
MEMORANDUM

January 14, 2014

TO: Chairman Danner
Commissioner Goltz
Commissioner Jones
Steve King
Mark Vasconi
Greg Kopta (w/attachments)
Sa11y Brown (w/attachments)
Amanda Maxwell
Tom Schooley
Deborah Reynolds

FROM: Lisa Wyse, Records Cente ~

,SUBJECT: The Washington .State Attorney General's Office, Public Counsel

Division v. Washington Utilities and Transportation Commission
(iJE-121697/iJG-121705 and L7E-i3t~1~!(JG-130138)
Supplemental Petition for Judicial Review of Agency Action

A Supplemental Petition for Judicial Review of Agency Action has been filed in Thurston County

Superior Court on January 10, 2014, by Simon ffitch, representing Petitioner listed above. The

petition was received by the Commission on January 13, 2014.

Please contact the Records Center if you would like copies of the attachments.
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STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

THE WASHINGTON STATE
ATTORNEY GENERAL'S OFFICE,

PUBLIC COUNSEL DIVISION,

Petitioner,

v.

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION,

Respondent.

NO. 13-2-01582-7

SUPPLEMENTAL PETITION FOR
JUDICIAL REVIEW OF AGENCY
ACTION

COMES NOW the petitioner, the Public Counsel Division of the Washington

State Attorney General's Office (Public Counsel), by and through Senior Assistant

Attorney General (AAG), Simon J. ffitch, and petitions pursuant to chapter 34.05 RCW

for judicial review of agency action by the respondent, the Washington Utilities and

Transportation Commission (Commission). In support of this petition, the petitioner

respectfully shows pursuant to RCW 34.05.546 as follows:

///
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1 (1~ NAME AND MAILING ADDRESS OF PETITIONER:

2 Public Counsel Division.
Washington State Office of the Attorney General

3 S00 5~' Avenue, Suite 2000
4 Seattle, WA 98104-3188

5 (2~ NAME AND MAILING ADDRESS OF PETITIONER'S ATTORNEYS:

6 Simon J. ffitch, Senior AAG, Division Chief
Public Counsel Division

'7 Washington State Office of the Attorney General
800 5~' Avenue, Suite 2000

g Seattle, WA 98104-3188

9 (3~ NAME AND MAILING ADDRESS OF AGENCY WHOSE ACTION IS AT ISSUE:

10 w~~gton Utilities and Transportation Commission

11 
1300 S. Evergreen Park Dr. SW
P.O. Box 47250

12 Olympia, WA 98504-7250

13 (4~ IDENTIFICATION OF THE AGENCY ACTION AT ISSUE:

14 At issue is the combined final order of the Commission in two related rate

15 dockets filed by Puget Sound Energy: (1) the "Expedited Rate Filing" ("ERF") case,

16 Docket iJE-130137/LTG-130138 (Order 07), and (2) the "Decoupling" case, Docket. UE-

1 ~ 121697/LTG-121705 (Order 07), (the matters together referred to hereafter as the "Rate

18
Plan"). The Commission conducted joint proceedings on the two matters and issued a

19
20 single combined order. The final order was served on Public Counsel on June 25, 2013.

21 
A copy of the order is attached to this petition as Attachment A. For ease of reference,

22 the combined order will be referred to in this petition as the "Final Order 07."

23 Certain industrial and commercial customer parties to the UTC dockets below

24 filed Petitions for Reconsideration ofFinal Order 07 on July 5 2013. The petitions were

25 
granted in part and denied in part by the Commission in combined reconsideration

26
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1 orders entered December 12, 2013 (Reconsideration Order).1 The Reconsideration

2 Order was served on Public Counsel on December 12, 2013. The Reconsideration Order

3 does not directly address or resolve the issues raised in Public Counsel's Assignments of

4 Error with regard to Final Order 07.

5
This filing supplements Public Counsel's Petition for Judicial Review of Final

6
Agency Action filed July 24, 2013, to reflect the Reconsideration Orders described

7
g above. Public Counsel does not challenge the substantive determinations of the

9 Reconsideration Orders with regard to the industrial and commercial customer parties.

10 This Supplemental Petition is filed to preserve Public Counsel's rights in this

11 proceeding. No change is needed in the Case Schedule Order entered on October 30,

12 
2013. By agreement, the schedule included adequate time for the issuance of the agency

13
reconsideration order and any necessary petitions for review.

14
~S~ IDENTIFICATION OF PARTIES IN ADJUDICATIVE PROCEEDINGS THAT LED TO

I S AGENCY ACTION:

16 Washington Utilities and Transportation Commission (complainant below)

1 ~ Puget Sound Energy (PSE) (respondent below)

1 g Washington Utilities and Transportation Commission Staff (Staf fl2

19
Public Counsel Division of the Washington State Attorney General's Office

20

21 
Fedeial Executive Agencies (intervenor)

22 ~ Dockets LJE-121697 and LJIG-121705, Order 09, Order Granting in Part and Denying In Part Petitions .

2~ For Reconsideration; Dockets iJE-130137 and UG-130138, Order 08, Order 09, Order Granting in Part

and Denying In Part Petitions For Reconsideration.
Z In iTTC adjudicative proceedings such as these the Commission's regulatory staff functions as an

24 independent party with the same rights, privileges, and responsibilities as other parties to the proceeding.

There is an "ex parte wall" sepazating the Commissioners, the presiding Administrative Law Judge and

25 the Commissioners' policy and accounting advisors from all parties, including regulatory staff. Final

Order, ¶ 6, n. 8 (citing RCW 34.05.455).
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Industrial Customers of Northwest Utilities (ICNC~ (intervenor)

Northwest Industrial Gas Users (NWIGi~ (intervenor)

Nucor Steel Seattle, Inc. (Nucor) (intervenor)

Kroger Company (intervenor)

Northwest Energy Coalition (NWEC) (intervenor)

The Energy Project (intervenor)

(6~ JURISDICTION AND VENUE:

(a) This is an action seeking judicial review of a final order of the Commission.

This court has jurisdiction pursuant to Part V of the Washington Administrative

Procedure Act, RCW 34.05.510-34.05.598.

(b) Venue is appropriate in Thurston County pursuant to RCW 34.05.514(1)(x).

(7~ FACTS THAT DEMONSTRATE THAT THE PETITIONER IS ENTI3'LED TO OBTAIN

NDICIAL REVIEW:

(a) Petitioner Public Counsel is the division of the Washington State Attorney

General's Office that represents the interests of the people of the state of Washington

before the Commission. RCW 80.01.100; RCW 80.04.510. Pursuant to this statutory

role, Public Counsel represents the interests of and advocates forcustomers of

Washington's regulated electric and natural gas utilities, including electricity and natural

gas customers of Puget Sound Energy. Public Counsel was a party to the adjudicative

proceedings which resulted in Final Order 07 from which this appeal is taken and also

participated in the reconsideration proceedings before the Commission.

(b) Respondent Washington Utilities &Transportation Commission

(Commission) is an administrative agency of the state of Washington, established under
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1 RCW 80.01.010. The Commission must regulate electric and natural gas companies in

2 the public interest and ensure that the rates charged by such companies are fair, just,

3 reasonable, sufficient, and otherwise consistent with the law. RCW 80.01.040;

4 80.28.010(1); RCW 80.28:020. In so doing, the Commission must consider the

5
consumers' interest in paying the lowest reasonable rate for utility service, sufficient to

6
cover the utility's prudently incurred and lawful costs and to allow an opportunity for a

7
g reasonable return on investment.

9 (c) Puget Sound Energy, Inc. (PSE), is a "public service company," an

10 "electrical company," and a "gas company," as those terms- are defined in RCW

11 80.04.010 and used in Title 80 RCW. PSE is engaged in Washington in the business of

12 
supplying electric and natural gas utility service to the public for compensation. PSE's

13
principal place of business is in Bellevue, Wasrington. PSE provides service to

14
approximately 1.1 million electricity and 760,000 natural gas customers in Western

15

16 
Washington and Kittitas County. In 2008, after receiving Commission approval,. PSE

1 ~ was acquired by a private equity investment consortium and is no longer a publicly

1$ traded company.3

19 (d) Overview of the Challenged Final Order 07 and Rate Plan. Utility rates for

20 consumers in Washington are normally.set based on a detailed review of the company's

21
financial condition, including an examination of revenues, expenses, utility plant (rate

22
base), and rate of return. Rates. are developed by applying a ratemaking formula

23

24

25 3 In the Matter of the Joint Application of Puget Holdings LLC and Puget Sound Energy, Inc., for an

Order Authorizing Proposed Transaction, Docket U-072375 ,Order 08 (December 30, 2008).

26
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1 described by the Washington Supreme Court as the "basic equation," "commonly

2 accepted and used" by regulatory commissions, including the UTC.4

3 In the challenged Final Order 07 in this case, however, the Commission

4 approved "several innovative ratemalcing mechanisms"5 for PSE, embarking on what the

5
order describes as an "experiment"6 that is a "significant departure from traditional

6
ratemaking practice"~ in Washington..While some components of Final Order 07 adopt

7
g reasonable alternative approaches to ratemaking, in two key respects, the decision is

9 flawed, improperly departing from Commission policy and precedent, disregarding

10 record evidence, and violating the Commission's awn rules, with the result that millions

11 of dollars of unlawful and excessive rates are imposed on residential and business

12 
customers over a period of years. The Rate Plan is not based upon any comprehensive

13
review of PSE finances, and is indeed structured so that no comprehensive evaluation

14
will occur until at least 2015 and perhaps as late as 2016, with no rate benefits to

15

16 
customers from those reviews unti12016 or 2017, if at all. At the same time the plan

1 ~ provides immediate and substantial financial benefits to PSE.B

18 While the details of the individual mechanisms are complex, an overview is

19 straightforward.

20

21

22 4 POWER v. Washington Utilities &Transportation Commission, 104 Wn. 2d 798, 807-809 (1985). The .

23 
methodology has been employed for many decades by the UTC, most recently in PSE's las general rate
case. Washington Utilities &Transportation Commission v. Puget Sound Energy, Docket UE-
111048/CTG-111049, Order 08, ¶¶ 21-26 (May 7, 2012).

24 5 Final Order, p. 1 (Synopsis)
6 Final Order, ¶¶ 67, 198

25 'Final Order, ¶ 24
8 Final Order, ¶ 22.
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1 First, under the "Expedited Rate Filing" (ERF) mechanism, the Commission

2 Final Order 07 approved a rate increase for 2013 based on an update to the rates

3 established in PSE's 2012 general rate case order, on the basis of changes in actual costs.

4 Public Counsel is not challenging the ERF mechanism on appeal, as it is based on

5
changes in actual costs.

6
Second, the Commission Final Order 07 approved the use of a new automatic

7

g ratemaking mechanism known as a "K-Factor", never previously used as a basis for

9 rates in Washington. The 2013 ERF rate increase is integrally related to the K-Factor

10 component of rate plan, in that it forms the "baseline" upon which the subsequent

11 projected K-Factor increases are built. The K-Factor then establishes a series of

12 predetermined annual rate increases implemented-through fixed escalation factors,

13
increasing rates automatically every year during the Rate Plan. The Rate Plan approves

14
annual rate increases unti12016, or 2017 at PSE's option. The K-Factor is a new type of

15

16 
"attrition adjustment" intended to address alleged earnings erosion, based on projections

17 of PSE's future costs, rather than review of actual costs under established ratemaking

18 methodology. Public Counsel is challenging the K-Factor in this appeal, as unsupported

19 by the evidence, and contrary to fundamental ratemaking principles as set forth in

20 Commission precedent and Washington law.

21
Third, Commission Final Order 07 approved a "full decoupling" mechanism for

22
PSE. Decoupling disconnects or "decouples" the amount of revenue PSE earns from the

23

24 amount of power it sells. Decoupling guazantees PSE a specified amount of revenue per

25 customer, and thus removes volatility from PSE's revenues. Public Counsel is not

26 challenging full decoupling, but is challenging the Commission's approval of decoupling
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1 without reducing PEE investors' rate of return. Contrary to Commission precedent and

2 the evidence in this case, the Commission improperly disregarded evidence of PSE's

3 substantially reduced financial risk and its overall declining capital costs, resulting in

4 rates set at unlawfully high levels for the life of the Rate Plan.

5
In combination, these elements of the Rate Plan have a substantial impact on

6
electric and natural gas rates for several years. In 2013, PSE will receive additional

7
g electric revenues of $52.3 million from rate increases (3.34 percent increase for

9 residential electric customers), and $9.1 million additional natural. gas revenues (1.55

10 percent increase residential gas .customers). Increases will continue annually for

11 customers unti12016, or 2017, at PSE's option. Over the life of the plan, increases

12 would exceed 9 percent by 2017 for residential electric customers, and 4.8 percent for

13
residential natural gas, based on PSE projections. PSE could receive cumulative

14
additional revenues from the Rate Plan of over $380 million through the life of the Rate

15

16 
Plan.

17 (e) Failure to Initiate a General Rate Case. In combination, PSE's two Rate Plan

18 dockets requested an initial 3.4 percent increase for residential electric customers in

19 2013. Under the Commission's administrative rules, any increase of 3 percent or more

20 for a customer class constitutes a general rate case, WAC 480-07-505(1). The

21
Commission rules expzessly require a utility requesting a general rate incre~se to provide

22
extensive and detailed financial information in support of the request. WAC 480-07-

23

24 
510. In a general rate case, the Commission comprehensively reviews ali of the utility's

25 revenues, expenses, and cost of capital to establish fair, just, reasonable, and sufficient

26 rates. In this case, the Commission declined to apply WAC 480-07-505, did not require
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1 PSE to file the specified financial support under WAC 480-07-510, and did not conduct

2 a general rate case to comprehensively review PSE's financial condition or its cost of

3 capital. In a footnote in Final Order 07, the Commission. announced for the first time

4 that it was waiving the 3 percent rule for this case because the "purpose of these filings

5
is to avoid the need for yet another. general rate case proceeding."9 As a result, the

6
Commission in this case approved a de facto general rate increase for customers without

7
g conducting the comprehensive review required to establish fair, just, reasonable, and

9 sufficient rates.

10 The Rate Plan dockets were initially filed separately by PSE.10 The dockets were

11 nominally separate, and each increased rates less than 3 percent standing alone, they

12 individually avoided application of the 3 percent requirement. 'The Commission denied

13
requests to consolidate the dockets filed by Public Counsel and other parties. The

14
Commission processed all the dockets on a joint basis once the dockets were set for

15

16 
adjudication on March 14, 2013. Thereafter all proceedings were jointly held, including

1 ~ the initial procedural conference. The cases had a comimon schedule in all respects, joint

1$ evidentiary hearings, joint briefs, and a joint final order, Final Order 07 under review

19 here, and a joint Reconsideration Order. In addition, PSE issued a combined notice to

20 its customers informing them. that the company was proposing a 3.4 percent increase for

21
.residential electric customers.

22

23

24
9 Final Order, ¶ 9, n. 10.

25 10 The PSE ERF proposal was filed February 1, 2013. 'Fhe PSE Amended Decoupling petition was filed

on Mazch 1, 2013.
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1 (fl Failure to Recognize PSE's Reduced Cost of Capital and to Pass Through The

2 Cost Reduction For Customers' Benefit In Rates. Final Order 07 declined to reduce

3 PSE's cost of capital to reflect either (a) the risk reduction from adoption of full

4 decoupling, or (b) the overall decline in PSE's cost of capital. Accordingly, the

5
Commission improperly failed to reduce the customer rate increases allowed in this case

6
to reflect PSE's reduced costs.

7
g The Commission's decision was not unanimous. One of the three members of

9 the Commission, Commissioner Philip Jones, filed a Separate Statement, sta~ing:

10 the Company's return on equity (ROE) should be lowered to reflect

current capital market conditions and the adoption of full electric and
11 natural gas decoupling. Ratepayers should share the benefits of lower

12 
capital markets and decoupling reductions in earnings volatility for PSE
that will likely create more rate volatility far consumers.s

11

13
Commissioner Jones stated that PSE had not met its burden of proof to

14
demonstrate its cost of capital was reasonable. He recommended an immediate and

15

16 
specific ROE reduction based on the record evidence in the case, concluding that "the

1 ~ evidence clearly supports making a downward adjustment to PSE's ROE now in order to

j g provide ratepayers some relief over the long duration of this rate plan.s
12

19 The decision of the majority is not consistent with the Commission's own

20 precedent on this issue. In its major policy order describing the proper parameters of

21 
decoupling in Washington, the Commission found that:

22 .
By reducing the risk of volatility of revenue based on customer usage,

23 both up and down, such a mechanism can serve to reduce risk to the

24 
company, and therefore to investors, which in turn should benefit

25 11 Final Order, Separate Statement of Commissioner Jones, ¶ 2
tz Id. ¶ 9.
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1 customers by reducing a company's debt and equity costs. This reduction
in costs would flow through to ratepayers in the form of rates that would

2 be lower than they otherwise would be, as the rates would beset to reflect
the assumption of more risk by ratepayers.

13

3
4 The Commission, accordingly, stated that any regulated Washington utility

5 company filing a request for decoupling must include "[e]vidence evaluating the impact

of the proposal on risk to investors and ratepayers and its effect on the utility's ROE

7 [return on equity]."14 Notwithstanding this Commission guidance, PSE did not include a

g cost of capital analysis in its filings in the Rate Plan dockets.

9 Public Counsel, ICNU, and other parties, however, did file expert testimony

10
which quantified the reduced cost of capital resulting from PSE's full decoupling

11

12 
mechanism. In addition, independently of decoupling, the expert testimony provided

13 
evidence that PSE's cost of capital has declined since it was set in PSE's last rate case,

14 due to changing economic conditions.

15 The Commission improperly discounted and disregarded the record evidence that

16 pSE's cost of capital was reduced, and declined to conduct a thorough determination of

17
PSE's cost of capital in this rate-setting case. Final Order 07 determines that PSE's cost

18
of capital will not be examined unti12015 or 2016, leaving in place, and in rates, the cost

19
20 of capital adopted in 2012 when PSE had no decoupling mechanism. By declining to

21 
review PSE's current cost of capital, Final Order 07 improperly fixes in place an

22

23 
13 In the Master of the Washington Utilities and Transportation Commission's Investigation into Energy
Conservation Incentives, Docket U-100522, Report and Policy Statement on Regulatory Mechanisms,
Including Decoupling, to Encourage Utilities to Meet or Exceed Their Conservation Tazgets, November 4,

24 2010, ¶ 27 (Decoupling Policy Statement)(emphasis added).
to Id. ¶ 28. The Commission Staff's testimony in this case states tUat full decoupling should substantially

25 reduce the urility's revenue risk by guaranteeing a specific amount of revenue per customer to PSE and its
investors, while shifting financial risk to ratepayers.
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outdated and excessive rate of return for PSE, and hence, excessive and unjust rates for a

period of years, with no comprehensive review of PSE's financial condition until the end

of the plan.ls

(g) The K-Factor Is Not A Proper Basis For Increasing Rates. The K-Factor is

an unprecedented version of a rare type of rate relief lrnown as an "attrition adjustment."

In the past, an attrition adjustment has been limited to a one-time increase allowed. only

where a utility has shown it suffers from earnings erosion, typically due to high rates of

inflation, or unusually high levels of capital investment, factors not shown in the

evidence of record here.

Under long-standing and fundamental ratemaking principles, recognized by the

Washington Supreme Court, the Commissit~n has repeatedly rejected basing rates on

projected costs and revenues, as a+~trition adjustments do, instead requiring actual cost

data and known and measurable changes as the most reliable basis for setting rates.

Attrition adjustments have therefore been described by the Comrimission as a form of

extraordinary relief. As an exception to fundamental ratemaking principles, an attrition

adjustment has been allowed only as aone-time rate increase based on utility cost

projections, rather than actual costs, to help a utility avoid falling behind in earnuigs,

where unusual.circumstances warrant. Utilities requesting attrition adjustments were

required by the Commission to have detailed evidentiary support (an attrition study) for

their projections, and to establish these unusual conditions, such as high levels of capital

expenditure that warrant the adjustment.

15 Final Order, ¶ 22
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In Final Order 07 in this case, by contrast, the Commission approved a new

multiyear K-Factor attrition adjustment, based on flawed projections, with no evidence

of high inflation, with evidence of declining capital investment, with no attrition study

filed by PSE or any other party, for three or four consecutive years, rather than single

year. The use of a multiyear K-Factor attrition adjustment is not expressly provided for

in statute or the Commission's administrative rules.
16

(h) Procedural History. The procedural history of the Rate Plan dockets is

unusual. Rather than being filed as a general rate case,17 the Rate Plan, in the form

approved in Final Order 07, originated in private settlement discussions between PSE

and Commission Staff, and later the Northwest Energy Coalition. No other parties or

stakeholders were invited to participate until after agreement had been reached.lg The

settlement discussions resulted in a document entitled "Multiparty Party Settlement Re:

Coal Transition Power Purchase Agreement and Other Pending Dockets." (Settlement)
19

As noted by the Commission, the Settlement presented consumer parties and

16 In December 2012, the Commission announced in a rate case order for another company that it would
conduct a policy review to establish attrition policy guidelines and pazameters. It has not initiated such a
proceeding to date.
17 The Commission's Decoupling Policy Statement (¶ 28) expressly directed that company decoupling
proposals be filed as part of a general rate case. As noted above, the Commission's Fules require rate
requests exceeding 3 percent to be treated as a general rate case.
~g As the Commission stated: "These settlement negoriations, however, did not include Public Counsel, a
statutory party in all the listed dockets, ICNU, an intervenor in all these dockets, or numerous other
stakeholders who are not parties to this docket but are lmown to be interested in Decoupling and the ERF."
Order 06, ¶16.
19 The "other pending dockets" referred to are the Rate Plan dockets at issue on this appeal.
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1 stakeholders with a ̀fait accompli" with respect to the terms of the Rate Plan proposals

2 (i.e, ERF and Decoupling).20

3 As its title denotes, the Settlement linked the Rate Plan proposals to an unrelated

4 matter, approval of PSE's "Coal Transition Power Purchase Agreement" pending before

5
the UTC. According to the Commission, the Settlement was presented by PSE as

6
"essentially an all-or nothing, take-it-or-leave-it proposal that the Commission should

7
g approve because this is the only thing that will prevent PSE from walking away from the

9 Coal Transition PPA." Approval of the Rate Plan was thus framed as a quid pro quo for

10 PSE's agreement to not withdraw from the Coal Transition Power Purchase

11 Agreement.Zl'

12 
The Settlement was filed on March 22, 2013. On the same day, after the initial

1~
procedural Bearing in the Rate Plan dockets, the Commission issued an accelerated

14
schedule for consideration of the Settlement and the Rate Plan docket proposals. The

15

16 
schedule provided 19 days for discovery and less than eight weeks from the initial

1 ~ procedural conference on March 22 until the evidentiary hearing. Objections to the

1$ schedule and request for additional time for case review and preparation by Public

19 Counsel and other parties were denied.
2Z

20

21

22

23 
20 Concurrently with_ the Final Order, the Commission issued a joint companion order in the Rate Plan
dockets addressing the Settlement process and proposals. Docket UE-130137/[JG-130138; LTE-
121697/UG-121705; Order 06, ¶16, n. 9 and ¶17.

24 Zl Id., Order 06, n. 10
~ The standard timeline for a general rate case at the UTC ordinarily utilizes the 10 month statutory

25 review period set forth in RCW 80.04.130(1). Public Counsel requested an additiona160 days in the
schedule.

26
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1 (i) The Commission issued its Final Order 07 in the Rate Plan dockets on June

2 25, 2013.23 Final Order 07 authorized PSE to file compliance tariffs implementing rates,

3 effective no sooner than July 1,2013, implementing the ERF, Decoupling, and K-Factor

4 automatic rate escalators. PSE made the required compliance tariff filings and the new

S
gas and electric rates went into effect on July 1, increasing PSE's electric rates by $52.3

6
million and its natural gas rates by $9.1 million. These rates are now being charged to

7
g customers for all electric and gas service provided after July 1, 2013.

9 (j) Reconsideration. On July 5, 2013, industrial.natural gas customers NWIGU

10 and Nucor Steel, and commercial electric customer Kroger Stores filed for

11 reconsideration of Final Order 07. The petitions were granted in part and denied in part

12 
by the Commission in combined reconsideration orders entered December 12, 2013

13
(Reconsideration Order).24 In summary, the Reconsideration Order approved

14
settlement agreements which removed the industrial and commercial customers from the

15

16 
decouplirig mechanism approved in Final Order 07, and established an alternative

17 decoupling mechanism for certain industrial electric customers. The Reconsideration

18 Order was served on Public Counsel on December 12; 2013. The Reconsideration Order

19 does not directly address or resolve the issues raised in Public Counsel's Assignments of

20 Error with regard to Final Order 07.

21

22

23 
~ In the companion order referenced above, the Commission rejected the Settlement of the Rate Plan and
Coal Transition dockets on the grounds that the linkage to the Coal Transition case was improper. Order
06, ¶25. The Final Order under review here approves the terms of the Rate Plan proposals, however,.

24 with only minor modifications from the settlement terms.
Z4 Dockets UE-121697 and iJIG-121705, Order 09, Order Granting in Part and Denying In Part

25 Petitions For Reconsideration; Dockets UE-130137 and UG-130138, Order 08, Order 09, Order Granting
in Part and Denying In Part Petitions For Reconsideration.

26
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(k) Public Counsel filed a Petition for Review of Final Order 07 on {Tuly 24,

2013. Respondent Utilities and. Transportation Commission moved to dismiss the

petition on the grounds that since the aforementioned petitions for reconsideration were

pending, the Superior Court lacked jurisdiction. The Superior Court (Judge Wickham)

declined to grant the motion and stayed this proceeding on November 8, 2013, pending

the completion of reconsideration proceedings. Public Counsel is filing this

Supplemental Petition For Review subsequent to the Reconsideration Order to preserve

Public Counsel's right in this proceeding.

(1) PSE's Washington ratepayers are irreparably panned by the Commission's

Final Order 07 for which judicial review is hereby sought. They must now pay

electricity and natural gas rates which are unlawful and which are substantially in excess

of fair, just, reasonable, and sufficient rates. PSE's customers are entitled to refund of

these improper rates. A decision of the court setting aside or reversing the

Commission's Final Order 07, ordering refunds, and remanding the case for further

proceedings will substantially redress this harm.

(8~ PETITIONER'S REASONS FOR BELIEVING THAT RELIEF SHOULD BE GRANTED:

Public Counsel and the PSE ratepayers it represents are and will continue to be

adversely affected by the Commission's Order.

Final Order 07 violates the procedural and substantive requirements of the

Washington Administrative Procedure Act, RCW 34.05.570(3), and of Title 80 RCW in

the following respects:
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1 ~ ASSIGNMENTS OF ERROR

2 A. The Commission's Decision Is Not Supported by Substantial Evidence.

RCW 34.05.570(3)(e).
3
4 The Commission's Final Order 07 was not supported by substantial evidence, in

5 the following respects:

(1) The Commission decision not to analyze or detemline PSE's cost of capital

~ with respect to either (a) the impact of PSE's reduced financial risk due to approval of

g decoupling, and (b} PSE's overall decline in cost of capital based on market conditions,

9 is not supported by substantial evidence.

10
(2) The Commission's approval ofthe PSE K-Factor as a basis for increasing

11

12 
rates on an automatic annual basis is not supported by substantial evidence.

13 (3) The Commission's overall finding that the electric and natural gas rates

14 which will result from the PSE Rate Plan and K-Factor are fair, just, reasonable and

15 sufficient for service provided by Puget Sound Energy is not supported by substantial

16 evidence in the record.

17
B. The Commission's Decision Was Arbitrary and Capricious. RCW

j $ 34.05.570(3)(1).

19 The Commission's Final Order 07 was arbitrary and capricious in the following

20 respects:

21
(1) The Commission did not apply and arbitrarily departed from its own prior

22
orders and policy statements regarding the need to recognize the utility's reduced

23

24 
financial risk in a downward adjustment to cost of capital.

25 (2) The Commission did not apply and arbitrarily departed from its prior orders

2( establishing standards for the extraordinary remedy of the "attrition" rate adjustment,
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including (a) the supporting evidence required to support an attrition adjustment; and (b)

~ the circumstances justifying an attrition adjustment.

(3) The Commission did not apply and arbitrarily departed from fundamental

principles of ratemaking applied under Washington law and practice.

(4) The Commission arbitrarily disregarded evidence in the record regarding

PSE's current cost of capital.

(5) The Commission's waiver in Final Order 07 of its rule requiring a rate

increase of 3 percent or more to be reviewed as a general rate case was arbitrary and

capricious.

C. The Commission Failed To Follow A Prescribed Procedure. RCW
34.05.570(3)(c); The Commission's final Order 07 Is Inconsistent With
Agency Rule. RCW 34.05.570(3)(h).

The Commission's decision in this. case is inconsistent with WAC 480-07-500 et

seq, establishing the procedural requirements for the processing of general rate cases.

Although the PSE proposals approved in Final Order 07 requested to increase rates by

3.4 percent for residential electric customers, the Commission did not apply its own rule

requiring that any increase of 3 percent or more for a customer class constitutes a

general rate case, WAC 480-07-505, and did not require PSE to file the supporting

information required under the general rate case rules, WAC 480-07-510. As a result,

the Commission did not conduct a comprehensive analysis of FSE's financial condition,

and did not have an adequate basis to establish fair, just, reasonable, and suf cient rates.
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1 D. The Commission's Decision Did Not Decide All Issues Requiring Resolution
By the Agency (All Material Issues). RCW 34.05.570(3)0;

2
The Commission's Final Order 07 did not decide all material issues presented in

3
4 the case. The Commission failed to address or decide the following:

5 (1) The Comnussion failed to make a determination regarding the impact of full

6 decoupling on PSE's cost of capital.

7 (2) The Commission failed to make a determination of the decline in PSE's cost of

g capital since its last general rate case.

9
(3) The Commission failed to decide issues raised by Public Counsel and other

10
parties with respect to justification for or the validity of support for PSE's K-Factor

11

12 
automatic rate escalator.

13 E. The Commission's Final Order 07 Is Outside The Statutory Authority or
Jurisdiction of the Agency Conferred by Law. RCW 34.05.570(3)(b).

14
The Commission's Final Order 07 authorizes a general rate increase for PSE

15

16 
customers without conducting a general rate case review under Washington law.

1 ~ The Commissions' Final Order 07 approving new rates under the rate plan based

18 upon the K-Factor automatic escalators is not within the Commission's statutory

19 ratemaking authority, is not authorized by rules adopted by the Commission, and is

20 contrary to Commission precedent, and fails to set rates that are fair, just, reasonable,

21
and sufficient under RCW 80.28.010.

22
The Commission Final Order 07 improperly shifted the burden of proof from

23

24 
Puget Sound Energy to Public Counsel and other parties to establish PSE's cost of

25 capital for ratemaking purposes.

26
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1 (9~ PETITIONER'S REQUEST FOR RELIEF:

2 Pursuant to RCW 34.05.570 and 34.05.574, Public Counsel respectfully requests

3 relief as follows:

4 1. For an entry of judgment vacating or setting aside the Final Order 07 of

5
the Commission;

6
2. Identifying the errors contained in Final Order 07;

7
g 3. Finding that the rates approved in Final Order 07 are unlawful;

9 4. Remanding this matter to the Commission for further proceedings

10 consistent with these rulings, including a determination of PSE's cost_ of

11 capital;

12 
5. Finding that ratepayers are entitled to refunds; and,

13
6. For such other relief as the Court deems just and appropriate.

14
RESPECTFULLY SUBMITTED this 10 h̀ day of January, 2014.

15

16 ROBERT' FERGUSON

17 
ATTO ~ .' Y GEN~~AL

1 1
18

19 Sion J. ffitch
WSBA 25977 '~,

20 Senior Assistant At~torr~~y~ General

21 
Public Counsel '~ ~

22

23

24

25

26
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' [Service Date June 25, 2013]

BEFORE THE WASHINGTON

UTILITIES AND TRANSPORTATION COMIVIISSION

In the Matter of the Petition of

PUGET SOUND ENERGY, INC.,

and NORTHWEST ENERGY

COALITION

For an.Order Authorizing PSE To
Implement Electric and Natural Gas

Decoupling Mechanisms and To Record

Accounting Entries Associated With the

Mechanisms

QVASHINGTON LTTILI'TIES AND
TRANSPORTATION COMMISSION,

Complainant,

v.

PUGET SOUND ENERGY, INC_,

Respondent

DOCKETS LIE-121697
and UG-121705 (consolidated)

ORDER 07

FINAL ORDER GRANTING
PETITION

DOCKETS UE-130137

and UG-130138 (consolidated)

ORDER 07

FINAL ORDER AUTHORIZING
RATES

Synopsis: The Commission in this Order implements several innovaizve ratemaking

mechanisms that, together, full the Commission's policy goal of breaking the recent
pattern of almost continuous rate cases for Puget Sound Energy, Inc. (PSE). As the

Commission observed in PSE's 2011/2012 general rate case (GRC): "This pattern of

one general rate case filing following quickly after the resolution_ of anotlier is

overtmring the resources of all participants and is wearying to the ratepayers who are
confronted with increase after increase. This situation does not well serve the public

interest and we encourage the development of thoughtful solutions. "
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The solutions we approve here include an update to PSE's rates established in the

2011/2012 GRC in an Expedited Rate Filing (ERF) that is limited in scope and results

in a relatively modest increase (1.6 pereenl) in electric rates and a slight decrease

(0.1 percent) in natural gas rates.

The Commission also approves a joint petition by PSE and the Northwest Energy

Coalition, an. organization that promotes environmental protection, seeking authority

to implement full decoupling of electric and natural gas rates. The decoupling

mechanisms we approve mean that PSE's recovery of the fixed costs it incurs for.

infrasiriccture rnzd operations necessary to deliver power and natural gas wi11 no

longer depend on the amounts of electricity and natural gas the company sells. This

removes the so-called throughput incentive, thus promoting PSE's more aggressive

pursuit of cost-effective conservation to which it commits as part of the decoupling .

mechanisms. With the throughput incentive eliminated, the comparry will be

ind fferen# to sales lost as a result of the success of its conservation efforts. Tlie full

decouplfng approved here is the first utility -supported mechanism that is both

generally consistent with, and truly targeted to achr'eve, this key objective embodied

in the Commission's 2010 Decoupling Policy Statement

The third initiative the Commission approves in this Order is a rate plan that will

a11ow modest annual increases in PSE's rates while requiring that the Company not

file a general rate increase before March 2016 at the earliest. This holds the promise

of customers paying rates that are lower than might be the case under traditional

approaches to ratemaking. The rate plan is designed to give an incentive to PSE to

become more efficient and to implement cost-cutting measures that will promote its

ability to earn its authorized overall rate of return The rate plan includes important

protections for customers, including an earnings test that requires PSE to share with

customers on an equal basis cmy earnings that exceed its authorized return during the

term of the plan. Annual rate increases also are capped at 3.0 percent.
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The Commission's Order includes requirements for regular reporting by PSE of

detailed information concerning the operation of the three mechmzisms and the

results that are being achieved. The Commission will monitor closely the degree of

success that these mechmcisms achieve relative to the promise they hold. Whether~the

mechanisms will prove to be enduring remains to be seen. Th¢ ERF is a one-time

adjustment. The rate plan expires by its own terms when PS`E files its next general

rate case as early as 2016. Decoupling will be allowed to continue only if it lives up

to the Com~riission's expectations.
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SUMMARY

PROCEEDINGS: On February 1, 2013, Puget Sound Energy, Inc. (PSE), filed with

the Washington Utilities and Transportation Commission (Commission) an Expedited

Rate Filing (ERF) in Dockets UE-130137 and UG-130138, seeking to implement a

$31.9 million (1.6 percent) electric delivery revenue increase and a $12 million (0.1

percent) gas delivery revenue reduction.l The purpose of the filing is to update PSE's

rates established in May 2012 in Dockets UE-111048 and UG-111049, PSE's most

recent general rate case.Z

2 ~ The 2011/2012 GRC rates are based on a test year ended December 31, 2010_ The

rates proposed in the ERF are based. on a test year ended June 30, 2012, as reflected in

a modified Commission basis report (CBR) PSE prepazed specifically for the purpose

of the update.3 The CBR includes only restating adjusbments to certain delivery

services costs, and excludes power costs and property taxes 4

The rate changes are premised upon PSE's currently authorized 9.8 percent return on

equity, representing 48 percent equity in PSE's capital structure and a 7.8 percent

overall return, as approved by the Commission in the 2011/2012 GRC. The CBR

' These amounts were subsequently revised to $31,138,511 for electric and $1,717,826 for natural
gas to adjust for lower long-term debt costs.

Z A'~UTC v.'Puget So2md Energy, Inc., Dockets iJ~111048 and UG-111049 (consolidate, Order
08 (May 7, 2012) (2011/2012 PSE GRC Order).

3 The Commission requires "commission basis reports" to be filed annually by electric and gas
utilities. WAC 480-100-257 (electric companies); VJAC 480-90-257 (gas companies). The
purpose of such reports is to provide information the utility's financial operations using the
adjustrnents required by the Commission in the utility's most recent general rate case.. The
reports are not audited.

4 Ms. Bamard's testimony for PSB in the ERF filing proposes a properly tax adjustment
mechanism through which variations in property taxes would be reflected in rates as required in
the 2011/2012 PSE GRC Order. Extubit No. KJB-1 T at 26:15-35:2; see also Exhibit Nos. KJB-9
and KJB-10; 20 ~ 112012 PSE GRC Order ¶ 143.

PSE filed a PCORC in Docket ICE-130617 on Apri125, 2U13, that will update the Company's
power costs. The PCORC, as filed, proposes a $616,833 (or an average of 0.03percent) decrease
.in power costs.
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uses end-of-test-year rate bases valued at $2.622 billion (electric delivery only) and

$1.592 billion (gas delivery only).

According to PSE, the ERF was filed in response to.the Commission's statement in its

2011/2012 PSE GRC Order that the Commission would give "fair consideration" to

proposals "that might break fhe current pattern of almost continuous rate cases."5 The

Commission opined in its 2011/2012 PSE GRC Order that:

This pattern of one general rate case filing following quickly after the

resolution of another is overtaxing the resources of all participants and

is wearying to the ratepayers who are confron#ed with increase after

increase. This situation does riot well serve the public interest and we

enco"fie the development of thoughtful solutions:b

The Commission also stated in its 2011/2012 PSE GRC Order that it would be "open

to proposals for a fu11 decoupling mechanism, even to one that may vary somewhat

from what was described in the Commissions Policy Statement on Decoupling"

issued in 2010.' On October 25, 2012, PSE and the Northwest Energy Coalition

(NWEC) filed a joint petition in Dockets LTE-121697 and UG-I21705 seeking

approval of revenue decoupling mechanisms for the company's electric and natural

gas operations. PSE and NWEC initially pxoposed that the decoupling mechanisms

would remain in effect for afive-year period

The Commission held two open meeting workshops concerning the decoupling

proposal during the fall of 2012. Based in part ozi these discussions, PSE and 1V~~VEC

filed an Amended Petition foz Decoupling Mechanisms (Annended Decoupling

5 See, e.g., Exhibit No. KJB-1T at 3:8:2 (quoting 2011/2012 PSE GRC Order ¶ 507 (May 7,
2012).

6 Id.

7 The Northwest Energy Coalition (NWEC) proposed a full decoupJing mechanism in Dockets
UE-111048 and UG-111049. The Commission rejected the proposal in the face of opposition
from PSE. Id ¶¶ 453-456.
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Petition) on March 4, 2013. The Commission's regulatory. staff (Commission Staff or.

Staff $ filed testimony supporting the Amended Decoupling Petition the same day.

'I~e Amended Decflupling Petition calls for the implementation of electric and nafi~,~l

gas revenue decoupling mechanisms; with a baseline revenue per customer to be

derived from the resul~.s of the ERF proceeding. The mechanisms depend on deferral

accounting that provides for PSE to ̀ Prue up" on an aunua.l basis.any over- recovery

or under-recovery of actual revenue per customer measured against allowed revenue

per customer.

8 TheAmended. Decoupling Petition also proposes a rate plan that would provide for

fixed annual increases in allowed revenue per customer for the duration ofthe rate-

planperiod. The rate-plan-period is proposed to continue through at least March

2016 and possibly through Mazch 2017.9

The rate plan would work in conj unction with the decoupling mechanisms. The

Amended Decoupling Petition proposes initial $21.2 million electric and $10.8

million gas rate increases effective May 1, 2013. These are in addition to the rate

changes specified in the ERF.10 Subsequenfly, under the rate plan, the Company's

s In formal proceedings; such as these, the Commission's regulatory staff participates like any

other party, while the Commissioners make the decision: To assure fairness, the Commissioners,

the presiding' mini~r~+ve law judge, and the Commissioners' policy and accounting advisors

do not discuss the merits of this proceeding with the regcdatory star or any other party, without

giving notice and opporhmity for all parties to part~cipatc;. See RCW 34.05.455.

9 "The mechanism will remain in place, a# a minimum, until the effective date of new races set in

PSE's next general rate case. PSE will file a general rate case no sooner than April 1, 2015, and

no later than April 1, 2016, unless otherwise agreed to by the parties to PSE's last general rate

case " Amended Decoupling Peti#ion ¶ 20.

'o The combined effect of the ERF increases and the Decoupling increases is such that ICNU and

Public Counsel argue these proceedings fit the de$nition of a general rate case in WAC 480-07-

505(1)(b). According to Public Counsel, this means the filings, considered together, must be

accompanied by the detailed supporting evidence listed in WAC 480-07-510. VJe disagree. Even

xhough the combined effect of our approval of these separate filings results in gloss revenue

increases to some customer classes of sligJitly more than 3 percent the filings are in struchire,

ptupose and effect as distinct from a general rate case filing as they possibly could be. The very

purpose of these filings is to avoid the need for yet another general rate case proceeding. To the

extent the combined effect of the two. filings meets the technical definition of a general rate case

in WAC 480-07-505(1)(b), we waive the rule_ .
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allowed delivery revenue per~customer would increase each January 1 during the rate

plan.period by 3.0 percent for electric and 2.2 percent for gas. This revised and

increased revenue requirement, along with updated decoupling-related adjustments,

would then be reflected in new rates effective May 1.11 Tlie de~ougling mechanism

and zate plan aze proposed to remain in place until the effective date of new rates in

PSE's next general rate case, which may not be filed before April 1, 2015, but no later

than April 1, 2016.

to The Commission conducted joint evidentiary proceedings in the ERF and Decoupling

dockets on May 16, 2013, and held a public comment hearing the same evezung, both

in Olympia, Washington The parties filed post-hearing briefs on May 30, 2013.

11 PARTY REPRESENTATIVES: Sheree Strom Carson and Jason Kuzma, Perlans

Coie, Bellevue, Washington, represent PSE. Simon flitch, Assistant Attorney

General, Seattle, Washington, represents the Public Counsel Section of the

Washington Office of Attorney General (Public Counsel). Sally Brown, Senior

Assistant Attorney General, and Greg Trautman, Assistant Attorney General

Olympia, Washington, represent the Commission Staff.

12 Melinda Davison and Joshua Webez, Davison Van Cleve, Portland, Oregon, represent

the Industxial Customers of Northwest Utilities (ICNLn. Chad M. Stokes and Tommy

A. Brooks, Cable Huston Benedict Haagensen &Lloyd LLP, Portland, Oregon,

represent Northwest Industrial Gas Users (NWIGi~. Kurt J. Boehm and Jody M.

Kyler, Boehm, Kwrtz &Lowry, Cincinnati, Ohio, represent the Kroger Co., on behalf

of its Fred. Meyer Stores and Quality Food Centers divisions (Krogerj. Norman

Furuta, Associate Counsel; Department of the Navy, San Francisco, California,

represents the Federal Executive Agencies (FEA). Ronald L. Roseman, Attorney,

11 The decoupling tariffhacker adjustment calculated to clear each group's deferred balances on

an annual basis is limited 3.0 percent of the average base rates for the group at the time the

decoupling taxi$tracker goes into effect If the calculated rate adjus4ments will result in a credit

on customers' bills, there is no limit on such changes to rates. If the deferred balances are not

cleared as a result of the three percent limits placed on increases to the decoupling tariff tracker,

the remaining balances will be included in the deferred balances and will be recoverable in the

subsequent rate period, not to exceed three percent in any rate period This describes the

operation of a so-called soft cap on rate increases due to decoupling.
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Seattle, Washington, represents the Energy Project Damon E. Xenopoulos,

Bricl~ield, Burchette, Riffs & Stone, PC, Washington, D.C., represents Nucor Steel

Seattle, Tnc. (Nucor). Amanda W. Goodin, Earthjusfice, Seattle, Washington,

represents the Northwest Energy Coalition (NWEC).

MEMORANDUM

I. Procedural History

13 PSE and NWEC filed a petition on October 25, 2012, in Dockets UE-121697 and

UG-121705 (consolidated, seeking approval of an electric and a natural gas

decoupling mechanism and authority to record accounting entries associated with the

mechanisms. After the petition and supporting testimony were filed, the Commission

held two technical conferences to allow interested stakeholders to further discuss the

proposed decoupling mechanisms. PSE a=greed to cooperate with interested

stakeholders by responding totheir inquiries seeking additional information about the

decoupling pzoposal.

t4 PSE and NWEC filed on March 4, 2013, an Amended Decoupling Petition and

testimony in support of a modified decoupling proposal. The amended petition also

includes a rate plan providing for fixed annual increases in PSE's electric and natural.

gas deliverycosts. during its three to four year term.lZ Commission Staff filed

testimony in support of the revisedproposal the same day.

1s Puget Sound Energy, Inc., filed revised tariff sheets in Dockets iJE-130137 and UG-

130138~(consolic~atec~ on February 4, 2013, seeking to update to May 2013 its rates

established in general rate.proceedings in May 2012.13 This Expedited Rate Filing is

limited. in scope and rate impact In the context of the ~ainended decoupling and rate

plan filed by PSE and NWEC, the ERF's only purpose is to establish baseline rates on

'Z PSE is required under the rate plan to file a general rate case no sooner than March 2015, which
would establish rates effective in 2016, and no later than Maz~ch 2016, which would establish
rates effective in 2017.

'~ 2011/2012 PSE GRC Order.
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which the proposed decoupling mechanisms and a rate plan will operate during the

several yeaz term of the rate plan.

t6 The Commission placed the ERF in Dockets UE-130137 and UG-130138, and the

PSE/NWEC Amended. Decoupling Petition in Dockets UE-121697 and UG-121705

on the agenda for its regular open meefing on March 14, 2013. Following discussion,

the Commission suspended the ERF tariffs and set all four o~ these dockets far ..

hearing. The Commission subsequently designated an Administrative Law Judge

(ALn.as a presiding offiicer and directed him to set an expedited schedule for

discovery, additional prefiled testimony, and hearing. The Commission's direction

for expedited proceedings recognized both the nature of the filings, the si~ificant

informal process that preceded the date these dockets were set for hearing,~4 and the

si9nifiicant policy discussions of alternative forms of regulation that preceded these

filings in various fora.ls

1 ~ The Commission convened a joint prehearing conference on Mazch 22, 2013, in the

ERF and Decoupling dockets.16 On the morning of the prehearing conference, PSE,

NWEC and Staff filed their "Multiparty Settlement Re: Coal. Transition Power

Purchase AgreemeAt and Other Pending Dockets." These four dockets aze the "Other

14 These filings were discussed at several Commission open meetings, were opened for informal
discovery in which PSE agreed to cooperate, the subject of various stakeholder workshops, and
reflect extensive discussions between PSE and the Commission's regiilatory sfia~'as the
Commission encouraged in its Final Order in PSE's 2011/2012 GRC. 2011/2012 PSE GRC
Order ¶¶ 506-07.

u See, e.g., Id, passim; In re WIIT'C Investigation into Energy Conservation Incentives, Docket
U-100522, Report and Policy Statement on Regulatory Mechan;~n~, including Decoupling To
Encourage Utilities To Meet or Exceed Their Conservation Targets (Nov. 4, 2010) ("Decoupling

Policy Statement'}.

'•6 The prehearing conference also was noticed. for Docket UE-121373, a proceeding not relaied to
the matters considered in this Order. The Comurission, simultaneously with its prehearing
conference orders in the Decoupling and ERF_dockets, entered in Docket UE-121373 Order 06-
ContSnuing the Deadline Date for Parties to File Answers to Puget Sound energy's Petition for
Reconsideration and Motion to Reopen the Record and Revised Notice of Intention to Act Order
06 set May 30; 2013, as the date for responses to PSE's pending petition and motion, the same

date established in the Decoupling and ERF dockets for parties to file post-hearing briefs.
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Pending Dockets" to which the settlement agreement caption refers.l~. The presiding

ALJ discussed at the prehearing conference that the Multiparty Settlement would be

treated under the Commission's procedural rules as the common position of these

three parties.18 WAC 480-07-730 provides further that "[n]onseitling parties may

offer evidence and argument in opposition." Parties opposed to the proposed .

resolution of any issues in the settlement agreement retain all the rights available to

them in any contested matter before the Commission and will have an opportunity to

file evidence responsive to its terms, and in support of alternative outcomes on the

merits.19

1s The Commission entered prehearing conference orders in the ERF and Decoupling

pzoceedings on March 22, 2013, establishing a joint hearing process and procedural

. schedule for the two matters, which are interrelated to the extent previously

discussed.20 Evidentiary hearings on May 16, 2013, provided the parties an

opportunity to move their ~refiled evidence into the record and to conduct cross- .

examination. The Commission also posed questions to various witnesses to aid in the

development of a record adequate to support reasoned decisions. During the evening

on May 16, 2013, the Commission held a public comment hearing to give members of

the public an opporhinity to state on the record their views concerning the issues. The

'parties filed briefs on May 30, 2013.

17 The "Coal Transition Power Purchase Agreement' portion of the settlement caption refers to

the issues raised by PSE's Petition for Reconsideration and Motion to Reopen the Record filed

after the Com~ussion's entry of its Final Order in Docket I1E-121373_ See In the Matter ofthe

Petition of Puget Sound Energy, Inc., for Approval of a Power Prv~chase agreement for

Acquisition of Coal T~crosition Power, as Defined in RCW 80.80.010, and the Recovery of

Related Acquisition Costs, Docket UE-121373, Order 03 —Final Order Crranting Petition Subject

to Conditions (January 9, 2013).

18 VJAC 480-07-730(3), which dicti ~ ,fishes a "Multiparty Settlement' from both a "Full

Settlement" (WAC 48Q-07-73Q(1)) and a "Partial Settlement" (WAC 480-07-730(2)), provides

that: [a]n agreement of some, but not all, parties on one or more issues may be offered as their

posifion in the proceeding along with the evidence that they believe supports it.

19 wAc 4so-o~-~ao~2~~~~.

'A WUTL v. Puget Sora~d Energy; Inc., Dockets UE-130137 and UG-130138 (consolidated),

Order 02 (Mar. 22, 2013); In the Matter of the Petition of Puget So~md Energy, Inc_ and NW

F,nerg~ Coalition For cm Order Authorizing PSE to Implement Electric c~cd Natal Gas

Decoupling Mechanisms cmd to Record flccow~iing Entries Associated with the Mechanisms.,

Dockets L7E-121697 and UG-121705 (consolidated), Order 02 (Mar. 22, 2013).
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II. Discussion and Decisions

A. Introduction

19 The Commission's May 7, 2012, Final Order in PSE's most recently completed

general rate case (GRC) proceediing includes neazly 30 pages of policy discussions on

a variety of topics including decoupling, attrition and the concept of an expedited rate

case 21 Such mechanisms aze among the tools available to the Commission when

carrying out its statutory duties that are fundamentally defined by its obligation to

ensure that utility rates are fair, just, reasonable and sufficient on a continuing basis.

20 In this Order, we.approve on the merits the increased rates proposed in the ERF, PSE

and NVJEC's Amended. Decoupling Petition, and the proposed rate p~an_~ Our

appzovals are subject to reporting and related conditions designed to keep the

Commission informed concerning whether the implementation of these measures

proves out in practice to strike an appropriate balance between the needs of P5E's

residential, commercial, industrial and other classes of customers to have safe and

reliable electric and natural gas services at reasonable rates, and the financial ability

of the utility to provide such services on an ongoing basis.

21 We view our approval of the ERF, the decoupling mechanisms, and the rate plan in a

single proceeding as a series of steps made in the interest of exploring new forms of

rate making. An important policy objective underlying onr. decision is to relieve all

stakelialders and the Commission from the burdens of almost continuous general rate

case proceedings that have characterized bur utility regulation during recent periods.

22 Taking this step is not without risks. The methods we approve here will relieve PSE

to a very significant degree from its concerns about.regulatory lag and under-e2Irilllgs

Zi 2012 PSE GRC Order, ¶¶434511 (May 7, 2012).

The Commission, by separate orders entered today, rejects the Multiparty Settlement for

reasons apart from the merits of the regulatory mechanisms proposed in these dockets. In the

Matter of the Petition of Puget Sowzd Energy, Inc., for Approval of a Power Purchase Agreement

for Acquisition of Coal Trmuition Power, as. Defined in RCW 80.80.010, cmd the Recovery of .

Related Acquisition Costs,- Docket UE-121373, Order 07 (June 25, 2013).
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that may be attributed to atlrition_~ Decoupling and the rate plan will continue for a~

period of several years before a comprehensive evaluation by a third party, and then

the Commission,~will be undertaken. In addition, the Company's financial condition

for regulatory purposes will not again be comprehensively reviewed in a genezal rate

case until at least 2015 and perhaps as late as 2016. This multi-year rate plan will

provide the Company with ample opportunity to implement efficiencies that will

afford the Company with the eamiugs opportunities it seeks. And these cost savings,

which we will monitor carefully, will then be incorporated into rates for the benefit of

ratepayers. While-this combination of decisions takes us down a new regulatory path,

we believe it is clearly within the public interest to proceed in this direction, giving

close attention to results as we proceed

z3 It is for these reasons, among others, that this Order should not be taken as

esi~blishing hard and fast principles for general or future application. We confirmed

at heariung PSE's commitrnents to transparent and regular reporting of its operating

results, and to engage with the Commission in an ongoing dialogue concerning how

these new approaches to establish rates are working out in practice 24 In this Order,

we impose certain conditions tbat clarify our expectations in this zegard. We do not

enter lightly into the adoption of these new approaches, and wall cazefully monitor the

results over the next several years 25 VJe expect the Company to be forthcoming and

transparent in providing such information on a timely basis and expect Staff and all

the intervenin parties toparticipate fully in the reporting and oversight processes we

set forth later in our condifions.

i4 The mechanisms we approve here are not entirely novel. The Commission has at

various times in the past conducted expedited rate proceedings, approved decoupli.ng

'~ While the term "affrition" is used in a variety of contexts (see 1 L,~nard. Saul Goodman, The

Process of Ratemaking 290-91, 636-38 (1998)}, and has a variety of definitions, we use term
broadly to mean any situation in which arate-regulated business fails to achieve its allowed

earnings. See, 2011/2012 PSE GRC Order ¶ 484 footnotes 658 and 659.

24 TR 178:16-182:10.

'~ The Commission also is presently engaged in rulemaking proceedings in Docket A-130355

with the goal of establishing procedural rules that will simplify and expedite the ratemaldng

process across the industries we regulate. '
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mechanisms, and appzoved rate plans. Undertaking all three approaches to

ratemaking in a single proceeding, however, is a significant, departure from traditional

ratemaking practice in V~ashington. Our approvals here, starting with the updated

rates established via the ERF, will reduce substantially regulatory lag and month

volatil.ify in the Company's revenues and earnings. Full decoupling of bot~ the

electric anal natural. gas delivery costs by moving from volumetric rates to revenue per

customez rates will relieve PSE from the risks associated with variations in sales

levels by removing the so-called throughput incentive. The rate plan provides for

fixed annual increases in the delivery costs based on factors set at a level somewhat

below recent historical increases in PSE's operational expenses according to the

Company's analysis_ This removes yet additional risk associated with regulatory lag

while preserving PSE's incentive to operate efficienfly.

zs The removal of these risks means an improved opportunity for PSE to recover its

authoriz,~d rate of return. Moreover, with no adjustments to PSE's capital structure or

rate of return on equity, the Company will lave the advantage, foz the term of the rate

plan, of a level of return that is at the high end of what we presently perceive to be

within the range of reasonalileness.
26

26 While PSE will enjoy the. benefits of reduced risks in the recovery of its prudenfly

incurred costs, these benefits are not unbounded. The wed annual escalation factors

for electric and nafural. gas rates are set a# levels below what PSE's analyses show the

Company needs to recover its increasing delivery costs from year to yeaz_ If

historical trends on which PSE's analyses depend continue, the Company will need. to

become more efficient and implement cost saving measures if it is to actually earn its

authorized return. If PSE takes the steps necessary to succeed beyond expectations,

the approved mechanisms provide for an earnings test each yeaz they are iva effect.

PSE proposes that if the Company earns more than 25 basis points (i.e., 0.25 percent)

above its overall authorized. return of 7.8 percent (i. e., 8.05 percent), it will return

'~ While those who do not participate direcfly in the regulatory process, seldom, if ever, hear of it,

this is a form of regulatory lag that works to the benefit of the Company. Mr. Cavanagh testifies

concerning the importance of regulaz, if somewhat less frequent, general rate cases when

mechanisms such as the decoupling approved here are implemented. See TR 174:9-175.18. This

protects against the concern that a "locked-in" rate of return for too long a period may become a

windfall for the Company.
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one-half of the excess revenue collected in rates to ratepayers. Vde modify this in our

Order by requiring that the 50/50 sharing with ratepayers begin at the point PSE

exceeds its authorized retwm by any amount

27 The proposed decoupling mechanism also includes a 3.0 percent "soft cap" on rates.

Rates cannot be increased by more than that amount in any given yeaz during the rate

plate If the calculated rate adjustments will result in a reduction in customers' bills,

there is no limit on such changes to rates. However, the cap is "soft' because, to the

extent that deferred balances are not cleared as a result of the limits placed on

increases to the decoupling tarifftracker, the amount of the balances not surcharged

will carry over as a deferred balance and will be recoverable in the subsequent rate

period subject to the same limits on potential rate increases.

28 Our fundamental responsibility is to determine an appropriate balance between the

needs of the public to have safe and reliable electric and natural gas services at

reasonable rates, and the financial ability of the utility to provide such services on an

ongoing basis. As set forth in our governing statutes, we are required to determine

results that establish "fair, just, reasonable and sufficient" rates for prospective

application.27 This means rates that aze fair to customers and to the Company's

owners; just in the sense of being based solely on the record developed im this

pzoceeding; reasonable in light of the range of possible outcomes supported by the

evidence; and sufficient to meet the needs of the Company to cover its expenses and

attract necessary capital on reasonable terms.28 We are persuaded by the evidence in

these proceedings that by approving the ERA, implementing the decoupling .

mechanisms, and allowing the rate plan escalation factors to go into effect, the rates

will be fair, just, reasonable, and sufficient for the term of the rate plan. It is in the

context of these principles that we turn to the task of resolving the contested issues in

these proceedings.

Z' RCW 80.28.010(1) and 80.28.020.

~ See Federal Power Comm'n v. Hope Natw~al Gas Co., 320 U.S. 541 (1944); See also Bluefield
Water Works &Improvement Co. a Pub. Sesv. Comm'n of W. YQ, 262 U.S. 679 (1923):
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B. The ERF, Decoupling and Rate Plan Depart from Traditional
Ratemaking

29 ICNCJ argues that the Commission should reject the ERF, Decoupling and the rate

plan proposals and "permit PSE to come back with a general rate case filing to

develop a full and complete record."29 Nucor Steel argues that the Commission
"should reject the overall proposal as it does not constitute good ratemaking and is not

in the public interest"30 Kroger believes the rate plan and the full decoupling

proposals "aze poorly constructed ratemaking devices and are not in the.public

interest."31 Kroger recommends that the Commission reject both.

so Public Counsel's first preference, too, is to have the Commission proceed in a more

traditional fashion. Public Counsel azgues that;

In many resp~ts the best approach to unraveling the critical issues in
these dockets would be for the Commission to initiate an attrition
Notice of Inquiry/collaborative, and for PSE.to then file a general rate
case. This would enable PSE, the Commission and all parties to
analyze attrition in a.policy framework, set cost of capital, and review
any related longer term rate plan proposals on a full recor~32

31. Public Counsel also proposes an alteznative to the package presented by the Company
that would allow PSE to obtain e~cpedited rate relief to update its revenues based on a

review of changesvi actual costs, along the lines proposed by Commission Staff in
PSE's 2011 GRC. In addition, the Public Counsel's plan would include full

decoupling to allow for a balanced approach to revenue stabilization. Rates under the
plan would incorporate a cost of capital adjustment to reflect PSE's reduced level of

risk as a result of decoupling.33 . ~ .

~ ICNLl Brief ¶13.

30 Nucor Steel Brief at 5.

31,Kroger Brief at 3.
3Z Public Counsel Brief ¶ 69.

33 Public Counsel Brief ¶¶ 4, 70-73.
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s2 All of these arm invents boil down to the proposition that the Commission should not

establish zates for PSE by adopting in a single proceeding three approaches to

ratem~kina that depart from traditional practices. What these arguments miss is that,

with the possible exception of Public Counsel's alternative, a failure to grant

comprehensive relief in these dockets most likely will frustratE the Commission's

goal to entertain, consider fairly and adopt ratemaking alternatives that can "break the

current pattern of almost continuous rate cases" recognized in PSE's most recent

general rate case. As the Commission observed in its Final Order in that proceeding:

This pattern of one general rate case filing following quickly after the

resolution of another is overtaxing the zesources of all participants and

is wearying to the ratepayers ~~o aze confronted with increase after

increase. This situation does not well serve the public interest and we

encourage the development of thoughtful solutions.

Tbis said, ~we turn to consideration of each of the three pending proposals and

evaluate them on the record developed in these dockets.

C. Expedited Rate Filing (ERF)

1. $ackground

33 Faced with PSE's evidence showing its contin»in need for unusually high levels of

capital investment in the foreseeable future to replace aging electrical and natural gas

infrastructure, and fo meet state-mandated renewable portfolio standards, Staff

proposed in PSE's 2012 GRC "an expedited form of general rate relief using a simple

and straight-forward process to update the test period relationships between rate base

and net operating income.i35 Staff's proposal was for a prompt filing after the

~' 201 I/2012 PSE GRC Order ¶ 507.

3s fee Id ¶ 496 (citing WUTC v. Puget Sound Energy, Inc., Dockets UE-111048 and UG-111049
(consolidated), Commission Staff Initial Brief ¶ 41).
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conclusion of the then-pending general rate case using the type of financial

information required by Commission basis reports, or CBRs ~

34 Staff envisioned that the filing would contain only restating adjustments, such as

temperature nozmalization, with no request for a change in rate of return, except to

update debt costs. This approach, in Staff s view, would mean that rates would be

based upon known costs, but would capture changes to test year customer growth and

load including any changes that result from conservation,~and rate changes would be

implemented to maximize the impact on financial results_ Staff s proposal, in other

wozds, was to establish a process that would allow a company's rates to be updated

shortly after a GRC to address cost recovery issues arising from the regulatory lag

that is' an inherent part of the ten month GRC process in which rates are based on

audited data from an historic test year.

3s ~ In its Initial Brief in PSE's 2011/2012 GRC, Staff enco~' wed PSE to "take the

initiative to implement Staffs proposal as soon as this case is completed."37 Staff

offered "to meet with PSE to confirm mutual expectations of this filing if that will

fa.cili#ate the process."38 The Commission, in its 2011/2012 PSE GRC Order,

endorsed this idea:

If PSE accepts Staffs invitation "to meet with PSE to confirm mutual

expectations" for a filing along the lines Staff suggests, or the

Company on its own initiative makes such a filing, we certainly wi11

give it fair consideration.
39

36 VJAC 480-90-257 and WAC 480-100-257, respectively, require regulated nat~ual gas

companies and electric companies to file within four months after the end of their fiscal year a ~~

report depicting normalized operations ~1~9rino the reporting period. These code pzovisions

include detailed requu~ements for the reports.

37 WUTC v. Puget Sound Energy, Inc., Dockets UE-111048 and UG-111049 (consolidated),

Commission Staff Initial Brief ¶ 46.

3s Id

39 2011/20.12 PSE GRC Order ¶ 507 (May 7, 2012).
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Tacitly recognizing PSE's appazent reluctance to embrace Staffs proposal and

anticipating opposition to it from Public Counsel and ICN[J, the Commission also

suggested. an alternative:

Staff and PSE may enter into a broader discussion with other interested

participants. in the regulatory process and bring forwazd for

consideration specific proposals that may satisfy a range of both

common and diverse interests. lit this connection, the Commission

would be particularly interested in proposals that might break the

current pattern of almost continuous rate cases. TIus pattern of one

general rate case filing following quickly after tixe resolution of.another

is overtaxing the resources of aII participants and is wearying to the

ratepayers who are confronted with increase after increase. This

situation does not well serve the public interest and we encourage the

development of thoughtful solutions 4°

PSE, Staff and others met twice during the months following the entry of the GRC

Order, but their discussions did not lead to an agreement for an expedited rate filing

along the lines proposed by Stag

36 The expedited rate filing concept again emerged in connection with the October 26,

2012, joint petition filed. by PSE and the NWEC for an order authori~.ino PSE to

implement electric and na~a1 gas decoupling mechanisms.4i Noting the

Commission's expressed willingness in the 2011/2012 PSE GRC Order "to consider

Commission Staffs conceptual proposal for an expedited rate filing to address

regulatory lag," Mr. Piliaris. testifies for PSE that if the Company's rates were set in

such an expedited filing:

~ Id
41 In the Matter of the Petition of Puget Sowed Energy, Inc. and N~Energy Coalifiorc For an
Order Authorizing PSE to Implement Electric and Natural Gas Decoupling Mechanisms mid to
Record Acco~rling Entries Associated with the Mechemisms, Dockets LJE-121697 and UG-
121705, Ptefiled Duect Testimony of Jon A. Piliaris (filed October 26, 2012), Exhibit No. JAP-
1T at 25:15-26:11. ~.
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Instead of using a general rate case test year as the basis for many of
the calculations, the decoupling mechanisms would be calculated on
the (presumably) more current test year reflected in the expedited
proceeding 42

According to Mr. Piliaris, this would mean reduced regulatory lag leading to smaller

deferrals under the proposed decoupling mechanisms_a3

3 ~ The idea of using an ERF to establish a starting point. for applying the proposed

decoupling mechanisms apparently took hold at the Company and was informally

accepted and later formally endorsed by Staff. This we infer from the ERF now

before the Commission with Staffs support. PSE's and Staffs testimonies make

clear that the purpose of the ER.F is not the same as what Staffproposed in PSE's

2Q 12 GRC_ The ERF proposed in these dockets is to be no more than cone-time

update to the rates established in 2012.

3s The as-filed ERF would update the rates established in PSE's most recent general rate

case using a modified CBR approach that PSE developed for the period ending June

30, 2012. PSE removed the power costs, purchased gas costs, and property tax

components from the CBR, leaving only delivery charges. The CBR, prepared

specifically for the purpose of the ERF, uses end-of-period rate base. The result

shows PSE has a demonstrated need for about a $32 million, or 1.6 percent, increase

to recovez its investments and costs in electric delivery activities, but a small decrease

of $12 million, or 0.1 percent, for natural gas delivery.

az Id .

as Id

~' This is the single most important deviation from the usual requirements for a CBR, which
require rate base to be stated on whatever basis the Commission approved in the Company's
preceding GRC. In the 2011/2012 GRC, the Commission approved rate base using the average-
of-monthly-averages, or AMA, methodolog.
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2. Issues

a4 End of Period Rate Base

39 Ms. Baxnard testifies for PSE that the ERF "includes only the standard restating

ratemaking adjustments, utilizing existing methodologies previously approved by the

Commission" except that it moves rate base to end of period (EOP) amounts 45 This

is, however, a significant exception. According to Ms. Barnard "based on an electric

rate base of $2,621,991,642, arate of return of 7.80 percent and an adjusted net

operating income of $184,563,096, the Company would have an overall [electric]

revenue deficiency of $32,1.63,102."46 Mr. Deen testifies for ICNU that "using AMA

[average of monthly average] rate base in the revenue deficiency calculation would

reduce the stated revenue deficiency from approximately $32.2 million to $18.6

million."~' Thus, PSE's use of EOP rate base alone accounts for a significant

amount-approximately 42 percent-of the revenue deficiency PSE identifies in its ERF.

filing.

4o ICNCJ argues that PSE's use of EOP rate base, rather than AMA, violates VJAC 480-

100-257, which requires a CBR to use the same adjustments as were accepted a

company's most recent general rate case, which, in PSE's case, means AMA.

Although he supports the use of EOP rate base, subject to certain conditions, Mr.

Dittrner testified for Public Counsel that he also has concerns about what this rule

requires_48 We believe that such concerns are misplaced_ This rule imposes an annual

reporting requirement so that the Staff can evaluate how the Company is performing

financially relative to what the Commission approved in its most recent GRC. 'These

reports are due within four months of the end of the Company's fiscal yeaz, or by the

end of April. In adopting the CBR rule, the Commission did not intend to apply its

concepts to all aspects of ratemaking. The use of the CBR here, particularly the

4s Eirhibit No. KJB-1T (ERF) at 6;7-10.

"~ Id. at 7:4-7 .

4' Exhibit No. MCD-1T at 12:15-16.

"~ TR.. 289:6-290.25.
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modified CBR the Company developed for the period ended June 30, 2012, was for a

distinctly different purpose. Simply put, the CBR rule does not legally limit the

means PSE can propose to use to update its rates through an ERF.

41 ICN[J also azgues that PSE's use of EOP also violates the mafching principle because

it does not adjust its customer count or revenue levels to pro forma year-end figures.49

In this vein, Mr. Ditlmer testified for Public CounseY that if use of end of period rate

base is accepted as part of the ERF, the Commission should require "'revenue

annualization' to consider growth in customers throughout the historic test year."
so

Subject to this condition, Mr. Dittmer finds the use ofend-of period rate base ~in the

ERF acceptable.

42 Mr. Dittmer testifies further that use of end of period customer counts properly

matches costs and revenues. He opines that:

Tbis is a groper "matching" adjustment routinely employed in
jurisdictions that utilize atest-year-end approach to valuing rate base.
Since the test year end Plant in Service has been designed and
constructed to facilitate service for customers taking service at test year
end, and the revenue requirement includes a full "annual" return on
such test-yeaz-end rate base value, if is a proper "matcl~i~ag" adjustment
to reflect the "annualized" margins associated with test-year-end
customers —even though a portion of those customers added "during
the test year" did not take service throughout the entire historic test
year.si

4s The adjustu~ent that Mr. Dittmer recommends results in an increase in PSE's restated

electric operating income of $595,194.52 This is relative to total restated operating

income of more than $180 million. Sfanding alone, this would zeduce the ERF

49 ICNU Brief ¶ 21.
so Exhibit No. JRD=1 T at 15:12-16.

s'Idat15:19-16:2:
52 Exhibit No..TRD-4 (compare PSE recommended ERF to Public Counsel recommended ERF at
line 6 on page 1; this number is verified on page 2 in the "I'E G~stomer Growth column at line
34, showing Net Operating Income).
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revenue requirement on the electric side by $959,455, to $31,203,647. Application of

the same adjustment to the gas results of operations increases the restated net

operating income by $1,156,892 and increases the revenue requirement surplus by
$1,861,946.53 .

44 Ms. Barnard, on rebuttal, testifies that Mr. Dittmer's proposed adjustment fails to

consider important factors such as additional bad debt, state utility tax, or the

regulatory fees associated with the revenues that he proposes to include and does not

annualize the depreciation expense that is also associated with the use of end of

period rate base. She says that if the test period is adjusted to annualize revenues

based on year-end customer counts, then the adjustinent should include the

corresponding annuaIization of depreciation expenses associated with the end of

period plant values. She alleges that had Mr. Dittrner included the end of period

depreciation expense and reflected the additional tomes tliat would be associated with

the incremental revenues, this specific adjustment would have reduced net operating

income and therefore increased the revenue deficiency for electric operations.

Commission Determinations

45 'Lhe Commission has traditionally required that utility rates be established relying on

the measurement of ra#e base using the AMA approach. The Commission, however,

has occasionally recogIllZP,d that the alternative approach of utilizing end-of-.test

period rate base. may be appropriate in a variety of circumstances 55 Ina 1981 case,

s3 Exhibit No. JRD-5 (compaze PSE recommended ERF to Public Counsel recommended ERF at

line 6 on page l; this number is verified on page 2 in the "YE Customer Growth column at line

32, showing Net Operaring Income).

sa Exhibit No. KJB-11T at 3:3 — 4:3.

ss See, e.g., WUTC v. Olympic Pipeline Comparry, Dceket TO-011472, Twentieth Supp. Order, ¶¶

158-160 and 370 (September 27, 2002). In an earlier case involving PSE's predecessor on the

electric side of its operations, the Commission stated that:

I~isforically, the commission has accepted the average rate base concept as being
an appropriate tool in the measurement of earning levels. It has not, however,
discounted the validity of year-end rate base where special conditions exist, such
as unusual growth in plant at a faster pace than customer growth~and customer
rate-making treatment is deficient
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WUTL^ v: Washington Natural Gas, the Commission drew on its eazly experience

evaluating the relative merits of the two appzoaches and drew the following

conclusions:

(1) Average rate base is the most favo~ted,

(2) Year-end rate base is an appropriate regulatory tool under one or
more of the follovving conditions:

(a) Abnormal growth in plant

(b) Inflation and/or attrition

(c) As a means to mitigate regulatory Iag

(d) Failure of utility to earn its authorized rate of return over an
historical period.s6

All of these conditions, which are somewhat interrelated, are present to one degree or

another for PSE at this time.

46 Regarding high. growth in capital expenditures to fund additional plant in service, the

Commission has recognized over the past several years that the Company is faced

with having to replace substantial amounts of a.bbing infirastructure_57 These plant

additions have cosfi impacts that are direcfly affected by regulatory lag. ,The .

Commission stated in Washington Natural Gas that this lag "has Tong been a concern

of both the utilities and their regulators" that can have a "deletezious effect," and that

Washington Utilities & Transp. Commission v. Puget Sowzd Power &Light Co., 7 PUR4th 44, 50
(September 27, 1974). Although the Commission rejected end of test period rate base in this
case, its express recognition as a valid approach belies ICNU's argument that this is a "new

theory for electric regulation." ICNLJ Brief ~ 83.

~ T~I~T'C v. Wash. Nat: Gas Co., 44 P.U.R 4th 435, 438 (Sept 24,.1981) (Washington Natural
Gas).

S~ See, 2011/2012 PSE GRC Order ¶ 494 (May 7, 2012). See also, In the Matter of the .Toint
Application of Puget Holdings LLC and Puget Sowzd Energy, Docket U-072375, Order 08,
¶g122-127 (December 30, 2008).
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"as regulators we have the responsibility to mitigate that effecf to the extent

possible.s58

4~ Although we have no full-blown attrition study in this record, evidence there is ample

evidence in the record of such Parn;ngs attrition; caused in substantial part by

continuing growth in capifal investrnents.59 In PSE's 2011/2012 GRC, the

Commission stated specifically in connection with attrition, and more generally, that

it was "open to considering" the "[u]se of plant accounts (rate base) measured at the

end, or subsequent to the end of the test-year rather than the test-year average"60

48 We therefore conclude that the use of EOP for electric and natural gas rate base is an

appropriate way to mitigate the consequences of these conditions.

b. Cost of Capital

i Should the Commission Adjust PSE's Retarn on Equity to
Reflect Current Financial Market Conditions?

49 Public Counsel and ICNU ad~~ocate thaf PSE's currenfly authorized 9.8 percent rate

of return on equity (ROE), established in the Company's 2011/2012 GRC in May

2012, is outdated and should be reduced to reflect current conditions in financial .

markets. Mr. Hill, testifying for Public Counsel, says that capital costs have declined

since then, based on his review of corporate bond yields_61 He recommends a 30 basis

ss Id
s9 pSE has not achieved its authorized rate of return for electric operations since 2006, and for
natural gas operations since at least 2004. Mr. Schooley's updated Exhibit No. TES-3 shows that
even with the rate increase instituted in 2012, PSE's electric earnings were about 70 basis points
below the authorized rate of return granted in 2012. Its natural gas earnings were 30 basis points
below. See, Exhibit No. TES-1T at 12.18-13.5.

60 2011/2012 PSE GRC Order ¶ 491 (May 7, 2012). See also id at ri (The Commission
recognizes throughout this Order, and specifically in connection with suggestions that the
challenges evident in this period when PSE faces the need for unusually high levels 'of capital
investment can be met by established raiemaldng mechanisms such as the use of "end of period"
rate base).

61 Exhibit No. SGH-1 T, at 9, Chart 1 _ Glurent bond yields are about 125 basis points below that
levels that existed in early 2Q11; and 50 basis points below the Ievel in IatE 2011. Anecdotally,



DOCKETS ITE-121697 and UG121705 (consolidale.~ PAGE Z2

ORDER 07
DOCKETS UE-130137 and UG130138 (coxsolidate~

ORDER 07

point reduction to account for what he perceives to be a trend of generally decreasing

capital costs in the financial markets.

so NIr. Gorman, for ICNU, also focuses on utility bond yields as part of lus risk premium

analysis in support of a 50 basis point reduction in PSE's return on equify in the

context of the ERF. Mr. Gorman testifies that cwrrent "A" rated utility bond yields

are about 25 basis points lower than during the•2011/2012 GRC, while ̀ Baa" rated..

bond yields~have decreased over 40 basis points.62 Mr. Gorman says that such

significant declines indicate that PSE's current capital cost is much lower as of the

time he finalized his testimony {i. e., April 2013), than when set by Commission order

in Mai 2012.

's1 Mr. Gorman estimates a present market return on equity of 930 percent63 His

estimate is based on varied analyses, using a proxy group of electric utilities

comparable in risk with PSE in order to derive discounted cash flow, capital asset

. pricivag model, and risk premium mazket return studies, alI based on up-ta-date mazket

conditions. On the basis of this analysis, ICNU recommends the Commission set

the Company's ROE in this case at 9.30 percent to. reflect current market conditions.

s2 PSE argues it is not appropriate to address return on equity in the context of the

ERF 65 PSE and Staff agree that a general rate case is the appropriate proceeding in

which to examine this question.

53 PSE azgues that its current authorized cost of equity is just that--current Disputing

the idea that its 9.8 percent return on equity is outdated, PSE states that is was set for

Mr. Hill cites a recent full cost of capital analysis he performed which concluded that a
reasonable ROE range was from 8.5 to 9.5 percent for BBB-rated electric utilities 

61

62 Exhibit No. MPG-1T at 12:8-10, Table 5.

~ Id. at 133, 14:1-2, Table 6.

~ Id at~ 13:4-20, Exhibit No. MPG-3.
6s pSE Brief ~ 70.
66 
Id ; Sta$ Brief ~ 38 ("Staff strongly believes that adjustments to return on equity or to capital

structure are only appropriate within a general rate case, where the Commission can look at all
the offsetting factors.").
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the projected rate year May 2012 through Apri12013, and was decreased from PSE's

previously authorized refurn on equity of 10.1 percent. PSE suggests this 30 basis

point reduction already accounts for the downward trend in financial market

conditions that Mr. Gorman identifies.67

54 PSE also cites to the Commission's recent approval, "just a few months ago," of the.

Avista general rate case settlement that included a return on equity of 9.8 -percent-

the same as currently in place for PSE—~n a finding that ttus remains within the. zone

of reasonableness_68 Given the recent adjustment of PSE's ROE in a general rate

case, and the Avista ROE set at the same rate, PSE argues; the Commission should

not adjust the Company's cost of capital in this proceeding.

ss Responding to the utility bond analyses of Mr. Gorman and Mr. Hill, PSE argues that

they provide no evidence regarding the cozrelation of utility bond yields to equity

returns 69 That is, to the extent there is a relationship between the costs of debt

instniments and costs of equity, these witnesses do not demonstrate what it is or how

it supports the significantly different (i_e., 50 basis points versus 30 basis points)

adjustments fo equity return that ICNL7 and Public Counsel advocate_

s6 . Although PSE~did not put on a full cost of capital case, biven its perspective that this

. is beyond the scope of the ERF proceeding, the Company did analyze Mr. Gorman's

testimony and offers rebuttal from Mr. Doyle_ Mr. Doyle testifies that PSE looked. at

the authorized return on equity for the regulated utilities within the holding companies

in Mr_ Gorman's proxy group:

67 PSE Brief ¶ 73 argues that:

Bench Exhibit B-6C fiuther supports the premise~that PSE's current authorized

return on equity of 9.8 percent should not be further reduced in this proceeding.

The 9.8 percent return on equity ordered by the Commission in May 2012 was
already below the average return on equity awarded in 2012 for both gas and

electric utilities, according to ttie evidence in Exhibit BfiC. One could infer that

the Commission already reflected the downwazd trend thzt Mr. Gorman now

claims is occLlII'lIIg when it decreased PSE return on equity to 9.8 percent last

Y~

~ I~UTC v. Avistq Dockets LJE-120436 and UG-120437, Order 09 q 74 (December 26, 2012).

69 pSE Brief ¶ 72.
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According to the SNL Energy database, the average authorized return

on equity for the operating utilities within ICNU's proposed proxy

group is 10.08%, and the average capital structure for the operating

utilities within ICNU's proposed proxy group contains 48.80% equity. .

.. Thus, each of the average authorized return on equity and the

average authorized capital structure of the operating utilities in ICNTJ's

proposed proxy group is substantially higher than that advocated for

PSE in this proceeding.70

Mr. Doyle provides evidence that the aveiage, considering only the first quarter 2013,

remains at 9.88; which is still above PSE's current authorized return on equiiy.'~

Commission Determination

s 7 We discuss below in connection with decoupling that the question of return on equity,

contrary.to PSE's assertions though Mr. Doyle, definitely is an issue in this

proceeding. On the other hand, if this was astand-alone ERF proceeding, the

Commission72 is inclined to agree with PSE and Staffthat it would be inappropriate

to consider any part of the cost of capital other than demonstrable changes in debt_

The ERF here, however, is joined with related pzoposals--~ecoupling and the rate

plate-=that make broader consideration of this issue appropriate.

70 See Exhibit No_ DAD-1T, at 7.1-6; Exhibit No. DAD-3_

71 See Exhibit No. DA.D-3.

'~ In connection with this determination, Commissioner Jones takes a different perspective than
Chairman Danner and Commissioner Goltz whose prevailing view is expressed in paragraphs 57
and 58 and noted here. 'The concept of an ERF outlined by Staff testimony in PSE's 2011/2012,

which we endorsed in principle, expressly envisioned that PSE would not be allowed to request a
change in rate of return, except to update debt costs. See PSE 2010/2011 GRC Order ~ 496
(citing Exhibit No. KL~1T at 82:21-83:8). PSE worked actively with Staff as it developed the

ERF before us here. It is not surprising; therefore, that "PSE has noC proffered a full cost-0f-
capital study." Yet, Commissioner Jones takes the view that this means the Company failed to

carry it b~den of proof. See infra, Separate Statement of Commissioner Jones ~ 3.
Commissioner Jones finds PSE's argument that adjusting cost of capital is not appropriate within
the ERF •"unconvincing." Id. The prevailing ~~iew, expressed in this Order, is that it is
inappropriate to criticize PSE or claim that the Company has not carried its burden on cost of
capital when the subject was not contemplated by PSE, Staff, or the Commission to be part of an

ERF.
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ss Although it is not a »n~~ous decision,73 the Commission finds on balance that the

. evidence in this case is simply too spare to support a reduction in PSE's current

authorized ROE to reflect current financial market conditions. The evidence takes us

only to the point of finding that 9.8 percent now resides at the higher end vvithin the

range of reasonable equity return, in contrast to its more central position at the time it

was set during PSE's 2011/2012 GRC. Indeed, the Commission implied as much in

the recent Avista general rate case. There the Commission noted that equity returns

continue to trend downward and said that if the case had been litigated instead of

being resolved on the basis of a full settlement:

['The Commission] may very well have decided. that an ROE of less
than 9.8 would be warranted. However, we are convinced that, at the
very least, 9.8 percent is within a zone of reasonableness, and we defer
to the judgment of those parties that put an cost of capital evidence,
both of which joined in the Settlement74

Given the evidence before us at this time we are not convinced that a 9.8 percent ROE

is outside the zone of reasonableness. The record on the issue in this case lacks the

depth and breath of data analysis, and the diversity of evert evaluation and opinion

on which the Commission customarily relies in setting return on equity.. Accordingly,

we determuie that no adjustment should be, made in these proceedings.

ii. Should the Commission Adjust the Level of Equity in PSE's
Capital Structure?

s9 The Company based the ERF revenue requirement on the capital structure approved

in PSE's 2011/2012 GRC. In approving a 48 percent equity component in that case,

the Commission said in its final order:

'~ See infrq Separate Statement of Commissioner Jones.

74 WUlC v. Avistq Dockets i1E-120436 and UG-120437, Order 09; ¶ 74 (December 26, 2012)
(citing Edison Electric Institute, Rate Case Summary, Q3 2012 Financial Update, at 1. Phillip S.
Cross, How Much Is Enough? Utilities Face Rafe Presszae As Financing Costs Hit Rock Bottom,
150 Public Utilities Fortnig~dy 22 (November 2012)). Mr. Avera for Avist~ Mr. Elgjn for Staff
and Mr_ Gorman for ICNL7 filed cost of capital testimony in the Avista case.
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What the Company proposes here is the most likely actual capital
structure dlliiIIg the rate year. Should this turn out not to be true, a
contrary result may be taken into account when the Commission
evaluates evidence presented. in PSE's next general z-ate case.~s

Mr. Gorinan,testifies that the Company's actual common equity ratio over the past

two years has been about 46 percent.76 Considering the Commission's rationale for

approving 48 percent equity in PSE's capital structure, ICN[J argues that it is

appropriate to reevaluate P SE's capital structure in the ERF, rather than awaiting. the

Company's next general rate case.

6o ICNU azgued initially that we should rely on Mr. Gorman's testimony that the

Company's actual capital structure as of December 31, 2012, included 46.64 percent

common equity, with accompanying changes to short- and long-term debt (i.e., to

1.65 percent and 51.71 percent, respectively)." Considering, however, Mr. Gorman's

analysis of what he regazds as 'the significantly stronger ea~.nings manifested in the

Company's latest CBR, filed on Apri130, 2013, Mr. Gorman's final recommendation

for a new common equity ratio is 46.14 percent, in conjunction with short-term debt

cost of 2.68 percent78

61 PSE responds to Mr. Gorman, aro ping that he has disregarded the Commission's

determination in PSE's 201.1/2012 GRC that the Company's capital structure and

return should be viewed on a regulatory accounting basis rather than on a GAAP

(generally accepted. accounting principles) basis.79 According to PSE; Mr. Gorman is

mistaken when he testifies that "[t]he capital structure used to set rates in PSE's last

rate case was a hypothetical capital structure that included a larger common equity

75 2011/2012 PSE GRC Order ¶ 5. '

76 ICNU Brief ¶ 90 (citing Exhibit No. MPG-1T a# 7:4-6, Table 3).

"Id ¶ 91 (citing Exhibit Nos. MPG-1T at 8:6-10:6, MPG-5, MPG-6, MPG-7).

'$ Id (citing Exhibit No. MPG-23T at 2:7-9, 3:1-17).

79 PSE Brief q 76.
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ratio than PSE's actual capital structure mix."80 In support, PSE quotes the

Commission's determination on this issue:

We find the evidence establishes that PSE's actual average capital

stricture dllllIIg the test yeaz was as portrayed by the Company through

Mr. Gainer's testimony:. 48.5 percent equity, 49.5 percent Iong=term

debt and 2.0 percent short-term debt Thus, the capital structure PSE

proposes in this case confiains slighfly. less equity than v✓as in place
dllilIIg the test period.gl

PSE notes in addition the Commission's statement in its 2011/2012 PSE GRC Order

that:

Reta;nina PSE's current equity ratio of 46 percent while the Comparry

is actually capitalized at 48 percent and may be experiencing aittifion

could be viewed unfavorably by the financial markets and rating

agencies.82

Finally, PSE quotes from the 2011/2012 PSE GRC Order that the Commission was:

"persuaded by Mr. Gainer's testimony responding to Mr. Gorman's concerns about

removal of common equity supporting non-regulated subsidiaries and the adjustment

to regulated common equity for OCI [other comprehensive income].i83 .

Commission Determination

62 ICNU's ara lments here are the same as it made through Mr. Gorman's testimony in

PSE's 2011/2012 GRC_ As in that case, failure to remove equity supporting non-

regulated subsidiazies and OCI gives a misleading picture of PSE's regulated. capital

structure. As Mr. Doyle testified, ICNU and Public Counsel begin with capital

structure and equity calculations determined. on a GAAP basis, and they fail to adjust

and reconcile items that are treated differently on the regulated side of the equation

80 Id (citing Exhibit No. MPG-1T 7:5-'~.

$' Id (quoting 2011/2012 PSE GRC Order X52.

~ Id~ at footnote 101 (citing 2011/2012 PSE GRC Order ¶ 56 (PSE's emphasis)):

s3 Id
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such as OCI, non-regulated subsidiaries and gains and losses from derivatives. Mr.

Gonaian's testimony simply does not support an adjustment to PSE's capital structure

in the conteact of the ERF. .

iii. Should the Commission Adjust PSE's Debt Costs?

'. 63 PSE proposes to. update its cost oflong-term debt as part of this proceecling, in light

of the cwnrent refinancing of certain pollution control bonds that was nearing ~ '

completion at the time of the evidentiary hearing in these dockets_ PSE states that

"because the interest rate is known to PSE, it is reasonable to pass through to PSE's

customers these savings resulting from actual decreases in long-term debt costs."gs i
Mr. Doyle testified that "subject to finatl~;na [the] pricing, it looks like we're going to

be able to pass back to customers about 1.5 to 2 million dollars of annual interest '

savings per year."
s6

64 PSE states in closing on this point that "it does not make sense to speculate on the

interest rate for future refinancing that may occur during the course of the general rate

case stay-out period."g~ This anticipates ICNU's observation that rates under the ERF

are proposed to be in effect for several years, during which time a number of PSE

debt issuances are set to mature and be zefinanced.88 This, presumably, will be at

lower xnazket costs of debt ICNU accordingly recommends that we require the

Company "to document its intended cowrse of action concer~ng these maturing debt

issuances, as well as update its costs of lonb and short-term debf." 89

~4 PSE Brief ¶ 75 (citing Exhibit No. B-2 (PSE's Response to Bench Request No. 2)); see also

TR. 246:1-?A7:25.

ss Id.

~ TR 247:18-21.

87 PSE Brief ¶ 75.

~ ICNLT Brief ¶ 92 (citing Exhibit No. MPG-1T at 1 I :1-13).

s9 ~~
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Commission Determination

6s The Commission discussed the general parameters for an ERF, responding to Mr.

Elgin's analysis in the last GRC Order: Although the ERF we consider here is

different in significant respects than what Mr_ Elgui proposed in that proceeding, the

types of costs reflected track his proposal_ Among other things, Mr. Elgin testified

that in an ERF, PSE would not be allowed to request a change in rate of return, except

to update debt costs for known changes.90 This is a sensible recommendation. While

equity costs are usually controversial and must be resolved on the basis of a

considerable body of expert evidence, debt costs aze usuaIly readily observable based

on the lrnown costs of the Company's long-term and short-term debt instruments. VJe

determine for these ieasons that we should accept PSE's proposal and require the

Company to adjust its debt costs in this proceeding reducing its overall revenue

requirements in its filing in compliance with this Order.

c. Restafing Adjustments

i. Transparency

66 Staff refers in its brief to the fact that Public Counsel's witness Mr_ Dittmer raises a

concern in his testimony that PSE excluded six restating adjustments the.Commission

ordered in the 2012 General Rate Case from its revised CBR "in the interests of

expediency."91 Mr. Dittmer acknowledges, however,.that "this onnission probably

does not have a material revenue impact"92 Mr. Schooley noted that collectively; had

these minor adjustments been made, they would have increased PSE's revenue

requirements.93 It is perhaps for these reasons that no party advocates that the omitted

restating adjustments should be made at this stage of the ERF.

90 See 2011/2012 PSE GRC Order ¶ 496 (citing Exhibit No. KL~1T at 81.5-22). The
Commissioq at Public Counsel's request took official notice in this proceeding of Mr. Elgin's
testimony in Dockets UE-111048 and UG-111049.

91 Staff Brief ¶ 16 (quoting Exhibit No. TES-1T at 8:21).

92 Exhibit No. JRD-1T, at 16-17.

93 Schooley, Exhibit No: TES-1~', at 8-9 and footnote 6. The omitted. minor adjustments would
collectively decrease natural gas revenue requirements by X156, 777.. Id., at 10-11 and footnote 9.
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Commission Determination

67 Although there is no contested issue for the Commission to resolve in this connection,

we nevertheless aze concerned that the omitted adjustments were not transp~ently

presented in PSE's ERF filing. It is critically iffiportant in the context of

experimenting with new forms of rafemakin,g that the Commission be fully in.~ozmed

arzd that the information it receives not be filtered on the basis of the Company's

opinion that one factor or another is immaterial to the Commission's ongoing

monitoring and evaluation of results. It is for this reason that we will require bi-

annual CBRs from PSE between now and the time of the Company's next general rate

case, ar►d that these must reflect results considering all restating adjustments from the

2011/2012 GRC.

ii. Pension Expense and Incentive Compensation

6s ICNTJ argues that two restatin; adjushnent that are reflected in PSE's revised CBR,

namely pension expense and incentive compensation based on financial results,

should be adjusted.94 ICNU would have us reduce pension expenses by $2.6 million

for electric and $13 million for natural gas, and reduce incentive compensation by

$6.5 million for electric and $3.3 million for natural gas.95

69. ~ ICNU contends that the Company's pension expense determination is overstated and

is not indicative of current contribution levels. According to ICNU, PSE bases its

calculations on an average of the actual cash contributions for 2009 through 2012,

which comes out to $17.8 million.96 ICNU says this is uhreasonably high b~ause of

large contribution levels in 2009 and 2010. Absent justification for using the four'

year average, ICNU recommends that actual 2012 contributions be used, as that is

94 ICNU Brief ¶ 96.
9s Id ¶¶ 96, 97, 100.

'~ Id ¶ 97 (citing Exhibit No. KJB-1T (ERF) at 253-10).
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most likely to match rate year costs, thereby reducing the electric and natural gas

revenue requirement by $2.6 and $1.3 million, respectively.97

~o ICNU also recommends that incentive compensation be fully removed from the

revenue requirement.98 Again, PSE uses a four-year average expense (from 2009-

2012) in its deficiency calculation for incentive compensation payouts. ICNU

argues that: ~ ,

Including such e~ense within the ERF is improper because there is

good cause to believe that it will not be a known and continuing

expense; that is, PSE fails to.affirmatively establish such certainTy in

direct testimony now, as well as in the 2011 GRC.100

ICNU urges the Commission to reevaluate PSE's scheme of basing incentive

compensation on financial goals, referring to Mr. Gorman's testimony that this:

Inherently creates scenarios in which management will be led to boost

company profits at the expense of customer service, motivated by the

prospect of personal gain through these incentives in conjunction with a

fiduciary duty toward shareholders to maximize returns.
lo'

PSE states that it calculated these adjustments consistent with the 2011 /2012 GRC in

which pension expense was not contested.102 In this case, ICNU proposes a new

methodology that differs from the four-year average methodology on which PSE

relied in the 2011/2012 proceeding. Recovery of incentive pay in rates, in part, was a

contested issue in PSE's 2011/2012 GRC_ The Commission determined that PSE's

proposed recovery of incentive pay was appropriate.~
o3

97 Id (citing F,~ibit No. KJB-1T (ERF) a# 15:5-10).

'~ Id ¶ 9S.

~ Id (citing Exhibit No. KJB-1T at 24:1—IS).
too ~~

'ol ICNU Brief ¶ 100 (citing Exhibit No. MPG-1T at 16:23-17:2).

ioz PEE Brief ~ 33.
'03 2011/2012 PSE GRC Order ¶123.
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Commission Determination

71 The CBR model upon which PSE relies in its ERF, as Staff suggested in the

2011/2012 GRC, contemplates the use of "all the necessary adjustments as ccepted

by the commission in the utility's most recent general rate case or subsequent

orders."104 Absent a showing for some reasoned basis to depart from ttus approach, it

should be followed. 'This is particularly true in the case of expenses such as these that

the Commission has treated consistently over time. ~ VJe determine that ICNLT's

recommended adjushnents to these expenses should be rejected.

iu. Federal Income Taz Rate

72 ICNCT identifies as an issue the fact that PSE "is using a higher effective tax rate in

calculating cost of service than it applies to its net operating income, 36 percent

opposed to 35 percent, respectively.
los ICNU's bwment boils down to nothing more

than a complaint that it was not until Mr. Marcelia's rebuttal testimony that PSE

explains this apparent discrepancy.
l°6

~3 Mr. MarceIia's explanation in his testimony is thorough and clear.107 The statutory

~. rate of 35 percent should be used whenever the income tax impact of a specific item is

being evaluated, assuming that the item has a tax impact. TherE aze some items for

which there is no tax impact such as "pezmanent items" (e.g., amortization of

Treasury Grants) and "Flow through items." Flow through items, such as AFUDC
Ios

are timing differences for which no deferred taxes are provided.. Permanent and flow

through items essentially have a tax rate of zero, even though the statutory rate is 35

percent.

L°4 WAC 480-100-257(2)(a).
Los ICNU Brief ¶ 101.
io6 Id
lo' Exhibit No. MRM 1T at 11:18-13:17.
ios ~lowance for Funds Used During Construction.
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~4 Mr. Mazcelia explains that:

The effective tax rate is calculated by taking the. tax expense and
dividing it by the related pre-tax income. The effective rate should be
used to calculate tax expense when pre-tax income is the starting point.

If the statutory rate were used, the effect of the permanent and flow
through items would be eliminated. That would not be appropriate as
the Com~any is entitled to recover those amounts in the rate making
process. ~

He states in conclusion, "The effective tax rate is the appropriate rate to use in

this filing as that is the rate which captures the impact of permanent and flow
through items."i i o

75 insofar as ICNU's claim concerning lack of support, Mr. Marcelia testifies that "the

workpapers supporting Exhibit No. _(KJB-5) in the ERF docket demonstrate tb~is

calculafion. In addition, these calculations were reiterated in PSE's Response to

Public Counsel Data. Request No. 017."' 17

Commission Determination

76 Mr. Gorman, on behalf of ICNCJ recommends reducing PSE's revenue requirements

by $3.45 million for electric and $1.66 million for gas on the basis that he does not

understand PSE's use of a 36 percent effective tax rafe instead of the statutory rate. of

35 percent ICNiJ argues in support of this recommendation in its brief 
ltz

~7 Mr. Mazcelia, however, provides through his zebuttal testimony a clear and credible

explanation of why it is appropriate to use an effective tax rate rather than the actual

marginal tax rate. We lrnow from long e~erience that Mr. Marcelia's explanation is

correct from a regulatory accounting perspective. VJe therefore reject ICNU's

recommendation.

109 Exhibit No. MRM-1T at 13:4-9.
1'o Id at 13:16-17.
1'1 Id at 13:12-14.

12 ICNiJ Brief ~ 101.
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3. Conclusion.

78 In PSE's 2011/2012 GRC, the Company presented evidence showing that it continues

to face the need for unusually high levels of capital investment. This may exacerbate

the impacts of regulatory lag beyond a level that is appropriate_ In response, Staff

ouflined an expedited. form of general rate relief using a simple and straight-forv~~ard

process to update the test period relationships between rate base and net operating .

income.113 Staff s proposal was that PSE could file an "expedited" rate case using an

updated test year immediately following the determination of a fully contested rate

case to update to the relationships between rate base, revenues and expenses, closing

the gap between the test year and the rate yeaz. The Company could not request a

change in the rate of retain, except to update debt costs for known changes. To

reduce controversy, no other changes could be made from the previous rate case,

other than restating adjustments.

~9 The Commission, in its Final Order, responded to Staff s pzoposal at some length:

Commission Discussion: We are not called upon to make any specific

determination in connection with Staffs proposal for "an expedited

form of general rate relief." We nevertheless find it worthy of .

comment.

As suggested by the preceding discussion, the Commission recognizes

the dynamic nature of the financial and economic tides that affect

utilities, including PSE, and its customers. The Commission strives to

maintain seasonable and,appropriate flexibility in its regulatory process

to address this ebb and flow. We appreciate Staff's willingness to bring

forward the outline of a proposed process mechanism to help address

the particular problems associated with PSE's current position in a

cycle of capital investment that places unusually high demands on

utilities from time to time as they face the need to maintain and zeplace

significant amounts of aging infrastructure:

Again, however, we have no specific proposal before us. If PSE

accepts Staff s invitation "~o meet with PSE to confirm mutual

'~ WUTL^ v. Puget Soww'Energy, Inc: Dockets LJE-111048 and UG-111049 (consolidated) Elgin,

Exh. No. KLE-1T 81.5-14. See id ¶ 496.
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expectations" for a filing along the lines Staff suggests, or the
Company on its own initiative makes such a.filing, we certainly will
give it fair consideration_ Alternatively, Staff and PSE may enter into a
broader discussion with other interested participants in the regulatory
process and bring forward for consideration specific proposals that may
satisfy a range of both common and diverse interests. In this
connection, the Commission would be particularlyvaterested in
proposals that might break the current pattern of almost continuous rate
cases. This pattern of one general rate,case filing following c}uickly
after the resolution of another is overtaxing the resources of all
participants and is wearying to the ratepayers who are confronted with
increase after increase. ~ This situation does not well serve the public
interest and we encourage the development of thoughtful solutions.l14

Although the Commission would have preferred to see an expedited filing sooner

after the conclusion ofthe 2011/2012. GR~, as Staff proposed, this did not occur. The

Commission's second preference.would have been "a broader discussion with other

interested participants" with the purpose of "bring[ing] forward for consideration

specific proposals that may satisfy a range of both common anal diverse interests."

This also did not occur. Yet, PSE and Staffwere ultimately able to reach consensus

on an approach included in the filing of an ERF on February 4, 2d 13, to which we

give our fair consideration here.

8o As discussed above, the ERF lazgely adheres to ratemaking mechanisms the

Commission identS.fied in its Final Order as possible responses to regulatory lag,

attrition and PSE's recent history of persistent inability to eam its authorized return.

In preparing the ERF, PSE used the Commission Basis Report and included only

restating adjustments.11s pSE's use of end of period rate base to establish ERF rates

is an appropriate measure considering the Company's specific circumstances and

recent financial results. PSE did not make changes to cost of capital, other than its

proposal late in the proceeding to update it for known changes in long-term debt

lla 2011/2012 PSE GRC Order ¶¶ SQS-507.
1's At Staff s request, PSE pro formed in the revenues resulting from the Final Order in the 2011
general rate case. Exhibit No. KJB-1T (ERA at 8:8-1.1
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costs 116 The Company used the same methodology for rate spread and rate design as

it did in its last general rate case. The ERF is a one-time due up for changes to

delivery expenses and revenues from the test year in PSE's last general rate case,

intended to minimize.re.gulatory lag.l i' We determine that the ERF should be

approved as-filed, subject to the requitement that debt costs be updated as

recommended by PSE's witness, Mr. Doyle_

D. Decoupling

1. Background

81 The Commission has a long history with decoupling.~ The Commission first approved

decoupling for PSE's predecessor electric company, Puget Sound Power &Light

Company, in 1491."g This program was referred to as Periodic Rate Adjustrnent

Mechanism or PRAM. The Commission monitored the program closely and, in 1993,

determined it was achieving its primary goal of removing disincentives to the

Company's acquisition of energy efficiency.119 However, in 1995, at the Company's

request, the Commission approved discontinuance of the PR.AM.
12o

Sz In 2005, the Commission conducted a rulemaking inquiry into the subject. After

taking stakeholder comments and conducting a workshop, the Coinanission

determined that "the wide variety of alternative approaches to decoupling make it

'16 Exhibit No. KJB-1T (ERF) at 4:10-13. See also Exhibit No. B-2 (PSE's Response to Bench
Request No. 2). ~ .

11 See E~chibit No. TES-1T at 4:5-Y3'.

118 WUlC.v. Puget Sound Power &Light Company, Docket UE-901183-T and In the Matter of
the Petition of Puget So~md Power &Light Company for mz Order Approving a.Periodic Rye
tldjustment Mechanism cmd Related Accoufatin& Docket UE-901184-P, Third Supp. Order (April
1, 1991_

19 petition of Puget Sound PoN~er &Light Company for an Order Regm~ding the Accounting
Treatment of Residential Ex:charcge Credits, Docket LTE-920433, WUTC v. Puget Sound Power &
Light Company, Docket iJE-920499 and WUTC v. Puget Soro~d Power &Light Company, Docket
UE-921262 (consolidated), Eleventh Sapp. Order at 10 (September 21, 1993).

120 See WUI~C v. Puget Sozaad Power &Light Co., Third S'upp. Order Approving Stipulations;
Rejecting Tar~Filing,• Authorizing Reftling, Docket UE-950618, at 6 (Sept. 21, 1995).
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more efficient to address these issues in the content of specific utility proposals

included an general rate case filings rather than through a generic rulemaking."
lzl

83 The following year, the Commission considered, and ultimately zejected as

inadequate in scope and detail, a decoupling framework advocated by PacifiCorp.l~

In 2007, the Commission approved a "pilot program" authorizing decoupling on the

natural gas side of Avista. Utilities' operations.123 This program, following fiill

evaluation by the Commission, remains in effect.
iza

84 The Commission also considered decoupling in Docket UG-060267 in winch PSE

proposed decoupling for its natural gas utility.
i25 There, after reiterating the purpose

of decoupling, the Commission said:

From a utility perspective, it is a means to ensure recovery of a

significant part, or even all of its fixed costs regazdless of reduced

consumption. ... _

~' Rulemaking to Review Natural Gas Decoupling, Docket UG-050369, Notice of Withdrawal of
Rulemaking (October 17, 2005). .

12 See WUTC v. PacifiCorp, Docket iJ~050684, Order 04, ¶¶ 108-110 (April 17, 200, setting
out the Commission's basis for rejecting PacifiCorp's decoupling proposal.

Lz3 In re Petition ofAvista Corp. for an Order Auxhori~zng Implement~on of a Ncfi~a'al Gas
Decoupling Mechanism mad to Record Accowiiing Entries Associated with the 1Lfechmzism,
Docket UG-060518, Order 04 (February 1, 2007).

124 WUTC v. Avista Corporation, d/b/a Avista Utilities, Dockets UE-090134 and UG-090135and .

In the Matter of the Petition ofAvista Corporaion, d1b/a Avista Utilities for mt Order
Authonzinglmp[ementatwn of a Nc~wal Gos DecouplingMechcmism and_tb Record:4ccozvzting
Entries Associated nth the Mechanism (consolidated), Docket UE-060518, Order 10 (December

22, 2009)-
l~s UTC y. Puget Sound Energy, Inc., Dockets UE-060266 & UG-060267, Order 08, ¶¶ 53-69
(January 5, 200'n. The Commission ultimately rejected PSE's natural gas decoupling proposal
but did approve athree-year pilot electric energy efficiency incentive program for the Company
(see ¶¶ 145-158). The following weep however, the Commission conditionally approved a

multi party settlement in another company's rate case that included athree-year nafural gas pilot

decou~ling project. See IITC v. Cascade Natural Gas Corp., Docket UG-060256, Order O5,

¶¶ 67-85 (January 12, 200; see also Order 06 in that same docket (August 16, 200'n which
approved the Consezvation Plan required in the conditional approval of the decoupling pilot and

Order 47 (October 1, 200' which accepted an addendum to the Conservation Plan.
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Conservation advocates and others recognize decoupling as a

potentially important tool to promote conservation. VJe

acl~owledge that improved energy savings. from cost-effective

conservation, which we strongly support, is a highly appealing iationale

.for decoupling on its face. VJe emphasize, however, .that decoupling is

merely one regulatory tool in a larger toolbox of devices we might use

to promote greater conservation.
126

85 Tn our 2010 Decoupling Policy Statement, the Commission expressed its support for

full decoupling and provided utilities and other parties with guidance on the elements

that a full decoupling proposal shouldznclude.127 Essential to the policy was ~.

recognition that the. mechanism should aid the company when revenue per customer

deczeases and aid the customer when revenue per customer increases. We stated that

`eve believe that a properly constructed full decoupling mechanism that is intended,

between general rate cases, to balance out both lost and found margin from any

source can be a tool that benefits both the company and its ratepayerS.i128 By

"decoupling" sales from revenues, a utility should no longer be encouraged~to sell

more eneigy, and conserve less, in order to eam more profit. Ending this so-called

"throughput incentive" is the essence of a full decoupling mechanism.
lz9

86 PSE initially did not file proposals consistent with this policy. Instead, PSE

advocated for aone-way mechanism, one designed to recover revenue losses due to

conservation, and requiring true,ups to rates to make the company whole for such

losses. In PSE's 2010 rate case, this mechanism vvas called a "conservation phase-in

adjushnen~."13o In its 2011/2012 rate case, it was tenured a "conservation vuigs

~,

"~ In fact, while rejecting PSE's gas decoupling proposal, the Commission auti~orized a three-

year pilot direct incentive program for PSE's electric utility, in which the company was rewazded

or penalized for its conservation performance.

u' See In re WU7L^ Irrvestigation into Energy,Conservation Incentives, Docket U-100522, Report

and Policy Statement on Regulatory Mechanisms, including Decoupling, To Encourage Utilities

To Meet or Exceed Their Conservation Targets at (Nov. 4, 2010) (Decoupling Policy Statement).

ue Decoupling Policy Statement ¶27.

u9 See Regula#ory Assistance Proj~t, Revenue Regulation and Decoupling.• A Guide to Theory

and Application..

'3o WUlC y. Puget Sowed Energy, Dockets UE-090704, UG-090705 ¶¶36-50 (Apri12, 2010).
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adjustment"13i These mechanisms did not account for revenue gains caused by

added loads. Accordingly, these were not true "full decoupling mechanisms" as

described.in the Decoupling Policy Statement The Commission rejected these

proposals because they only worked one way — in favor of the company when

revenues per customer decreased, but not in favor of the customer when revenues per

customer increased_

8~ In 20'11/2012 PSE rate case, there were two proposals for full decouping based on

the guidance in the Commissions Decoupling Policy Statement. NWEC proposed

electric decoupling, and the Commission Staff, in response to a bench request,

outlined a proposal as. well. PSE; however, opposed such full decoupling arguing, in

effect, that the throughput incentive was a good policy, as it served to encouIa.ge the

sale of electricity for other purposes, such as electric velucles.
13z

88 ~ The Commission rejected the NWEC proposal, being unwilling to impose such a

mechanism over the utilif~'s objections:

PSE's opposition to full decoupling militates strongly against our
accepting N~VEC's recommendation regardless of the merit we might
find on a close examination of its details. We determine that the

Commission should not require PSE to implement full decoupling on

this record.133

The [~oznmission noted, however, that it remained:

open to proposals for a full decoupling mechanism, even to one that
may vary somewhat from what is described in our Policy Statement.

As the Commission noted in the Policy Statement, the guidance
provided "does not imply that the Commission would not consider

other mechanisms in the context of a general rate case ..." Decoupli.ag
Policy Statement ¶34. In other words the Policy Statement set forth the
principles the Commission believed important to the design of such a

1' ~ WUTC v. Puget Sound Energy, Dockets UE-111048, UG-111049 ¶¶457-82 (May 7, 2012).

'~Z PSE 2Q12 General Rate Case g450, n. 605.
'33 2011/2012 PSE GRC Order q 456.
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mechanism and the issues it expected to be addressed in any decoupling
filing. It was not intended to. set forth immutable doctrine on this issue
or to negatively imply that we would be receptive to nothing else.l~

s9 Following the resolution of the 2011/2012 PSE general rate case, the Company and

the NWEC crafted a joint decoupling proposal NWEC describes as "build[ing] on and

improving] the Coalition's 2011 proposal."13s pSE and NWEC filed their petition

seeking approval of.fiill decoupling on October 25, 2012. There followed fwo

stakeholder workshops and further discussions, during which it became appazent that

the October 25 proposal did not in fact eliminate the throughput incentive.
136

Accordingly, PSE and NWEC filed on March 4, 2013, an Amended Decoupling

Petilaon and testimony in support of a modified decoupling proposal. So, at long last,

PSE has endorsed a full decoupling mechanism. It is this proposal that we consider

here.

90 The proposed decoupling mechanisms are essentially deferred accounting

mechanisms. The Company defers the difference between ifs Allowed Delivery

Revenue and the Actual Delivery Revenue received through its tariff rates to cover .

delivery costs. The resulting accumulated deferred balances are trued-up annually

through a surcharge or credit to customers' bills, subject to certain limitations.
13~

9I Allowed. Delivery Revenue is the level of revenue approved by the Commission to

cover the costs associated wifh the Company's electric and natural gas delivery

system that are not otherwise recovered through its faced charges (e.g., b is charges).

Allowed Delivery Revenue is calculated by multiplying Monthly Allow Delivery

Revenue per Customer by the nwmber of customers served in the month: ese

calculations are performed separately for two groups of customers, Residential and

Non-Residential, and separately for electric and natural gas service.
13s

~3. ra. ~ 6i~.
'3s NVJEC Brief ¶ 1.
lib TR. 145:20-24:

137 Exhibit No. JAP-1T~ (Decoupling) at 8:7-12.

'~$ Id at 9:4-8. Residenfial electric customers receive service under Tariff Schedules 7 and 7A.
The non-residential electric customers are served under Schedules 24, 25, 26, 29, 31, 35, 40, 43,
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9z Actual Delivery Revenue is the level of revenue actually received through PSE's

volumetric charges to cover the costs associated with its electric and natural gas

delivery system, including basic and minimum charge revenue.
139 For each electric

and natural gas rate group, the decoupling deferral amounts in each month are

determined by subtracting the Allowed Delivery Revenue for each group from the

Actual Delivery Revenue recovered from the-same group in the same month. The

difference, either positive or negative, is recorded in a deferred debit or deferred.

credit account Because the calculation of the deferred balances relies on historical

revenue that is recovered over a subsequent period, PSE and NWEC propose the

accrual of interest on the cumulative deferred balances, positive or negative, at the

Federal Energy Regulatory. Commission raze of interesrt.
14°

93 The cumulaxive deferred decoupling balances accrued by each rate group through the

end of each calendaz year will be amortized over a 12-month period through a

decoupling tariff~acker rate schedule effective May 1 in the following year. The

tracker rate adjustment (up or down) wi}1 be calculated separately for each rate soup

to clear that group's deferred balances. Subject to a 3 percent annual "soft cap" on

rate increases, the rate adjustrnent for each electric and natural gas group will be

calculated as a single cents per kilowatt-hour or cents per therm charge,

respectively.141 A.ny difference between the amount projected to be cleared and the

46 and 49, and related schedules where customers are eligible to participate in the Bonneville

Power A~mTn;ctrat;on's Residential Exchange Program. Lighting customers, served on

Schedules 51 through 59, and Retail Wheeling customers are excluded from the decoupling

proposal.

Residential natural gas customers receive service under Tariff Schedules 23 and 53. The non-

residential customers are served under Schedules 31, 41, 85, 85T, 86, 87 and 87T. Gas water

healer rental, gas lighting and special contact customers are excluded from the decoupling

proposal.

139 Exhibit No. JAP-1T (DecouplingJ at 28:11-14; Exhibit No. JAP-8T at 7:1-2.

_'4D Id at 29:8-16; Exhibit No. JAP-8T at 7:12-14. The current interest rate is 325 percent

Federal Energy Regulatory Commissioq Interest Rates (available at

http://www.ferc.~ov/le~al/acct-matts/uiterest rates.aspZ The FERC interest rate is also used for

PSE's PGA and PCA mechanisms.

~a' Id at 29:19-30:5.
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amount actuaIly cleared through the application of the tazifftracker will be added to

the amount to be cleazed in the subsequent rate period. 
142

2. Lssues

9~ Staff supports the PSE/NWEC Amended Decoupling Petition. Kroger, l~iucor Steel,

and ICNU oppose it. To the extent the Commission approves decoupling for PSE, .

' these parties all have recommendations for conditions. N,WIGU initially opposed the

application of decoupling to non-residential natural gas rate schedules for essentially

the same reasons Kroger and Nucor Steel aze opposed_ NWIGU later joined the

Multiparty Settlement, discussed eazlier, which the Commission rejects. The Energy

Project takes no position on the merits of decoupling but discusses the impact of the

proposal, along with the ~RF and rate plan, on low income customers and azgues for

additional funding for PSE's low income assistance programs. Public Counsel does

not oppose full decoupling so long as an appropriate adjustment is made to cost of

capital. This support, however, is couched in the context of Public Counsel's

alternative rate plan that eliminates the fixed annual increases in delivery costs that

affect the level of allowed- revenue per customer under the PSE/NWEC rate plan

proposal. Wfvle to t1~is e~ctent Public Counsel's rapport for decoupling is somewhat

equivocal, Public Counsel opines in briefing this matter that:

Full decoupling is a more balanced approachthat provides more

fainness to customers than the earliez proposal in this docked With a

cost of capital acijustnient, it is generally consistent with the

Commission's Policy Statement on decoupling.~
a3

9s A number of the arguments raised by those opposed to the decoupling mechanisms

that PSG and NWEC propose are couched in terms of the failure of one aspect or

anothez of the proposals to meet the "requirements" set out in the Commission's 2010

Decoupling Policy Statement While we address these arguments individually below, .

it i.s appropriate to emphasize•that interpretive and policy statements aze advisory

'4z Id. at 30:6-10. This is very similar to the process already being successfully used in the .

Company's Purchased. Gas~Adjustiment ("PGA") mechanism and Schedule 120 conservation rate

filings.

X43 Public Counsel Brief ¶ S 1.



DOCKETS i1E-121697 and IIG1Z1705 (consolidaie~ PAGE 43
ORDER 07
DOCKETS U~130137 and UG130138 (consofidate~
ORDER 07

only.l~ They are "advisory statements" and "have no legal or regulatory effect:i
14s

Such statements generally set forth fhe Commission's preferences or clear guidelines

in certain policy-related matters after extensive deliberation in a ~uorkshop setting.

We recoa j7P that the proposed decoupling mechanisms vary in certain respects from.

the Decoupling Policy Statement but this is not a sufficient legal basis for rejecting

the mechanisms. Moreover, as the Commission stated in its Final Order in PSE's

2011/2012 GRC, the Decoupling Policy Statement did not set forth "immutable

doctrine" on the issue of decoupling.l~

a. Should Decoupling Only Be Proposed in th.e Context of a General
Rate Case? . .

96 ICNiI argues that "PSE's decision to request a decoupling mechanism outside of a .

GRC is contrary to the Policy Statement, which anticipates consideration of proposals

from an electric utilify only in the context of a general rate case_"147 Although not

entirely clear, ICNU's argument appears to be that decoupling cannot be considered

outside of a general rate case because such a mechanism cannot be fairly evaluated

unless all factors affecting the Company's revenue requirements and rates aze open to

review.

g7 The Commission'srationale for preferring consideration of decoupling in the context

of a general rate case was to facilitate consideration of the impact pn return on equity

of any reduced risk to the company as a result of the decou~ling mechanism under

consideration.l~ Here, the parties had available to them the detailed discussion of

cost of capital in the recent PSE 2011/201 GRC, and they presented evidence and _

argument on the impact on that return in connection with this decoupling proposal

The Amended Decoupling Petition filed on March 4, 2013, presents essentially the

same decoupling proposal sponsored by NWEC in PSE's 2011/2012 GRC, and the

14' RCW 34.05.230(1) ("Current interpretive and policy statements are advisory only.").

ias ~~~ w on Assn v. Wash State Public Disclosw~e Comm 'n, 150 Wn2d 612, 6I9 (2003);

see also Pac. Gas & Elec. Co. v. Fed Polver Comm'r~ 506 F.2d 33, 38-39 (D.C. Circ. 1974).

14G 2011/2012 PSE GRC Order ¶456 footnote 617.

'a' ICNU Brief ¶ 110.

148 Decoupling Policy Statement ¶18, n. 33.
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issue of.impact on return on equity was discussed there as well. We deal with the

impact on ROE below, in section II.D.2b.

Commission Determination

98 VJe determine that PSE and NVJEC filing their petition outside the contex~ of a

general rate case is not a reason to reject it. The record is sufficient and the matter

can be given full and fair consideration in the context presented.

b. Cost of Capifal

99 Several parties recommend That the Commission should reduce PSE.'s authorized

return on equity, oz reduce the relative proportion of equity inPSE's capital structure,.

if decoupling is approved. Nucor Steel and Kzoger argue that the return on equity

applicable to electric and gas delivery rate base should be reduced by 25 basis points

in the ERF to reflect the reduction in PSE's risk due to decoupling,
la9 ICNU also

recommends a reduction of 25 basis points to account for decoupling on top of Mr.

Gomlan's proposal to reduce equity reium by 50 basis points to recognize the

downward trend in capital costs in financial markets generally. Public Counsel

ara es fora 50 basis point reduction to PSE's return on equity to account for

decoupling. This would be in addition to Mr. Hill's proposed 30 basis point reduction

to account for cuaent capital mazket costs that are generally Iower than when the

Commission approved PSE's current return on equity of 9.8 percent in May 2012.

10o These azguments are grounded in the concept that implementing decoupling shifts

risk from the Company to its ratepayers while reducing volatility in the Company's

revenue recovery. The Commission has recognized this idea previously, both in the

Decoupling Policy Statement and in recent cases. In PSE's 2011/2012 GRC, for .

example, the Commission cited this theory as set out in its Decoupling Policy

Statement:

149 Kroger Brief at Z0; Nucor Steel Brief at 9.
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By reducing the risk of volatility of revenue based on customer usage,
both up and down, such a mechanism can serve to reduce risk to the
company, and therefore to investors, which in fum should benefit
customers by reducing a company's debt and equify costs_ This .
reduction in costs would flow through to ratepayers in the form of rates
that would be lower than they otherwise would be, as the rates would
be set to reflect the assumption of more risk by ratepayers.lso

Staff acknowledges this point, and adds that the Policy Statement includes guidance

that a frill decoupling mechanism should "evaluat[e] the impact of the proposal'on

risk to investors and its effect on the utility's ROE."
lsl It is Staff's position in this

case, however, that this includes no specifics regarding the timing of such an

adjustmentls~ Staff states that if "strongly believes" adjustments to return on equity

or capital structure should be made only in a general rate case, where the Commission

can look at all the offsetting factors.

101 Staff also recommends that the Commission wait until it has actual, empirical

evidence based on PSE's experience with the decoupling mechanisms in operation for

a period of time until it files its next general rate. This, Staff says; will allow the

Commission to make a reasoned decision, rather than to simply reduce the rate of

return in ttus proceeding based on an inadequate record. Staff quotes Mr. Schooley's

testimony on this point at length=

The claim that decoupling reduces risk for regulated utilities has
theoretical appeal, but is at best hypoi$etical and unsupported by
empirical evidence. Here we have the opportunity to test that
Hypothesis. 'This full decoupling pzogram will compare the financial
revenues determined by multiplying the number of customers by the .
delivery revenues per customer versus the cash collected through
volumetric rates intended to generate the same level of dollars. The
magnitude of the refunds and surcharges will be direct evidence of the
volatility dampened by the decoupling program. Given that this
program addresses only delivery costs it cannot be extrapolated to the

Aso PSE 2011 GRC Final Order, ¶446.
ls' Staff Brief ¶ 37 (citing Decoupling Policy Statement ¶¶ 27 and 28).

'n Id ¶ 38.
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full impact on the ufiility's rate of return However, it will be a good
measure of decoupling's impact on the one=half to one-thud of the
revenues represented by the delivery of gas or electricity. It is
important to understand these impacts on real world operations before
establislvng an ̀.`adjustment" to rates of return.ls3

NWEC agrees with Mr. Schooley that there is a lack of evidence in the current record

supporting a reduction in PSE's return on equity.. Illustrating this point, NWEC

quotes the foIIowing colloquy from our hearing record:

CONARSSIONER JONES. Okay. Last question and then I'm done,
Decoupling ROE impact issue. You have a recommendation at a
minimum of 25 basis points. Mr. Gorman, you have the same
recommendation in the last case; correct?

THE WITNESS [ICTN Witness Mr. Gorman]: ~''es.

COMIVIISSIONER JONES: 25 basis points. But what —what
evidence backs that.up? I guess that's what I'm going to drive at. Is
that just your gut feeling of doing this for 20 years, and looking at the
evidence, both from this case and in other jurisdictions, of full elechic
decoupling, that that's —because, as you say, you didn't have time to
do a full-blown study on this; right?

THE WITNESS [Mr. Gorman]: That's zight.lsa

Mr. Gorman continued, explaining that the basis for his 25 basis point adjustment is

the spread between the yields on single-A and B-doubles-A utility bonds.155 Nucor

Steel and Kroger's recommendation fora 25 basis point reduction, on the other hand,

is based on the fact that this is "consistent with other state commission" that have

ordered ROE reductions in a range of 10 to 50 basis points.~56 Mr. Hill bases lus. 50

's3 Id ¶ 39 (quofing Exhibit No. TES-4T at 5.6-18).

1~ TR. 2063-15.

us TR. 207:10-24. .
us Eger Brief at 10; Nucor Steel Brief at 9.
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basis point reduction proposal on an analysis he performed. in a PSE general rate case

in 2006, but did not bring forwazd into the record of this proceeding.
ls~

1 oz NWEC contends that neither Mr. Gorman nor any other witness has provided any

evidence or analysis supporting a specific ROE reduction as a result of decoupling.

Rather; ICNU and Public Counsel's azguments zely on a small handful of

Commission decisions That reduce a company's ROE in conjunction with the adoption

of a decoupling mechanism., and on the theoretical prospect that the market may

detemline that a decoupled utility beazs less risk.lsg NDVEC's witness, Mr. Cavanagh,

accuses ICNU's and Public Counsel's witnesses of "cherry picking" from the national

record to identify "a handful of cases at the extreme of the range canvassed. in full" in

a national study he includes as an exhibit to his testimony. 
is9 He testifies that

A recent, nationwide study finding that the vast majority of

Commission decisions approving decoupling mechanisms=-60 out of

76—include no prospective adjustment to a company's ROE, and 9

include only a 10 basis point reduction (with 4 of those 9 resulting from

settlement agreements).
16°

Mr. Cav3II3gh, who is a nationally recognized expert on the subject of decoupling,

testifies further that there is simply no empirical evidence in any jurisdiction on the

rate impacts of decoupling mechanisms and its specific correlation to the utility's cost

of capital'61

Commission Determination

103 It seems apparent that decoupling the recovery of fixed costs from throughput in the

manner PSE and NWEC propose in their Amended Decoupling Petition reduces .

PSE's risk of fully and timely recovering its fixed costs. In addition, it reduces

157 See Exhibit No. SGH-1T at 11:12-18.
isa ~~C Brief ¶ 16.

159 See Exhibit No. RCC-4T at 6; see also Exhibit No. RCC-5.

'60 NWEC Brief ¶14 (citing Exhibit No. RCC-4T of 6:7-13; Exhibit No. RCGS at 14).

16' See TR. 17324 to 174:15; see also Extaibit No. RCC-2T at 22:2-17.
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volatility and smoothes the Company's cash flow. The benefits that flow from these

factors may improve PSE's bond ratings, thereby reducing its overall cost of capital

consistent with the analyses by Mr. Gonuan and Mr. Hill that are grounded in

differences in bond yields that are tied to ratings. However, there is no empirical

. evidence in the zecord demonshating this effect even though many state commissions

have approved natural gas decoupling and, to a lesser extent, electric decoupling_ .

104 Interns of the arguments that implementing decoupling reduces the Company's cost

of equity thew again is no empirical evidence to show this is so. _Indeed, the record

does not even fully support the proposition that equity markets zecoa j7P and respond

to the forms of risk reduction that accompany the implementation of decoupling

mechanisms. While this cannot be said to disprove the theory tha# decoupling reduces

risk and, therefore, cost of capital, the more important point from the Commission's

perspective is that absent evidence actually demonstrating the theory's effect in

practice on either the debt or .equity markets there is no evidentiazy basis upon which

the Commission can order a reduction in the Company's cost of capital.

1 os Even if PSE's bond ratings improve in response to our approval of decoupling and

reduce the Company's cost of debt, this effect will occur only prospectively.

Experience going forward with decoupling in place for PSE as various of its debt

instruments mature over the next several yeazs will provide valuable information to

the Commission. This information may support a reduced cost of capital, or

adjustments to PSE's capital structure, at the time of the Company's next general rate

case. ~ ~ ~ .

106 Similarly, at the time of PSE's next general rate case, parties may bring forth

evidence showing that equity markets do, in fact, respond to the implementation of

decoupling in the case of publicly traded companies. If such compaiues e

sufficiently similar to PSE to be included in a proxy group when dete g cost of

equity using traditional approaches, then the Commission Haight have a sustainable

basis for adjusting PSE's cost of equity. In tenors of the record in this proceeding,

however, the only wittness who performed cost of equity analyses using these

approaches recommends a reduced return on equity for PSE not because of the
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arguable effects of decoupling on his results, but because of changes in capital

markets generally since the time of PSE's 2011/2012 GRC.

107 The Commission determines that the record in this proceeding does not support an

adjustment to PSE's equity return_ This does not ~.ecessarily lay the matter to rest.

The Commission may yet,- on an adequate record in a future proceeding, find that

such an adjustinent is warranted to compensate for the shift of risks from PSE to its

ratepayers that unquestionably is a result of implementing decoupling.
16z

c. Must the Decoupli~zg Proposal Be Based upon Conservatio►z Target
Achievement?

los PSE commits to~accelerate its acquisition of energy efficiency resources as part of the

Amended Decoupling Petition.163 The Company will accelerate its acquisition of

cost-effective electric efficiency resources to achieve 105 percent of the targets set by

the Commission. Considering current conditions in natural gas markets, a similar

commitment is not feasible_ Gas prices, at this time, aze simply too low to leave

much room for implementing additional cost-effective conservation efforts. PSE

does, however, agree to participate in the Northwest Energy Efficiency Alliance study

on gas conservation. By including a commitment to increase electric energy

16z Commissioner Jones disagrees with the Commission's prevailing view on this issue and would

reduce PSE's authorized ROE. Separate Statement X10. While Chairman Danner and

Commissioner Goltz do not disagree with certain of the conceptual underpinning of his proposal,

they aze not willing to ex~apolate a percentage reducfion fi om the evidence presented. They note

that the wide range of proposals for a risk zeduction adjustment by three witriesses (i. e., 25 basis

points to 50 basis points) is not supported by empirical evidence or, indeed, any evidence that

meets the substantial competent evidence standard. Moreover, these proposals were counter to

testimony by other witnesses arguing that no reduction in authorized ROE is warranted.

Commissioner Jones recommends a 30 basis point reduction, but be offers no explanation for

selecting this level between what Mr. Ill and Mr. Gorman propose in terms of risl~ adjus~ent to

ROE (i.e., 50 basis points and 25 basis points, respectively), or the reasons for rejecting ttie

testimony arguing against an ROE reduction. His colleagues respond thaf there always is some

element of subj ectivity in determining'an appropriate ROE, but the opinion testimony on which

Commissioner Jones relies is too subjective for use as~a rationale for an ROE reduction. In their

opinion, it is more appropriate to consider the impact on ROE of this decoupling mechanism in

the context of a fully developed record, with more objective facts and dates in PSE's next general

rate case.

163 See Amended. Petition for D~oupling at.17.
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efficiency, and to study ways to improve gas energy efficiency, the jointproposal

ensures that not only will the decoupling mechanism remove barriers to increased

acquisition of energy efficiency, it will in fact lead to concrete increases in efficiency

as well.'

109 ICNU arb es that PSE's commitments fall short of what the Decoupling Policy

S#atement "requires."16s ICNLT focuses on the Policy Statement's suggestion that

"[r)evenue recovery by~the company under the mechanism will be conditioned upon a

utility's level of achievement with respect to its conservafion target.i1~ I(~'NU quotes

additionally from fhe Commission's decoupling discussion in its Final Order in PSE's

201 x/2012 GRC. There the Commission said that "[i]implementation of decoupling

to remove any financial disincentive to conservation in a fair and balanced manner

was the motivaiion behind our Policy Statement "16~ ICN[J, considering these

remarks by the Commission, asserts that because "PSE's Decoupling proposal does

not condition recovery upon conservation achievement should be sufficient basis,

standing alone, to justify its rejection."
16s

11 o ICNLJ continues at some length in its brief on this subj ect.
169 Its arguments, however,

focus on broader issues related to PSE's statutory obligation to achieve all cost

effective conservation and alleged deficiencies in the rate plan, rather than the

decoupling mechanism_ In other words, these arguments are beside the point here.

Commission Determination.

111 As stated earlier, the Commission's Decoupl,ing Policy Statement does not impose

requirements. This pzovides a sufficient basis, standing alone, to justify our rejecfion

of ICN[J's ar;uments.

"'~ NVJEC Brief ¶ 26.
16s See ICNU Brief ¶ 112.

'~ Id. (citing Decoupling Policy Statement ¶ 28).

167 2011/2012 PSE GRC Order ¶ 455.

'6s ICNU Brief ¶ 112.

'69 See Id ¶¶ 113-116.
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11z In any event, PSE~ and NWEC do, in fact, respond to the Commission's guidance on

the question of conservation target achievement with the commitments outlined

above. That ICNU finds these commitments unsatisfactory is noreason to reject the

Amended Decoupling Petition. Insofar as the Commission's statement i~ its

2011/2012 PSE GRC Order concerning its underlying purpose of the Decoupling

Policy Statement, there is no doubt that decoupling on a revenue per customer basis

removes entirely the so-called throughput incentive. With these decoupling

mechanisms in place, PSE will be truly indifferent to volumetric sales on wtuch its

recovery of fixed costs will no longer depend. Rather, with the disincentive to

conservation removed, PSE and NWEC anticipate greater efforts by the Company to

increase energy efficiency in its operations.

d Found Ma bin

113 Referring to the Commission's Decaupling Policy Statement observation that a full .

decoupling mechanism should balance out both lost and found margin from any

source, Nucor Steel and Kroger complain that the proposed decoupling mechanisms

do not fully recog~oize found margin as an offset to the lost margin that is charged to

customers.170 They argue that the decoupling mechanisms recognize found mazgin

only to the extent~that it may affect allowed revenue per customer and do not

recoa j7Q found margin associated with b owth in the nwnber of customers.

According to these parties, the full benefit of incremental fixed.cost recovery

associated with new customers accrues solely to PSE_ They recommend that the

mechanisms should be modified to incorporate any found margin associated with

growth in customer count as a credit against the decoupling balancing account.

114 ICNU makes a similaz point in the context of its argument that per-customer

decoupling should not be authorized. ICNU says that new customers entering an

actual rate class will never be accounted for as found mazgin because the revenue

requirement would grow with each new customer contributing to under performance

by the class.

1'o Nucor Steel Brief at 7-8; Kroger Brief at 14-15.
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1~s PSE says that ICNiJ, Nucor Steel, and Kroger are not correct in asserting that growth

in customers constitutes found margin because they fail to aclrnowledge that PSE

incurs substantial costs to serve new customers and that the additional revenue from

new customers has repeatedly fallen short of overcoming the Commission-determined

revenue deficiencies for PSE over the past decade. ~~l I~✓Ioreover, PSE argues, "the
Joint Decoupling Proposal' offers ample protections to ensure that PSE does not

unjustly benefit~due to ievenues from new customers.i172 Although PSE does not say

so in its brief, we take this as a reference to the earnings cap, discussed elsewhere in

-this Order. '

Commission Determination.

ll6 Our record on the question of found maz~n is spare and based on speculation

concerning what the future may hold. We recognize that there is some potential for

PSE to capture found mazgin from new customers that will more than offset the cost

of serving those .customers. However, it seems equally plausible that PSE's cost per

customer will continue to increase and outsUrip increased revenue from new

customers. Mr. Higgins's analyses supporting the first result depend on assumptions

regarding customer growth and unvarying usage per customer that are unsupported by

any actual data.. Mr. Piliaris's analyses and conclusions supportinb the second result

are based on historic trends that may or may not continue into the future. Given the

uncertain future, the Commission will wish to monitor carefully the actual results of

customer growth in terms of earnings over the next several years and rely on the

protection of the earnings test, as modified by this Order, that will keep y excess

earnings that may be attributable in part to customer growth from becomu~ig a

windfall for PSE. For the present; we determine that the potential that there, will be

found margin due to customer growth is too ~certaan to establish a basis for rejecting

or conditioning the decoupling mechanisms.

"` PSE Brief ¶ 43 (citing Exhibit No. JAP-24T at 5:11-16).
i~a Id
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e. Non.-Residential Customer Class

1 z 7 Kroger and Nucor Steel point out that PSE and NWEC recognize in their Amended

Decoupling Petition that it is not appropriate to include every tariff schedule in the

non-residential customer class. On the electric side, for example, lighting and retail

wheeling customers are excluded-from the decoupling meclianism. On the gas side,

PSE and NWEC propose to exclude gas lighting, gas water heater rentals, and special.

contracts. Nucor Steel azgues gas transportation customers, like elechic wheeling

customers, should also be excluded.

118 The exclusion of electric wheeling customers, however, is based on the fact thax

Schedule 449 Direct Access customers pay for the majority of their contribution to

PSE's costs through PSE's" Open Access Transmission Tariff (OATT).173 l~lany

retail wheeling customers take service only at transmission voltage, meaning the

Company incurs virtually no distribution costs to serve them.

119 There is not a parallel situation on the natural gas side of PSE's operations. Mr.

Piliaris testifies for PSE that the Company has the same throughput incentive with gas

transportation customers as if does with its gas sales customers.174 This is because the

rates charged to transportation customers for gas delivery mirrors the rates charged to

similaz sales customers and recovers fined delivery costs through variable charges.

Therefore, PSE has the same motivation for increase energy consu~iption by

transportation customers as it does for sales customers.

12o In addition, non-residential gas customers have a significant amount of flexibility to

move between sales and transportation rate schedules. Excluding gas transportation

customers from decoupling would introduce the potential foz customers to migrate

between sale and transportation schedules simply to avoid decoupling surchazges or

1~ E~ibit No. MCD-1T at 42:18-20.

"' Exhibit No. JAP-24T at.14:19-15:5.
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to benefit from decoupling rate rebates. Other customers in the affected schedules

would be negatively impacted.~~s

1z1 Kroger.and Nucor Steel would additionally exclude lazge commercial and industrial

sales customers from decoupling. They argue that maintaini ~ a "fixed-cost recovery

per customer" Target is not an appropriate rate design objective for customez classes .~

that have heterogeneous populations with a wide range of usage.levels. Kroger and

Nucor Steel prefer changes to rate design, rather than decoupling, as the better

approach to protect PSE's ability to recover its fixed costs from large non-residential

customers. Kroger argues that if as much of the Company's -fixed costs as pracficable

aze recovered from customer and demand charges for demand-billed customers, this

addresses the problem of under recovery because revenue from demand charges. is not

as sensitive to changes in average customer usage as revenue from kilowatt-hour

charges. Kroger, however, does not take. this suggestion beyond stating'the principle.

There is no detailed proposal supported by appropriate evidence upon which the

Commission could order changes to PSE's tariffs as a substitute for decoupling.

12z ~ The second reason Kroger advocates exclusion of lazger non-residential electric

customers (i.e., those with greater than 350 kW demand) from PSE's ~ecoupling

mechanism is Kroger's claim that the methodology PSE proposes for calculating the

amount of the rider for non-residential customers overstates PSE's actual revenue loss

on a per customer basis. The metric that PSE proposes to use to measure "actual"

revenues-per-customer for non residential customers is imputed based solely on

changes in kilowatt=hour sales, even though a substantial portion of the revenues

collected for_ delivery service from demand-billed customers is in the form of demand

chazges. To the extent that revenue sensitivity of PSE's demand revenues is less than

that of kilowatt-hour revenues, this imputation will overstate thechanges in zevenue-

per-customer attributable to changes inuse-per-customer for demand-billed

customers. Kroger says the likelihood of this overstatement is increased because

PSE's tariff contains demand ratchets for some Tariff schedules, which further

dampens the volatility of revenues collected from the demand charge.

"5 Id at 16:12-19.
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123 Kroger discusses that demand and energy chazg~s track completely different types of

costs. Energy chazges bill a customer for its total kVJh usage in a month and demand

charges bill a customer for its peak kW usage an a month or, in the case of PSE's

demand ratchet rates, peak usage over a 12-month period. Kroger says there is no

reason to assume, as PSE does, that a reduction in kWh sales will be proportionate to

a reduction in kW billed. Demand revenue is more stable than energy revenue

because it is generally easier and more common for a customer to reduce the total

kWh it uses in a month than it is for a customer to reduce its peak demand, especially

when a demand ratchet provision is in place.

~z4 PSE does not agree that demand charge revenue is fixed. Mr. Piliaris testifies that

even if PSE were to agree in concept that a portion of demand charge revenue is

fixed, Kroger presents no analysis to determine what portion of demand should be

considered fixed. Even if that portion could be determined, there is no analysis

showing how Kroger's proposal would be implemented witivn the decoupling

mechanism, or what would be. the effect NIr. Piliaris says that, given the speculative

and preliminary nature of Kroger's proposal, it should be rejected "at this time.i
1'6

125 In a similar vein to Kroger, Nucor Steel argues the gas decoupling mechanism should

be modified to remove all contract fixm revenues. PSE's non-residential gas rate

schedules provide an option for contract firm demand, for which customers pay a

demand charge. Customers subscribing to this option must contract on an annual

basis. Rather than meat contract firm demand revenues as fixed revenues, PSE

includes these revenues in determining the "volumetric delivery revenue," and will

impute a reduction in these revenues whenever average throughput per customer

declines —irrespective of the fact that customers have contracted, and.pay, for a fixed

amount of firm service. Nucor Steel argues that this treatment overstates the imputed

revenue impact of a change in average throughput per customer.

126 NWIGU oziginally supported•Nucor Steel's positions on these issues via its own

witriesses' testimony:- However, just before the evidentiary hearing, NWIGU elected

to join in the Ivlultiparry Settlement in exchange for concessions from PSE and

16 Id. ai 19:4.
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NWEC that would have, if approved, excluded industrial customers on Schedules 85,
85T, 87 and 87T from decoupling. As a consequence of our determination in a
separate order entered today that the Multiparty Settlement should be rejected as a
matter of law PSE and NWEC are under no obligation to follow through on this
commitment

Commission Determination

12 ~ There undoubtedly is significant heterogeneity. in the non-residential customer class..
Members of this customer class have different in some instances vastly different—
levels of demand. Some non-residential customers have the capability to react nimbly
to changed economic conditions, ratcheting their demand for power or gas up or down
as general market conditions improve or deteriorate. Others have less flexibility.
Some customers aze more weather sensitive than others. Many non-residential
customers undertake their own consezvation efforts and are not. even eligible to
participate in Company conservation progr~uns and initiatives. These factors raise
questions about the suitability of decoupling that relies exclusively on average
revenue pet customer_

Iz8 Against these factors we consider what altemafives the record supports. Including
these customers in the decoupling mechanisms should better enable PSE to recover its
fixed costs; but we have one example in the record of a utility for whom this theory
did not prove otit in practice.l" Generally, the Commission is receptive to changes in
rate design that might better enable PSE to recover its 5xed costs from non-residential
customers by including in demand and customer rates more of the fixed costs of

.providing them service. These sorts of changes, however, should be supported by a
detailed cost of service study and such other evidence as may be needed to protect
both the company and its customers. VJe have no such evidence in the current record.

129 The Commission determines that we should not at this time exclude from the
decoupling mechanisms non-residential customers other than electric lighting and
retail wheeling customers, and gas lighting, gas watez heater rentals and special
contracts. However, we sixongly encourage customers such as Kroger and Nuco=

"~ See Exhibit KCH-1T a# 25:7-2b25.
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Steel, and trade organizations such as ICNU and NWIGU, to engage in me inQ-fi~l

dialogue- with PSE, Staff and others who take an interest, and with. the.Commission,

to monitor cazefully how decoupling is vi~orking out in practice. It may be that there

are alternatives for some, or a11, non-residential customers that are~better suited to

meeting decoupling's goals than are the current decoupling mechanisms. The

Commission remains open to hearing fully supported alternative proposals for fixed

cost recovery from the non-residential glass of customers, or subsets of the class.

4. Conclusion

13 o The Commission's issuance of its Decoupling Policy Statement in November 2010

was a milestone in what NWEC's witness, Mr. Cavanagh, described during our

evidentiary hearing in PSE's 2011/2012 GRC as "a 30-yeaz conversation with this

Commission" on the subject.18 The utilities we regulate, including PSE, have

participated in this robust conversation. The utilities have consistently argued that

without some.measure to recover lost margin due to conservation, they face a

financial "disincentive" to conservation, which they nevertheless are required by

statute to implement to.the extent it is cost-effective to do so. The Commission, in the

Decoupling Policy Statement, affirmatively invited the utilities it regulates to file

decoupling proposals as part of a general rate case.179 In light of this, the Commission

was surprised that PSE did not include a full decoupling proposal in its 2011/2012

GRC filing.

131 In a Bench Request in that proceeding, the Commission invited the parties to address

decoupling:

In the interest of having a more complete record concerning the issues

raised by [the Company's] proposal, the Commission requests that .

Staff examine full decoupling, as discussed in the Decoupling Policy

Statement, as an option for [the Company].. In response to this Bench

Request, S#aff should provide the Commission with a discussion of the

critical elements that a full decoupling proposal should contain,

18 2012 PSE GRC Order ~ 438 (citing TR 428:11-12).

179 Decoupling Policy Statement ¶28 (internal cites omitted).
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consistent with the Decoupling Policy. Statement, including
consideration of lost sales revenues~that aze potentially offset by
avoided costs and other benefits. It should also indicate whether, based
on the information it supplies the Commission, it believes that the
Commission could make a final decision on a decoupling proposat by
the end of this rate proceeding or whether more process may be
necessary or desirable..

Although the Commission directed these bench requests to Staff, it invited PSE and
all other parties to respond, if they wished.

132 NVJEC, in response filed testimony supporting implementation of a fiill decoupling

mechanism for PSE. Ultimately, in the face of strong opposition from PSE, the .

Commission determined that it should not impose the mechanism NWEC proposed

133 In this proceeding, when questioned by the Bench concerning the difference between

the decoupling mechanism in this case and the decoupling mechanism that NWEC

proposed in the last general rate case, Mr. Cavanagh testifies:

I would describe them as structurally very similar. The important
differences are that the revised proposal is more comprehensive. It
encompasses both electricity and natival gas. It encompasses more
customer classes, which we took to be responsive to the Commission's
b .idance. It includes low-income bill support and weatherization
assistance, and. which Mr.. Eberdt can speak to, but which for the
coalition is an important additional element and a strengthening. And
finally, it includes ~a commitment by the Company to enhanced energy
efficiency performance, both in terms of the electric target actually
being raised, and on the natural gas side, participation in a market
transformation initiative from the Northwest Energy Efficiency
Alliance. I think those axe the most important differences.' 80

134 The Commission found in its 2012 PSE GRC Order that "NWEC's proposal responds

to and incorporates many elements discussed in the Commission's Decoupling Policy

Statementi181 The Commission also said the NWEC proposal largely follows the

iso •I•R 146:7-25.

'a' 2012 PSE GRC Order ¶ 450.
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guidance of the Decouplirig Policy Statement In rej ecting the NWEC proposal in

2012, the Commission noted that it:

zemains open to proposals for a full decoupling mechanism, even to
one that may vary somewhat from what is desczibed in our Policy
Staxement. As the Commission noted in the Policy Statement, the
guidance provided "does not imply that the Commission would not
consider other mechanisms in the context of a general rate case . _ .".In
other words the Policy Statement set forth the principles the
Commission believed important to the design of such a mechanism and
the issues it expected to be addressed. in any decoupling filing. It was
not intended to set forth immutable doctrine on this issue or to
negatively imply that we would be receptive.to nothing else.lBZ

135 The Amended Decoupling Petition presents a decoupling mechanism that follows the

Commission's guidance in the Decoupling Policy Statement insignificant regards.

As Mr. Cavanagh testifies, the joint proposal by NWEC and PSE:

is entirely consistent with, and in some ways an improvement upon, the
revenue decoupling mechanism proposed in my original testimony in
PSE's 2011 general rate case Docket No. UE-111048/CTG-111049.1x3

He continues:

PSE and the Coalition worked intensively together to craft a decoupling
proposal that is consistent with the Coalition's proposal in PSE's 2011
general rate case and the Commission's Decoupling Policy Statement,
and that better addresses FSE's concerns regarding the effects of
conservation and decoupling on PSE's ability to recover its costs of
service.lg~

136 In our view, these efforts succeeded. We determine for all the foregoing reasons that

the Commission should approve the NWEC/PSE Amended Decouplang Petition and

182 Id. ¶ 456, footnote 617.
's3 Exhibit No. RCG1T at 2:I0-I3.

'Ba Id. at 3:12-17.



DOCKETS UE-121697 and UG12I705 (conrolidate~ PAGE 60
ORDER 07
DOCKETS LTE-130137 and IIG130138 (consolidaie~
ORDER 07

a11ow the proposed~electric and natural gas decoupling mechanisms to become

effective as filed.

E. The Rate Plan

13 ~ The rate plan, presented as part of the Amended Decoupling Petition, is a series of

predetermined annual rate increases implemented through fixed escalarion factors: .

3.0 percent applied to electric delivery costs and 22 percent applied to n,ailual gas

delivery costs.185 It is designed.' "to afford the Company the ability to avoid the need

to file a general ratE case over the next two to three years °'186 The proposed rate plan

would extend at least through March 2016 and possibly through March 2017. As part

of its proposal, and subject to certain caveats, PSE would not file its next general rate

iss ~ its "Guide" pn decoupling, the Regulatory Assistance Project recognizes that a full
decoupling mechanism could add an adjustment to "increase or decrease overall growth in

revenues between rate cases" or to adjust the revenue per customer number. Regulatory
Assistance Pmj~t, RevenLe Regulation and Decoupling:.4Guide to Theory cmd Application
§5.4, at 19-20 (2011) ("RAP Guide"). The RAP Guide refers to such an adjustment as a "k-

factor_" We view the PSE and NWEC proposal as being broader than a simple adjunct to their

decoupling pmposai and we treat it accordingly. Thus, we refer in this Order to "escalation
factors" rather than "k-factors" recognizing the broader piupose of their application in the context

of the rate plan.

186 Exhibit No. JAP-8T (Decouplin~ at 3:15-17. As PSE notes in its Brief:

Both the electric and naiival gas K-factor values represent a weighted average .
escalation factor based~ori the percentage ofnon-production related revenue
requirements for the following: 1)non-production rate base, 2) depreciation
expense and 3) all other operating expenses, which include O&M, G~stomer
Service and Administrative and General expenses. The "all other operafing
expenses," which comprises'S0 percent of the electric ERF revenue require ent
and 44 percent. of the nat~u~al gas ERF revenue requirement is based on the I
less productivity factor_ The rate base and depreciation expense components of
escalation factors are based upon the historical compound growth rate in these
costs as shown in the approved general rate case compliance filings from 2006
through 2011. See Barnazd, Exh. No. KTB-1T (D~ouplinp~ 6:8-15; Exh. No.
KJB-4T (Decoupling) at L Ms. $amazd testified that historical trends are a fair
representation of PSE's anticipated investment through the general rafe case stay-
outperiod. See Barnard, Exh. No. KTB-1T (Decoupling) 8:19-9:14; Exh. No.
KJB-5 (Decoupling~.

PSE Brief ¶ 50, footnote 66.
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case before April 1, 2015, but would file it no later than April 1, 2016, unless

otherwise agreed to by the parties in the Company's last general rate case.

138 The decoupling proposal is tied mechanistically to the proposed rate plan in that the

fixed escalation factors in the rate plan would be applied to each yeaz's allowed

revenue per customer. Indeed, as Kroger, Nucor Steel and Public Counsel all make

clear, decoupling does not require adoption of predetermined annual rate increases

nor does a rate plan consisting of predetermined annual rate increases require

decoupling. Indeed, the proposed rate plan and the proposed decoupling mechanism

"are concepfivally distinct, independent features that should be evaluated on their own
merit»is~

139 While we agree with this proposition, we are mindful too of PSE's observation thax

the late plan escalation factors aze a key component to the Company's overall

proposal that PSE views as an essential part of its effort to "break the current pattern

of almost continuous rate cases," a key policy goal the Commission identified in the

Comp'any's 201 I/2012 GRC.188 Thus, we must take care when analyzing the rate

plan on its own merits and not lose sight of the conte~ in which we consider the

parties' arguments. .

1. Lssues

Q Are the Escalation Factors in the Rate Plan Adequately_ Supported?

140 The rate plan's opponents advance two principal lines of argument Public Counsel

argues that the escalation factors in the rate plan are a form of attrition adjustment that

is inadequately supported because PSE did not provide an attrition study.
ls9 ICNiJ

appears to argue along similar lines, but conflates in a somewhat confusing manner

the rate plan and decoupling mechanisms when addressing the annual escalation

'B' Kroger Brief at 2; Nucor Steel Brief at 5-6. Public Counsel supports decoupling but opposes
the rate plan and offers an aitemative rate plan that does not involve fixed escalarion factors. See
Public Counsel Brief ¶¶ 69-73.

X88 PSE Brief ¶ 47 (citing 2011/2012 PSB GRC Order ¶ 50~.

'$' See Public Counsel Brief ¶~ 22-23.
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feature of the rate plan and asserts that "attrition is a much better term to describe the

purpose and mechanics of the ̀ decoupling' proposal_"190 We accordingly focus our

discussion below on Public Counsel's arguments.

141 The second line of ara ~ment is more direct Public Counsel and Kroger contend that

PSE's determination of the escalation factors is flawed because it is based on a

"skewed" data set and fails to account adequately for potential fixture income tax

related offsets to rate base.

i. Are the Escalation factors a Form of Attrition Adjustment

Lacking the Required SuppoFt?

142 Attrition is a term, as noted in the Commission's Final Order in PSE's 2011/2012

GRC, that is "often loosely applied to any situation inwhich arate-regulated business

fails to achieve its allowed earnings."
191 The Commission noted., in addition, that

Staff used the term in the context of the general rate case to capture the problem of

"the erosion of a company's rate of return over time when the ]ustorical test period

relationship in revenues, expenses and rate base accepted. by the Commission in a rate

case does not hold during a future rate 
yeaz."19'"

143 LoolUng back to the Comrrzission's discussion of attrition in the context.of PSE's

general rate case, Public Counsel arb es that the Company's case in an entirely

different context here "falls far short of providing the empirical evidentiary, support .

required. to establish attrition."
193 This is simply not true. Contrary to what Public

Counsel says, the Commission did not reject "PSE's inadequately supported claims of

PaTr,;ngs erosion.i19a In the paragraph from the PSE 201 x/2012 GRC Order that

Public Counsel cites for this assertion, the Commission, in fact, said:

L90 ICNU Brief ¶ 104.
19' 2011/2012 PSE GRC Order ¶ 484, footnote 658.
19z Id 'footnote 659.
193 Public Counsel Brief ¶ 23.

i9a•Id.
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As PSE makes abundantlq clear, it has not put before us in this general
rate case a request for an attrition adjustment ~ Thus, we face no need to

-.~ ~ - make a determination whether one is needed to address the Company's
more general claim ofunder-earning relative to its authorized return. ~ 

9s

Public Counsel's argument continues in this vein,196 discussing Staffs contentions in

the ZO l 1/2012 GRC that the Commission, as quoted above, expressly disavowed the

need to resolve. Public Counsel closes this argument with the assertion that:

The [general rate case Final] Order, issued in May 2012 only ten
months before the filing of the K-Factor, was clear that while the
Commission wa.s open to considering an attrition allowance in a future
case, an attrition allowance request would need to be based on an
attrition study.197

This, again, misrepresents what the Commission said in its 2011/2012 GRC Order. In

fact, what the Commission concluded at the end of its discussion of attrition is that:

Unfortwiately, the literature provides little in the way of detailed
guidance about how these remedies should be calculated or
implemented Nor do we find readily available any comprehensive
analyses of the effectiveness and fairness of these individual measures
when applied in real-world circumstances. Considering this, we are
reluctant to be at atl prescriptive in terms of establishing parameters
defining how, or stating criteria by which, such remedies might be
fashioned and judged.. VJe emphasize that the Commission remains
open to, and ~vill consider fairly, specific proposals supported by
adequate evidence showing them to be an appropriate response to
PSE's economic and financial circumstances including, if
demonstrated, under e3TritIlgs due to attrition.19s

144 Public Counsel next turns to discussion of the Commission's recent order in an Avista

Utilities' (Avista) general rate case_ As Public Counsel observes, Avista "expressly

`9s 2011/2012 PSE GRC Order ¶ 489.
'96 See Public Counsel Brief ¶ 23.
ivy Id

19B 2011/2012 PSE GRC Order ¶ 491.
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requested an attrition adjustment, the first such request for many years in

Washington."199 public Counsel, drawing on Mr. Dithner's testimony, says that .

Avista's request was supported by "a detailed attrition study" and a "cross-check

analysis" based on "projections for plant additions, depreciation expense, and

Accumulated Deferred Income Taxes through the first rate effective period."200 Staff

also presented an attrition study, albeit with different results. The case ultimately was

resolved by the Commission's order conditionally accepting a "black box"
settlementzoi .

145 Public Counsel acknowledges the Commission's statements in the Avista order that:

In the context of the Settlement . _ . we have not had the opportunity

either to articulate the appropriate standards by which to assess a

proposed attrition adjustment [or] evaluate thoroughly tl~e evidence in

support of such an adjustment.

***

[W]e intend to clarify the conditions wherein atizition can be
considered when setting rates. As noted above, the. Settlement

has limited our oppor[unity to do so here. Accordingly, we will

in the near future initiate an inquiry into the appropriate use of

199 Public Counsel Brief ¶ 24

2D0 Id. (citing Exhibit No. JRD-1T at 26:4-11}.

zoi ~~ v Avista, Dockets ~JE-120435 & UG-120437, Order 09, consolidated with WLI'TC v.

Avistq Dockets iJE-110876 & UG-110877, Order 14 (December 26, 2012) ("Avista 2012 GRC
Order"). In its Order, the Commission explains that

T1us means that the settling parties agree on some important components in ttie
rate case, such as revenue requirements, cost of capital, capital shvciure, and rate
spread and rate design, but the Settlement does not articulate the "give aad take"
process that produced these results. Put another way, the settling parties agree to
firm end-result numbers without indicating which parties' adjustments or issues
have been included in the final numbers.

Id. ¶ 28. A.s to attrition, "the settling parties have explicifly not agreed to a specific

attrition allowance." Id ¶ 33.
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attrition analysis in setting zate, including the appropriate
methodology to use in preparing attrition studies. 2°2

146 Despite acl~owledging these statements, Public Counsel, in apparent criticism of the

annual escalation factors provided in the rate plan that are the operative factors in

what he calls "attrition decoupling,"203 says that "[i]n contrast to the Avista 2012

GRC, neither PSE, nor Commission Staff, purport to have conducted or presented an

attrition study in this docketi204

Commission Determination

z¢~ The Commission's recent discussions of attrition adjustments_ in its Avista 2012 GRC

Order make several points abundantly clear. First, while the parties' respective

attrition analyses are not described in detail, it is appazent that Avista and Staff took

different approaches and reached different results. Although the Commission refused

"to endorse either of the different attrition methodologies," it nevertheless determined

that "[t]he record evidence supports a finding of attrition in the near term."205 Public

Counsel points us to the related point thaf the Commission has yet to "articulate the

appropriate standards by which to assess a proposed attrition adjvstmen~"2°6

148 Despite the Commission's expressed inability to "evaluate thoroughly the evidence in

support of such an adjustment" it approved revenue increases for Avista because it

"agree[d] with the Company and Staff that the proposed 2013 rate increase is based .

significantly on attrition.i207 The Commission found too that "[m]uch of the attrition

is based on continued capital investmient by Avistai208

'02 Avista 2012 GRC Order ¶¶ 70 and 77. See Public Counsel Brief ¶ 25.
Zo3 Public Counsel Brief ¶ 22.
zoa public Counsel Brief ¶ 26 (citing Exhibit No. JRD-1T at 27:18-21).

~5 Avista 2012 GRC Order ¶ 12.

'06 Avista 2012 GRC Order ¶ 70
~o~ Id

2°a Id. ¶ 71.
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1¢9 As in the Avista case,- we determine that the trending analysis on which PSE bases the

rate plan escalation factors supports their approval as an appropriate measure to

address eai~ings attrition going forward. That is, PSE's analysis of actual historical

trends in the growth rates of revenues, expenses, and rate base to estimate the erosion

in rate of return caused by dispazate growth in these categories that PSE will

experience absent application of these escalation factors supports the adjustments.

15o Finally, again as in Avista,209 there are other factors that support the. "end resutt".in

terms of rates that will be established, in part, based on the rate plan escalation

factors 210 The rate plan provides a degree of relative rate stability, or at least

predictability, for customers for several years. The rate plan is an innovative

approach that will provide incentives to PSE to cut costs in order to earn its

authorized rate of return. Moreover, the lack of annual rate filings will provide the

Company, Staff and other participants in PSE's general rate proceedings with a

respite from the burdens and costs of the current paitem of almost continuous rate

cases with one general rate case filing following quickly after the resolution of

another.211

ii. Is PSE's determination of the escalation factors flawed?

151 Kroger and Public Counsel question PSE's determination of the rate plan escalation

factors because, as Public Counsel puts it:

PSE has not provided credible evidence that the growth in rate base
suggested by the ]ustoric analysis can be supported by projections of
growth in Plant in Service, Accumulated Depreciation and
Accumulated Deferred Income Taxes. This means that the rate base

io91d ¶ 76.
210 ~~~Iy, it is the "end result," not the means of getting to it, that is the test of whether
proposed rates are fair, just, reasonable, and sufficient See People's Org. for YYashington Energy
Resources v. WUTC, 104 Wn.2d 798, 811, 711 P.2d 319 (1985), citing Federal Power Comm'n v.
Hope Natural Gas Co., 320 U.S. 541, 603, 64 S.Ct. 281, 88 L.Ed. 333 (1944).

~' 1 See PSE 2012 GRC Order ¶507.
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used in calculating the K-Factor is oversfiated and does not provide a
basis for establishing fair, just, and reasonable rates.

2'2

15z Mr. Dittmer testified for Public Counsel that growth in Accumulated. Deferred Income

Taxes (ADIT~, and hence the potential growth in offset to rate base, could be

signif cant given the impact of utilizing the Net Operating Loss (NOL) Carryforward-

related. ADIT.'13 This supposition, however, depends on an assumption that a

significantly higher utilization of NOL Canyforward amounts can be expected in .

calendar years 2014 and 2015 relative to 2013. Public Counsel concludes on this

basis that it: "therefore appeals probable that [PSE wifness] Ms. Barnard understates

the impact of utilization of the NOL Carryforwazd in projecting rate base growth in

Exhibit No_ KTB-17."214

1s3 Discussing this exhibit, however, Ms. Barnard refers to Mr. Marcelia's testimony that

it. is nearly impossible to forecast when the benefits associated with the NOL may

reverse. Even so, "for illustrative purposes," she excluded the NOL in her exhibit,

which demonstrates that even if the entire benefit associated with the NOL was to be

utilized in 2013, the increase in forecasted rate base would still exceed the level

supported through customer growth and, therefore, using the historical trend in the

growth of rate base is appropriate.

154 PSE criticizes Public Counsel's analysis because it relies on speculation about

probable "significant growth" in accumulated deferred income tax relating to possible

utilization of prior period NOL?ls PSE azgues that t3ieze is no assurance that the

NOI. will tum around over the course of the rate plan, as Public Counsel assumes. If

bonus depreciation continues at the 50 percent rate or higher, as has been the case for

the past five years, then the NOL is not projected to turnazound. "Moreover," PSE

says:

2'Z Public Counsel Briefld. ¶ 36.
z'3 Id q 35. Public Counsel notes that: "NOL (Net Operaxing Loss) Carryforward-related ADTT
results in .an ̀ addifion' to rate base. On the other hand, the ̀utilization' or reversal of NOL
Cazryforward-related ADTT reduces rate base valuation."
21' Public Counsel Brief ¶ 35.
zis ~PSE Brief ~ 57.
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Public Counsel commits a simple but significant error by ass"mina that

the entire NOL relaxes to property that is the subject of this filing. It

does not. It includes production property as well as non-production
property. The speculative NOL reversals aze predicated on Company-
wide estimates of taxable income—which includes much beyond the

scope of this filing_'16

Iss Kroger makes a somewhat different point ara ljpg that PSE's measurement of the

growth in rate base does not take into account that rate base in 2011 was skewed

upward because the Company could not fully reflect ADIT that would have otherwise

applied as an offset to rate base in that year.217 ADIT, Kroger explains, was truncated

in 2011 because PSE registered a net operating loss for tax purposes that year and

therefore could not fully utilize the bonus tax depteciaiion deduction otherwise

available to the Company. Kroger finds this significant because "had ADIT not been

trunca#ed in 2011 due to the artifact of PSE's net operat;ng loss, rate base would have

been lower."218 Adjusting for Ibis circumstance, Kroger argues, reduces Ms.

Barnard's estimated 1.046 growth factor for non-production costs on the electric side

of PSE's operation to 1.0322 over the 2007-2011 perzod.
219

156 To.make his adjustment, Mr. Higgins uses a shorter time span (i.e., 325 yeazs instead

of 5) to evaluate growth rates and he removes the NOL balance from the 2011 GRC

results. With reference to Mr_ Marcelia's testimony, Ms. Barnard testifies that:

Removal of the NOL benefits (i) is one sided since PSE did not receive

the tax benefit of bonus depreciation; (u) would represent a .
no~nalization violation of the Internal Revenue Service Code, and (ui)

216 Id ¶58.

21 Kroger Brief at 5
Zis.jd

219 The escalation factors PSE proposes to use in the rate plan, 1.030 for electric and 1.022 for
natural gas, are set at levels negotiated with Staff as PSE and NVJEC prepared to file their
,A.mended Decoupling Proposal. According to Ms. Barnard, the actual historical data upon which
she relied support escalation factors of 1.046 (i.e., 4.6 percent growth in costs) for elec~ic and
1.038 (i:e., 3.8 percent growth in costs) for natural gas.
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is contrary to the Commission's direction regarding.the appropriate

treatrnent of the NOL in PSE's 2011 general rate case ~0

In addition, Ms. Barnard testifies that "it is important to evaluate the b owth rates

over a period of at least five years to avoid the volatility anal distortion that can occur

over a shorter time horizon."221 Finally, Ms. Barnard points out that even using Mr..

Higgins's approach, the growth factors he identifies for electric and natural gas non-

production costs, 3.29 and 3 22 percent, respectively, yield escalation factors that are

higher than, and therefore support, the zate plan escalation factors of'1.030 and

1.022 ~z -

Commission Determination

157 VJe do not find persuasive the arguments that PSE liar used. inappropriate data, or has

failed. to take into account factors such as ADIT that might affect the level of ~owth

in PSE's non-production rate base during the rate plan period, as argued by Kroger

and Public Counsel. PSE fairly represents what the data show. While various results

can be read into these data, PSE's analyses are straightforwazd and easy to follow.

PSE presents and defends the escalation factors in the rate plan showing that even

accepting its opponents' argwments for the sake of discussion, the factors used in the

rate plan aze less than recent historical trends.

720 Exhibit No. KJB-11T at 30:6-11_

'~' Id at 30:11-13.

"~ Ms. Barnard tacitly accepts Mr. Higgins's point that the escalation factors his analysis

suggests undercut PSE's and. Staffls claims that the escalation factors in the rate plan represent a

"stretch goal" that will provide an incentive for PSE to operate efficienfly. She points out, .

however, that there is an additional stretch factor affecting the 50 percent of the Company's non-

productioncosts as to which the growth factor applied is based on CPI (Consumer Price Index)

less a productivity factor adjustment Ms..Bamazd testifies that despite levels of historical

growth of 4.7 percent for electric and 2.2percent for- gas over the 2006-2011 time frame,

the escalation factor for non-production plant. related O&M is fixed at 1.9percent during

the rate plan, a level significanfly below the actual historical growth experienced over the

past five years. "With 0&M expense providing 50% of the weighting," she testifies, "the

vse of the CPI alone represents a stretch goal." Exhibit KJB-11T at 31:4-5.
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I58 We determine that the escalation factors reasonably represent the levels of growth in

non-production costs that PSE may expect over the term of the rate plan.

b. Does the Earnings Test Adequately Protect Customers?

159 The Amended Decoupling Petition modifies the original proposal by adding an

earnings test that would allow the Company to earn up to 25 percentage points over

its authorized rate of return,2Z3 and then, if earnings exceed. that amount, the Company

and ratepayers would share "50-50" and earnings exceeding that limit.~4 PSE claims

this proposal "provides an appropriate~safeguard to customers," which can "allay

concerns that the Company will greatly exceed its rate of retum.i
22~

16o ICNU submits that, if decoupling is approved, customers will be better saf awarded

by an earnings test that allows PSE to earn its authorized rate of return, and "not by

allowing PSE to ̀ comfortably' or ̀ moderately' exceed its authorized. rate f return--

orhowever else PSE would describe somettung just short of ̀greatly' exc ing
ROR:,zz6

161 We share somewhat the concerns of ICNU. However, one of the purposes of a multi-

year rate plan is to provide incentives to the company to cut costs, and allowing the

company the potential to earn in excess of its authorized rate of return creates just

such an incentive.

162 We aze mindful of our rejection in Avista's most recent general rate case of a "hard

cap" on earnings that Avista offered in settling the case. In its Final Order in the

proceeding, the Commission explained:

In the course of consideration of the Settlement, Avista proposed a cap
on its earnings at the 9.8 percent ROE level. We decline to accept that

"3 PSE's authorized rate of return is 7.80 percent Hence, the earnings test sharing threshold

under the Amended Decoupling Petition is 8.05 percent.

724 B~ibit No. J.AP-8T (Decoupling) at 19:1a-13.

"S Id at 19:18-20:

'~6 ICNU Brief ¶ 124.
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offer. It would send the wrong signal to the Company. Under
ratemaldng theory applied by this and other state commissions for
decades, companies should have every incentive to~man~e the
company efficiently in order to eam more for the company
shareholders_ We should not set an artificial cap on eamizigs that could
diminish the incentive for efficient management. Further, if Avista
were to "overearn" through savings efforts, those savings would
become the new norm in the next rate case which would serve to
benefit ratepayers in the future. Indeed, the Company's efforts to save
money through efficiency are a key element to earning its allowed rate
of retum~~

16s We find taus reasoning equally cogent here. We hope, and frankly expect, PSE to

eam its authorized rate of return and do so by instituting effective cost-cutting

measures. In long nin, those savings will be captured in the Company's authorized

revenue requirement and the savings passed onto ratepayers.

164 Howevez, we do not agree with the pzecise formulation of tliis "cap" as proposed by

PSE. We determine elsewhere in this Order that the record does not sugport a 25 or

more basis povnt reduction in PSE's rate of return to reflect the reduced risk the

Company will face in terms of revenue recovery dt,n~ the rate plan period.

However, we do determine that the currently authorized 9.8 ROE, which we

determined to be in the middle of the range of reasonableness in PSE's last rate case,

now at best is in the higher end of that range.

IGs Accordingly, ~~ve determine that to the extent PSE's earnings exceed its currently

authorized rate of reium (ROR) o~ 7.80 percent (which will be adjusted slightly

downward on its cflmpliance filing due to lower long-term debt costs), the Company

and consumers should shaze 50 percent each of such potential over-earning: The

balance should be returned to customers over the subsequent 12-month period.

'~' WU1~C v. Avistq Dockets L7E-120436 and UG-120437 (consolidated), Order 09 ¶79
(December 26, 2Q12).
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c Are Multiple ERF Proceedings a Better Means to Achieve the Same
Ends?

166 Public Counsel offers an alternative rate plan to that proposed in the Amended

Decoupling Petition. Public Counsel says this is "in recogxution of the .Commission's

b udance in PSE's last general rate case, encolll2glllg stakeholders to consider

alternative approaches to address the frequency of rate cases."228 Public Counsel's

alternative plan includes the following components:

• ERFproceedings. To address any eaTrninos shortfall attributable to providing
delivery service between rate cases, PSE would be allowed to file up to two
additional expedited rate filings (ERF) prior to its next general rate case.

• Full decoupling. Public Counsel supports full decoupling provided there is a
reduction of the cost of equity capital to reflect the shift in risk to ratepayers.
This would address concerns of the NW Energy Coalition and others regarding
the throughput incentive.

• Cost of capital adjustment. In testimony of Mr. Stephen Hill, Public Counsel
recommends a return on equity of 9.0 percent, to reflect the shift in risk
resulting from full decoupling as well as PSE's ability to seek rate increases
through expedited rate filings.

• One additional PCORC. Beyond the recently-filed PCORC, PSE would be
allowed to file one more additional P~ORC during the term ofthe rate plate

+ Rate PlanlRate Case Stay out. In light of the expedited rate relief d ability
to file an additional PCORC, PSE would be prohibited from.filing general
rate case before April 1, 2015, but would be required to do so no later than
April 1, 2016, like the plan offered by PSE and included in the Multiparty
Settlement229 _ ~ .'

z8 Public Counsel Brief ¶ 71.

u9 Id. x(70.



DOCKETS iJ~121697 and UG121705 (conso[idate~ PAGE 73

ORDER 07
DOCKETS iTG130137 and IIG130138 (consolidaie~

ORDER 07

167 Public Counsel argues that the benefits of serial ERF proceedings aze significant

when compared to the PSE/NWEC rate plan's reliance on the use of fixed annual

escalation factors. According to Public Counsel, the ERF is more transparent,

exam;nes known costs, and considers actual changes to customer growth and capital

investment. Granting.full decoupling mechanisms for electric and natural gas

operations, subject to the modifications Public Counsel advocates, would address the

throughput incentive. ~0

16s Even with these asserted advantages, however, Public Counsel argues if is necessary

to explicitly recogni77e reduction in risk, PSE's ability to seek expedited rate relief,

and the general trend in cost of capital by reducing PSE's authorized cost of equity by

80-basis points to 9.0 percent, as recommended by Mr. Hill.~l

Commission Determination

169 We comimend Public Counsel far its affirmative response to the Commission's

encouragement to stakeholders to bring forth innovative approaches to ratemalang.

The Commission appreciates the fact that Public Counsel devoted its resources to the

development of ideas for the use of alternatives to frequent general rate cases. We

agree that serial ERF proceedings, an idea consistent with what Staff proposed in

PSE's 2011/2012 GRC, are a viable approach to address r b~ulatory lag and attrition in

the context of a multi-year rate plan.

I70 However, between the two policy approaches—Public Counsel's multiple ERF plan

and the PSE/NVJEC single ERF and rate plan, which Staff endorses—we prefer the

latter considering the record before us_ This is for two reasons. First, Public

Counsel's alternative rate plan is conditioned on our ordering adjustments to PSE's

cost of capital. As described above, we do not find adequate support in the record for

such an adjustment Second, as discussed at several points in this Order, we believe

the rate plan will better provide incentives to the company to implement operational

efficiencies that ultimately will benefit the ratepayers. Therefore, we determine that

Public Counsel's alternative rate plan should be rejected..

'3o Id ¶ 72.

mild .
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2. Conclusion

171 The use of fined annual escalation factors to adjust PSE's rates is a viable ~proach to

reduce the impacts of regulatory lag and attrition during amulti-year gene rate case

stay-out period. The escalation factors provide PSE an improved opporhznity to earn

its authorized return, but are set at levels that will requires PSE to improve the

efficiency of its operations if it is to achxally earn its authorized return. This is a

critically important consideration underlyi~a~g our approval of the rate plan.

17z Although PSE's experience over the past five years arguably justifies a delivery-

related escalation factor as High as 4.06 percent for electric, PSE uses a three percent

escalation factor. Similarly, for nafural gas, although PSE's experience over the past

five years arguably justifies an annual delivery-related escalation factor of 3.8

percent, PSE uses a 2.2 percent. escalation factor. PSE relied on the forecasted

average Consumez Price Index (CPS for the 2013 to 2015 period less none-half

percent productivity factor for operating expense as the escalation factor for

approximate half of the costs adjusted under the rate plan, which is significanfly

below PSE's actual growth in operating expenses'over the past five years.
23Z This

escalation factor is significantly lower than P5E's historical level of delivery

expenses. It follows that PSE will be required to increase the efficiency of its

operations during the rate plan stay-out period. Absent the rate plan, PSE could, and

most likely would file one or more general rate cases seeking full recovery of its

delivery eXpenses that historical data. show to have been higher than the CPI less

productivity factor.

~z The escalation factors represent a weighted average based on the percentage ofnon-production
related revenue requirements for tJae following: 1) non production rare base, 2) depreciation
expense and 3) ail other operating expenses, which include Operations and ~vlaintenance,
Customer Service, and Administrative and General expenses. The "all other operating expenses,"
which comprises 50 percent of the electric ~RF revenue requirement and 44 percent of ~e natural
gas ERF revenue requirement, are adjusted based on the CPI less a 0.5 percent productivity
factor. The rate base and depreciation expense components of the escalation factors aze based on
the historical compound growth rate in these costs as shown in PSE's approved general rate case
compliance filings from 2006 through 2011. See Extubit No. KJB-1T (Decoupling~ 6:8-15;
Exhibit No. KJB-4T (Decoupling~ at 1.
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I73 We aze satisfied on the basis of the record that our approval of the rate plan strikes a

reasonable balance and will result in rates that aze fair to customers and the company,

leaving PSE with an improved opportunity to earn its authorized return while

protecting customers by requiring PSE to improve the efficiency of its operations thus

building savings that, over the long term, will keep rates lower than they otherwise

might be. ~ '

F. Low-Income Customer Bill Assistance

t ~¢ The Commission is keenly aware that any rate increase, no matter bow. small, has a

disproportionate impact on PSE's low-income customers. We heaz repeatedly in

public comment hearings throughout the state about the challenges those in the low-

income community face in paying their utility bills on time. In this case, for example,

Ms. Geraldine Miles of Kent wrote: "This is to let t]Ze Commission low that I am so

opposed to another rate increase. As a senior citizen on a very fixed income, this i.s

haxd to survive."~3

17S Addressing the problem more broadly, Mike and Kay Tuben vvrate:

PSE continues to ask for increases in rates. The people of this state are

still reeling from the depzession that this country is struggling to pull
itself ou# of. PSE wants increases; yet many remain on wage freezes.
Our family has not had a wage increase since 2008. I urge the
Commission to take current economic conditions v✓hen considering this
latest reques~t.~

176 The Energy Project appears before the Commission in many cases affecting customer

rates, including this proceeding_ The organization strives to participate actively in all

phases proceedings such as this one, advocating consistently for increased funding for

low-income assistance pr barams that are a feature.of PSE's tarii~F among others.

733 Exhibit No. B-1, Attachment "Comments Received by UTC," at 13.

~ Exhibit No. B-I, Attachment "Comments Received by Public Counsel," at 1.
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1~~ The Amended Decoupling Proposal addresses this issue:

Issues suzrounding PSE's low-income conservation program were
discussed at length in PSE's 2011 general rate case. As discussed in ,
that proceeding, PSE already provides low-income ratepayers with
'programs aimed at achieving a level of conservation that is comparable
to that achieved by other ratepayers, which meets the low-income
guidance set forth in the Comnnission's Decoupling Policy Statement
In addition, this amended petition continues to propose that electric
low income conservation funding be_ increased by approximately
$500,000 annually, which will further allow the Company to provide
low-income ratepayers targeted programs aimed at achieving a level of
conserva#ion comparable to that achieved by other ratepayers. Finally,
to mitigate concerns about the impact of the modified decoupling
proposal on low-income customers, PSE proposes that low-income bill
.assistance program funding be increased in proportion to the residential
bill impacts of this proposal on August 31, 2013, and each August 31
thereafter, until the decoupling mechanisms cease operation.

We approve these proposals to help offset any possible dispazate impact of

decoupling on PSE's low-income consumers. We find, however, that our record

supports the need for additional funds to help offset the disproportionate impact of the

ERF, decoupling and the rate plan on these customers.

178 Before the Energy Project provided any responsive testimony in these dockets, the

Company and PSE reached the Multiparty Settlement. The settlement included an

additional $500,000 for low-income energy efficiency.735 Initially that settlement did

not address possible further bill assistance for low-income customers. In lus

response testipiony, Mr. Ebert stated the Energy Projects opposition to the

settlement because it did not, in his view, do neazly enough to protect the low-

income ratepayers. 736 PSE was able to eXpand the number of settling parties,

drawing the Energy Project's support, by agreeing to some fiirther fun ~' that

would increase the bill assistance program by $1.5 million, bringing the total! program

'35 See Exhibit No. CME-1T at 6.
'36 See Bxhibit No. CME-1T.
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to $21.7 millio~~~ In addition, PSE's investors offered to provide. $100,000 per year

for low-income energy efficiency funding.~'8

t ~9 Because we determine in a separate order entered today. that the Multiparty Settlement

should be rejected as a matter of law, PSE is under no obligation to follow through on

these commitrnents.Z39 However, we find in Mr. Eberdt's response testimony on

behalf of the Energy Project rather compelling evidence that additional funds are

required for the low-income bill assistance program to help offset the disproportionate

impact of the ERF, decoupling, and the rate plan.

I8o Mr. Eberdt shows specifically t]~at the rate plan stay-out regturement exacerbates the

impact onlow-income customers.240 'He estimates that PSE will collect an additional

nearly $4,000,000 from low-income households now participating in the HELP low-

income program during the term of the rate plan. Participants in this program include

only about l0 percent of the low-income households in PSE's service territory.241

Noting the reductions in federal bill assistance programs, and the increased number of

households facing possible "disconnection crises,"z4Z Mr. Eberdt recommends an

increase of funding ~f $S,OOO,OOQ over a three year period so that the Iow-income

agencies can serve additional clients. Za3 .

181 It is difficult to dispute the need that Mr. Eberdt describes_ Indeed, Staff confirms

that need and the desirability of addressing it_Z~

'~' PSE Brief ¶83.
'38 Id

739 In the Matter of the Petition of Puget Sowad Energy, Inc., for..4pproval of a Power Purchase
tlgreement for Acquisition of Coal Transition Power, as Defined in RCW 80.80.OI0, cmd the
Recovery of Related Acquisition Costs, Docket UE-1213'73, Order 07 (June 25, 2013).
zao Exhibit No. CMFr1T at 4.
zai Id
Z'2 Id at 3
243 Id at 6.

Z"" Exhibit No. DJR 1T at 12:10-13:15.
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18z We determine that the disparate impact of any rate increases on low income

customers warrants additional support for those customers beyond what is included in

~Fhe Amended Decoupling Petition. Considering the impact of athree-yeaz rate plan,

as demonstrated in Mr. Eberdt's response testimony, we determine that an additional

amount of $1.0 million per year should be added to PSE's low income bill assistance

program.Z45 We accordingly will condition our approval of the ERF, decoupling, and

the rate plan on this additional level of funding being provided. 2a6

G. Property Tax Tracker

1s3 PSE proposed a Froperiy Tax Tracker in its ERF 247 This is consistent with the

Commission's Final Order in PSE's 2010/2011 general rate case in whiich the

Commission directed PSE to bring forwazd a proposal that wi11 allow for property

taxe~no more and no les~to be recovered in rates by means of a rider.248 No

party has opposed. the Property Tax Tracker. We determine that PSE sliould be

authorized and required to file tariff sheets to implement the property tax tracker as

proposed in Ms. Barnard's testimony.

H. Miscellaneous

1. PSE's Rate Requests Constitute a General Rate Case under
Commission Rules.

18~ ICNLT and Public-Counsel azgue that PSE's ERF tariff, and the PSE/NWEC Amended

Petition for approval of decoupling and a rate plan, should be rejected because the

combined effect of approving these proposals results in an initial increase in rates to

z<s we cannot order PSE's investors to follow through on their offer in the Multiparty Settlement
to provide an additional $100,000 per year for energy efficiency funding. Additional funding ai
this level, or more, remains an option for PSE to consider as a gesture of goodwill, not just to the
low-income'customers, but to the ongoing energy efficiency goals of the State of Washington.

2~ Programs for low-income bill assistance and energy efficiency measures are chronically
underfunded The Commission is open to agreed proposals for additional increases in such
funding during the term of the rate plan. These should be timed. so that any race impact is
reflected concurrenfly with the rate plan's annual adjustments_

247 Exhibit Nos. KJB-9 and KJB-10.
Z48 2011/2012 PSE GRC Order ¶143.
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some customers that aze slighfly more than 3A percent. ICNCJ and Public Counsel

azb e this means the Commission must consider its joint proceedings in these matters

as if PSE ]gad filed a general rate case, subject to special procedural rules in WAC

480-07, Subpart B: General Rate Proceedings.

185 These b~uments ignore the purpose of the Subpart B special rules. "The special

requirements in subpart B are designed to standardize presentations, clarify issues,

and speed and simplify processing."z49 The efficiencies promoted by these special

rules aze important in the confext of a tariff filing that opens the utility fo a

comprehensive and detailed review of all of its rates, terms andconditions of service,

raising a host of complex issues including cost of capital and capital structure,

numerous restating adjustments and pro forma adjustments, rate spread and rate

design, prudence reviews of si~ificant resource acquisition decisions, and others.

186 PSE's mast recenfly completed general rate case, for example, required the

Commission to resolve more than 35 contested restating and pro forma adjustrnents

and to consider an equal number of uncontested. adjustments when determining rates.

Three parties.presented full cost of capital and capital sh~zcture cases, advocating

significantly different results through the testimonies and nu~ierous exhibits of

several expert witnesses and requiring more than twenty pages of discussion in the

Commission's Final Order. The case presented additional issues rela#ed to rate spread

and rate design, meter and billing performance standards, service quality and low-

income bill assistance_ The Commission resolved several prudence issues requiring

review of thousands of pages of documentary evidence. T7ie Commission also

considered fve policy issues, including sigiuficanfly Staffs proposal of an expedited

rate filing that might follow in the wake of the general rate proceeding, and detailed

evidence from Staff and NVJEC on full decoupling, and other approaches that the

Commission recoa j7Pd as potentially offering a way to "break the current pattern of

almost continuous rate cases."'S° The Commission observed in this connection that:

Z"9 wAc 48o-o~-soo~3}.
u0 PSE 2011/2012 GRC Order ¶ 507.
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This pattern of one general rate case filing following quickly after the
resolution of another is overtaxing the resources of all participants and
is wearying to the ratepayers who aze confronted with increase after
increase. This situation does not well serve the public interest and we
encoivage the development of thoughtful solutions?sl

187 ICNU and Public Counsel ignore that a key underlying puzpose of the joint filing by

PSE and NWEC of a full decoupling proposal in October 2Q12, the Company's ERl~

in February 2013 and the amended decoupling and rate plan filing, in March 2013, is

to respond to the Commission's invitation to parties to present innovative approaches

to ratemaking that would avoid the complex process of a general rate case and the

need to invoke the special rules in WAC 480-07, Subpart B.

Commission Determination

Is8 It may be true that the combined effect of the.ERF; decoupling and the rate plan will

result in rate increases that meet the three percent threshold criterion in the definition

section of the special rules. The Commission, however, from the oufset of its

consideration of each of these matters, left no room for doubt in anyone's mind that

they would not be consolidated and would not be treated. as a general rate case.

ICNU's and Public Counsel's arguments that this is a reason to reject the filings are

strained, at best. To the extent these matters, considered jointly, might be considered

a general rate case, the Commission effectively waived the application of WAC 480-

07, Subpart B by fallowing procedures tailored to. the process needs they presented.z52

1s9 One of the key purposes behizld these filings was to provide the means to avoid yet

another general rate~case close on the heels of PSE's 2011/2012 GRC and the need

for general rate case after general rate case going forwazd. Our resolutions of the

issues in this Order, following the processes we determined to be most appropriate

~i Id.

'~Z WAC 480-07-1'10 provides that "[t]he commission may modify the application of procedural
rules in this chapter during a~particular adjudication consistent with other adjudicative decisions"
without requiring egress notice or other process.
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considering the scope and nature of filings, do precisely that. We recognize this is

somewhat of an e~eriment in new and innovative ratemaking mechanisms, and we

have been careful to provide the parties adequate opportunities to inform our

decisions through the development of a record and briefing of the issues. We have

accomplished this talang fully into account the requirements of the Adminishative

Procedure Act and our procedural rules.

190 The Commission determines for these reasons that it should reject ICNU's and Public

Counsel's arguments that are grounded on the idea that our joint consideration of

these matters should have been processed as a general rate case under VJAC 480-07,

Subpart B.

2. Power Cost Onty Rate Case (PCORC~ Requirements

191 Albeit couched only in the context of the Multiparty Settlement, we follow our

general practice of liberally construing parties' filings, including briefs, and consider.

ICNU's complaint that wi~at PSE and NWEC pxopose "allows for Power Cost Only

Rate Case (PCORC) rate cases without the protection of a follow-up GRC."u3 ICNU

argues "this can only be changed in the PCORC Docket by amending Order 12 in

Docket No. O l 1570."z~ Public Counsel makes similar.aza lments.~s

192 These b~uments are wide of the mazk. What the Amended Decoupling Petition

actually provides "with respect to the PCORC" is that:

PSE will request waiver of the requitement to file a general rate case
within three months after issuance of the final order in a PCORC, and
with such waiver, PSE shall not be prohibited from filing consecutive
PCORCs during the general rate case stay-out perio~'

S6

7S3 ICNC7 Brief ¶ 18.

'-~ Id

7S5 Public Counsel Brief ¶ ¶ 87-89.
us ended Decoupling Petition ¶ 20, footnote 20.
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Commission Determination

~9s A request that the Commission waive a requirement, whether established by order or

rule, is not tantamount to request to.alter or amend the order or rule.2S7 W reject

ICN[J's argument

194 Since we do not otherwise address the question whether to grant PSE a waiver, or

exemption from, the requirement that the Company must file a general rate case.. .

within three months after issuance of the final order in a PCORC, we do so here. DVe

determine we should grant PSE's request It is necessary to waive this requirement to

enable the rate plan that we approve in this Order considering. that PSE has a PCORC

pending nov~58 and considering also our requirement in sepazate order entered today

in Docket UE-121373 that PSE must file a PCORC timed so that any incremental

power costs. PSE incurs bea nning on December 1, 2014, under a certain purchase

power agreement can be recovered fully and timely in rates.
zs9

3. Procedural Schedule

195 PSE and NWEC filed their Initial Decoupling Petition on October 25, 2012. Six days

later; on November 1, 2012, Public Counsel filed its Notice of A:gpearance in the

docket. ICNU, the same day, filed its Petition to Intervene and on November 6, 2012,

filed comments including detailed arguments opposing the petition both substantively

and procedurally.

196 The Commission brought the Petition to its regularly scheduled open meeting on

November 8, 2012, for a preliminary presentation and discussion. PSE agreed to

provide information requested by the Commissioners at the open meeting, as well as

'~' See WAC 480-07-110 Exemptions from and modifications to comm~~ssion rules; conflicts
involving rules:

JS8 PSE filed a PCORC in Docket LJE-130617 on April 25, 2013.

~9 In the Matter of the Petition of Puget ,Sowzd Energy, Inc., for Approval of a Power Purchase
AgreementforAcquisition of Coal Transition Power, as Defined in RCW 80.80.010, and the
Recovery of Related Acquisition Cosfs, Docket UE-121373, Order 07 (June 25, 2013).
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in response to informal data requests from interested persons. The Commission also

invited proposals on the procedure tb~e Commission should use to review and make a

determination on the Petafion.

197 Public Counsel responded to the Commission's invitation saying that:

Public Counsel does not object to an informal preliminary period of
zeview. IJltimafely, in order make a final decision regarding this or a
modified proposal, Public Counsel believes the Commission will need
to set it for hearing to allow for development of the necessary factual
record.

***

Public Counsel has no objection to the Commission conducting a
preliminary informal workshop process. The policy issues azound
decoupling have been extensively explored in previous Commission
dockets. The process should consist of one or more technical
.conferences intended to facilitate gathering facts, performing analysis,
and gaining understanding of the mechanics and impact of the proposal.
The process should include the opportunity for all parties to conduct
discovery about the proposal.

**:x

The foregoing informal process may result in an all-party consensual
agreement around this or a modified proposal. If that does not occur, in
order for the Commission to resolve disputed matters and make a
decision, it will need a zecord upon which to make findings of fact.
The petitioners have.already filed testimony and evidence in support of
the proposal. Information gathered in the informal phase could be
incorporated in the record by stipulation. Other parties should be
permitted that opportunity also, through an adjudicative hearing
process, in the event that matters remain in dispute after the initial
workshops 26° ~ , .

26o In the Matter of the Petition of Puget Sow7d Energy, Inc. and NW Energy Coalition For cm

Order fluthorizing PSE to Implement Electric mzd,Nateaal Gas Decoupling Mechanis»zs and to
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19s All of the process Public Counsel outlined ensued. The Commission analyzed and

considered the filing in a series of stakeholder wozkshops and open public meetings.

Stakeholders had the opportunity to conduct discovery on a consensual basis. When

it became apparent to the Commission that Staff and PSE v~~ere engaged in bilateral

settlement negotiations that were unlikely to lead to "an all-party consensual

a~eement" the Commission set the decoupling petition for hearing.

199 Public Counsel also included in its initial comments in the decoupling dockets

remaxks concerning the possibility o~ an ERF:

Coordination with the PSE Expedited Rate Filing (ERF) Proposal. As
it aclrnowledges in its testimony in this docket, PSE has been meeting
with stakeholders regarding a potential expedited rate filing (ERF)
proposal to be filed with the Commission. Both this decoupling
proposal and the potential ERF are intended to address issues related to
asserted earnings attrition. It would be much more efficient and
productive for the Commission and parties to consider both proposals
at the.same time, given the overlapping policy and technical issues. 

Z61

20o PSE made its ERF filing on February 1, 2013. As in the case of the decoupling

petition, the ERF included prefiled direct testimony by PSE's witnesses. Public

Counsel and ICNiJ again entered their respective appearances within days after the

filing. They, and other stakeholders, participated actively during the early stages of

informal"process before the Commission, including discussion at ~n open meeting on

Mazch 5; 2013, dozing which the Commission requested parties to submit~ tten

ro osals outlining rocedural o bons foz the ERF. The Commission considered thep P bP P
proposals it received during.the same open meeting on March 14, 20'13, at which it set

the decoupling dockets for hearing. The Commission suspended the ERF tariffs and

set the dockets for hearing. Following the open meeting, the Commission gave notice.

that it would conduct a joint prehearing conference on March 22, 2013. During the

Record Accounting Entries Associated with the Mechanisms, Dockets UE-121 b97 and UG-
121705, Public Counsel's Comments (November 21, 2012}.

z6i Id
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prehearing conference, the presiding Administrative Law Judge established a

procedural schedule allowing for approximately eight weeks of formal process,

incl"r~'ng opportunities for discovery, prefiled response testimony, prefiled rebuttal

testimony, evidentiary hean~s, a public comment hearing and briefing by the parties_

zo1 Public Counsel arb es that the eight weeks of formal process afforded the parties of a

fair opporhulity to review PSE filings and to prepaze and present its case:
262

The schedule allowed parties one day short of 8 weeks from the initial
prehearing conference to the evidentiary hearing to develop their cases.
The schedule allowed only 19 calendar and I3 business days (dated
from the prehearing conference) to issue and review discovery and
prepare and file expert testimony. Parties liad one week (5 business
days) to review rebuttal testimony and prepare for hearing, and 3 and '/2
business days to provide cross-exhibits.z63

202 ICNU also complains about the procedural schedule in its brief, but does not develop

a cogent b~ument on this point2~

Commission Determination

203 The procedural schedule was designed appropriately to strike a balance between

PSE's pzoposal to conclude these proceedings within a few weeks after they were set

for hearing and Public Counsel's proposal foz an extended schedule of about six

months. The ERF was designed to be, and is in fact,. straightforward. The filing

raises few issues. The most contentious issue,.whether to address and adjust cost of

capital, was raised by Public Counsel and the Intervenors despite the general

understanding that an ERF is not an appropriate docket to consider i~

204 yVl~i.le cost of capital is an appropriate issue to consider in the context of decoupling,

the expezt wi~esses focused far less attention, and developed no substantive

Z62 Public Counsel Brief¶¶ 90-91.
zes Id ¶ 90.

2~ ICNL7 Brief }~¶ 27 and 36.
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evidence, on the issue in this context. We agree that the record could have been better

developed on this point, but the fact that the parties elected. to orient their focus on

cost of capital in the direction of the ERF and not to the task of bringing forward

empirical evidence to support their theories concerning the impact- of decoupling on

cost of capital is not a result of the parties having too little time.

1os The record in this proceeding includes more than 130 exhibits, including testimony

from 18 ~~iinesses. The parties had adequate opportunities to conduct discovery.

There was a significant period of informal discovery in which PSE committed to, and

did, cooperate in providing information in addition to its prefiled testimony and

exhibits. This information was provided to the Commission and stakeholders, some

of whom later became parties, before these matters were set for hearing. During the

period from March 14, 2013, when these dockets became formal adjudicatory

proceedings under the APA, until the discovery cut-0ff date of April 10, 2013, PSE

responded to numerous data requests. The Commission also allowed the pazties to

conduct depositions, which is a "decidedly uncommon [practice] in Commission
proceedings."265 The parties had ample opportunity to conduct cross-examination

during our evidentiary hearing, but elected to take little advantage of their

opportunity., The parties had enough time to write and file extensive briefs: ICN[J's

brief runs to 59 .pages of text one short of the maximum allowance. Public Counsel's

brief if 49 pages in length In short, we have a very fiilly developed record in these

dockets, protestations from Public Counsel and ICNU notwithstanding.

206 As we anticipated at the outset of our formal process, following on the heels of

significant informal process, the schedule in this proceeding proved to be workable

~5 WUTC v. Puget Sozazd Energy, Inc., Dockets UE-13137 andUG-130138 (consolidated) and In
the Matter of the Petition of Puget Sozvad Energy, Inc. and NYV Energy Coalition For an Order
,fluthorizing PSE to Implement Electric and Natural Gas DecouplingMechunisms and to Record
ticcowzting Entries Associated with the Mechanisms, Dockets UE-121697 andUG-121705
(consolidated), Order OS ¶ 6 (April 16, 2013). See In re: Waste Management of Wash., Inc_,
Docket TG-120033, Order 06 at ¶ 5, (Nov. 5, 2012) (`Depositions are infrequently authorized in
Commission ad3udicative proceedings and generally are reserved. for circumstances in which that
form of discovery is the most efficient and least burdensome means of obtaining relevant
informafion.")-
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and did not cause prejudice to any party. All parties exhibited cooperation and made

diligent effort to ensure that a full and adequate record was developed.

4. 3efferson County

207 ICNLJ touches briefly on the point that PSE sold its assets that it formezly used to

provide service to customers in Jefferson County to the Jefferson County~PUD, but

fails to adjust the rate base and the revenues attributable to this former service.2~ The

reason for this, as Ms. Bamazd explained at hea,;ng, is that the assets remained in rate

base as of June 30, 2012, the end of the ERF test yeaz 267 ICNU azgues #hat PSE

should be required to make a pro forma adjusfiment in its ERF for this "lrnown and

measurable" change. The ERF, however, is not generally an appropriate vehicle for

making this sort of lmovvn and measurable change. Unlike a restating adjustment a

pro forma adjustment can require considerable investigation and analysis, unsuitable

in the context of an expedited rate case designed only to update rates following a

general rate case in which pro forma adjusfinents are considered and made.

2os . In any event, the Jefferson County sale arguably is not a suitable candidate as a

]mown and measurable event in the context of this proceeding. Ms. Barnard testified

that there is a 90-day true-up period after the April 1, 2013, closing of the transaction,

which concludes on or'about July 1, 2013: PSE will make a filing with the

Commission after the 90-day true up period is concluded. It will not be until then that

the effects of the Jefferson County sale are fully lmown and measurable_

z09 PSE says, too, that it expects the reduction in its electric delivery system costs in

Jefferson County will be offset by a commensurate reduction in rate revenue from

Jefferson County customers 268 Also, based on PSE preliminary analysis, the rate

. base per customer in Jefferson County is slightly less than the rate base per customer

for all PSE customers. Thus, the loss of the Jefferson County customers will have a

2C~ ICNU Brief ¶ 22.
Z6' See TR. 260:9-264:10.
z68 PSE Brief ¶ 81 (citing Exhibit No. KJB-11 T at 21:15-17).
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negligible impact on the rate base per.customer for PSE's remaining customers.~9

The transfer of PSE's service territory reduces the number of customers PSE serves

and reduces the allowed revenue in the decoupling mechanism. It follows, PSE

argues, that IC.'NU's concerns that t.Yie Company's decoupling accounting is somehow

distorted due to the sale of the Jefferson County service territory is not supported by

the record.

Commission Determination

z10 PSE's sale of assets in Jefferson County is an issue for another day, in another

proceeding that will consider the disposition of PSE's gain an sale and other matters.

This filing is anticipated on or about July 1, 2013, after a 90-day true-up period

following the April 1, 2013, closing of the transaction. It is appropriate that PSE

made no adjustment in the context of these dockets to account for this sale of assets.

I. Reporting Requirements

211 PSE states in its brief that "[t]he Commission will have available s banificant .

information to monitor PSE's performance during the course of the rate case stay-out

period."270 We appreciate this reaffinmatio~ VJe take it to mean more than that PSE

will. continue to file the reports that it is already required to file. 1VIr. Johnson testified

at hearing, for example, that PSE does not object to providing annual reports

documenting the infrastructure replacement and capital expenditures during the

previous yea~71 and is willing to engage with the Commission, Conun~ssion Staff and

other parties to determine what additional reporting might be helpful 272 We take this

to mean that PSE will engage actively with Staff and, if requested, with the

Commission, to develop the outline of a report, or reports, supported by appropriate

z69 Id. (citing Exhibit No. KJB-11T at 21:19-22:4; Ea:hibit No. KJB-15).

270 PSE Brief ¶ 84.
2~1 See TR. 141:1-3.
2'Z See TR 1806-19
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data. that will provide the Commission on an annual basis a clear understanding of the

impacts of decoupling and the operation of the rate plan, both positive and negative.

21z We accept Mr_ Johnson's offer to provide annual reports documenting PSE's

infrastructure replacement and capital expenditures during the previous year. As in

the case of the attrition-based. rate increases we approved in the 2012 Avista GRC, we

deem it desirable to monitor here PSE's progress in achieving its plan for capital

expenditures during the term of the rate plan so that the ratepayers cau be assured that

the rate increases designed to assist the Company in malting these investments can.

continue to be justified. Since our record lacks detailed documents showing planned

capital expenditures we wilTrequire that they be filed within 30 days after the date of

this Order. Each year, at the time of PSE's earnings review we will expect to receive

a report showing actual results during the preceding 12 months relative to planned

expenditures.

213 We think more frequent reporting. than is currently required also is in order. VJe will

require PSE to file two Commission Basis Reports each year rather than one. This

will assist us in monitoring, among other things, PSE's actual rate of return on a

regulated basis. The Commission Basis Report provides PSE's actual and restated

results of operations, including operating revenues, rate base, net operating income

and restating adjustments and is the foundation.for the, eaznings sham mechanism

that is proposed to provide balanced. and appropriate safeguards against excessive

overearning during the stay-out period.

114 We approve the rate plan in part because it is an innovative approach that will pzovide

incentives to PSE to cut costs in order to earn its authorized rate of return. It is

important that the Commission monitor how, and how well these incentives, operate

to impzove efficiency and reduce costs that ultamatelq will mean rates to customers

that are lowei than they would be _absent these gains in efficiency. As .Mr. Schooley

testified, the key to additional reporting is that it provides helpful information to the

Commission.273 Again, we expect PSE and Staffto work together to develop

3'3 See Schooley TR. 179:24-180: 5.
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reporting protocols that will keep :the Commission. informed about PSE's cost cutting

and efficiency initiatives during the term of the rate plan.

21s The Commission will wish to review these reports with PSE, Staff, and interested

stakeholders in the exercise of our continuing jurisdiction over this matter. The

Commission will schedule periodic, at least annual, work sessions at which PSE will

be asked to present a status report on cost-cutting and other efficiencq initiatives.

Consistent with our authority to require reports from investor=owned utilities, we may

require PSE to file prior to any such work session a report detailing the Company's

efforts and the success of such efforts.

FINDINGS OF FACT

216 Having discussed above in detail the evidence received in this proceeding concerning

all material matters, and having stated findings and conclusions upon issues in dispute

among the parties and the reasons therefore, the Commission now makes and enters

the following summary of those facts, incorporating by reference pertinent portions of

the preceding detailed findings:

217 (1) The Washington Utilities and Transportation Commission is an agency of the

State of Washington, vested by statute with authority to regulate rates, rules,

regulations, practices, and accounts of public service companies, including

electrical anal gas companies.

218 (2) Puget Sound Energy, Inc., (PSE) is.a "public service company," an "electrical

company" and a "gas company," as those terms aze defined an RCW 80:04.010

and as those terms othezwise are used in Title 80 RCW_ PSE is engaged in

Washington State an the business of supplying utility services and

commodities to the public for compensation.

219 (3) PSE's current rates aze insufficient to yield reasonable compensation for the

electzic and gas services it provides in Washington.
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2zo (4) The record does not support an adjustment to PSE's'cost of capital or capital

structure except to the extent of a demonstrated reduction in the cost of long-

term debt. PSE's current authorized overall rate of return should be adjusted

downward from 7.80 percent to 7.77 percent to reflect lower capital costs for

long-term debt at 6.16 percent. Evidence of trends in financial mazkets

suggests that PSE's current authorized rate of rehun on equity, 9.8 percent, is

at the upper end of may be regarded as a reasonable range for such returns.

zz1 (5) PSE's electric revenue deficiency demonstrated in the context of the ERF

dockets (i.e., Dockets iJE-130137 and UG-130138) is $31,138,511 and its

natural gas revenue surplus is $1,717,826.

222 (~ PSE requires relief with respect to the rates it charges for electric service and

natural gas service provided in Washington-State so that it can recover its

natural gas service and .electric service revenue deficiencies demonstrated in

the context of its ERF.

2z3 (7) The decoupling mechanisms and rate plan proposed via the PSE/NWEC

Amended Decoupling Petition will result in rates during the term of the rate

plan that aze fair; just and reasonable and sufficient. Implementing decouplivag

and the rate plan will better enable the PSE to recover its authorized return

during the term of the rate plan, if the Company implements appropriate

efficiency and cost=cutting measures_.

22~ (8) The rates approved in the context of the ERF establish an appropriate baseline

for the application of decoupling and the rate plan escalation factors.

225 (9) PSE's low-income bill assistance program requires additional funding d»rinj

the term of the rate plait/ of at least $1.0 million per year.

226 (10) The rates, terms, and conditions of service that result from this Order are fair,

just, reasonable, and sufficient

z27 (11) The rates, terms, and conditions of service that result from this Order are

neither unduly preferential nor discriminatory.
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228 (12) The decoupling mechanisms and rate plan proposed via the PSE/NWEC
Amended Decoupling Petition will result in rates during the term of the rate
plan that will be fair, just and reasonable and sufficient. Implementing

decoupling and the rate plan will better enable the PSE to recover its
authorized return during the term of the rate plan, if the Company implements
appropriate efficiency and cost-cutting measures.

zz9 (13) PSE's proposed property tax tracker will recover the properly taxes the

Company.actually pays on an ongoing basis—moo more and no less.

CONCLUSIONS OF LAW

23o Having discussed above all matters material to this decision, and having stated
detailed findings, conclusions, and the reasons therefore, the Comnussion now makes
the following summary conclusions of law,. incorporating by reference pertinent
portions of the prececling detailed conclusions:.

231 (1) The Washington Utilities and Transportation Commission has jurisdiction over
the subject matter of, and parties to, these proceedings.

zj2 (2) PSE carried its burden to prove that its existing rates for electric service and
natural gas service provided in Washington State are insufficient to yield
reasonable compensation for the service rendered.

233 (3) PSE requires relief with respect to the rates it charges for electric sezvice and
natural gas service provided in Washington State.

234 (4) PSE's current authorized overall rate of return should be adjusted to reflect
lowez capital costs for long-term debt at 6.16 percent This reduces PSE's
overall rehun from 7.80 percent to 7.77 percent.

z3s (S) PSE should be authorized and required to make a compliance filing in Dockets
LTE-130137 and UG-130138 (consolidated) to recover its revenue deficiency
of $31,138,511 for electrical service provided to its customers in DVashington_
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236 (6} PSE should be authorized and required to make a compliance filing in Dockets

LJE-130137 and UG-130138 (consolidated) to implement its revenue surplus

of $1,717,826 for natural gas service provided to its customers in Washington.

23 ~ (~ The Commission should approve as being in the public interest the

PSE/NVJEC Amended. Decoupling Petition and require PSE to make

appropriate compliance filings to implement the .electric and natural gas

decoupling mechanisms and the rate plan, subject to the condition that the

earnings test is modified to provide for equal sharing between PSE and its

customers of any earnings that exceed the Company's adjusted overall rate of

return of 7.77 percent.

z3s (8) PSE should be required to increase the funding for its low-income bill

assistance program by $1.0 million per year during the term of the rake plan.

239 (9) The rates, terms, and conditions of service that will result from this.Order are,

and will be prospectively during the term of the rate plan, fair, just, reasonable,

and sufficient.

240. (10) The rates, terms, and conditions of service that will result from this Ordez aze,

and will remain during the term of the rate plan, neither unduly preferential

nor discriminatory.

z41 (11 } The property ~ tracker SSE proposes in the ERF dockets complies with the

Commission's directive in its Final Order in PSE's 2011/2012 GRC req»in

PSE to.bring forward such a mechanism for the Comm.ission's consideration.
It is in the public interest for this tracker to be approved and the Commission

should order PSE to make an appropriate compliance filing to implement the

tracker.

242 (12) The Commission Secretary should be authorized to accept by letter, with

copies to all parties to this proceeding, a filing that complies with the

requirements of this Order.
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243 (13) The Commission should retain jurisdiction over the subject matters and the
parties to this proceeding to effectuate the terms of this Order.

~ '7l

THE COMItRSSION ORDERS THAT: ~ . -

244 (1) The proposed tariff revisions PSE filed on February 1, 2013, in Dockets UE-
130137 and UG-130138 (consolidated), which were suspended by prior
Commission order, are approved, subject to adju.siment to reflect the lower
cost of long-term debt, which has the effect of reducing PSE's overall rate of
return to 7.77 percent

Z45 (2) PSE is authorized and required to file tariff sheets that aze necessary and
sufficient to effectuate the terms of this Final Order, incI~ding

• Determinations of a revenue deficiency of $31,138,511 for electrical
service and a revenue surplus of $ 1,X7,826 for natural gas service in
Dockets UE-130137 and UG-130138 (consolidated) after adjustment to
reflect PSE's lower cost of long-term debt.

• The property tax tracker mechanism proposed via Exhibit Nos. KJB-9
(electric) and KJB-10 (natural gas).

• The decoupling mechanisms as-filed in Dockets UE-121697 and iJE-
121705; subject to modification of the earnings test to provide for equal
sharing between PSE and its customers of any earnings that exceed the
Company's adjusfed overall rate of retiun of 7.77 percent.

The rate plan, including its as-filed annual escalation adjustments.

PSE must file the required tariff sheets at least two business days prior to their
stated effective date, which shall be no sooner than July 1, 2013.

246 (3) PSE will be subject to reporting requirements as discussed in the body of this
Order.
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z47 (4) PSE is required to increase its low-income billing assistance program funding
by $1.0 million per year during the term of the rate plan.

248 (5) The Commission Secretary is authorized to accept by letter, v✓ith copies to all
parties to this proceeding, a filing that complies with the requirements of this

Final Qrder.

za9 (6) The Commission retains jurisdiction to effectuate the terms of this Final Order.

Dated at Olympia, Washinb on, and effective June 25, 2013.

WASHINGTON UTILITIES AND TRANSPORTATION COMI~~IISSION

DAVID W. DANNER, Chairman

PHII;IP B. JONES, Commissioner

JEFFREY D. GOLTZ, Commissioner

NOTICE TO PARTIES: This is a Commission Final Order. Tn addition to
` judicial review, administrative relief may be available through a petition for

reconsideration, filed within 10 days of the service of this order pursuant to
RCW 34.05.47Q and WAC 480-07-850, or a petition for rehearing parsuant to
RCW 80.04.200 and WAC 480-07-870.
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SEPARATE STATEMENT OF CONIIvIISSIONER JONES

In these filings, Puget Sound Energy (PSE or Company) proposes to implement three
distinct and significant ratemaking mechanisms. First, PSE proposes an expedited

methodology for ad,}usting its operations and maintenance costs through an expedited

rate filing (ERF) and a separate tracker for properly taxes_ Second, the Co pany asks
to implement arevenue=per-customer decoupling mechanism in order to se er, or
decouple, the link between the: amount of energy it sells and the revenue it is allowed

to earn. Third, the Company asks to implement a rate plan, increasing allowed

delivery revenue annually by a fixed amount, or escalator.

I support these new approaches as an experiment in addressing regulatory lag and as
one means of providing the Company an opportunity to earn its allowed rate of return_

However, I firmly believe the Company's return on equity (ROE) should be lowered
to reflect current capital market conditions and the adoption of full electric and

natural gas decoupling. Ratepayers should share the benefits of lower costs in capital
mazkets and decoupling's reduction in earnings volatility for PSE that will likely
create more rate volatility for consumers.

The Company has not met its burden of proof.

In a rate proceeding before this commission, the Company bears the burden to
demonstrate that its proposal, including its cost of capital, is reasonable and in the
public interest.. The ERF and decoupling proposals before us represents a substantial
shift in the way that the commission sets PSE's rates_ Here, PSE has not proffered a

full cost-of-capital study to satisfy its burden even though an expert testified. that a
cost of capital study can be completed in as little time as one week. Instead, the

Com}~any relies on testimony provided by other parries and a simple, yet

unconvincing, azgument that adjusting its cost of capital is not appropriate within the

ERF. This does not meet the Company's burden to demonstrate that its current cost

of capital is appropriate in light of recent capital market conditions, its risk profile

with fu]1 electric decoupling, and the three or four year length of the rate plan. I
believe the simplest and most lxansparent way to reflect these changes is to reduce

ROE modestly, and to do it now.
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Current market conditions warrant an adjustment of PSE's return on equity.

I believe that there is sufficient evidence in the record before us today to adjust the

Company's ROE. When setting a Company's cost of equity, we have stressed the

importance of examirvng a variety of models including a capital asset pricing model,

discounted cash flow analysis; and risk premium mazket return analysis. ICNL7

witness Gorman performed a complete study that incorporated all of these models that.

we typically examine when setting a return on equity. Mr. Gorman relies primarily

on a discounted cash flow analysis for his recommendation, areliance Ibelieve is

appropriate in light of today's financial markets. Public Counsel wifness Hill did not .

perform a cost of equity study in these proceedings; but did pzovide a swnmary of a

recently completed study and. compared his results to PSE's currently authorized

ROE.

S T'he Commission set the Company's ROE in PSE's most recent general rate case

using data. collected prior to December 2011. I believe that this data. and analysis are

outdated for use in setting rates today. VV'itnesses Hill and Gorman conclude rates of
return today are lower than during the time of the Company's most recent general rate

case. I find their analysis leading to a thirty and fifty basis point reduction of ROE
due to changes in financial market conditions to be reliable, and their ara ]ments

compelling. PSE's failure to submit a cost of capital sfudy in these dockets should

not prevent us from adjusting the Company's equify return. Accordingly, I rely on
the evidence provided by intervener witnesses to conclude that such a downward

adjustment to ROE is reasonable

The implementation of decoupling reduces the Company's risk and should be

accompanied by a redaction of the Company's return on egni~y.

T'he proposals presented to us do not simply adjust rates to account for regulatory lag

and the Company's current investrnents, it also represents the first time that the

Company proposes and supports a full electric and gas decoupling proposal.
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~ ~ Since the decoupling proposal before us guarantees revenues and reduces risks for the

Company, the need. for an examination of decoupling's effect on the utility's ROE is

clear. Our policy statement on decoupling explicitly stated a utility proposing a

decoupling mechanism should provide evidence evaluating the impact of the

mechanism on risk to investors and ratepayers, including its effect on the utility's

return on equity. Public Counsel, ICNU, and Kroger conclude, to varying degrees,

that risk is shifted and emphasize that decoupling eliminates risks due to fluctuations
in sales for any reason (i.e., weather, price elasticity, and economic cycles).

8 When ratepayers bear more risk, the Company's ROE should decrease concomitantly.

Public Counsel witness Hill recommends a 50 basis point reduction for decoupling.

ICNU witness Gorman. and Kroger witness Higgins recommend a 25 basis point

reduction. PSE did not follow our policy statement's guidance and failed to include

evidence evaluating the risk reduction impact of the decoupling proposal. NW
Energy Coalition witness Cavan~h discusses the risk impact of decoupling in his
rebuttal testimony, supporting the parties' common position that an adjustment to

ROE is not appropriate now. Mr. Cavanagh, however is not a cost of capital expert
and should not be expected to carry the Company's burden in this area The report
Mr. Cavana~ah attaches to his testimony is not the type of in-depth Company-specific

analysis that we rely onto adjust a utility's ROE. The study is a survey of other

commissions' decisions on decoupling mechanisms.

9 Based on the record analyzing the effect of decoupling on risk, as well as ouz
guidance on this issue in our Policy Statement, I would adjust the Company's ROE at

this time. The Company proposes to evaluate the impact of the mechanism on its risk
profile at the end of the rate plan in 2015 or 2016. I would not wait until th t distant
date to make an ROE adjustment. I feel thaf the evidence clearly supports making a
downwazd adjustment to PSE's ROE now in order to provide ratepayers some relief
over the long duration of this rate plan.

to In conclusion, I join my colleagues in supporting the adoption of these proposals to
reduce regulatory lag and the Company's revenue volatility as it carries out

conservation activities and upgrades its distribution infrastructure. Yet the adoption
of these mechanisms will engender a significant shift in risks from the Company to its
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customers. Therefore, it is only fair and reasonable to include an ROE reduction
when adopting the Company's proposals. To account for the 

risk impact of
decoupling and maLket conditions, I would adjust the Company's return on equity by
30 basis points, or 9.5%for ROE, which is higher than the recommendations of
Gorman and Hill. Therefore, if one were to adopt my ROE adjustrnents, the overall
rate-of-rehun (ROR) would be 7.63%, compared to the Company's final proposal of
7.77%. I think such a reduction is modest and constitutes a balanced outcome that

. would reflect, to some extent, these mechaxusms' substantial shifting of risks from the
Company to ratepayers.

PHILIP B. JONES, Commissioner
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Kenneth Johnson
Director, Federal and State Regulatory Affairs
Puget Sound Energy, Inc.
P.O. Box 97034
PSE 08N
Bellevue, WA 98009-9734

ICNU:

Industrial Customers of Northwest Utilities
818 SW 3~ Avenue, #266
Portland, OR 97204

NW Ener~v Coalition:

Danielle Dixon
Nancy Hirsh
811 lst Ave., Suite 305
Seattle, WA 98104

1 ATTORNEY GENERAL OF WASHINGTON
Public Counsel Division
800 5"'Ave., Suite 2000
Seattle, WA 98104-3188

(206)464-7744



1

2

3

4

5

6

7

8

9

10

11

T2

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Kroger•

T'he Kroger Co.
1014 Vine Street, G=07
Cincinnati., OH 45202

i~►`.~[e1i~

Chad M. Stokes
Tommy Brooks
1401 SW Fifth Ave., Suite 2000
Portland, OR 97204-1136

The Ener~v Proiect:

Ronald Roseman
2011 14~' Ave E.
Seattle, WA 98112

Nucor Steel:

Damon E. Xenopoulos
Shaun Mohler
Brickfield Burchette Ruts &Stone PC
1025 'Thomas Jefferson St NW
8~' Floor West Tower
Washington, DC 20007

Kroger;

Kurt Boehm
Judy Cohn
Boehm Kurtz &Lowry
36 E. Seventh St., Suite 1510
Cincinnati, OH 45202

NWIGU:

Ed Finklea
NWIGU
326 Fifth Street
Lake Oswego, OR 97034

FEA:

Rita M. Liotta
U.S. Deparixnent of Navy
1 Avenue of the Palms, Suite 161
San Francisco, CA 94103

Sent courtesy copy electronically to e-mail addresses above.

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this ~~ay of January, 201

PROOF OF SERVICE SUPPLEMENTAL
PETITION FOR JUDICIAL REV~W
Case No. 13-2-01582-7--

2 ATTORNEY GENERAL OF WASHINGTON
Public Counsel Division
800 5'~ Ave., Suite 2000
Seattle, WA 98104-3188

(206) 464-7744
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EFFECTIVE January 1, 2014

SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY

WASHINGTON STATE ATTORNEY GENERAL'S
OFFICE, PUBLIC COUNSEL DIVISION,

Petitioner,
vs.

WASHINGTON UTILITIES AND
TRANSPORTATION COMNIISION,

o
~~ r

ì ~ L

., Z ~:i_ ~,-1
w [i' F

i ~ 'T

- ~ ;~ ~
r ~~

__ ~n
N0.13-2-01582-7 - .. ~``;

~ ~:

CIVIL NOTICE OF ISSUE (NT~S)
Clerk's Action Required .

TO: THURSTON COUNTY CLERK and to all other parties listed herein:

PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below and the Clerk
is directed to note this issue on the calendar checked below.

Calendar Date: January 24th, 2014 Day of Week: Friday

WARNING: Notice of Issue must be correct. If the Notice of Issue is filed late, contains a wrong date,
is set on a full or canceled calendar, the hearing will not be scheduled and you will not be notified. Check
the following website for unavailable hearing dates and to view the calendar to ensure your hearing is
scheduled: http://www.co.thurston.wa.us/clerk/CourtCals.html

Filing Deadlines: By 12:00 noon, 5 court days preceding the scheduled hearing date [LCR 5]
Confirmation: Confirm at www.co.thurston.wa.us/clerk by clicking on Hearing Confirmation by 12:00 noon

,three court days prior to the hearing date [LCR 7].
Court Address: 2000 Lakeridge Drive SW, Building 2, Olympia WA 98502.

O C~v~L MO'r~olvs (Friday - 9:00 am) ~ ❑ SUPPLEMENTAL PROCEEDINGS (Friday-9:00 amp

CONFIRMATION REQUIRED CONFIRMATION REQUIRED

ASSIGNED JUDGE: ~ ~-----------------------------------------------------------

O Judge Gary Tabor ;Type of Motion:

O Judge Carol Murphy Q Other: Motion to Supplement

O Judge Christine Schaller

O Judge Erik Price

Approval required if hearing is set before any Judge other
than the Assigned Judge:

Approved by:

Judicial Assistant Initials

CIVIL. NOTICE OF ISSUE -1 of 2F~\Cases\UE\~-a-o~.ss2-~ PSE Rate Plan ~4ppeal cThurscon Counrty)\Pleadings~oi pC\i~ of zo
Supplemental Petition-for JudicialReview,N~ice oFissue-Civil.doc, tnrzota
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❑ CIVIL MISCELLANEOUS (Friday-9:00 am)

(DOL Revocations / RAI,J /Firearm Restoration)
CONFIRMATION REQUIRED

❑ UNLAWF'[JL DETAINERS (Friday — 1030 am)

CONFIRMATION REQUIRED ,~ ~ ~~'

Certificate of Service

I certify that on ~ /a 20~, I C'!'~osited
in the United States mail, O delivered through a legal
messenger service, O personally delivered, a copy of this
document to the attomey(s) of record for OPlaintiff/
Petitioner O Defendant/Respondent O All Other Parties
of Record. ~~ _

Legal or etitioner

PA,~TI':

Sign:

PrintlType Name: Si

WSBA # 25977 (if

Address: 800 Fifth Ave.. Suite 2000

City/State/Zip: Seattle, WA 98104

Attorney for: Public Counsel

Telephone: 206-3 89-2055

Date: 1/10/14

LIST NAMES, ADDRESSES &TELEPHONE NUMBERS
OF ALL PAR'T'IES REQUIRING NOTICE

Name: Steven KinE Name: Sallv Brown &Jennifer Cameron-Rulkowsld

Attorney for: Chairman for UTC Attorney for: UTC

WSBA #: WSBA #: 17094 / 3734

Address: PO BOX 47250 Address: PO BOX 40128

Olympia, WA 98504-0128 Olympia, WA 98504-0128

Telephone: Telephone: 360-664-1193

Name: Sheree Strom-Carson Name• Melinda Davison &

Attorney for: PSE ~ Attorney for: ICNiT

WSBA #: 25349 WSBA #: 31182 / 12~

Address: 10885 NE Fourth St., Suite 700 e~~rPcc• ZZZ C W T~vinr c

Bellevue, WA 98004-5579

Telephone: 425-635-1400

Portland, OR 97204

Telephone: 503-241-7242

Name: Amanda Goodin Name: Daniellle Dixon

Attorney for: NW Ener~v Coalition Attorney for: NW Energy Coalition

WSBA #: 41312 WSBA #:

Address: 705 2°d Ave., Suite 203 Address: 811 1St Ave., Suite 305

Seattle, WA 98104

Telephone: 206-343-7340

Seattle, VYA 98104

Telephone:

CIVIL, NOTICE OF ISSiTE - 2 of 2F~\Cases\UE\~-z-o15s2-~ PSE Rate plan ~4ppeal fThursmn Countyl\Pleadingsloz pC\l~ of io
Supplemental p~ition for Judicial Tt~vieWNotice of Issue-Civil.doc, 1/1/2014
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1 ❑EXPEDITE ZO14 ~~+H 13 A~ 9~ 5

2 ❑ No Hearing Set ~ r -~h j ~

11 
1 C

Q Hearing is Set: 9~~ ~ i ~ r ~~ ' ̀
3

Date: 1/24/2014

4 Time: 9:00 AM

5 Honorable Caxol Murphy

6

7

8
STATE OF WASHINGTON

9 THURSTON COUNTY SUPERIOR COURT

1 O 
WASHINGTON STATE ATTORNEY NO. 13-2-01582-7

11 GENERAL'S OFFICE, PUBLIC
COLJNS~L DIVISION, PUBLIC COUNSEL'S MOTION

12 FOR LEAVE TO FILE

13 
Petitioner, SUPPLEMENTAL PETITION

FOR JUDICIAL REVIEW

14 v.

15 WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION,

16

17 
Res ondent.

1 g Pursuant to RCW 34.05.510 et seq. and Civil Rule 15(d), Petitioner Public

19 
Counsel hereby moves for leave to supplement its Petition for Judicial Review filed on

20
July 24, 2013, in the above-referenced case ("Petition"). Public Counsel's Petition seeks

21
review of portions of the Washington Utilities and Transportation Commission's

22

23 
("Commission" or "WUTC") combined Order 07 in its Dockets LTE-121697 and UG-

24. 121705 (Consolidated) and in UE-130137 and UG-130138 (Consolidated)(joint order

25 referred to as "Final Order 07").

26

PUBLIC COUNSEL'S MOTION FOR 1 ATTORNEY GENERAL OF WASHINGTON

LEAVE TO SUPPLEMENT 
Pubt~~ C°"r`se~

800 Fifth Avenue, Suite 2000
CASE NO. 13-2-01582-7 Seattle, WA 981043188

(20~ a~a-~~aa



1 Since Public Counsel filed its Petition, the Commission on December 12, 2013,

2 issued orders resolving pending. reconsideration requests by other parties in Dockets UE-

3 121697 and UG 121705 (Consolidated) and Order 08 in Dockets UE-130137 and UG-

4 130138 (Consolidated) (Orders 08 and 09 constitute a single order and are collectively

5
referred to herein as the "Reconsideration Order").

6
The Reconsideration Order does not address or resolve the issues raised in Public

7
g Counsel's Petition for Judicial Review of Final Order 07. However, to ensure a

9 complete record and to fully preserve its rights in this review proceeding, Public

10 Counsel moves that the Court grant leave for Public Counsel to supplement its Petition

11 to include the_ Reconsideration Order. This Supplemental Petition is being filed within

12 
30 days of service of the Reconsideration Order, pursuant to RCW 34.05.542(2).

13
No modification of the Case Schedule Order entered on October 30, 2013, is

14
requested or required. By agreement of the parties, the schedule included adequate time

15

16 
for the issuance of the agency Reconsideration Order and any necessary new petitions

17 for review (Joint Scheduling Questionnaire, p. 2). Public Counsel's Supplemental

18 Petition for Judicial Review is attached to this. Motion.

19 Counsel for the Utilities and Transportation Commission, Puget Sound Energy,

~~ and Northwest Energy Coalition have notified Public Counsel that they do not object to

21
this motion.

22

23

24 ~ ~

25 ///

26

PUBLIC COUNSEL'S MOTION FOR 2 ATTORNEY GENERAL OF WASHINGTON

LEAVE TO SUPPLEMENT Public Counsel
800 Fifth Avenue, Suite 2000

CASE NO. 13-2-01582-7 Seattle, WA 98104-3188
(206) 4647744



1 II Dated this 10th day of January, 2014.

2

3

4 ~

5 
.

6

7

8

9

10

11
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13

14

15
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19

20
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26

PUBLIC COUNSEL'S MOTION FOR
LEAVE TO SUPPLEMENT
CASE NO. 13-2-01582-7

ROBERT FERGUSON
ATT(~~RNEY GE R1~

r~' ~ ~ f,

;` - ~ ~ i

Simon J. ffitah j
WSBA 2597 ~

General
Public Counsel

3 ATTORNEY GENERAL OF WASHINGTON
Public Counsel

800 Fifth Avenue, Suite 2000
Seattle, WA 98 1043 1 8 8

(206)464-7744
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PROOF OF SERVICE

I certify that I served a copy of this document on all parties or their counsel of record

on the date below as follows:

Hand delivered via ABC/Legal Messenger to:

Washington Utilities &Transportation:

Chairman Steven King
1300 S. Evergreen Park Dr. SW
PO Box 47250
Olympia , WA 98504-7250

Sent copies via US .Mail Postage Prepaid:

Puget Sound Ener

Sheree Strom Carson
Perkins Coie LLP
10885 NE Fourth Street, Suite 700
Bellevue, WA 98004-5579

ICNU:

Melinda Davison
Joshua D. Weber
Davison Van Cleve, P.C.
333 S.W. Taylor, Suite 400
Portland, OR 97204

NW Energy Coalition:

Amanda W. Goodin
Earth Justice
705 2"d Ave. Suite 203
Seattle, WA 98104

PROOF OF SERVICE' MOTION TO
SUPPLEMENTAL PETITION FOR
JUDICIAL REVIEW
Case No. 13-2-01582-7

Office of the Attorney General:

Sally Brown, SR. AAG
Jennifer Cameron-Rutkowski, AAG
1400 S. Evergreen Park Dr. SW
PO Box 40128
Olympia, WA 98504-0128

Puget Sound Ener

Kenneth Johnson
Director, Federal and State Regulatory Affairs
Puget Sound Energy, Inc.
P.O. Box 97034
PSE 08N
Bellevue, WA 98009-9734

ICNU:

Industrial Customers of Northwest Utilities
818 SW 3`~ Avenue, #266
Portland, OR 97204

NW Energy Coalition:

Danielle Dixon
Nancy Hirsh
811 ls̀  Ave., Suite 305
Seattle, WA 98104

1 ATTORNEY GENERAL OF WASHINGTON
Public Counsel Division
800 5`~Ave., Suite 2000
Seattle, WA 98104-3188

(2061464-7744
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Kroger• Kroger:

The Kroger Co~. Kurt Boehm
1014 Vine Street, ~G-07 Judy Cohn
Cincinnati, OH 45202 Boehm Kurtz &Lowry

36 E. Seventh St., Suite 1510
Cincinnati, OH 45202 .

NWIGU: NWIGU:

Chad M. Stokes Ed Finklea
Tommy Brooks NWIGU
1041 SW Fifth Ave., Suite 2000 326 Fifth Street
Portland, OR 97204-1136 Lake Oswego, OR 97034

The Energy Proiect: FEA:

Ronald Roseman Rita. M. Liotta
2011 14'~ Ave E. U.S. Department. of Navy
Seattle, WA 98112 1 Avenue of the Palms,- Suite 161

San Francisco, CA 94103

Nucor Steel:

Damon E. Xenopoulos
Shaun Mohler
Brickfield Burchette Ruts &Stone PC
1025 Thomas Jefferson St NW
8~' Floor West Tower
Washington, DC 20007

Sent courtesy copy electronically to e-mail addresses above.

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this`d day of January, 2014, at Seattle, WA.

RITCHIE
Legal Assistant

PROOF OF SERVICE MOTION TO
SUPPLEMENTAL PETITION FOR
JUDICIAL REV~W
Case No. 13-2-01582-7

2 ATTORNEY GENERAL OF WASHIlVGTON
Public Counsel Division
800 5`~Ave., Suite 2000
Seattle, WA 98104-3188

(2061464-7744
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STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

WASHINGTON STATE ATTORNEY NO. 13-2-01582-7
GENERAL'S OFFICE, PUBLIC
COUNSEL DNISION, [PROPOSED] ORDER

Petitioner,

v.

WASHINGTON UTILITIES AND
TRANSPORTATION COMIVIISSION,

GRANT]NG MOTION TO
SUPPLEMENT PETITION FOR
JUDICIAL REVIEW OF
AGENCY ACTION

After considering the Petitioner's Motion for Leave to File Supplemental

Petition for Judicial Review of Agency Action ("Motion"), and having found that good

cause exists and that reasonable notice has been given it is hereby ordered that the

Motion is GRANTED. All due dates under the procedural schedule in this case

remain in effect.

DATED this day of January, 2014.

[PROPOSED] ORDER GRANTING
MOTION FOR LEAVE TO FILE
SUPPLEMENTAL PETITION FOR
JUDICIAL REVIEW OF AGENCY
ACTION
CASE NO. 13-2-01582-7

Honorable Carol Murphy

1 ATTORNEY GENERAL OF WASHINGTON
Public Counsel

'800 Fifth Avenue, Suite 2000
Seattle, WA 98 1043 1 8 8

(206)464-7744


