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Bruce J. McNeil

From:
Sent:
IO:

Cc:

Subject:
Attachments:

Steen, Frances - EBSA <Steen'Frances@dol.gov>

Thursday, May 23, 20243:33 PM

Bruce J. McNeil

Berger, Eric - EBSA

Puget Sound Pilots Association - AO Request

AO 95 01.pdf; AO 2007 06.Pdf

Dear Mr. McNeil:

Thank you for meeting with Eric Berger and me on Monday, May 13, 2024. -fo follow-up, I am forwarding to you copies

of Advisory opinions 95-0L and 2OO7-06, which address self-employed individuals.

Sincerely,

frantces ?. Steen

Senior Employee Benefits Law Specialist

Office of Regulations and lnterpretations

U.S. Department of Labor

2OO Constitution Ave., NW, Room N-5655

Washington, DC20210

(202) 693-8s04

Exh. AML-___X 
Docket TP-250574 

Page 4 of 34



Bruce J. McNeil

From:
Sent:
To:
Subject:

Steen, Frances - EBSA <Steen.Frances@dol.gov>

Tuesday, September 3,2024 12:22 PM

Bruce J. McNeil
Advisory Opinion Request - follow-up call

Bruce,

I woutd tike to modify the request that I made in my voicemail message eartier today. We woutd I'ike to have the

catt Later this week. Woul.d 3:00 or 4:00 on Thursday 9/5 work for you? Or Friday 9/6 at 1 :00? Let me know.

Thanks!
Frances Steen

Sr. Emptoyee Benefits Law Speciatist
EBSA-ORI
202-693-8504
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Etr LEECH ]TISHMAN

September 6,2024

Via Certified Mail - Return Receipt Requested

U.S. Department of Labor
Employee Benefits Security Administration
Office of Regulations and Interpretations
Offi.ce Director Joe Canary
200 Constitution Avenue, NW, Suite N'5655
Washington, D.C. 202L0

Bruce J. McNeil
bmcireil@leechtishman.com

Re: Puget Sound Pilots Association Multiple Employer Defined Benefit
Pension Plan

Dear Reader:

Pursuant to ERISA Procedure 76'1, this is a supplemental request made on
behalf of the Puget Sound Pilots Association for an advisory opinion to specifically
address: (il whether the Puget Sound Pilots Association may be considered to be a
bona fi.de "group or association of employers acting for an employer in such capacity''
as that phrase is used in the definition of the term "employer" in section 3(5) of the
Employee Retirement Income Security Act of L974, as amended ("ERISA"), for
purposes of establishing and maintaining a tax-qualified multiple employer defi.ned
benefit pension plan ("MEP") consistent with the definition of a "bona fide group or
association of employers" in section 2510.3-5(b) and section 2510.3-556) of the
Department of Labor Regulationsi and (iil wtrettrer a Puget Sound pilot, a self'
employed individual who forms a limited liability company ("LLC"), treated as a
partnership, or another corporate entity that receives earned income for services
performed by the pilot as a pilot, may be considered to be a "working owner" of a trade
or business without common law employees consistent with the dual treatment of
working owners as employers and employees in section 2510.3-55(d) of the
Department of Labor Reguiations and aB. "owner-employee" as described in section
a01(c) of the Internal Revenue Code of 1986, as amended (the "Code") and qualifii as
both an employer and an employee of the trade or business for purposes of
participating in the MEP.

LEECH TISHMAN FUSCALDO & L,AMPL, LLC

lTlTKStreet,NW,Suitegoo I Washington,D.C.20006 | 1. 202.838.8130 | F: 202.838.8131

leechtishman.com
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U.S. Dept. of Labor
September 6,2024
Page 2

I. Bona Fide Group or Association of Employers.

Historically, the Department of Labor has taken a facts'and-circumstances
approach to determining whether a group or association of employers is a bona fide
employer group or association that may sponsor an ERISA plan on behalf of its
employer members. The guidance issued by the Department of Labor, largely from a
collection of advisory opinions issued over more than three decades, has expressed
the view of the Department with respect to whether, based on individual
circumstances, a particular group or association was able to sponsor a multiple
employer plan. While the language in the advisory opinions has been tailored to the
issues presented to the Department in the specifi.c arrangements involved, the
interpretive guidance issued by the Department has consistently focused on three
criteria: (i) whether the group or association has business or organizational purposes
and functions unrelated to the provision of benefrts (known as the "business purpose"
standard)i (iil whether the employers share some commonality of interest and
genuine organizational relationship unrelated to the provision of benefits (known as

the "commonality" standard)i and (iiil whether the employers that participate in a
benefit program, either directly or indirectly, exercise control over the benefit
prograrn, both in form and substance (known as the "control" standard).

A variety of factors were provided in the guidance issued by the Department
as relevant when applying the three general criteria to a particular gxoup or
association. The three factors include how members are solicitedi who is entitled to
participate and who actually participates in the group or associationi the process by
which the group or association was formedi the purposes for which it was formed;
what, if any, were the preexisting relationships of its membersi the powers, rights,
and privileges of employer members that exist by reason of their status as employersi
who actually controls and directs the activities and operations of the benefi.t programi
the extent of any employment'based common nexus or other genuine organizational
relationship unrelated to the provision ofbenefits.

As explained in this supplemental request for an Advisory Opinion, the Puget
Sound Pilots Association was formed by the Puget Sound pilots in 1935. The business
purpose of the Puget Sound Pilots Association is to facilitate pilots who aid in the
shipment of more than $80 billion in cargo through the Puget Sound waters. The
members of the Puget Sound Pilots Association are Washington State-licensed vessel
captains who pilot vessels of various sizes and configurations through the Puget
Sound waters, sharing a common interest and requirement in the business purpose
of the Puget Sound Pilots Association. Licensed Puget Sound pilots are required on
all foreign'flag commercial vessels, tankers, freighters, cruise ships, and container
ships passing through those waters. They are also required on U.S. vessels engaged
in foreign trade other than with Canada. The governing board of the Puget Sound
Pilots Association consisting only of Puget Sound pilots and assisted by the Executive
Director retained by the Puget Sound Pilots Association negotiate and advocate for
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U.S. Department of Labor
September 6,2024
Page 3

tariffs imposed on the vessels passing through the Puget Sound waters for several
purposes including the compensation paid to the pilots and the retirement and
disabitity benefits, payable under the Amended Retirement Program of Puget Sound
Pilots, a pay'as-you'go or farebox defined benefit pension plan (the "Plan"). The pilots
control the contributions made to fund the benefits payable under the PIan and the
payment of the benefits payable under the Plan. Accordingly, the Puget Sound Pilots
Association and the Puget Sound pilots satisfy the three criteria used by the
Department of Labor to consider an association to be an employer as defined in
section 3(5) of ERISA.

In Advisory Opinion 2007-06A (issued August 16, 2007) the Department of
Labor said that the definitional provisions of ERISA as well as the overall statutory
scheme recognize that an employee benefit plan may be established or maintained
where a cognizable, bona fide gtoup or association of employers acts in the interests
of its employer members to establish a benefit program for the employees of member
employers. See, e.gl., Ad.visory Opinion 2017'02AC (issued May 16, 2017), and
Advisory Opinion 2003-134 (issued September 30, 2003).

In Advisory Opinion 2007'064., the Department of Labor stated that a
determination as to whether there is a bona fide employer group or association must
be made on the basis of all the facts and circumstances involved. Among the factors
considered by the Department of Labor include: (i) trow members are solicitea; (ii)
who is entitled to participate and who actually participates in the association; (iii) the
process by which the association was formed, the purposes for which it was formed,
and what, if any, were the preexisting relationships of its membersi (iv) the powers,
rights, and privileges of employer members that exist by reason of their status as

employersi and (v) who actually controls and directs the activities and operations of
the benefit program. The employers that participate in a benefit program must, either
directly or indirectly, exercise control over the benefit progtram, both in form and in
substance, in order to act as a bona fi.de employer group or association with respect
to the program. See, e.g., Advisory Opinion 2019'01.4. (issued JuIy 8, 2019), Advisory
Opinion }OL7'OZAC (issued May 16, 20t7), and Advisory Opinion 2005-204 (issued

August 31, 2005).

In Advisory Opinion 2019-01A (issued JuIy 8, 2019) the Department of Labor
stated that an important consideration with respect to whether an arrangement is a
bona fide employer group or association is whether the person or gxoup that
maintains the employee benefi.t plan is tied to the employers and employees that
participate in the plan by some common economic or representational interest and a
genuine organizational relationship between the employers unrelated to the
provision of benefi.ts for purposes of section 3(5) of ERISA. See, e.g., Advisory Opinion
2008-0?4. (issued September 26,2008); Advisory Opinion 1996-25A (issued October
31, 1996).

leechtishman.com

Exh. AML-___X 
Docket TP-250574 

Page 8 of 34



U.S. Department of Labor
September 6,2024
Page 4

In this case, a Puget Sound pilot who is a member of the Puget Sound Pilots
Association is considered to be a working owner of a trade or business under section
2510.3'55(0 of the Department of Labor Regulations and section aOf(cXB) of the Code
with a commonality of economic interest and a genuine organizational relationship
unrelated to the provision of benefits under an employee benefit plan. These owner-
employees are engaged in the same industry and profession - vessel pilots in the
Puget Sound waters. In addition, they are required to be members of the Puget Sound
Pilots Association.

The Department of Labor has also stated that control of the group or
association must be vested soleiy in employer members for the group or association
to be a bona fide group or association of employers for purposes of section 3(5) of
ERISA. See, e.g., Advisory Opinion 95'01A (issued February 13, 1995) and Advisory
Opinion 88'07A (issued September 26, 2008).

The Puget Sound Pilots Association is comprised of all the working Puget
Sound pilots, currently 54, and was formed by the pilots in 1935 as a formal
organization with a Federal Employer Identification Number 91'1170751, managed
by the pilots with formal by'laws and a governing body made up of pilots. The Puget
Sound Pilots Association, of which only licensed Puget Sound pilots can be members,
schedules the assignments for the pilots for the vessels, negotiates and advocates for
the tariffs used for paying the compensation to the pilots and the retirement and
disability benefits for the pilots pursuant to the Plan, an unfunded, pay-as'you'go
benefit pension plan sponsored and maintained by the Puget Sound Pilots
Association.

Each member of the Puget Sound Pilots Association is a self'employed Puget
Sound pilot who receives earned income each year as defi.ned in section 401(c) of the
Code. The pilots are not employees of the Puget Sound Pilots Association or any other
organization. Each pilot has formed or will form a corporate entity, such as a limited
liability company (an "LLC") treated as a partnership or an S corporation that
provides earned income for the pilot based upon income earned from the services
performed as a Washington State-licensed Puget Sound pilot. Each pilot participates
in the current Plan and would participate in the proposed MEP, a funded, tax'
qualified multiple employer defined benefit pension plan, which would be subject to
the requirements in section 401(d of the Code and the requirements in ERISA and
would be established and maintained by the Puget Sound Pilots Association.

The Puget Sound pilots, and the corporate entities formed by the pilots have a

commonality of economic interest and a genuine organizational relationship
unrelated to the provision of benefits under the proposed MEP. The pilots are engaged
in the same industry - pilots of vessels passing through the Puget Sound waters. In
addition, only the corporate entities formed by the pilots would participate in the

leechtishman.com
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U.S. Department of Labor
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proposed MEP which would be sponsored by the Puget Sound Pilots Association. The
corporate entities formed by the pilots would determine the terms of the plan, the
benefits payable under the plan, and the power to control the administration and
interpretation of the plan through their authority to nominate, eleet and remove the
members of the governing board of the Puget Sound Pilots Association. The corporate
entities formed by the pilots that would participate in the proposed MEP would have,
therefore, either directly or indirectly, the power and authority to exercise control
over the plan, both in form and in substance, and act as a bona fide employer group
or association with respect to the plan. See,.e.g., Advisory Opinion 2019-01.4. (issued
JuIy 8, 2019); Advisory Opinion 2OL7'02AC (issued May 16, 2017).

The proposed MEP would replace the current Plan, an unfunded, pay-as-you'
go defined benefi.t pension plan which is not subject to ERISA or the Code for tax'
qualified retirement plans (the S+ pilots are independent contractors, so ERISA does
not apply and the requirements for a tax'qualified retirement plan under the Code
do not apply). The proposed MEP would provide substantially identical benefits,
rights, and features that are in the current Plan, and the proposed plan would be
funded and subject to the requirements under ERISA and the Code that apply to a
tax'qualified retirement plan. The creation of a funded, defined benefi.t retirement
plan has been mandated by the Washington State Utilities and Transportation
Commission as part of its tariff setting process.

As previously stated, the benefits paid under the Plan are funded by tariffs
imposed on the vessels that pass through the Puget Sound waters determined, in
part, by the compensation paid to the pilots and the retirement benefits payable to
the pilots who have retired. The cost of the current Plan and the need for tariffs to
pay the benefits will continue to increase in the future with more pilots in the future
and the retirement of more pilots under the cument Plan. The proposed MEP would
also initially be funded with tariffs, but because assets will be contributed to a tax'
exempt trust described in section 501(d of the Code for the funded, tax'qualified
MEP, the assets and the earnings on the assets will eventually fully fund the benefits
payable to the pilots under the proposed plan and no further tariffs would be needed
in the future (resulting in less cost for the vessels passing through the Puget Sound
waters).

Section 2510.3'55 of the Department of Labor Regulations contains the
provisions defining what is a bona fide group or association of employers capable of
establishing a multiple employer defined contribution pension plan. The facts and
circumstances applicable to the Puget Sound Piiots Association as a "bona fide group
or association of employers" capable of establishing a multiple employer pian satisfr
the criteria in section 2510.3'55(b) of the Regulations that identift certain groups and
associations that act as employers within the meaning of section 3(5) of ERISA and
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