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1 BEFORE THE WASHI NGTON
2 UTI LI TIES AND TRANSPORTATI ON COWM SSI ON
3 WASHI NGTON UTI LI TI ES AND ) UT-033011
TRANSPORTATI ON COVM SSI ON, ) Volune V
4 Conpl ai nant, ) Pages 156-217
VS.

5 ADVANCED TELECOM GROUP, | NC.;
ALLEG ANCE TELECOM | NC., AT&T
6 CORP. ; COVAD COVMUNI CATI ONS COMPANY,
ELECTRI C LI GHTWAVE, [NC., ESCHELON
7 TELECOM [INC., f/k/a ADVANCED
TELECOVMMUNI CATI ONS, | NC., FAI RPO NT
8 COVMUNI CATI ONS SOLUTI ONS, | NC.,
GLOBAL CROSSI NG LOCAL SERVI CES,
9 I NC., INTEGRA TELECOM I NC., M
WORLDCOM | NC., McLECD USA, |INC.,
10 SBC TELECOM Inc., QWEST
CORPORATI ON;  XO COVMUNI CATI ONS,
11 INC.; f/k/a NEXTLI NK COVMMUNI CATI ONS,
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I NC. ,
12 Respondent s.
13
14
15 A hearing in the above-entitled matter was

16 held at 10: 07 a.m on Tuesday, October 5, 2004, at
17 2425 Bristol Court, O ynpia, Washington, before
18 Admi ni strative Law Judge ANN RENDAHL.

19
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24 Barbara L. Nel son, CCR

25 Court Reporter
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The parties present were as follows:

QNEST CORPORATI ON, by Douglas R M
Nazari an, Attorney at Law, Hogan & Hartson, 111 S
Calvert Street, Suite 1600, Baltinore, Maryl and
21202, and Lisa Anderl and Adam Sherr, Attorneys at
Law, 1600 Seventh Avenue, Room 3206, Seattl e,
Washi ngt on 98191.

COW SSI ON STAFF, by Chri st opher
Swanson, Assistant Attorney General, 1400 S.
Evergreen Park Drive, S.W, P.O Box 40128, O ynpia,
Washi ngton, 98504-1028.

ESCHELON TELECOM OF WASHI NGTON, by
Judith Endej an, Attorney at Law, G-aham & Dunn, Pier
70, Suite 300, 2801 Al askan Way, Seattle, Washington
98121-1128 (via tel econference bridge.)

TI ME WARNER, by Arthur A. Butler,
Attorney at Law, Ater Wnne, 5450 Two Uni on Squar e,
601 Union Street, Seattle, Washington, 98101 (via
tel econference bridge.)

McLEOD USA TELECOVMUNI CATI ONS SERVI CES,
I NC., by Dan Lipschultz, Attorney at Law, Mss &
Barnett, 4800 Wl ls Fargo Center, 90 S. Seventh
Street, M nneapolis, Mnnesota, 55402 (via
tel econference bridge.)

AT&T COVMUNI CATI ONS OF THE PACI FI C
NORTHWEST, by Dan Waggoner, Attorney at Law, Davis,
Wi ght, Tremaine, 2600 Century Square, 1501 Fourth
Avenue, Seattle, Washington, 98101 (via
tel econference bridge.)
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JUDGE RENDAHL: Let's be on the record.
Good norning. We're here before the Washi ngton
Uilities and Transportation Conmi ssion in Docket
Nunmber UT-033011, which is captioned Washi ngton
Uilities and Transportati on Comm ssion versus
Advanced Tel Com Group, Incorporated, et al. for oral
argunment concerning notions to strike filed by Qmest.

As | noted off the record, there are two
ot her issues we need to tal k about this norning, how
to procedurally address Qwmest's nmotion to strike Tine
War ner testinony, which was filed on Friday, October
1st, and a scheduling issue concerning the additiona
day of testinmony in the m ddle of January.

Before we go any further, let's take
appearances, first fromthose here in the conference
room beginning with Staff.

MR. SWANSON: Chris Swanson, Assistant
Attorney General, for Conmi ssion Staff.

JUDGE RENDAHL: Ckay. Can those of you on
the bridge hear us at this point? | just want to
test out our facilities.

MR. LI PSCHULTZ: Yes.

MR. BUTLER: Yes, | can hear

MS. ENDEJAN: It's fine.

JUDGE RENDAHL: All right. For Qwest?
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1 MR. NAZARI AN: Doug Nazari an, from Hogan and
2 Hartson, along with --

3 MR. SHERR: Adam Sherr, for Quest, as wel

4 as Lisa Anderl.

5 JUDGE RENDAHL: Okay. And on the bridge,

6 for AT&T?

7 MR, WAGGONER: Dan Waggoner, for AT&T

8 JUDGE RENDAHL: And for Eschel on?

9 M5. ENDEJAN: Judy Endej an, for Eschel on

10 JUDGE RENDAHL: And for MLeod?

11 MR, LI PSCHULTZ: Dan Lipschultz, for MLeod.
12 JUDGE RENDAHL: And for Tine Warner Tel econf
13 MR. BUTLER: Art Butler, for Tine Warner

14 Tel ecom
15 JUDGE RENDAHL: Ckay. M. Butler, you'l

16 need to either speak into the handset directly or

17 i ncrease the vol une sonehow.
18 MR. BUTLER: Is this better?
19 JUDGE RENDAHL: Much better, thank you. For

20 those of you on the bridge, when you do speak, again,
21 if you could identify yourselves for the court

22 reporter, that would be hel pful.

23 Al right, the first issue is how to address
24 Quest's motion to strike Tinme Warner testinony. |

25 recei ved a phone call from M. Butler yesterday
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advising ne he that is leaving town on Thursday and
wanted to know what the schedule was for responding
and whet her we were going to have oral argunent on
the Ti me Warner notion.

At that time, | indicated to M. Butler that
| didn't see the need for oral argunment on the Tine
Warner nmotion. And in order to resolve this quickly
and given M. Butler's going out of town, |I'm happy
to try to resolve all of these notions next week
together, and if, M. Butler, you can file sonething
before you | eave, then | think | should be able to

resolve it all.

MR. BUTLER: | guess I'll do that, Your
Honor .

JUDGE RENDAHL: Does that work for Qwest?

MR, SHERR: May we have a nmonent, Your
Honor ?

JUDGE RENDAHL: Sure. Let's be off the
record.

(Di scussion off the record.)

JUDGE RENDAHL: Let's be back on the record.
M. Sherr, M. Nazarian?

MR, SHERR: Thank you, Judge. Adam Sherr.
In our notion, Qmest said it would be willing, in

order to expedite this, to forgo the opportunity to
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1 do witten reply, assunmng we'd be able to do an ora
2 reply. We would ask for the opportunity to at | east,
3 if necessary, provide a witten reply, and we would
4 do it probably within a couple of days of getting M.

5 Butler's response.

6 MR, WAGGONER: This is M. Waggoner. Wen
7 is M. Butler planning to file his response?

8 MR. BUTLER: 1'IlIl file it by Thursday.

9 JUDGE RENDAHL: And that woul d be Thursday,

10 the 7th?

11 MR BUTLER: Yes.

12 JUDGE RENDAHL: All right. So with that, is
13 Tuesday, by noon, possible?

14 MR, SHERR: Yes.

15 JUDGE RENDAHL: All right. So why don't we
16 say any witten reply would be filed by Tuesday,

17 Oct ober the 12th, at noon, and --

18 MR. SHERR: Judge, just to clarify,

19 el ectronically by noon, and we could overnight it

20 that day to the Conm ssion?

21 JUDGE RENDAHL: You know, actually, you can
22 have till the end of the day. |'min hearings, so

23 there's no possibility of ny even reading it. So I'm
24 just going to say by 5:00, and then if you can get it

25 i n paper copy the next day. So instead of by noon



0162

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just by the end of the day, and then I will try to
get an order out by Thursday, the 14th.

MR, SHERR: Thank you, Judge.

JUDGE RENDAHL: And again, I'mgoing to try
to coordinate this with the Conm ssioners so that we
can get a final decision out so that that elimnates
an additional round of appeals, so that you can have
a final decision. |If that's not possible with their
schedule, then it will be an order fromme. So
that's the plan. All right.

The next issue is the additional day of
testimony. Right nowit's schedul ed for Thursday,
January 20th, because we have | ost Wednesday, January
12th, to an open neeting and resolving the Covad
arbitration. So we schedul ed an additional day of
heari ng, should we need it, for the 20th.

And then | was advised Friday that the
Chai rwoman has a conflict with that day, and wondered
if we could nove the day of hearing to the 21st. |If
it's not possible, then it's likely that the
Chai rwonman woul d not sit on Thursday, but the other
two Conmissioners would. So that's sort of the
dilemma that we're faced with. So | don't need an
i medi ate answer from you now, but | wanted to raise

it with you. |If you do have a sense now, that woul d
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1 be hel pful, but if you don't, if you can let ne know
2 by Monday, then we can resolve that procedura

3 questi on.

4 MR. SHERR: Judge, speaking for Qmest, |

5 think that's probably fine. W'Il check and get back
6 to you.

7 JUDGE RENDAHL: Okay. |If you can let ne

8 know if it's a no go by Minday, that would be

9 hel pful .

10 MR. SHERR W | do.

11 MR, SWANSON:. And speaking for Staff, |
12 believe that that is fine, as well, and we will

13 confirmthat in witing.

14 JUDGE RENDAHL: All right. Anyone on the

15 bri dge?

16 MR. BUTLER | think it's fine, fromTine

17 War ner' s standpoint.

18 M5. ENDEJAN: Judge Rendahl, 1'Il check with

19 ny client.

20 JUDGE RENDHAL: Al'l right.

21 MR. LIPSCHULTZ: And I'll do the sane.

22 JUDGE RENDAHL: And that was?

23 MR LI PSCHULTZ: Dan Lipschultz, for MLeod.
24 JUDGE RENDAHL: Okay. Thank you.

25 MS. ENDEJAN. And Judy Endejan, for
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1 Eschel on.

2 MR, WAGGONER: Dan Waggoner, for AT&T. We
3 have no probl em

4 JUDGE RENDAHL: All right. Well, if anyone
5 di scovers that they have a problem Ilet nme know by

6 the end of the day Monday, just so that | can send

7 out the appropriate notice and get it taken care of.
8 Okay. Wth that, | think we're ready to

9 proceed on oral argument on the notions to strike.
10 Because Qwest reserved the option to make an ora

11 reply to the answers, | think what 1'Il do is -- and
12 it's Qwest's notion, take argunent from Qwest first

13 and from Staff, and then any other party that w shes

14 to weigh in. |Is that acceptable?
15 MR. SWANSON:  Yes.
16 JUDGE RENDAHL: Okay. Then let's proceed

17 for Qwest. And we have this roomuntil noon, so

18 don't know how | ong you were planning to argue for

19 but you mi ght want to not argue for nore than half an
20 hour, to allow other parties and the responses we're
21 likely to engender. So go ahead, M. Nazari an.

22 MR. NAZARI AN:  Well, | know better, Your

23 Honor, than to meke concrete prom ses about how | ong
24 I"I'l talk, but | will certainly hope not to push the

25 envel ope of the Court's tine frane.
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Thank you for hearing us today. This npotion
is, in a very real sense, unopposed. The two parties
that submitted the testinmony of M. Snith and M.
Gray have not filed any opposition to this notion
They have not, although their counsel are on the
bri dge and perhaps they'll have sonething to say
about it.

The fact that there's no response to this
nmotion from Eschel on or MLeod demponstrates, | think
nore vividly than any argunent | could make, that
this really -- the testinony of M. Snmith and M.
Gray really are supplenental direct testinony that
are being -- that is being subnmitted for the purpose
of supporting the Staff's case, but in a way that is
extrenely prejudicial to Qwest, because it raises a
nunber of issues and it inports a broad range of
additional facts and allegations that are neither
pled in the anended conpl ai nt nor contai ned anywhere
in M. WIlson's testinony.

For reasons |'Ill discuss, there really is no
way that M. Smith and M. Gray can be said, | think
fairly, to be responding to M. WIlson, at least in
any way that's relevant to the case as it now exists.
| nmean, and renenbering, of course, that the clains

agai nst Eschel on and McLeod have been di sm ssed.
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Staff says in its response and it has said
in discovery responses that it did not in any way
edit or direct this testinmony fromM. Smith and M.
Gray, but of course we know, fromthe settlenment
agreenents that have been approved by the Comm ssion
that the specific areas of testinmony are defined in
both settl enent agreenents, and those provisions did
not come out of thin air; they clearly were
negoti ated and, whoever proposed what, the fact is
that no later than the tine of the settlenent
agreenents, the scope of this testinony was
negoti ated and agreed.

And Staff clearly knew, anticipated, and
want ed the testinony on the areas set forth in the
settl enent agreenents. And because of that, it is
telling now that Staff is the only party, save for
Time Warner, | guess, actually fighting to keep this
testinony in the case.

VWhat that tells us, and what | think, when
you | ook at how this testinony nmatches up agai nst M.
Wl son's direct testinony, what it tells you is this
is supplenental direct testinmony; that if it were
going to be in this case, it should have been in the
case three nonths ago. And it puts Qwest,

particularly for the purposes now, the penalty
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related purposes that Staff says it intends primarily
torely on this testinmony for, it puts Qwest in a
very prejudicial position as this case goes forward.

Renenber, Your Honor, that the Staff's
al | egations, the nunmber of causes of action, the
nunber of days of M. WIlson's cal cul ati on of
violations would lead to a penalty of $188 million in
this case.

You know, Qmest is being taken to task by
Staff for being litigious for fighting these
al l egations, but, you know, you have to take
seriously and you have to defend yourself agai nst
clainms that have that sort of exposure in the eyes of
the Comm ssion Staff.

And al t hough there certainly are issues
about what happened in connection with the various
agreements in Exhibit A and whether they should have
been filed, Staff is seriously overreaching here when
you think about the case that it pled and the case
that was, you know, initiated over a year ago, and
the direct testinony that Staff has actually filed.

I think an instructive way to get at these
issues is to look -- not go |line-by-line through al
this testinony, because Lord knows we don't have al

day, but to look at the exhibits that M. Gray and
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M. Smith have attached to their testinony.

And the exhibits are instructive for a
couple of reasons. | nean, first of all, they al
represent docunments that are now being ported into
the record in this case through these additiona
Wi tnesses. They are -- none of themrepresents a
docunent that was attached -- that was one of M.
Wlson's 80 exhibits to his direct testinony.

And they're inportant because they al
harken back to a tine and they harken back to other
proceedi ngs that were within the public domain at the
time Staff considered the case it wanted to bring.
This stuff was all available to be considered by
Staff when it thought about the case it wanted to
file, the case it wanted to plead, the case it wanted
to pursue, and whether it decided -- well, for
what ever reason Staff decided not to go these routes,
the fact remanins that it didn't, and for it to now
attenpt on this posture to expand the case in this
way is seriously prejudicial and the testinony should
be stricken.

Starting, Your Honor, with M. Gay's
testi nony, he attaches, let's see, six exhibits. The
first two, A-1 and A-2, are letters that MLeod' s

chai rman and general counsel wote to Joel Klein, who
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1 was then the acting Assistant Attorney General in the
2 Antitrust Division of the Departnment of Justice on

3 My 12th of 1997.

4 MR, SWANSON: Judge, Staff is going to

5 object at this point to going through the exhibits

6 line-by-line. That was -- specific objections to the
7 exhi bits should have been in Staff's initial pleading
8 inthis case. | don't think it's appropriate to go

9 t hrough these exhibits line-by-line. Staff linmted
10 itself inits initial pleading, but certainly can
11 reply to Staff's conments in its response.
12 And | believe authority does say that a
13 general objection should be taken generally and that
14 a specific objection is what's required in order to
15 go to a specific issue.
16 JUDGE RENDAHL: Well, | want to listen to
17 what Qnest has to say. | think the objectionis to
18 the testinony, and ny understanding is that includes
19 the exhibits. Now, | don't know that we need to go

20 through the exhibits line-by-line, but I'mnot sure

21 that's what M. Nazarian was intending to do. |I'm
22 going to allow M. Nazarian to proceed and we'll see
23 if it's sonething that becomes -- rises to the |leve

24 that you're objecting to.

25 MR, SWANSON: Thank you, Judge.
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MR, NAZARI AN.  Thank you, Your Honor, and
just to be clear, we're not going to go |ine-by-line
t hrough these, and we al so do assune and certainly
meant that our notion to strike the testinony
i ncluded the striking of any exhibits attached to
that testinony, at least to the extent those exhibits
are not otherwise in the record of the case, which
as to all of these materials, | believe they are not.

Anyway, Your Honor, the first two exhibits,
A-1 and A-2, to M. Gray's testinony, are letters
that McLeod wrote to the Departnent of Justice in My
of 1997, objecting to certain -- what it considered
anticonpetitive behavior that Qwmest was engaged in
vis-a-vis MLeod that had, in its view, Section 271
and antitrust inplications.

There is no conceivabl e way, Your Honor
that this responds to anything in M. WIlson's
testimony. And maybe, before we go any further, it
bears a quick repeat of what -- of how -- of what
Staff has alleged and how M. WIlson's testinony |aid
out that case. Wth respect to the 52 Exhibit A
agreenents originally pled, of which | believe there
are 30 still in the case, Staff alleged that each of
those qualified as an interconnection agreenent for

purposes of the Section 252 filing requirenent.
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Then it alleged that there were three
separate causes of action. And now |'m junping sort
of past Order Nunber 5 and describing only the causes
of action that remain in the case, but there are
three distinct causes of action, three distinct
vi ol ati ons of | aw occasioned by the failure by Quest
and the other respondents to file those agreenents
with the Commr ssion for approval in a tinely fashion,
okay.

M. WIson's testinony goes through each of
those agreenents, and he describes why, in his view,
each of them qualified as an interconnection
agreenent, when that agreenent should have been
filed, and then he cal cul ates the nunber of days |late
it was -- each agreenment was either in filing or in
never being filed, as the case may be.

Hi s testinony does not tal k about the
hi story of Qmest's relations with CLECs in WAshi ngton
or elsewhere, it does not tal k anywhere about
anticonpetitive behavi or supposedly comm tted by
Qnest in 1997, surely. And as we go through these
exhibits, I'Il explain why specifically they bear no
relation at all to the case Staff has pled and to the
testinmony Staff filed at the direct testinony phase

of this case.
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Exhibit Bto M. Gay's testinobny is a chart
entitled Exhibit of Qwvest's Performance in M nnesota,
where it wal ks through a nunber of conplaints that
McLeod had with Qaest's performance on certain
products and certain services in the state of
M nnesota. There is nothing in M. WIlson's
testinmony renotely bearing on these issues or to
which this could conceivably be responsive.

Exhibit Cis an affidavit and exhibits from
a gentl eman nanmed Bl ake Fisher, who was a group vice
presi dent of MLeod back in 2000. And M. Fisher's
af fidavit describes, anong other things, a supposed
oral discount agreement between Qwest and MLeod t hat
was entered into, according to M. Fisher, in Cctober
of 2000. That agreenent is not alleged in this
conplaint. It fornms no part of M. WIlson's
testi nony.

Even by Staff's admi ssion, in its reply in
support of the approval of the settlenent agreenents
bet ween Qwest and MLeod, by Staff's own reckoning,
this oral agreenment is out of bounds in this case.
M. Fisher's other testinony has no rel evance or does
not respond in any way to M. Fisher's -- or to, I'm
sorry, M. WIlson's direct testinony.

There are other issues, by the way, Your
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Honor, that 1'Il talk about |ater, and other serious
problems with the inportation of M. Fisher's
affidavit into the record in this case, but | won't
slow down this particular train to talk about those
just vyet.

Exhibit Dto M. Gay is affidavit and
exhibits of a former McLeod enpl oyee nanmed Lori
Deut meyer, and al t hough that pronunciation woul dn't
seem obvi ous from her spelling, that's how she does
it, which | know from havi ng deposed her. M.

Deut meyer testifies in her affidavit --

JUDGE RENDAHL: M. Nazarian, for the court
reporter's benefit, the spelling of Deutneyer is
D-e-u-t-me-y-e-r

MR. NAZARI AN:  Thank you, Your Honor

JUDGE RENDAHL: Because we can all see it,
but she doesn't have that.

MR. NAZARI AN:  Fair enough. I'msorry, |
apol ogi ze. Ms. Deutneyer's affidavit tal ks about the
mechani cs of carrying out, in her view and in
McLeod's view, this supposed oral discount agreenent
that's discussed in M. Fisher's affidavit. So
agai n, that agreenent, that allegation of that
agreenent is out of bounds in this case. It's not

pled, it appears nowhere in M. WIlson's testinony,
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and its fulfillment, as it were, according to Ms.
Deut meyer, is not fair response testinony in this
case.

Exhibit Eto M. Gay's testinony is a
transcript froma MLeod third quarter anal yst
conference call that doesn't seemto really have any
particul ar rel evance other than to say that -- to
show that M. Gray told some stock anal ysts that they
were about to enter into an agreenment with Qwest, and
he says sone things about what -- that suggest that
McLeod thought that agreenment was going to be filed.

But, again, the oral discount agreenent at
issue is not in the case, and would be out of -- it's
out of bounds here and is not appropriate response
testi nony.

M. Smith's testinony attaches a nunber of
exhibits, as well. | think a total of six, although
some of them contain nore than one docunent. Exhibit
2 to M. Smith's testinobny is a letter that Lynne
Powers, an Eschelon vice president, wote to three
Qnest enpl oyees in July of 2000, conplaining about
Quest's UNE-P pricing. That has nothing to do with
anything in M. WIlson's testinony, nor is UNE-P
pricing in Mnnesota in 2000 an issue that's in this

case.
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Exhi bit Nunber 3 to M. Smith's testinony is
an e-nmail anong a variety of Eschelon and US West
peopl e that recounts a great many -- it seems to be
nmeetings, mnutes froma neeting anong fol ks from
Eschel on and Qwmest in which Eschel on conpl ai ned about
a whol e range of order, ordering provisioning,
billing and taxation issues, none of which are
di scussed in any way in M. WIlson's testinony or
bear renotely on the issues pled or laid out in M.
Wl son's direct testinony.

Exhibit 4 to M. Smith's testinony is an
affidavit, again, from M. Powers, that conplains
about UNE pl atformissues, performance issues,
provi sioning issues and billing i ssues, anong other
things, that are not discussed in M. Wlson's
testinmony, are not pled in this case, and | m ght add
is hearsay that's just as objectionable as M.

Fi sher's and Ms. Deutneyer's affidavits, and should
be stricken for all those reasons, as well

Exhi bit Nunber 5 to M. Smth's testinony is
along letter witten by Eschelon to the Arizona
Cor poration Comr ssion, the author is Jeff Oxley,

O x-l-e-y, the vice president and general counsel of
Eschel on, conpl ai ni ng about Qmest's change managenent

process as part of the Arizona Commission's
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consi deration of the 271 docket there.

Exhibit 6 to M. Smith's testinmony is a

letter -- another letter fromM. Oxley, | believe,
to -- I"'msorry, it's signed by Ms. Powers. Nope,
I'"msorry. | apologize, Your Honor. There are --

Ms. Powers' affidavit is attached again to this, but
it's aletter fromM. Oxley to the Arizona

Commi ssion relating to the -- to Qwest's treatnment of
CLECs in connection with Qaest's 271 application in

Arizona. It's not at all responsive to anything in

M. WIlson's testinony, not part of this case, as

pl ed by Staff.

And finally, Exhibit 7 to M. Smith's
testi nony attaches a nunber of letters between Quest
and Eschelon, in which -- the gist of which is
Eschel on attenpting to escal ate a nunber of
provi si oni ng, account team staffing, ordering and
ot her disputes between Qwest and Eschel on.

So that -- that's what -- those are the
docunents that these two witnesses seek to inject
into this case. None of themis otherwise in the
record of this case. None of themwas attached to
M. WIlson's testinony, none of themresponds to M.
W | son's testinony, and none of themin any way bears

on the questions that Staff actually pled and that
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M. WIlson testified about, which were should these
agreenents have been filed, and if so, when, and by
whom

In responding to this nmotion to strike,
Staff articulates a nunber of reasons why the
testimony should be allowed to stay in the case. The
only argunent that Staff makes suggesting that the
testinmony is responsive is that it enmbodies MLeod' s
and Eschel on's perspectives on the agreements at
i ssue.

Wel |, McLeod and Eschel on have now settl ed
with the Comri ssion. There are no clains pending
agai nst McLeod and Eschelon, so to the extent their
perspectives on why they didn't file have sone
rel evance, in any way respond to M. Wlson's
testimony, they add nothing to the case and are not
appropriate now, because they shed nothing on Qwest's
decisions to file or not to file.

And beyond that, Staff doesn't really
attenpt to characterize the testinmony of M. Snmith
and M. Gray as responsive; it just attenpts to
characterize it as relevant, and it states a numnber
of purposes for which this testinony is relevant,
none of which are appropriate and certainly not

appropriate on this posture.
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1 The reasons that Staff clains that this

2 testinmony is relevant include giving context to the
3 agreenents. Well, M. WIlson didn't testify about

4 context. M. WIlson's analysis |ooks at the terns of
5 t he docunent, bunps them up agai nst Sections 251(b)
6 and (c) to determ ne whether the agreements, in his
7 view, pertained to provision of interconnection

8 services, as listed in Sections 251(b) and (c), and
9 then he determ ned when the agreenents shoul d have
10 been filed, if they qualify. That's what he did.

11 So the context of the agreenents that's

12 described in this testinmony is not responsive to M.
13 W lson. [It's new.

14 The notivation of the parties is another

15 reason Staff cites that this testinony is relevant.
16 That is not responsive to M. Wlson. M. WIson
17 didn't testify about anybody's notivation. | mean,
18 it's also worth noting that none of these causes of
19 action have a nmens rea el enent, anyway, but, that

20 said, it's not responsive for that purpose.

21 This testinony supposedly is rel evant,

22 according to Staff, in order to denonstrate the

23 damage caused to the marketplace. Well, Staff didn't
24 attenpt to quantify or even opine on the damage to

25 the marketplace. And in fact, when you |l ook at the
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testinony that M. Snmith and M. Gay filed in that
regard, they both say they can't even tell you what
the damage is to their conpanies, let alone to the
mar ket at | arge, so they add nothing in that regard,
and they're not responsive.

Supposedly Staff says that this testinony is
rel evant because it tal ks about the overal
rel ati onshi p between Qrvest and CLECs. That is not
part of M. WIlson's testinony and it is not pled in
this case, nor does it bear on the issues that are
actually pled. But the biggest thing, the biggest
reason why Staff says this testinony is relevant to
this case -- again, not responsive, but relevant --
is that it bears on penalties. And it is in
connection with that rationale, Your Honor, that this
testinmony is nost prejudicial

M. WIlson's witten testinony, on page 127,
which is to say the |ast page, in a single paragraph
says Staff is not naking a recomrendati on about
penalties. And M. WIson does not attenpt anywhere
in his testinony to project, quantify, estimte or
ot herwi se suggest a specific anount of penalties on
any of these, on any of the agreenments, in Exhibit A
or Exhibit B.

Now, when we took M. W Ison's deposition
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1 he was asked by counsel for Eschel on whether, you

2 know, if he were in a roomand the Chairwonman of the
3 Commi ssi on asked hi m what penalties he would

4 recommend, what would he say, and M. W /I son answered
5 that question and a series of follow up questions,

6 both by Ms. Endejan and by nyself, the gist of which
7 is that his position is that each failure to file an
8 agreenent is, by itself, a violation of the |aw

9 wort hy of a maxi mum penalty fromthe nmere fact of

10 filing.

11 Now, M. W/l son was also careful to say in
12 his deposition that that didn't constitute a formnal
13 recommendation, and |'mnot sitting here trying to
14 hold himto that, but the point is, as we sit here,
15 the sumtotal of Staff's theory of penalties consist
16 of not nmaking a recomendation, augnented by M.

17 W lson's viewthat all that matters, for purposes of
18 determi ning penalties, is that agreements were not
19 filed, okay.

20 Now, when you |l ook at the exhibits that are
21 attached to M. Smith and M. Gray, which are a

22 shorthand for what's contained in their testinmony --
23 I mean, we could have gone |ine-by-line through that
24 and seen the same thing, but we didn't. Wat we see

25 is now testinony about UNE-P provisioning problens
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and conversion problems, about CLECs' conplaints
about Qwest's change nmmnagenent process, conplaints
about all sorts of day-to-day issues between Qnest
and CLECs, many of which have nothing to do with the
state of Washi ngton, by the way, being dunped into
the record now for, as Staff puts it, primarily the
pur pose of bearing on penalties.

So where does that put us. \Where that puts
us now is Qnest has filed its response testinony, and
there's going to be a round of reply testinony in
which we'll -- if this -- if this testinony is
allowed to remain in the record, which it shouldn't,
we woul d have to respond and we need to respond to
the wi de-ranging allegations in these testinonies and
in these exhibits, a process that's going to very
dramatically expand the scope of the case that would
have to be presented at the hearing, but we'll get to
t hat .

But the biggest problemis that we would go
to all that response -- or reply testinony while
Staff has the ability to sit and now articulate in
its reply testinony for the first tine howit is that
t he Comm ssion shoul d consi der damages or penalties.

Remenber, when we did our response

testimony, there was no Staff position, there was no
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evi dence bearing on penalties. They were just going
to leave it to the Commi ssion to deci de what to do.
Now what Staff is doing is, through these settlenents
with McLeod and Eschelon that it negotiated, it has
comm ssioned -- you know, put in whatever neutra
terms you want. It has introduced into the record
now a whol e range of new all egati ons, new issues that
it wants to use to argue penalties.

And when it files its reply testinony, Staff
no doubt will feel at liberty to argue fromthe
materials contained in all this response testinony

about what the penalties should be in this case, and

we will not have an opportunity to respond to that.
This case will go to hearing before this Conmmi ssion
with only -- with all of a sudden a new theory of

penal ti es and a whol e bunch of new evi dence bearing
onit. And that is not the way this case was
structured, that is not the way this Comm ssion's
procedural rules contenplate testinony being prepared
and filed in these cases, and it is sinply not fair
There is absolutely no reason why, if Staff
want ed these issues to be part of this proceeding, it
could not have put themin its initial conplaint and
put themin its direct testinony. These conplaints

have been out there, in sonme cases now -- MLeod's
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conpl ai nts about antitrust violations, you know, were
presented to the Departnment of Justice in 1997, but
even tying it slightly nore to unfiled agreenents

i ssues, the entire Mnnesota record was avail able for
this Staff to find out about, consider and deci de how
to frane its case in 2002.

It decided to file a narrower case on
Exhibit A; it decided to file the whole Exhibit B
theory, which was newto all of these cases; it
decided to include as respondents the CLECs who were
parties to these agreenents. No other state did
that. So Staff made consci ous decisi ons about how to
frame this case

What it is now doing, after settling with
all these CLECs, is reframng the case, and it's
sandbaggi ng us, particularly on the penalty conponent
of the case.

Now, |let ne say a couple of things about the
affidavits that have been attached, both to M. Snmith
and to M. Gray's testinony. Staff responds to our
objections to those affidavits by saying that, well
hearsay testinony is allowed all the tinme.

Let nme give you a little history of the
Smith and Deut meyer depositions that bears on this,

and then tell you why, even if hearsay is allowed at
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sone |l evel in adm nistrative proceedi ngs, why the
confrontation issue still is not sol ved.

The history of the Fisher and Deut neyer
af fidavits and depositions is, Your Honor, that those
materials were subnitted in testinony in Mnnesota,
to which we objected, for all the sanme reasons, and
it was decided that, because the M nnesota Departnent
of Conmerce was representing to that comr ssion that
it would bring M. Fisher and Ms. Deutneyer for
hearing, that -- well, the Departnment of Commerce
took the position that because they were bringing
them for hearing, there would be no deposition under
the rules there. | nmean, you have to get |eave of
the ALJ to take discovery in deposition form under
the rules, as | recall them

W went to the ALJ and persuaded himthat we
shoul d be allowed to depose M. Fisher and were told
that we could do that, given the inportance of his
testinmony, that we could take a discovery deposition
because M. Fisher was conmng to the hearing. And
about a week or two before the hearing cane forward
in Mnnesota, all of a sudden, M. Fisher was no
longer willing to come and the M nnesota Depart nment
of Commerce didn't have the time or the resources to

junp through the various hoops to get himthere.
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And so it was decided at the last mnute in
M nnesota that his affidavit and his deposition
transcri pt could beconme part of the record in that
case, over our objections there, which | think were
wel | taken, and the sanme objections we're nmaking
here.

But getting to the real heart of it, the
confrontation issue is not sinply about do we get the
opportunity to |l ook at M. Fisher and ask him
guestions, | ook at Ms. Deutneyer and ask her
guestions; the issue is do we get to challenge their
testimony in a way that allows the trier of fact
actually to assess their credibility.

Now, I"mthe only person in this roomthat
was at M. Fisher's deposition, and | think -- |
don't think M. Lipschultz was there, he'll correct
me, but 1'm probably the only person on this call, as
well. | could tell you my inpressions about M.
Fisher's reactions to certain questions. | could
tell you that | watched hi mbeconme physically
unconfortabl e when he --

MR, SWANSON: Cbjection, Judge. Is M.
Nazarian arguing or is he testifying now, factually,

about his inpressions of the deposition? This is

conpl etely i nproper.
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JUDGE RENDAHL: | would agree that this
doesn't have any bearing. | think you've made your
argunment about confrontation. | don't need to know
this type of information. | don't think it's
particularly relevant, so -- it may be relevant, but

| don't think it's appropriate.

MR. NAZARI AN:  Fair enough, Your Honor

JUDGE RENDAHL: So | think you've made your
argunment about the confrontation issue.

MR, NAZARI AN:  Well, ny only -- thank you,
Your Honor. My only point -- and | don't mean to be
testifying. | phrased it "I could tell you these
t hi ngs" on purpose. And |I'm not sworn today, and
don't plan to be, today, anyway, but the point -- the
point is that admtting M. Fisher's cold transcript,
admitting Ms. Deutneyer's cold deposition transcripts
is not a substitute for Your Honor watching those
peopl e respond to questions, it's not a substitute
for the Comm ssioners watching those people respond
to questions.

And when they come up, when these issues,
whi ch, again, do not respond in any way to M.
Wl son's testinmony anyhow, are dunped into the record
inthis -- on this posture and are conpounded by the

inability of the Conm ssion and Your Honor to assess
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their credibility personally, it just nagnifies the
prej udi ce here.

I nean, | think what's really happening is
that, now that all the other CLECs are out of the
case, Staff would like to find a way to turn the heat
up on Qwest. And | understand -- you know, |
understand how litigation tactics change and they're
entitled to litigate this case vigorously, as are we.
But there are rules that this Comm ssion has about
how cases are ordered and structured, and
particularly there are rul es about how response
testinmony is supposed to, in fact, respond. And this
response testinmony is not response testinony; it's
direct testinony that not only supplenents M.

W | son, but it supplenents the allegations in the
case and the clainms that are before this Comi ssion.

And for that reason and all the other
reasons |'ve stated, Your Honor, we would ask that
M. Smith and M. Gray's testinobny be stricken from
the record of this case.

JUDGE RENDAHL: Ckay. Thank you, M.
Nazarian. M. Swanson.

MR, SWANSON: Thank you, Your Honor. The
first issue that the Staff would Iike to address is

this issue of what was pled. And | believe all the
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1 parties are aware that what was pled in this

2 proceedi ng was Conmi ssion Staff was seeking

3 penalties. The Commi ssion has a fair amunt of

4 authority on what exactly needs to go into the

5 anal ysi s when detern ning what those penalties are,
6 and sone of those things are the intent, the damage
7 that was caused, you could think of a nunber of

8 different things that are inportant to bear on that
9 particul ar issue, and that issue was contained in
10 Staff's initial pleading in this matter, and that's

11 sonmething that's inportant and sonething not to

12 forget.

13 | guess, overall, another thing that's very
14 inmportant is there's no such thing as evidence which
15 is too good or too powerful so that it nust be

16 excluded, and that's exactly the kind of evidence we

17 have here today.

18 Rat her than repeat what is stated in Staff's
19 two briefs on this issue, however, Staff wll make
20 two brief points here and then I'l|l address sone of

21 the points M. Nazarian has made.

22 The first point Staff wants to make is that
23 the procedural order of presentation in this case is
24 consi stent with Conmmi ssion rules and rulings and due

25 process.
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First, the Conm ssion accepted the procedure
contenplated in the settlenents as lawful and in the
public interest in Oder Nunber 12.

Addi tionally, under Comm ssion rules, the
order the evidence was received is appropriate.

Under WAC 480-07-470(6), The order of evidence
received will ordinarily be, first, the party having
t he burden of proof; second, the party supporting the
party having the burden of proof; third, parties
opposi ng that party; and fourth, rebuttal

Now, it's true that there have been sone
procedural changes due to the settlenents in this
case, but the evidence was received in a nmanner
substantially in conpliance with this rule. Even if
it wasn't, however, the second part of that rule
says, The presiding officer may direct a nodified
order of presentation considering the needs of the
parties, the Conm ssion, and the proceeding and the
parties' preferences.

Therefore, the decision is well within the
di scretion of the judge. This is also consistent
with traditional evidentiary principles. State v.

Wl lians, 118 Wash. App. 183, 2003, the Court said, A
notion related to order in which the evidence is

received is addressed to the trial court's
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di scretion, the exercise of which the court wll
review only for abuse.

And Evi dence Rule 611 states, The Court
shoul d exerci se reasonabl e control over the order of
presenting witnesses; thus it's the presiding
officer's discretion to decide on this particular
i ssue.

Additionally, as Staff has stated in
briefing, Qwest will have every opportunity to
respond to all evidence offered against it,
consistent with due process principles. And that's
really the heart of the issue here, what does due
process require, since that's what Qwest has
addressed its objection and its notion to strike to.

The second inportant issue Staff wants to
point out is the evidence is relevant to show the
notivation and relationship of the parties at the
time the agreenents were entered into. Also, the
evi dence is relevant to show damage to the market and
the appropriate amount of penalties that should be
| evi ed agai nst Qnest.

As Staff stated earlier, this is consistent
with various Conm ssion cases setting forth the
factors that might be used to determ ne the anount of

penal ti es against a violating party.
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The third point, and one | think that is
very inportant for this particular proceeding, is
there is no prejudice.

The first issue | think that also should be
remenbered is that it's Quest's burden on this issue.
In Carson v. Fine, 123 Wh. 2d 206, 1994, the
Washi ngton Suprenme Court said, under ER 403, the rule
related to exclusion of relevant evidence if
probative value is substantially outweighed and,
| anguage that was cited several tines in Quwest's
brief, the burden of showi ng prejudice is on the
party seeking to exclude, and there's a presunption
in favor of admissibility.

Anot her inportant thing to remenber on this
issue is we are not tal king about a jury here that
m ght beconme confused or swayed by the order in which
the evidence is received, the tenor of the evidence,
the issues in the case, or the type of evidence which
is relevant to a particular finding.

Qnwest has spoken many tines about how t hey
are prejudiced and how the evidence confuses the
issues. In State v. Gould, 58 Wash. App. 175, 1990,
the Court said, Unfair prejudice is that which is
nore likely to rouse an enotional response than a

rati onal decision by the jury.
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We are faced here with a decision-maker that
is made up of professionals who are well-qualified to
sort out the evidence and weigh it appropriately.

The Conmi ssion can take the evidence as it sees it.
It may weigh the evidence and give it the weight that
it deserves. |f the Conmi ssion decides that hearsay
evi dence shouldn't be wei ghed as highly as in-person
testinmony, then it may do so, and it may sort out

whi ch particular issues in the evidence should go to
its ultimate findings in the case.

WAC 480-07-495 nmekes it clear that the
evi dence rules that the Comm ssion shoul d consider
are those for non-jury trials. Qwest's enphasis on
confusion of the issues does not really apply to this
type of proceedi ng, nor does Qwmest's enphasis on its
prejudice, since Qwest will receive all process
requi red under Conmi ssion rules, practices, and due
process principles.

| would also like to address a few of M.
Nazarian's points. First, as we nentioned earlier
the procedure and specific areas discussed in the
settl enments were approved as part of Order Nunmber 12,
to which the Eschel on and McLeod USA testinony was
addressed. And | also want to point out that M.

Nazarian | eft out Public Counsel as a party that was
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responding and | believe that they did file
sonet hi ng, al though they did not appear here today,
so | want to nmake that for the record.

As to the issue of the information in the
public record, Staff set out its conplaint and filed
its testinobny the way that it saw that it should file
that testinony. It didn't cone to these settlenents
until late in the proceeding, and that's just the way
that settlenents work in litigation, especially
nmulti-party litigation, where the parties' interests
may differ

Certainly, it's true that the Eschel on and
McLeod USA testinmony nay be different than Staff's
testinony, but that's sinply because it's conmng from
those parties, rather than Staff. And there's an
easy correction to that, and that is give Qunest the
opportunity to respond. Fortunately, that
opportunity is already built into the record.

What the exhibits do and what the testinony
of Eschelon and McLeod does is lay out the notivation
of Qmest and Eschel on and McLeod USA in terns of why
t he agreenents were not filed in this proceeding.
Staff believes that that is at issue in this case and
t hat such a narrow construction of what it needs to

respond shoul d not be adopted by the presiding
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1 officer.

2 The Conmi ssion has already laid out criteria
3 that should be used to determ ne penalties, and this
4 testimony goes directly to that.

5 As for the issue of the oral agreenents,

6 this information, though it may not, as Staff has

7 al ready indicated, may not go to finding a violation
8 with regard to these particul ar agreenents, it is

9 inmportant and it is relevant to show the relationship
10 of the parties, the transactions to which the ora

11 agreenents, as well as sone of the agreements listed
12 in Exhibit A, occurred at the sane tinme and as part
13 of one particular interaction between these two

14 parties are relevant to this proceedi ng to show why
15 it is the parties didn't file the agreenents, why it
16 is that Eschel on and McLeod USA reacted the way that
17 they did, and why it is we are faced with the issues
18 we are today.

19 As to the | ate hearsay objection Qwest has
20 raised to sone of the affidavits in the Smth
21 testimony, Staff would sinply object that it
22 certainly didn't file that inits initial pleading,
23 and in addition, again, | believe that the Comni ssion
24 can consider this evidence and give it the weight

25 that it deserves. The Commr ssion will not be swayed
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1 by evidence and is very adept at meking that weight

2 and giving that evidence the weight that it should be
3 gi ven, depending on whether it's in hearing testinony
4 or testinmony that is on paper.

5 I guess another point that Staff wants to

6 make is that it's inportant to renenber that, in al

7 l'i kel'ihood and -- that in all likelihood, had Staff

8 not settled with Eschel on and McLeod, Eschel on and

9 McLeod would be filing testinony that, part of it, at
10 | east, nost likely, would be adverse to Quwest,

11 because it would attenpt to shift the blame to Qmest.
12 What Qnest is essentially arguing is that,
13 well, 1 guess the result would be that Qwest woul d
14 benefit fromthe Eschel on and McLeod USA settl enents
15 in the way that it wouldn't benefit had the parties
16 not settled. This is conpletely against the

17 determni nation of Order Number 12, the intent of the
18 parties in the settlenment, and would not be in the
19 public interest as those issues that would have been
20 part of the record either way woul d now be stricken
21 fromthe record.

22 As for the issue of Staff's testinony on

23 damages, what | believe M. WIlson indicated in his
24 testinmony is that -- in his, rather, deposition, is

25 that Staff believes that the Commi ssion shoul d deci de
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1 on what the damages should be, and all this evidence
2 goes to that. And Staff believes that this

3 Commi ssion has those factors in front of it to nake
4 t hat deci sion.

5 Additionally, Staff has also put the parties
6 on notice that it did realize and it did want to

7 argue that the Comm ssion could consider these

8 factors. Staff in fact raised this issue inits

9 response to the Covad petition for review of Order
10 Nunber 5 way back early this year, before any

11 testimony was fil ed.

12 As for the issue of Qwest not having the
13 opportunity to respond because it didn't get to see
14 the damages issue in Staff's initial filing in this
15 case, there's no harm Staff nowis on notice that
16 this issue is in front of the Commission. It wll
17 get the chance to respond to it in its reply case.
18 VWhet her Staff had raised it or the parties here had
19 raised it, Qmest is still going to get the
20 opportunity to respond and weigh in what it thinks
21 t he damages should be and what it thinks the
22 penal ti es should be.
23 And as for the issue of Staff getting the
24 last word, that's correct. That's what's under

25 Commi ssion rule. Staff gets the last word, because
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it has the burden of proof in this proceeding. And
additionally, if Qwest believes that, at the end of
Staff's filing, that Staff has gone way beyond what

it could file in its response testinony, it certainly
has renedi es available to it, though I doubt that any
of those renedi es woul d be appropriate.

Additionally, all the parties will have the
opportunity to argue the issue in their briefs. As
Staff has already said, it reserved the right to
argue the issue of penalties later, as it knows the
Conmi ssion can consider this issue.

Another thing, | think it's inportant to
rem nd the presiding officers, M. Nazarian pointed
out that the depositions of Deutneyer and Fisher were
di scovery depositions. It's inportant to realize
there really isn't a distinction between those two,
that is, for preservation or discovery under the
evidence rules. And as | said, | believe that it's
the Commission's job to sort out howit's going to
wei gh that evidence.

And certainly the issue of Qwmest being
prejudi ced by the presiding officer not being able to
view these individuals, | don't believe that's what
the rules, even the evidence rules that we're not

under here, we're under the WAC standard, require. |
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believe all they require is that the Commi ssion have
the opportunity to cross-exam ne these fol ks, and
that's exactly what Qwmest has had in these -- in the
depositions that M. Nazarian apparently noted up for
t hese fol ks.

For all of those reasons, Staff believes
that Qnest's notion to strike should be denied.
Thank you.

JUDGE RENDAHL: Thank you, M. Swanson. M.
Li pschul tz?

MR. LI PSCHULTZ: Yes, Your Honor. W really
have nothing to add. W provided the testinony
pursuant to the settlenment agreenent covering the
areas that the settlenent agreenent set forth, and we
believe the testinony's relevant and we believe that
Qnest' s due process concerns are adequately addressed
by the procedures available to it in the case, and
have nothing further to add.

JUDGE RENDAHL: Ms. Endej an.

MS. ENDEJAN. Ms. Rendahl, or Judge Rendahl
to save tine, | will sinply state that we concur in
what M. Lipschultz just said. And Eschel on has
not hing further to add.

JUDGE RENDAHL: All right. Anything from

M. Waggoner ?
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MR, WAGGONER: | have nothing further to
add.

JUDGE RENDAHL: And M. Butler?

MR. BUTLER: Yes, Your Honor. First --

JUDGE RENDAHL: You'll need to speak up a
bit. I|'msorry.

MR, BUTLER: All right. Can you hear ne
now?

JUDGE RENDAHL: Yes.

MR. BUTLER: From Time Warner Tel econl s
perspective, we generally agree with the points nade
by M. Swanson. W have a different perspective on a
couple items, and I'd |ike to address those, but
first 1'd like to rem nd Your Honor that the anmended
conplaint filed in this case states clearly that the
Conmi ssion intends to enter into a full and conplete
i nvestigation into the mtters alleged, and it is
prepared to meke determ nations and enter orders as
may be just and reasonable in this case.

We concur with the statenents of M. Swanson
that the Gray and Smith testinonies are not
procedural |y inappropriate, that there is no due
process problem W also agree that they are
relevant, and | want to specifically address the

qguestion of the oral agreenent, and we have a
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slightly different perspective than Staff does with
respect to that.

We believe that the oral agreenent --

JUDGE RENDAHL: You're fading out again.

' msorry.

MR. BUTLER: We believe that the ora
agreenent not only is relevant, but itself can becone
t he subject of penalties, and that is because, as
testified by M. Gay, Agreements 9-A, 44-A and 45-A
were all negotiated and entered into at approxi mately
the sane tinme and intertwi ned with one another, and
they were, together with the oral agreenent, part of
a larger agreenent. They were, in effect, all parts
of the same overall agreenment. The two take-or-pay
agreenents were, according to M. Gray's testinony,
sinmply the nmechani sm proposed by Qaest through which
the benefit of the oral volunme di scount agreenent
woul d at | east be partially realized.

W think it is, therefore, directly rel evant
and within the scope of this proceeding that the
Commi ssi on address what the overall agreenent was
between the parties in this respect, and the specific
agreenents referred to, 44-A 45-A were just part of
the overall agreenent, which also M. Gray testified

Quvest was unwilling to put the entire scope of the
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agreenent in witing out of the concern that other
carriers mght seek the sane agreenent. In other
words, they might exercise the rights to which they
are entitled over the Tel ecom Act of opting into it
and getting the benefit of it.

So fromthat standpoint, we believe not only
is it relevant within the scope of the issues in this
proceedi ng, but itself can become the subject of any
penalty or other renedy ordered by the Commi ssion at
the end of this case.

Simlarly, the testinony or evidence
represented by the Deutneyer affidavit is part of
that same agreenment. It's sinply part of the
i npl ementation of the true-up mechani snms that were
part and parcel of that, as is the testinony about
the aspect of the agreenent that required MlLeod to
remain in Qwvest's 271 proceedi ngs.

That evidence certainly relates to the
culpability and the notivations of Qwest and is
rel evant to any issue regardi ng penalties.

Finally, with respect to M. Nazarian's
conpl ai nt about the use of the deposition transcript,
as we stated in our answer or response to this, the
Civil Rules in Washington specifically contenplate

that the deposition of a witness, whether or not a
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party, may be used by any party for any purpose if
the Court finds that the party offering the
deposition is unable to secure the attendance of the
wi t ness by subpoena. That's Civil Rule 3283. That
conpl etes ny coments.

JUDGE RENDAHL: Okay. Thank you. Anything
in response or reply, M. Nazarian?

MR. NAZARI AN:  Very briefly, Your Honor.
Thank you. First of all, | think it's worth pointing
out that nobody el se who's argued in opposition to
our notion nmade any argunent today that M. Snith or
M. Gray's testinony is, in fact, responsive to M.
W | son, which of course is the core problem here

I mean, again, this testinony was filed in
this case as response testinmony. It's not -- it was
not portrayed as | think it really is, which is
suppl enental direct testinmony. And direct testinony
was required to be filed first, back in June of this
year, and | don't hear anybody who's argued this
norni ng taking issue with what | think we've
denonstrat ed abundantly, which is that it's not
responsive. |It's new direct testinony and it raises
new i ssues.

Wth respect to M. Swanson's points

regarding the settlenent agreenents, there are a
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couple of issues. First of all, the fact that Staff,
McLeod and Eschel on may have i ntended that their
settlenents would bring about the enhancenent of the
record of course has no bearing on whether it's, in
fact, appropriate to do that. That's a function of
this Comm ssion's rules and Your Honor's application
of those rules to this case.

They cannot agree anongst thenselves to
suppl enent the record in a manner that's prejudicia
to Qnest under the rules and say that, well, that
| eaves us no recourse. And in fact, although the
Commi ssion did approve the settlenment agreenents as
drafted and signed, | do believe Order Nunber 12
specifically reserved to Quest the right to seek that
this testinony be stricken fromthe record, which is
exactly what we've done.

So while it may well be that the Commi ssion
deci ded that the settlenents were fair, reasonable
and in the public interest, that decision is not
si mul taneously a decision that the testinony they
would file is appropriate in the record of this case
and can't be stricken as a matter of collatera
estoppel or sonething |like that.

Mor eover, M. Swanson makes the point that,

wel |, you know, these settlenents canme later in the
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case, these new issues cane up later in the case, so
inlitigation, these things happen. Well, in
litigation, when facts change and issues get expanded
or added to the case, what happens is the plaintiff
seeks | eave to amend the conplaint and properly
posture the issues in the case in a nanner that
allows the responding parties to respond to themin a
procedural |y appropriate fashion

Nobody' s done anyt hing of the sort here.
What they've done is filed a settlenent agreenent,
file testinony -- or file direct testinmony with a
response testinony |abel on it and then tell us sort
of too bad, so sad. That's not how litigation works.

Wth respect to penalties, it's interesting
that now, as we sit here in the state where | believe
the Bl akely case cane from we have an argunent that
un-pl ed of fenses shoul d bear on the sentencing
decision. | mean, this alleged oral agreement, and
there are things to say about this on the facts that
I won't go into here, but what they want to do is say
we don't have to plead this, we don't have to prove
this, but we want to dunp it in the record and have
Qnest penalized on it, even though it's not one of
the agreenents that we supposedly violated federa

and Washington law by not filing. And if M. Swanson



0205

1 didn't say it so explicitly, M. Butler did.

2 And so you've got to ask yourself if that is
3 a fair way to go about assessing penalties. And on

4 top of that, | would ask how does MLeod's conplaints
5 about Qwmest's antitrust -- alleged antitrust

6 violations in 1996 bear at all on penalties here.

7 How does Qmest's ability or inability to convert

8 Centrex lines to UNE-P have any rel evance to the

9 issues in this case. How does -- or to Qwmest's

10 penalties for failure to file agreenents. How does
11 Quest's alleged inability to satisfy Eschelon's

12 ordering and provisioning needs have any rel evance to
13 a penalty for failing to file agreenents.

14 The fact is, Your Honor, it doesn't, and

15 it's just -- it's designed to be sort of additiona

16 bad facts to nmake the record | ook bad, to nmake Quest
17 | ook bad, to juice up the penalty analysis on issues
18 that are not properly presented. And there are --

19 I"'msure are other little points, but | will stop

20 now, Your Honor. Thank you very much.

21 JUDGE RENDAHL: Ckay. | have a few
22 questions for you all. And I'lIl start with you, M.
23 Nazarian. | just want to summari ze what | heard as

24 the main points you' re maki ng and make sure that |

25 haven't mi ssed anything.
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I "' m under standi ng that your argument is that
the testinmony by M. Gray and M. Smith is really
suppl enental direct testinmony by Staff and directed
by Staff.

Secondly, that, through this testinony,
Staff is expanding the case by adding in additiona
i ssues and pl eading additional issues. Third, that
the testinmony and the exhibits attached to the
testinmony of M. Gray and M. Smith don't bear any
relation to the case that Staff has pled or to M.

W | son's direct testinony, and that these new
allegations are really to argue the penalties issue
and that Qwmest is prejudiced by not having an
opportunity to respond to whatever Staff may raise in
its reply testinony.

Does that accurately summarize your nmin
poi nts?

MR. NAZARI AN: That accurately summari zes
our nmain points. | nean, there are some things in
our witten brief | didn't enphasize here, such as,
for exanmple, M. Gray's conplete |ack of any personal
knowl edge of anything he says in his testinony, but
that -- you're right. That gets at it.

And |'m sorry, Your Honor, to junp back.

There was one other reply point | wanted to nmake, and
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it will take ne one second. | believe M. Swanson
said there's no difference between a di scovery
deposition and a testinony deposition. |If | recall
correctly, Your Honor, you made exactly that
distinction in connection with M. WIlson's
deposition, that we were cautioned, and M. Swanson
tried to hold ne to it, that the deposition in this
case was strictly a discovery deposition, that we
were to explore facts and not to cross-exam ne him
So to the extent there is a difference, | believe it
is recognized in this very proceedi ng, and Your Honor
has, in fact, recognized it in the way she's franmed
depositions in this case.

So I"msorry to derail, but | wanted to --
didn't want to forget that.

JUDGE RENDAHL: That's fine. |If Qwest has
the opportunity to file rebuttal testinony to any
testimony relating to penalties, and this is how I
see it coming fromyour arguments and hearing Staff's
reply, your concern is that Staff will, in response
to what's in M. Gray's testinmony and M. Snith's
testi mony, develop reply testinmony that adds new
i ssues on penalties, to which Qvest would not have an
opportunity to reply in the procedure that we've set

up for rounds of testinmony; is that correct?
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1 MR. NAZARI AN: That is anong the nmany

2 probl ens, yes.

3 JUDGE RENDAHL: All right. | understand

4 that there's a prejudice issue and other issues.

5 MR. NAZARI AN: | under st and.

6 JUDGE RENDAHL: But in terns of the

7 schedul i ng and the due process opportunity of no

8 opportunity to reply, that's what you're concerned

9 about ?

10 MR. NAZARI AN: |'m concerned nore

11 structurally than just not having the opportunity. |
12 nmean, the problemis that, as this would play out

13 right now, with this testinony left in, we would

14 reply to all these many spl endored factua

15 al l egations while they are now taking the sane

16 factual allegations and making their penalties case
17 for the very first time, okay.

18 Now, it's -- you know, it conpletely upsets
19 the notion of how this case was supposed to proceed
20 in the first place, but Your Honor's question is,

21 Well, if we were given a chance to rebut that, is

22 t hat good enough. Well, then Staff's going to want a
23 chance to rebut the rebuttal, because they are the
24 plaintiff, they get the |last word.

25 And now we're butting right up to the
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hearing. | mean, assunming --

JUDGE RENDAHL: I'mjust asking if that's an
option, and this is an issue the Comr ssion has had
to deal with in other cases, in particular, in rate
cases and in cost cases, where this happens,
unfortunately, all too often

MR. NAZARI AN:  Sure.

JUDGE RENDAHL: So it is a procedure the
Commi ssion has used in the past to address the
percei ved prejudice that parties have in seeing
something for the first time in reply testinony. The
Commi ssi on doesn't condone parties making their cases
for the first tine inreply testinony. It has
addressed that in other cases.

So I"'mjust -- | guess |I'msaying to you
that this is an option that has been used in the
past. And although |I understand it woul dn't
conpl etely address your concerns, would it address,
in part, the procedural concern, the lack of an
opportunity to reply?

MR, NAZARI AN:  Well, it would respond to the
| ack of an opportunity to respond to the reply, but
we don't think it would cure the problem W don't
think it would cure sort of the fundanmental

reorientation of the case that it would occasion if
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the procedure -- if the response was to reorient the
procedure in that fashion.

JUDGE RENDAHL: Okay. | think that's all
have for Quest.

M. Swanson, what relationship does M.
Gray's and M. Smith's testinony, in your
under st andi ng, what does it have to the Exhibit B
agreement issue, or is it just linited to the penalty
i ssue for Exhibit A?

MR, SWANSON: If | might have a nonent,
Judge? Do you m nd?

JUDGE RENDAHL: Let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: All right. Let's be back on
the record. M. Swanson.

MR, SWANSON: | guess | just nust confess,
you know, | don't think |I have a thorough answer,
al though I do believe Staff, you know, would want to
reserve the right to argue that that infornmation
woul d go to issues regarding Exhibit B agreenents, it
does tal k about keeping things secret, it does talk
about the relationship of the parties and m ght be
relevant to the clainms that are at issue with regard
to the Exhibit B agreenents, and does tal k sone about

whol esal e custoner preferences, which is an issue
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1 wi th Exhibit B.

2 JUDGE RENDAHL: Ckay.
3 MR, SWANSON: And if | could, after you're
4 done with questions, 1'd like to, if possible,

5 respond to this issue of the discovery deposition.

6 | don't know. | believe that there is authority

7 saying that, even if that's the case, even if it was
8 taken for discovery, that it could be used as a

9 preservation deposition if the witness is

10 unavailable. 1'Il just leave it at that, | guess.
11 JUDGE RENDAHL: All right. And | guess |'d
12 ask you, as well, simlar to what | asked M.

13 Nazarian, in terms of if Staff's reply testinony

14 i ncl udes new positions, new allegations or argunents
15 related to penalties, based upon M. Smith's and M.
16 Gray's testinmony, what's your position on the

17 opportunity for rebuttal testinony to that point?

18 MR. SWANSON: Thank you, Judge. | guess the
19 first thing I think Staff would |ike to have the

20 Judge consider here is the fact that this is, again,
21 consistent with Qwest's pattern of objecting to

22 testimony or objecting to evidence before it even

23 comes to the Commission or is in the record.

24 And again, | believe the procedural rules

25 were put in place to allow parties to deal with those
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i ssues. Staff's position would be, you know, Qwest
shoul d be bringing up things when they cone up as the
Conmmi ssion rules require, not bringing themup before
they're even -- before they've even been tal ked about
or discussed.

But as to the issue about additiona
briefing, you know, Staff is confortable with
additional briefing if that's what the Com ssion
sees as appropriate.

JUDGE RENDAHL: Just so that you know, |'m
contenplating an additional round of testinony.

MR, SWANSON: Sure. Oh, | apologize, Judge.
Addi tional round of testinony, Staff is confortable
with that, but also wants to caution Your Honor and
the Conmmi ssion that we certainly don't want to get
into a pattern, as M. Nazarian pointed out, of sort
of atit for tat kind of thing, where every party is
attenpting to get the last word. It is Staff's right
to have the last word in this proceeding.

And to the extent that any additiona
testimony period could cure perceived due process
i ssues, Staff would certainly agree to that, because
Staff wants to see that due process occurs in this
proceeding. Staff has an interest in that, as well

JUDGE RENDAHL: Okay. 1'Il note that it is
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the right of the party who has the burden of proof to
have the last word, but the last word in this case,
and this applies to other cases, as well, that
doesn't include the right to make additional and new
evi dence or allegations. It is reply testinony,
reply to the response, and replying to the argunents
t hat are nade.

And the Commi ssion has dealt with this in
cases involving Quwest, in cases involving Verizon,
where the tables were turned in that situation, and
so this is not a new situation for the Comm ssion.
The Conmi ssion does not |like to see new information

inreply testinmony, and if that happens, then the

Commi ssion will give the other party an opportunity
to respond. It's not atit for tat. The opportunity
to provide reply testinony is reply. It's not an

opportunity to make the case anew, in a different
way.

So | guess -- and so | appreciate the
concern about what might happen in reply testinony,
and | don't believe it's inappropriate for Qmest or
any other party in a situation where they perceive
the possibility that sonething inappropriate m ght
occur to raise that issue, so that the Judge or the

Commi ssion is aware that there mght be a need for an
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1 addi ti onal procedural step so that we're not, at a

2 | ater date, confronting this for the first tine.
3 So | don't think it's inappropriate for
4 Qnest to raise this issue, and it doesn't -- you
5 know, I'mnot ruling on what we're going to do with

6 rebuttal testinony at this point if the need arises.
7 I"'mjust saying | don't think it's inappropriate for
8 you all to be dickering over that particular issue,
9 because it's been before the Conmi ssion before in
10 ot her cases, it's happened before, and it is

11 appropriate to allow parties to respond if new

12 i nformati on comes up in reply testinony.

13 So with that, | guess |I have a question at
14 this point for -- M. Lipschultz, are you there?

15 MR. LI PSCHULTZ: | am

16 JUDGE RENDAHL: Does McLeod plan to nmake M.

17 Fi sher or Ms. Deutneyer avail able at the hearing, or

18 does McLeod plan to rely solely on the witten

19 deposition transcript and the affidavit of M.

20 Deut mreyer and M. Fisher?

21 MR. LI PSCHULTZ: | believe MlLeod intends to
22 rely on the testinony and the affidavits attached to

23 the testinony, but | confess that we haven't

24 di scussed that. | can tell you that MLeod really

25 has no control over M. Fisher. He has |ong since
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departed McLeod. He lives in Utah. M. Deutneyer is
still enployed by McLeod, but we haven't tal ked about
whet her we m ght make them avail able, and | think, at
this point, the client was contenplating that they
woul d not be, that the witten testinony would be it.

JUDGE RENDAHL: All right. And also, for
you, Ms. Endejan, does Eschelon plan to make Ms.
Powers avail able or was Eschel on planning to rely on
the affidavit al one?

MS. ENDEJAN.  Your Honor, Eschel on was
pl anning on relying solely on the testinony of M.
Smith. | don't know about the availability of Ms.
Powers. | don't know what her current status or
situation is, so | would have to check

JUDGE RENDAHL: Okay. And | think I had an
addi ti onal question for both MLeod and Eschel on.
Let me | ook over ny notes. No, | don't think I have
any ot her questions.

And is there anything further anybody wants
to add this norning?

MR. NAZARI AN: Not from Qwest, Your Honor
Thank you.

MR, SWANSON: | guess if Staff may, | would
like to point out it does believe, and its position

is that the conplaint did include the contenplation
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of penalties and that does enconpass the issues in
this case, and to the extent that Qwest is trying to
segregate the issues to the point of a microscopic
vi ew of what the issues are in the case, | don't
think Staff necessarily concurs with that and Staff
doesn't believe that it's |limted in that way.

MR, NAZARI AN:  May | respond very briefly to
t hat, Your Honor?

JUDGE RENDAHL: Pl ease go ahead.

MR. NAZARI AN:  Thank you. It is true that
the amended conpl ai nt contenpl ates penalties. It is
also true that M. WIlson's direct testinony, which
is the direct testinony on which Staff relies and in
which Staff was obliged to put forth its case at the
direct testinmony stage, does not raise any of these
i ssues, and in fact, it affirmatively eschews any
anal ysis of penalties.

And so, you know, saying that the amended
conpl ai nt tal ked about penalties actually makes our
poi nt nore vividly, because when you put that up
agai nst the direct testinony that Staff filed and on
which it relies, what you see is nothing resemnbling
what is in this so-called response testinony, and
that's the problem

JUDGE RENDAHL: Well, I'm anticipating that
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we' || have further arguments based on the reply
testinmony, but at this point |'mgoing to take under
advi semrent the argunents you all have nmade this
norning, as well as the witten pleadings, the
nmoti on, and the responses, and as | nentioned
earlier, we'll endeavor to get a witten order out by
Thur sday, October the 14th, hopefully to allow you
all enough tinme to prepare the reply testinony that
right now is scheduled to be filed on Novenber 8th.

Now, that's where we are, and | expect |
will hear fromall of you after the 14th if there's
any issue that's not to your liking one way or the
other. So if there's nothing further, | think we're
adj ourned this norning.

MR. NAZARI AN:  Thank you, Your Honor

MR, SHERR: Thank you, Judge.

JUDGE RENDAHL: Thank you. Let's be off the
record.

(Proceedi ngs adjourned at 11:37 a.m)



