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l. INTRODUCTION

1. Puget Sound Energy, Inc. ("PSE") hereby submits its response in opposition to the
Cities Motion for Summary Determination and Memorandum in Support ("Cities Motion™) filed by
of the Cities of Auburn, Bremerton, Des Moines, Federa Way, Lakewood, Renton, Redmond,
SeaTac and Tukwila ("the Cities") and in oppaosition to the City of Kent's Amended Motion for
Summary Determination ("Kent's Mation"), and cross moves for summary determination in PSE's
favor on dl issuesraised in the Complaints and Petitions filed by the Cities and Kent in this
consolidated proceeding. PSE sometimes refers to the Cities and Kent collectively herein as the
"dties"

2. This proceeding bringsinto issue. RCW 9A.72.085, RCW 34.05.240,

RCW 35.21.860, RCW 35.22.280, RCW 35.96.010, RCW 35.99.010, RCW 80.01.040,

RCW 80.25.020, RCW 80.28.010, RCW 80.28.060, RCW 80.28.080, RCW 80.28.090, RCW
80.28.100, RCW 80.32.060, WAC 296-45-045, WAC 480-09-230, WAC 480-09-426(2),
WAC 480-100-56, Schedules 70, 71 and 80 of PSE's Tariff WN U-60, Electric Tariff G, and
NESC 8§ 231.B 323 and 382.

3. The cities wish to have PSE convert its existing overhead dectric digtribution
facilities dong various street improvement projects to underground rather than to have PSE relocate
those overhead facilities to new overhead locations to accommodate road widening. The cities seek
to require PSE to perform such underground conversions on the cities terms while ignoring the
requirements in PSE's Tariff for such conversions. In doing so, the cities seek to escgpe some of
the costs of the underground conversions, and to shift such coststo PSE and itsratepayers. The
cities also seek to obtain total control over whether and when the new underground facilities must

be relocated in the future, without having to bear any cost
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consequences for adecision to require relocation of PSE's underground system.

4. Schedule 71 requires that property owners in a conversion area provide space and
legal rights on their private property, a their expense, for placement of facilitiesthat in PSE's
judgment should be ingtalled on private property, in aform satisfactory to PSE. If such operating
rights are not provided, then the conditions of Schedule 71 are not met, and PSE is not required to
perform the conversion. Insteed, aterndtives are available such as relocating the existing overhead
to new overhead locationsiif required by the circumstances of a project. Under PSE's franchises
with dities, such relocation generdly would be at PSE's expense.

5. If cities requesting Schedule 71 conversions wish to obtain conversonsto
underground rather than relocation of existing overhead to new overhead locations, then they must
bewilling to take steps necessary to ensure that the operating rights that PSE requires for its
facilities are provided to PSE. Such steps may include paying property owners congderation for
easement rights granted to PSE if a property owner demands such consideration, or rembursing
PSE for such payments if PSE undertakes the task of negotiating with and issuing checksto
property owners. Cities requesting conversions must also agree to protect PSE from the costs of
forced future relocation of facilities that PSE agrees to place in the public rights-of-way rather than
on private property when it ingtalsits underground system. PSE's current form Underground
Converson Agreement explicitly spells out these obligations, and is fully consstent with Schedule
71.

6. The Cities amended their Petition to include a clam related to the underground
conversion of Phase |l of South 170th Street in SeaTac. That conversion isthe subject of
consolidated Docket Nos. UE-010891 and UE-011027 (the " Schedule 70 Proceeding”). If the
Commission determines in the Schedule 70 Proceeding that
Schedule 71 gppliesto Phase |1 of the Sealac South 170th Street Peskins Core LLP
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converson (rather than Schedule 70), then the Commission must resolve in this Schedule 71
proceeding the question whether Sealac must pay 30% or 70% of the costs of the conversion (or
of some proportion of the costs of the conversion) under the cost sharing provisons of Schedule 71.
Only two of the eight existing poles on South 170th Street are "required to be relocated due to
addition of one full lane or more' to South 170th Street within the meaning of Schedule 71. Thus,
Sealac must pay 30% of ¥4 of the costs of the converson and 70% of the remaining ¥of the costs
of the conversion.

7. The Cities dso amended their Petition to include a claim regarding a converson
along South 320th Street in Federd Way. PSE's exigting overhead facilities along South 320th
Street are located on PSE easement, not in Federd Way's rights-of-way. Schedule 71 does not
apply to facilities located on private property. If Federal Way wishes to have PSE convert these
facilities to underground, Federd Way must pay 100% of the costs of the conversion.

8. As st forth below, the Commission should deny the cities motions for summary
determination, grant PSE's craoss motion for summary determination, and dismiss the Cities and
Kent's Petitions, with preudice.

Il.  STATEMENT OF FACT

0. In an effort to aid the Commission's consderation of these cross motions for
summary determination, PSE does not repeat here the factual statements set forth in the parties
Stipulation of Facts and Law, or PSE's correction of certain misstatements of fact contained in the
cities motions, or PSE's additiond facts related to the motions. Instead, PSE addresses such facts
along with its arguments, presented below, so that the Commission can more easly consider the

factsin context and determine whether there are any disputed facts that are materid to the issues

before the Commission.
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10.  PSE submitsthe Declarations of Lynn F. Logen ("Logen Decl."), Mike Copps
("Copps Decl."), Doug Corbin ("Corbin Decl."), Greg Zdler ("Zdler Decl.") and Andy Lowrey
("Lowrey Decl.") in support of this response and cross motion.

[1l.  ARGUMENT
A. L egal Standards and the Scope of This Proceeding

1 Standard for summary deter mination.

11. Pursuant to WAC 480-09-426(2), a party requesting summary determination must
show that "the pleadings filed in the proceeding, together with any properly admissible evidentiary
support, show thet there is no genuine issue as to any materid fact and the moving party is entitled
to summary determination in itsfavor.” The Commission considers mations for summary
determination under "the standards gpplicable to a motion made under CR 56 of the civil rules for

superior court.” 1d. CR 56 provides:

The judgment sought shdl be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue asto any materid
fact and that the moving party is entitled to a judgment as amatter of law.

CR 56(C).

12. PSE does not believe that there are any facts in dispute regarding the positions of
the parties or their actions as to the Pacific Highway South projects that are currently in the planning
stages, and that brought these Schedule 71 issues before the Commission. See Stipulated Facts
Nos. 1-11. There are dso no essentid facts in dispute regarding the SeaTac South 170th Street
conversion or the Federal Way South 320th Street conversion. See Stipulated Facts Nos. 12-20.

13. It is clear from the competing declarations submitted by the cities and PSE that the

parties do not agree generaly about whether PSE's interpretation of
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Schedule 71 with respect to easements is consstent with PSE's historica position. PSE does not
believe that any such disputeis material. "A materid fact is one of such nature thet it affects the
outcome of the litigation." Greater Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 279, 937
P.2d 1082 (1997). Inthis case, the plain language of Schedule 71 controls resolution of this
proceeding, and there is no need for the Commission to look beyond the plain language of the
Taiff.1

14. Even if the Commission were to decide that PSE's historical gpplication of Schedule
71 as to essements were materia to its resolution of this proceeding, PSE's declarations set forth
specific, detailed evidence showing that its current gpplication of Schedule 71 isfully consstent with
its historical application of Schedule 71, as described below. PSE has submitted specific testimony
and documents showing that PSE historically has required that easements be provided for Schedule
71 conversions, at no cost to PSE, in order for Schedule 71 projects to proceed. The cities broad,
conclusory statements to the contrary are not sufficient to prevent summary determination against
them. See, e.g., Michelsen v. The Boeing Company, 63 Wn. App. 917, 920-21, 826 P.2d 214
(1991) (A party opposing summary determination must provide "more than conclusory alegations,
Speculation or argumentative assertions of the existence of unresolved factua issues,” and "must set
forth specific facts to rebut the moving party's contentions."); Meyer v. Univ. of Wash., 105
Wn.2d 847, 852, 719 P.2d 98 (1986) ("'Issues of materid fact cannot be raised by merely claiming
contrary facts," and instead the other party "must set forth specific facts which sufficiently rebut the

moving party's contentions and disclose the existence of a genuine issue asto amateria fact.”).

1 The Commission must look beyond the plain language of Schedule 71 with respect to the
30%/70% issue for the SeaTac South 170th Street conversion and the Federal Way South 320" Street
Conversion. However, there are no competing facts with respect to those conveysions, and the

.. . . ERKINS LOIE LLP
Commission can decide those issues as a matter of law. one Bellevue
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15. In addition, the Commission "may decide afactud issue as a maiter of law if thereis
only one conclusion that reasonable minds could reach.” Michelson, 63 Wn. App. at 920. Inthe
present case, reasonable minds could only reach the conclusion that PSE's judgments with respect
to undergrounding are sound, and that PSE's current interpretation of Schedule 71 is consstent with

its higtoricd interpretation of the Tariff.

2. Standard for interpreting PSE's Tariff.

16.  Thereisno question that filed and approved tariffs have the force and effect of Sate
law, and that PSE is obligated to charge its customers pursuart to itstariffs. See Gen. Tel. Co. of
the Northwest, Inc. v. City of Bothell, 105 Wn.2d 579, 585, 716 P.2d 879 (1986) ("GTE v.
Bothell"); RCW 80.28.080. The question in this case is whether PSE or the petitioners are correct
with respect to their interpretations of Schedule 71.

17.  Thesandard for interpreting PSE's Tariff is dso uncontested.

When, as here, parties dispute what particular provisons require, [the
Commission] must look firdt to the plain meaning of the tariff. If the tariff
language is plain and unambiguous, there is no need to resort to rules of
congtruction.

Air Liguide America Corp. v. Puget Sound Energy, Inc., Docket No. UE-981410, Fifth
Supplemental Order Granting Complaint, Ordering Refunds and Other Rdlief, 1999 Wash. UTC
LEXIS591 (Aug. 3, 1999), a *11 (citations omitted). If tariff languageisnot plain, or is
ambiguous, the Commission gpplies rules of congtruction to determine what the Commission
intended in approving the tariff. Seeid. at *11-12. Seealso Nat'l Union Ins. Co. v. Puget
Sound Power & Light Co., 94 Wn. App. 163, 171, 173, 972 P.2d 481 (1999).
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3. The Commission does not have authority to issue any ruling based
on PSE'sfranchises with the Cities.

18.  Thedities petitions do not seek a declaration from the Commisson asto the
meaning of any particular franchise provison. Nevertheless, the cities make a number of statements
regarding franchise issues.

19.  The Commission does not have authority to issue any order in this proceeding
based on PSE's franchises. An agency's authority to issue declaratory ordersislimited to "the
applicability to specified circumstances of arule, order, or statute enforceable by the agency.”
RCW 34.05.240(1) (emphasis added). The Commission'sjurisdiction to issue any declaratory
order or any other order is limited to matters governed by the public service laws, RCW Chapter
80. See RCW 80.01.040(3); Cole v. Wash. Utils. and Trans. Comm'n, 79 Wn.2d 302, 306,
485 P.2d 71 (1971).

20.  The Commission has authority to interpret and enforce PSE's Electric Tariff G,
which was filed with the Commission pursuant to RCW 80.28.060 and has the force and effect of
law. See GTE v. Bothell, 105 Wn.2d at 585. However, PSE's franchises with cities are not rules,
orders or statutes, but rather contracts between PSE and the cities. Seeid. at 584. Franchisesare
subject to the rules of contract interpretation, City of Issaquah v. Teleprompter Corp., 93 Wn.2d
567, 578 (1980), which isamatter for the courts, not this Commission.2

21.  Of course, the Commission does have the power to abrogate franchise provisions

to the degree they purport to regulate an activity that state law has delegated to the responsbility of

2 Interpretation of a franchise may require that certain issues that are within the primary
jurigdiction of the Commission be considered and ruled on by the Commission. For example, where a
franchise defers to PSE's filed Tariff with respect to an issue, asin this case, it isgppropriate that this

Commission rule on the proper interpretation of the Tariff. one Bellevue
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the Commisson. See In re the Application of Puget Sound Power & Light Co. and Wash. Nat.
Gas Co. for an Order Authorizing the Merger, Docket Nos. UE-951270 and UE-960195,
Fourteenth Supplemental Order Accepting Stipulation; Approving Merger (Feb. 5, 1997) at p. 42.
In the present case, PSE's franchises with the cities do not impinge on the Commission's authority
because they explicitly and appropriately defer to PSE's Tariff, as gpproved by the Commission,
with respect to any undergrounding of PSE's facilities. For example, Section4 of the Des Moines
Franchise provides that any "undergrounding shal be arranged and accomplished subject to and in
accordance with gpplicable Tariffs on file with the W.U.T.C." Des Moines Franchise, § 4(B),
Stipulated Exhibit No. 3. This contrasts with the entirely separate section of the Des Moines
Franchise setting forth provisons for relocation of facilities, which does not reference PSE's tariffs.
Seeid., 8 6. Smilaly, the Kent franchise limits PSE's undergrounding obligations to the "gpplicable
rates and tariffs on file with the WUTC." Kent Franchise, 8§ 5.2, Stipulated Exhibit No. 253 PSE's
franchises with the other Cities also defer to PSE's Tariff with respect to any underground
converson of PSE'sfacilities.

22.  Thereisone background fact and lega issue with repect to franchisesthat is
uncontested and that the Commission may find relevant to this proceeding: PSE's franchises with

the cities generaly permit the cities to require PSE to relocate existing facilities thet are located in the

3 Contrary to Kent's argument, Schedule 71 controls not only the parties "cost obligations'
with respect to undergrounding, but al of the terms and conditions of underground conversions,
including whether the terms and conditions to obtain an underground conversion have heen setisfied

such that any undergrounding will occur at all. One ERE; '|E ;L;vue
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public rights-of-way to new locations for municipal purposes at PSE's expense4 See Cities Motion
at 21.

4, The Commission does not have authority to issue any ruling asto
the Washington Constitution.

23.  The Commission does not have authority to issue a declaratory order with respect
to the Washington Congtitution, or to issue any ruling regarding the Washington Condtitution in the
context of acomplaint proceeding. As noted above, an agency's authority to issue declaratory
ordersislimited to "the applicability to specified circumstances of a rule, order, or statute
enforceable by the agency.” RCW 34.05.240(1) (emphasis added). "The congtruction of the
meaning and scope of a condtitutiona provison isexclusively a judicial function.” Washington
Sate Highway Comm'n. v. Pacific Northwest Bell Tel. Co., 59 Wn.2d 216, 222, 367 P.2d 605
(1961) (emphasis added).

24.  Evenif the citieswere correct that the Commission can consder congtitutional
mattersin this proceeding, thereis nothing uncongtitutional about requiring facilities to be placed on
private easements as a condition of converting facilities from overhead to underground, or about

requiring cities to pay the costs of such easements, as set forth below.

5. The Commission should regect the cities attempt to blur the
distinction between relocation of utility facilitiesand underground
conversions of utility facilities.

25.  Asthe Ninth Circuit has recognized recently, alocation of the codts of

undergrounding utility facilities, as opposed to the costs of relocating facilities, is amatter that

4 The cities power to order relocations of facilities located in the rights-of -way islimited to
proper exercise of their police powers and to actions that do not impair PSE's ahiljty ta exercise its

rights under the franchise. One éeo iE ;L;vue
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historicaly has not been addressed in Washington common law or statutes. See City of Auburn v.
Qwest Corp., 2001 U.S. App. LEXIS 15518 (amended decision on denid of rehearing, Sth Cir.
July 10, 2001). Instead, the conditions and alocation of costs for undergrounding have been left
to regulation by the Commission, through utility tariffs. PSE's Schedule 71 determines the outcome
of the issues presented to this Commisson. The Cities Motion ignores, and indeed seeksto
obfuscate, the critica distinction between relocation and underground conversion that is reflected
in Washington law.

26. For example, the Cities claim that their projects "require under ground conversion
of PSE's overhead facilitiesin the public rights-of-way," citing "Stipulated Fact No. 5." Cities
Motion at 3. Stipulated Fact No. 5 actudly reads as follows:

The Cities plan to undertake street improvement projects, some of which
necessitate relocation of PSE's overhead facilitiesthat are currently
located in ity rights-of-way.

(Emphasis added). This proceeding is not about whether PSE will relocate its existing overhead
fadlitiesthat are currently located in city rights of way. PSE has offered to relocate its overhead
facilities to new overhead locations to accommodate the Cities road improvements adong Pecific
Highway South. Logen Decl., § 3; Stipulated Fact No. 9. The cities do not want PSE to relocate
itsfacilitiesto new overhead locations. Instead, they have "requested pursuant to Schedule 71 that
PSE convert its overhead facilities...to underground facilities" Stipulated Fact No. 6.

27. PSE has refused to proceed with underground conversion for the cities projects
because they have refused to acknowledge and agree that they must either provide easements on
private property for placement of PSE's facilities or reimburse PSE for PSE's costs to obtain such
easements. Stipulated Fact No. 10.
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B. PSE May Requirethe Citiesto Agreeto Reimburse PSE for the Costs of
Obtaining Easementsfor Placement of Its Underground Facilitiesasa
Condition of Converting PSE's Over head Facilitiesto Underground

1 PSE has no obligation to perform conversions from overhead to
underground unless PSE is provided with easementsfor placement
of facilitieson private property, at no cost to PSE.

28.  Schedule 71 governs the converson of overhead facilities to underground facilities
in commercia aress. It setsforth the conditions that must be met in order for PSE to perform such
conversons, and provides that certain costs for such conversion will be shared by PSE and the
requesting party on either a 30%/70% basis, or a 70%/30% basis. See Schedule 71, 8 3.b.(1).5
Because of this cost sharing, Schedule 71 essentidly provides a subsidy to entities that request PSE
to convert its overhead facilities to underground.

29.  Schedule 71 does not require that al costs associated with a conversion be shared
by PSE. Rather, the 30/70 or 70/30 cost-sharing excludes "al trenching and restoration for duct
and vault sysems' and "surveying for alignment and grades of vaults and ducts" which must be
provided by the requesting entity. Schedule 71, 8 3.b.(2). Asset forth below, Schedule 71 aso
protects PSE from absorbing costs associated with obtaining operating rights that PSE requiresin
connection with an underground conversion.

30.  Schedule 71 dso does not require PSE to underground its facilities whenever an
entity requests such undergrounding. Rather, it sets forth anumber of conditions that must be met in
order for Schedule 71 to apply. Section 2, Availability, describes the type of fadilities that will be

undergrounded (i.e., digtribution but not transmission fadilities, and only distribution facilities of a

® For the Commission's convenience, acopy of Schedule 71 is attached heretq.in the
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minimum length) and the type of system that must remain in the conversion area after the conversion
(i.e, dl digtribution must be underground, with no overhead remaining). The parties agreein this
case that Section 2 requirements are met with respect to the Peacific Highway South projects. See
Stipulated Fact No. 4.

31.  Thedcitiesclam that Section 2 setsforth the only requirements for obtaining a
Schedule 71 converson. That isnot correct. In addition to the Section 2 requirements,

Schedule 71 contains another fundamental requirement:

4, OPERATING RIGHTS -- The owners of real property within the
Converson Areashdl, at their expense, provide space for all
underground €electrical facilities which in the Company's judgment
shall be installed on the property of said owners. In addition, said
owners shall provide to the Company adequate legal rights for the
construction, operation, repair, and maintenance of al dectricd fadilities
ingdled by the Company pursuant to this schedule, all in a form or forms
satisfactory to the Company.

Schedule 71, § 4 (emphasis added).

32.  If such operating rights are not provided to PSE, PSE has no obligation to perform
the conversion. "Service under [ Schedule 71] is subject to the Generad Rules and Provisions
contained in thistariff." Schedule 71, 8§ 8. Those Generd Rules and Provisons are found in
Schedule 80, which provides:

The Company shal not be required to connect with or render serviceto an
goplicant unless and until it has al necessary operating rights, including
rights-of-way, easements, franchises and permits.

Schedule 80, § 9.6
33.  Schedule 71 further requires the entity that requests the conversion to:

Perxins Cole LLP
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enter into awritten contract (the "Contract” herein) for the ingtalation of
such systems, which Contract shdl be consstent with this schedule and shall
be in aform satisfactory to the Company.

Schedule 71, 8 3.a. Schedule 71 aso requires the entity that requests the conversion to pay PSE
the appropriate share of the conversion and to provide trenching and surveying, as described above.
Schedule 71, 8 3.b.-c.

34.  Thecities pogtion that PSE must perform aconversion if the Section 2
requirements are met completely ignores these other limitations and conditions set forth in Schedule
71. Thecitiesmight just aswell argue that PSE must convert its facilities to underground even if the
cities refuse to execute the written Contract required by Schedule 71, or refuse to pay PSE for the
conversion, or refuse to provide trenching or surveying for the conversion.

35.  Thedities seem to argue that the operating rights requirement is different from these
other obligations because Schedule 71 does not explicitly seate that a requesting municipdity must
pay for operating rights. PSE agrees that Schedule 71 does not explicitly state that cities must pay
for operating rights.” However, Schedule 71 could not be more clear that operating rights "shal” be

7 The cities attempt to make much of PSE's "concession” asto thisfact. PSE's agreement on
this point merely avoids any need for the parties or Commission to parce through Section 4 or the
legidative history of the Tariff to determine whether the Commission intended the term "owners of
rea property" in Section 4 to mean "persons or entities requesting a conversion,” or some similar
interpretation, as the Cities do in their Motion at pages 11-12.

PSE believes Section 4 means what it says when it requires "owners of rea property” in the
conversion area to provide operating rights on their private property. However, that does not resolve
the issues before this Commission regarding whether PSE must perform a conversion if such
operating rights are not provided, and whether PSE can require cities requesting conversions to take
on the burden of ensuring that the required operating rights are provided to PSE, or to agree to
reimburse PSE if PSE takes on that burden and property owners demand compensetiqn for such

ERKINS
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provided on private property "for dl underground eectrica facilities which in the Company's
judgment shall be ingtalled on™ private property, and that Schedule 71 is subject to the Generd
Rules and Provisons of the Tariff. Schedule 80, in turn, could not be more clear that PSE "shall not
be required to render service to an gpplicant unless and until it has al necessary operating rights,
induding rights-of-way [and] easements...."® PSE isunder no obligation to convert its facilitiesto
underground if it is not provided with operating rights on private property for facilities that PSE will
require be placed on private property, "in aform or forms satisfactory to the Company.” Schedule
71,8472

36.  Section4 insulates PSE from any burden to obtain operating rights or to pay for
suchrights. Ingteed, "[t]he owners of real property within the Converson Areashdl, at their

expense, provide" suchrights. (Emphasisadded.) The cities argument that PSE must obtain

PSE notes that in some cases, cities actualy are property ownersin conversion areas. When
acity ownsreal property in fee (as opposed to as part of the public rights-of-way), a city is obligated,
as are all other property ownersin the conversion area, to provide the easements PSE requires. In the
past, cities have sometimes avoided having to pay property owners for providing easements to PSE by
providing PSE with PSE easements on city-owned property. See, e.g., Lowrey Decl. 14-7 and
Exhibit H attached thereto.

8 Kent claims that PSE should have let it "in on the secret” of the limitation on PSE's obligation
to perform underground conversions under Schedule 71 if operating rights are not provided. Kent's
Motion a 11. Clearly, Schedule 71 does so, in Section 4 and its reference to the General Terms and
Conditions of PSE's Tariff, Schedule 80. Customers are deemed by law to have knowledge of the
terms and conditions of service as set forth in PSE's Tariff. See, e.g., Tenorev. AT& T Wireless
Servs., 136 Wn.2d 322, 332, 962 P.2d 104 (1998).

9 Schedule 71's limitation on PSE's service obligation is consistent with other situationsin
which PSE's obligation to provide a requested service depends on provision of adequate operating
rights, including easements. For example, a customer requesting a new line extension must obtain all
necessary easements at no cost to PSE. See Schedule 85, § 10, Addendum at 5. Although not
directly applicable in this case, WAC 480-100-56(5) provides that "[a] utility shall not be required to
connect with or render service to an gpplicant unless and until it can secure all necessar

ERKINS LO L.LP. )
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easements at PSE's expense if property owners refuse to provide them for free would shift the costs
for obtaining operating rights from property owners onto PSE, in violation of Section4.

37.  TheCities argue that the only "operating rights' that PSE needs are the rights
granted under its franchises to ingtdl and operate its facilities in the public rights-of-way. Cities
Motion at 13. The Cities interpretation of Section4 would render that section of Schedule 71
meaningless, in violation of established rules of satutory congruction. See, e.g., City of Seattle v.
Sate of Washington, 136 Wn.2d 693, 701, 965 P.2d 619 (1998). Section 2 of Schedule 71
provides that PSE mugt "have the right to render service in such municipdities pursuant to a
franchise in aform satisfactory to the Company.” If the "operating rights' that are the subject of
Section 4 were nothing more than franchise rights, then Section 4 would be superfluous1© In
addition, the Cities interpretation of Section 4 is contrary to their arguments at pages 11-12 of their
Motion that they are not "property owners' under Section 4. 1t would aso read out of existence the
language in Section 4 requiring space to be provided "on the property of" the "owners of regl
property within the Conversion Area.”

38.  TheCities offer to "buy easementsin the City's name for space sufficient to
accommodate all utilities facilities" Cities Motion at 14, does not stisfy the requirements of
Section 4. The Cities are essentialy suggesting that they will expand the width of the public rights-
of-way. See Declaration of ThomasW. Gut ("Gut Decl."), 1 19 (“the relocated facilities would be

subject to the terms of the franchise agreement”). Schedule 71 does not require PSE to place its

10 PSE is not claiming that franchises have nothing to do with operating rights. Clearly, a
franchise provides a form of operating right with respect to facilities that are placed in public rights-of -
way. However, that unremarkable fact does not mean that a franchise is a sufficient operating right
under Section 4 of Schedule 71 with respect to facilities that PSE wishes to place,on private property
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fadlitiesin the rights-of-way, and instead explicitly provides for ingtdlation of PSE's equipment on
private property. Moreover, agenerd "utilities' easement held by acity isnot "aform...satisfactory
to the Company,” for the reasons described in Section 111.B.3, below.

39.  TheCities offer to purchase easementsin their name or to acquire additiond rights-
of-way shows that the cost of acquiring easementsis not redlly the issue that concerns the Cities.
Even though the cities have stipulated that " Schedule 71 does not obligate PSE to locate dl of its
equipment within the city'sright of way," Stipulated Fact No. 3, the Cities arguments boil down to a
clam that they may force PSE to place dl of its underground facilities insde the boundaries of the
public rights-of-way. That podtion is contrary to the plain language of Section 4, which explicitly
provides for ingtalation of PSE's facilities on private property.

40.  Section4 planly leavesto "the Company's judgment” the question of which facilities
should beingtaled on private property. Thus, Schedule 71 explicitly permits PSE to determine that
its underground and pad-mounted facilities such as vaults for junctions, vaults for pulling cable,
transformers and associated vaults, and switches and associated vaults should be ingtalled on private
property.

41.  Section4 dso explicitly permits PSE to require that "legd rights for the congtruction,
operetion, repair, and maintenance of dl ectrical facilitiesingalled by the Company™ be "in aform
or forms satisfactory to the Company.” Thus, Schedule 71 plainly permits PSE to require that
easements be provided on PSE's standard easement form.

42.  Taken al together, Schedule 71 plainly permits PSE to require that eesements on
PSE's standard form be provided to PSE for dl facilities that in PSE's judgment should be placed
on private property in an underground conversion, including vaults for junctions, vaults for pulling
cable, transformers and associated vaults, and switches and
associated vaults. If property ownersfail to provide such Pesians Cole LLP

One Bellevue
Center , Suite

PUGET SOUND ENERGY, INC.'S RESPONSE 4112%0am
AND CROSS MOTION FOR SUMMARY Avenue Northeast
DETERMINATION - 16 Bellevue , WA
[/010778, PSE, Response to Motions for Summary Determination, o8004-5584
9-5-01.D0C] 425) 453-—

6980




NOOWAWRWWWONWRFWOWONONNNONUINANWNNNRENONORORNRFORDRARWENRPRROROONOOAWN

essements at their expense, PSE has no obligation to perform the converson. Nothing in

Schedule 71 requires PSE to absorb such costs, or permits PSE to shift costs of undergrounding

from property ownersin aconversion area or the cost-causer of the conversion to PSE's other

customers.

2.

43.

Thetermsof PSE's Underground Conversion Agreement related to
operating rights are fully consistent with Schedule 71.

Schedule 71 requires the entity that requests the conversion to:

enter into awritten contract (the "Contract” herein) for the ingtalation of
such systems, which Contract shdl be consistent with this schedule and
shall be in a form satisfactory to the Company.

Schedule 71, 8§ 3.a. (emphasis added).

44,

In compliance with the provisons of Schedule 71, PSE is asking the citiesto

execute Underground Conversion Agreementsin the form found at Stipulated Exhibit 16, a copy of

which is attached to the Declaration of Lynn Logen (hereinafter referred to asthe "Form

Agreement”). To date, the cities have refused to do so with respect to the Pacific Highway South

projects. Logen Decl., 13.

45,

Section 1 of the Form Agreement defines "Operating Rights' asfollows:

a. adequate legd rights are rights for the construction, operation, repair,
and maintenance of the Main Didribution System indaled under this
schedule over, under, across, or through al property, including property
within the Conversion Areaowned or not owned by the City. All rights
shdl be in aform acceptable to the Company and shdl be at no cost to the

Company.

b. The cost to the Company of obtaining any such space and rights on any
property other than public rights-of-way shdl be reimbursed in full by the
City. The cost to obtain space and rights

shdl include, but not be limited to, the

actua amount paid for any space and rights, Perans Cole LLp
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gaff costs (including overheads), the actual cost of any easement, fee,
permit, attorney fee, court cost, permit fee, and any survey fee.

c. The Company, in its sole discretion, will ingtal cable and conduit within
the rights-of-way under its franchise within the Converson Area, but will
require al other underground and pad-mounted dectrica facilities,
induding, but not limited to, vaults for junctions, vaults for pulling cable,
transformers and associated vaults, and switches and associated vaullts, to
be ingtalled on private property.

d. The Company's stlandard easement provides an adequate legd right for
fadllities that will be placed on private property. A franchisein aform
satisfactory to the Company provides an adequate legd right for cable and
conduit that will be placed within rights-of-way. Where zoning or other
land use regulations dlow for limited or zero set-back of structures from the
property line, thereby leaving inadequate space for the Company's
equipment that is usudly ingdled on privete property, the Company, inits
sole discretion, may request that the space and rights be within the structure
and meset the Company’s specifications.

e. Where the Company determinesit is not physicaly or economicaly
feasible to obtain space and/or adequate legal rights on private property for
facilities that are required to be ingtalled on private property, such facilities
may, in the sole judgment of the Company, be ingaled on public rights-of-
way under the following conditions. (1) thereis, in the sole judgment of the
Company, sufficient areawithin the public rights-of-way to dlow for the
safe maintenance and operation of the equipment; and (2) the governmenta
authority owning or contralling the rights-of-way has provided assurances
deemed adequate by the Company that the location will continue to meet
the Company's standards by not alowing any encroachments unless
approved by the Company; and (3) the governmentd authority owning or
controlling the rights-of-way has agreed to pay one hundred percent
(100%) of the cost of any future relocation of facilities located on rights-of-
way under this provision which are requested, required or otherwise caused
by actions of the governmentd authority.

Form Agreement, 8 1.
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46.  The Form Agreement further provides that PSE will "obtain, at the City's expense,
any and dl Operating Rights required by the Company.” Form Agreement, 8 2.b. If PSE does so,
the city must reimburse PSE for 100% of "the costs of any and al space and Operating Rights
obtained by the Company pursuant to Paragraph 2.b. above." Form Agreement, 8 5(B)(ii).
Alterndtively, the city may obtain such Operating Rights itself "upon request of the City and approva
of the Company.” Form Agreement, § 2.b.11 If the city is obtaining the Operating Rights, it must
do so at its expense. See Form Agreement, § 4(B)(b).

47.  Smilaly, Section 8 provides:

Where the owners of red property are not participants in the conversion,
the Company shall obtain such Operating Rights, but shal not be required
to bear the cogts of any Operating Rights. The cost of obtaining such
Operating Rights on privately owned property shdl be reimbursed in full by
the City pursuant to Paragraph 5(B) above. Such cost shdl include, but not
be limited to, saff cogts (including overheads), the actud cost of any
easement, fee, permit, atorney fee, court cost, permit fee or survey fees
required by governmenta agencies or property owner. The City may, upon
approva of the Company, obtain, at its expense, such Operating Rights
acceptable to the Company.

Form Agreement, § 8.

48.  Whether PSE or the city obtains the Operating Rights, PSE "may postpone
performance of its obligations [under the Agreement] until it has obtained or been furnished with
such Operating Rights"" Form Agreement, § 2.c.

11 PSE's requirement that a city obtain PSE's approval for obtaining operating rights on
private property before obtaining such rights is meant to ensure that PSE has a chance to inform the
city about the form of easement that will be required, so that the city does not obtain insufficient
easements and then have to return to the same property owners for revised easements. PSE does not
care whether a city obtains the operating rights or asks PSE to do it, as long as the operting rights are

on PSE's easement form. Logen Decl., 1 14. One ERE; '|E ;L;vue
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49.  Theseprovisons are fully congstent with Schedue 71. As described above,
Schedule 71 provides that PSE may, in its judgment, designate which facilities will be placed on
private property when its overhead facilities are converted to underground. PSE isthusfreeto
desgnate which fadilities will be placed on private property, and has done so in the Form
Agreement. Schedule 71 provides that legd rights for operation, repair and maintenance of those
facilities must be provided in aform satisfactory to the PSE. PSE's Form Agreement spells out that
the form that is satisfactory to PSE for facilities placed on private property is PSE's easement.
Schedule 71 aso provides that operating rights will be provided at no expense to PSE, and the
Form Agreement ensures that PSE will not be forced to absorb the cost of easements.

50. PSE iswilling to make one change to the Form Agreement based on Kent's

Motion. Kent complains about being asked to pay 100% of al costs associated with easements on
the grounds that even if a property owner provides PSE with an easement for free, PSE
nevertheless necessarily incurs some costs associated with determining what easement is required,
drafting the legd description for the easement and preparing the easement form, and smilar tasks.
This particular objection to the Form Agreement is one that has never been raised with PSE prior to
Kent'sMotion. Logen Decl., 1 16.

51.  After conddering thisissue, PSE has concluded that Kent's point that a city should
not have to pay 100% for all costs associated with easementsiswell taken, because it is true that
PSE incurs certain codts as part of the total costs of a conversion even if awilling property owner
provides an easement for free under Section 4 of Schedule 71. Such costs would include staff time
to prepare and present easements and recording fees once the easement is obtained. PSE therefore

agreesthat cities should not be required to pay 100% of such costs. Instead, PSE and the city

Perxins Cole LLP
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requesting conversion should share those costs pursuant to Section 3 of Schedule 71.12 Pursuant to

Schedule 71, cities should still be required to pay 100% of (or reimburse PSE for 100% of) all

payments actualy made to property ownersfor the cost of an easement, including related attorneys

fees and expensesiif the property owner is entitled to such fees. See RCW 8.25.020 (condemnee

entitled to collect up to $750 for expenditures related to evauating an offer). Cities should dso pay

100% of governmenta fees and taxes that a property owner might be required to pay in connection

with providing PSE with an easement. See Logen Dedl ., 117.

52.

Thus, Section 1.b. of the Form Agreement should be revised to read:

b. The cost to the Company of obtaining any such space and rights on any
property other than public rights-of-way shdl be reimbursed in full by the
City. The cost to obtain space and rights shdl include the actual amount
paid to a property owner for any space and rights such as the cost of any
easement and statutory attorneys fees and the actual amount paid to a
governmenta agency or entity or contractor for the costs of governmentd
compliance, fees or taxes. Other costs associated with obtaining space and
rights such as staff costs (including overheads) and filing fees shdl be
considered part of the actua conversion costs and shared pursuant to
Paragraph 5.(A) below.

Smilarly, the sentence in Section 8 of the Form Agreement that reads:

Such cost shdl include, but not be limited to, staff costs (including
overheads), the actual cost of any easement, fee, permit, attorney fee, court
cog, permit fee or survey feesrequired by governmenta agencies or

property owner.

should be revised asfollows:

12 Kent's suggestion that PSE must pay 100% of such costsisincorrect. Schedule 71 does
not require PSE to pay 100% of any costs associated with a conversion. Instead, PSE performs the
tasks that are not assigned to others under Schedule 71, and shares "the total cost of the conversion
project excluding trenching and restoration” with the entity requesting the conversion. Schedule 71,
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Such cogt shdl include the actua amount paid to a property owner for any
space and rights such as the cost of any easement and statutory attorneys
fees, and the actua amount paid to a governmenta agency or entity or
contractor for the costs of governmental compliance, fees or taxes. Other
costs associated with obtaining space and rights such as staff costs
(including overheads) and filing fees shal be considered part of the actua
conversion costs and shared pursuant to Paragraph 5.(A) above.

53.  That change does not resolve, however, the cities objection that the Form
Agreement cannot require them to pay for the cost of easements because Schedule 71 does not
explicitly require them to pay for easements, placing the burden instead on property ownersin the
converson area. Thereis no merit to the cities position because, as described above, provision of
operating rightsto PSE at no cost to PSE is a prerequisite to any obligation by PSE to perform a
Schedule 71 underground conversion.

54, In Stuations where the property owners within a conversion area are themsdves
requesting the conversion to underground, they generdly will be willing to provide such operating
rightsto PSE. However, where amunicipality is undertaking a project and requesting the
conversion, property owners within the conversion area could refuse to provide operating rights,
and thereby prevent the project from meeting the requirements of Schedule 71.

55.  Oneresponse to such a situation would be for PSE to refuse to perform the
conversion. Where a project requires poles to be relocated, PSE would then rel ocate the poles
pursuant to franchise, but decline to convert the overhead facilities to underground. To prevent that
outcome, the requesting municipality would be required to obtain the required operating rights from
the property owners by paying for easements or through condemnation proceedings, and deliver
themto PSE. In an atempt to assst municipdities, PSE hasincluded provisonsin its Form
Agreement under which PSE will take on the task of obtaining the

required operating rights, while ensuring that PSE is not forced to Perkins Core LLP
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absorb the costs of obtaining operating rights that Schedule 71 clearly does not place on PSE.
While these provisons are not required by Schedule 71, the Form Agreement is fully consstent with
Schedule 71.13 |If adty refuses to guarantee ether that it will obtain the operating rights required by
Schedule 71 or that it will remburse PSE for PSE's costs of obtaining such operating rights, then
Sections 3.aand 4 of Schedule 71 are not satisfied, and PSE has no obligation to perform the
requested conversion to underground.

56.  Kent damsthat if the Commission rulesthet cities are reponsible for paying for
easements, then "there will be no undergrounding of eectric facilitiesin connection with magor street
improvement projects' because "[c]ities cannot subject project planning, design, budgeting, and
funding to factors beyond anyone's ahility to control.” Kent'sMotion a 12-13. Kent's argument is

13 PSE's Form Agreement contains provisions regarding other matters that are not required
under Schedule 71, but that are consistent with it and that PSE is willing to undertake as long asiits
interests are protected. For example, Schedule 71 requires that al overhead eectric distribution in the
conversion area be converted to underground in order for Schedule 71 to apply. See Schedule 71, § 2.
The Form Agreement permits some overhead to remain in a conversion area on atemporary bass, for
example where additional planned projects would make conversion of some of the overhead service at
the time of the conversion wasteful and inefficient. See Logen Decl., 19. The Form Agreement
places atime limitation on such "Temporary Service" and spells out the consequences if the
Temporary Service is not removed or placed underground. See Form Agreement, 88 1, 5.(B)(i), 7.
The Cities Motion chalenges this provision, but that challenge is not properly before the Commission
because the Cities failed to raise it in their petition or amended petition. Even if the Commission were
to consider the issue, the Temporary Services provision is fully consistent with Schedule 71. If the
Temporary Services provision were to be removed from the Form Agreement, either all overhead in a
conversion area would need to be removed or converted underground during the conversion, or the
conversion would not meet the Section 2 requirements of Schedule 71 and the requesting city would
pay 100% of the costs of the conversion.

Other provisions in the Form Agreement provide details needed for construction coordination
that are not spelled out in Schedule 71. For example, PSE will agree to schedule its crews on an
overtime basis to cooperate with a city's desire to expedite a project, or to minimize traffic disruptions
during a project. However, the city must pay 100% of the extra costs caused by this special request.

ERKINS COIE LLP
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exaggerated and without merit. Property owners often provide easements for free. Where
property owners want compensation, they are sometimes willing to trade provision of an easement
to PSE in exchange for one-time services from the city such as curb cutouts or paving that can be
accomplished during the normal course of congtruction. See Corbin Decl., 14; Zdler Dedl., 6-7;
Copps Decl. 11 7-8, 10; Lowrey Decl., 10. If a property owner demands payment, it could be
for aminima amount, such as afew hundred dollars. See e.g., Logen Decl. §21. If aproperty
owner wants an unreasonable amount of compensation or refuses to provide an easement, PSE is
often able to redesign its system dightly to place afacility on property owned by amore
accommodating property owner. Seee.g., Corbin Decl., 114; Lowrey Decl., 110. Evenif acity
must ultimately purchase easements, that is no more outside of a city's "ability to control” than many
other aspects of aroad improvement project, such as the amounts that contractors will ultimately
bid to perform work or the cost the city will ultimately be forced to pay to property ownersto
widen the public rights-of-way for a project.

57. PSE's Form Agreement related to easementsis fully consistent with Schedule 71, as
isthe reference in PSE's Engineering Agreement to a city's respongbility to pay for essements. See
Stipulated Exhibit 19 (attached to Logen Decl.).

3. Even if the Commission wereto look behind the plain language of
Schedule 71, which leaves the decision regar ding which facilitiesto
place on private property to PSE'sjudgment, PSE's judgment
requiring placement of itsfacilities on private property issound.

58. PSE intends to design its underground system for the Pacific Highway South
projects so that most facilities other than cable and conduit are placed on private property, including
pad-mounted facilities, vaults for junctions, vaults for pulling cable, transformers and associated
vaults, and switches and associated vaults. Depending on the
circumstances of each conversion, some flush mounted equipment Pesians Cole LLP
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such as pull vaults and junction vaults ("J-boxes') may be placed in the public rights-of-way rather
than on private property. Logen Decl., 14; Zdler Decl., 11 11-12; Lowrey Decl., §13.14

59.  Thequedtion of which facilities should be placed on private property is a matter that
Schedule 71 leaves to the sole discretion of the Company. To the degree the Commission
nevertheless looks beyond the plain language of the Tariff, PSE's judgment with respect to this
question is sound because undergrounding facilities raises safety, operational and cost issues thet are
different than those associated with overhead facilities, and that must be taken into account when
designing an underground system.

a. Placement of equipment on private property isjustified for
safety and oper ational reasons

60. Placement of underground and pad mounted equipment on private property on PSE
easements ensures that adequate clearances will be ingtituted and enforced around such facilities.
See Copps Decl., 1 16; PSE Standard 6315.0002, Clearances for Oil-Filled Equipment, Stipulated
Exhibit 17 (copy attached to Copps Decl.); PSE Standard 6775.0035, Vault and Handhole
Location, Stipulated Exhibit 18 (copy attached to Copps Decl.). Such equipment (unlike cable and
conduit) cannot be ingtaled on top of ancther utility'slines. Seeid. at 4. A ten-foot setback of
clear, unobstructed space is needed because the safe operation of high voltage equipment requires
that PSE workers use long, insulated sticks. PSE's workers should not have to do thiswork in
traffic out in rights of way rather than on private property. They should aso not be subject to having
the clear zone blocked by parked cars, filled with pedestrians, or otherwise interfered with. Copps

14 PSE has not insisted that "all of its new underground construction must be placed on
private eesements.” Cities Motion (citing Stipulated Exhibit 10.) Stipulated Exhibit 10 states that
"PSE engineering staff will allow for some specific equipment to remain in right gf way such as

conduit, cable, and subsurface junction vaults” Stipulated Exhibit 10at 2. e ERE; '|E ;L;vue
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Decl., 116. PSE's clearance requirements are consstent with the National Electric Safety Code
("NESC"), which PSE isrequired to follow pursuant to WAC 296-45-045. See NESC 8§ 323.B-
C, E, 382, Stipulated Exhibit 23, a copy of which is attached hereto at Addendum 7.

61. Even if clearances for indtdlation of facilities could be ensured in rights-of-way,
permit and traffic-control requirements for work performed in rights-of-way can result in Sgnificant
delays when PSE needs to access its fecilities. Maya Andrews of the City of Des Moines
concedes that lane closures may be required to provide PSE employees with sufficient work space
if underground facilities are placed in rights-of-way. Declaration of Maiya Andrews (" Andrews
Decl."), 15. Requiring employees to work in traffic lanes can result in delays due to the need to set
up flagging and to obtain permits. This could result in lengthening the time of an outage when repair
work must be performed to restore service in an area served by underground facilities. For routine
maintenance of facilities in rights-of-way, PSE must obtain a permit from the rlevant city. Thetime
required for issuance of a permit varies by city, from seven to thirty days or more. PSE employees
working on underground systems are also exposed more to hazards than when they work on
overhead systems because they are not protected from traffic by their vehicles or by working in the
bucket of alift truck. These problems are not diminated by placing facilitiesin planter strips or
sdewalks. Logen Decl., 8.

62.  Thecities suggestion that PSE's easements somehow unduly burden property ina
converson area or theoreticaly interfere with other utilities rightsis without merit. Firgt, any claim
with respect to the impact of a PSE easement on property value isfor property owners to assert,
not the cities. Moreover, any such burdenisminima. Contrary to the cities repeated clam in their

motions, PSE's easements are not "exclusive." The property owner:

Perxins Cole LLP
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reserves the right to use the Easement Areafor any purpose not incons stent
with the rights herein granted.

PSE Form Easement, Stipulated Exhibit 19, at 1 (attached to Logen Decl.). Uses of the area that
are consigtent with continued operation, repair and maintenance of PSE's equipment may include
placements of other utilities facilities, such as telephone equipment. See Lowrey Decl., 1 20.

63.  Thecities suggestion that they can provide adequate clearances around PSE's
fadlitiesin the rights-of-way is not satisfactory. The cities tend not to fully understand or care about
PSE's concerns with repect to its facilities, as demondrated in part by their petitionsin this
proceeding.1> As another example, some cities have suggested that PSE should placeiits pad
mounted switches in rights-of-way, and should just turn the vault Sdeways so that when it is
opened, PSE's workers can operate it without standing in the street. Such placement would
interfere with proper placement of the vault and the manner in which conduit is fed into and placed
within the switch. See Copps Decl., 1 17; PSE Standard 6056.1000, PMH Padmount Switches,
page 4, Figure 1, atached to Copps Decl. as Exhibit E. In addition, putting a switch in the rights-
of-way causes problems with getting other conduits by PSE's vault, such as conduits for telephone
and televison cable. Copps Decl., 117.

64. Even if the cities wished to provide adequate clearances for PSE's equipment, their
ability to do so is questionable. As Kent has acknowledged, "the ground benegth [City] rights-of-

15 James F. Morrow's declaration suggests that PSE's facilities may be placed in the rights-of -
way aong with other utilities. However, Exhibit A to his declaration shows how much space is
needed around a pad mounted switch, and has nothing to do with whether there is sufficient space to
place a switch in the rights-of-way. Exhibit B to his declaration shows details of a cross section of a
typica joint utility trench. There are no vaults, pad mounted switches or transformers referenced in
thedrawing. The joint utility trench cross section details shows standard separation of conduitsin
rights-of-way but has nothing to do with locating vaults, switches or transformersn rights-of-way.

Lowrey Decl., 1 19. One Bellevue
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way is becoming as congested as the surface traffic traveling along City dreets. As[City] engineers
design and redesign the roads, [they] must plan for and often design around a complicated array of
utility sysems™ Logen Dedl., Exhibit U.

65.  TheCitiesargue that PSE has developed standards for placing equipment in rights-
of-way, and that shows that there are no problems associated with such placement. Cities Motion
at 25. Asnoted in the declarations submitted with this response, PSE does occasondly place some
of the equipment & issue in rights-of-way, and needs standards to do so properly. But the fact that
PSE has such standards or occasionally locates such equipment in rights-of-way does not mean that
such equipment should be placed in rights-of-way as arule, or based on directions by cities rather
than PSE'sjudgment. See Logen Dedl., 11 4-5; Zdller Decl., 14, 11-12.

b. Placement of equipment on private property isjustified for
cost reasons

66. Even if safety and operationd issues could be addressed adequately in public
rights-of-way, PSE's judgment that its facilities for underground systems should be placed on PSE
easements rather than in rights-of-way is sound for cost reasons. In generd, underground systems
are more complex than overhead systems and are more expensve to ingal. An underground
system in acommercia arearequires Feeders (unfused circuits connecting one substation bresker to
another substation breaker and capable of supplying 600 amps). Any time PSE branches off of the
Feeder, it must be fused. The only way to fuse branches off an underground feeder system is by
ingtalling a switch cabinet, which costs about $20,000 just for the cabinet. Thisisin contrast to an
overhead system, where PSE hangs a fuse to connect service lines to the distribution system that
cogts about $160. Switch cabinets are S0 expensive that they are only ingtaled every few blocks,
meaning that there is usudly a duplicate system that runs pardld to

the unfused system. In short, it takes two systemsto serve
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underground what was served by one system overhead. When an underground system is installed,
pull vaults and junction vaults must o be ingtaled for pulling underground cable through conduits
and for connecting cable to transformers. In an overhead system, wire is Smply strung from pole to
pole and connected wherever it ends, whether mid-span or at apole. Copps Decl., 118.

67. Reocation costs are aso sgnificantly more expensive for underground than for
overhead systems. For example, relocating a three-phase, pad mounted switch costs about
$57,000, while relocating a pole with three- phase underground termination costs only $12,000.
Relocating a submersible switch costs about $82,000. Relocating a three- phase pad mounted
transformer costs about $11,000, while relocating a pole with a three- phase transformer costs
about $7,000. Re ocating a single-phase pad mounted transformer cost about $6,000, while
relocating a pole with a single phase transformer costs about $4,500. Copps Dedl., ] 19.

68. In addition, when relocation is necessary, overhead systems are Smply moved aong
with the attached equipment. The overhead conductors are transferred to the new pole while "hot"
(no outage is required). For underground systems, all cables are within conduit that cannot be
Spliced to extend a conductor within a conduit. Therefore, to move avault, for example, PSE must
remove the conductors from the conduit, extend the empty conduit to the new location, then pull in
all new conductors and make-up connections at both ends of every conductor. Thisgenerdly
requires an extended outage for al customersinvolved. Work of this type sometimes requires
overtime payment to employees because they are scheduled at low-usetimes. Even when done on
overtime, thiswork can sometimes result in dlams againgt PSE, for example by business ownersin
thearea Also, since the different eements of an underground system are buried underground, they
must each be dug up and moved, unlike an overhead system in which the fuses and other equipment

move as the poles are moved. Copps Decl., 1 20.
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69. Because PSE's franchises generdly require PSE to relocate facilities that are in the
rights-of-way at PSE's expense for municipa purposes, it is PSE, and not the municipaity ordering
the facilities relocated, that would have to absorb these significant relocation cogts if PSE's fecilities
are placed in rights-of-way. If overhead facilities are converted to underground and the new
underground system is placed in rights- of-way, municipalities have no economic incentive to ensure
that the underground facilities are initidly placed such that they will not require immediate relocation.
Municipalities aso have no economic incentive to take into account the cogts of relocating
underground facilities when considering whether to pursue conversons of overhead facilitiesto
underground rather than keeping the dectric distribution system overhead, or when considering
whether to require PSE to rdocate its facilities in future projects involving the rights-of-way.

70.  For these reasons, PSE requires that if facilities are to be converted from overhead
to underground, facilities other than cable and conduit will be placed within easements on private
property, except under limited conditions in which PSE is protected from future rel ocation costs.

71.  TheCitiesclam that PSE has "admitted" thet its "shift in policy” on private
essmentsisfinancia. Fird, as described esewherein this brief, there has been no "shift in policy,”
rather PSE has been attempting to hold firm to its standards against increasing efforts by citiesto
erode those standards. See also Logen Dedl., 11 31-34; Zdler Decl., 11 10-11, 16-17. Second,
PSE has been clear with the cities and the Commission that PSE's easement requirement is based
on cost consderations in addition to safety and operationa consderations. There would be serious
negative cost consequences to PSE and its ratepayers if underground and pad mounted fecilities are
placed in public rights-of-way, and PSE has a responghility to take financia consderationsinto
account when designing its underground systems.

72.  TheCitiesaso argue that relocation costs are a
cost of doing businessfor utilities. However, relocation costs for Peskins Core LLP
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any particular relocation may or may not be a cost of doing businessto a utility, depending on
whether the codt is assigned to the utility by itstariffs or franchises. In 1982, the Legidature
prohibited municipalities from passng costs associated with operation of the rights-of-way on to
utilities through franchisefees. See RCW 35.21.860(1). The Cities should not be permitted to
circumvent this satute by claming that al expenses associated with operating and controlling the
rights-of-way must be shifted onto utilities that occupy the rights-of-way asa"cost of doing
busness’ for the utility. Costsfor reocating underground facilities may well be acost of doing
business for municipalities that undertake street improvement projectsin ther rights-of-way.

73. Moreover, PSE's entire system is designed using "least cot" methodsin order to
lessen theimpact of construction costs, including costs for ingtalation, conversion and relocation, on
rates. Least-cost principles support designing underground systems so they are ingtdled primarily
on private property and not in public rights-of-way. Locating facilities on private property not only
saves PSE from bearing cost responsibility for relocations, it aso reduces the need generdly for the
facilities to ever be relocated, because they are out of the way of the public Streets. Logen Dedl.,
79.16

74. If PSE had to pay for easements, then those costs would be capitalized, potentidly
resulting in increased rates to dl ratepayersin the future. Smilarly, if PSE isforced to ingtall
underground ditribution sysems in the rights-of-way, then PSE's congtruction costs will be grestly
increased by the costs of relocating underground systems. The Cities suggest that the cost of

essements can be avoided if PSE locates its facilitiesin the rights-of-way, which it can do "for

16 |east-cost principles do not support ingtallation of total underground equipment just so that
facilities can be placed in public rights-of-way, as that equipment is significantly rpore expensive than
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free"l’ PSE faces many codts associated with ingaling its facilities on public rights-of-way rather
than on easement, such as costs of relocation, permits, traffic control and street restoration. I
facilities are undergrounded in rights-of-way rather than on easement, and must therefore be
relocated & PSE's expense in the future, the costs of such relocations would ultimately flow through
to ratepayers. Over time, the cost of relocating underground facilitiesislikely to be far more
expengve than the cost of obtaining and purchasing eesements. Logen Dedl., 1 10; Copps Decl., 1
19.

75. PSE has long operated on the principle that the costs of undergrounding should be
localized to the areain which the undergrounding occurs, and not spread throughout ratepayersin
PSE'sterritory. If that modd isto change, then fundamenta questions would need to be addressed,
including whether Schedule 71 should provide any subsidy for undergrounding, and whether areas
with underground facilities should pay higher rates for eectric service than areas with overhead
facilities. The Cities argue that "rates should be spread across classes, not geographic regions.”
Cities Motion at 22. However, PSE has had different rates for rural and urban areas as well asfor
areas where power supply costs historicaly were different than for other areas. Rates based on
such differences were gpproved by the Commisson, and the Commisson might well wish to
approve higher rates for areas that have chosen to pursue ingtdlation of underground electric

systems. Logen Decl., §11.18

17 The Cities dso complain that "the public receives no compensation for PSE's use of the
rights-of-way" Cities Motion at 22-23. As described above, RCW 35.21.860(1) prohibits cities from
charging PSE for use of the public rights-of-way. Public rights-of -way were not intended to serve as
arevenue source for cities. PSE provides avita service to the residents of these cities, and is subject
to the cities taxes for providing this service, thereby benefiting the cities as awhole.

18 The Cities argue that underground conversion benefits everyone who travels the public

ERKINS UOIE
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76. Findly, the Cities claim that PSE avoids expenses associated with underground
conversons because cities are required to pay for 100% of trenching, restoration and surveying
costs, and 30% or 70% of the remaining codts of aconverson. Cities Motion at 21. It istrue that
cities must pay such costs under Schedule 71. However, the cost sharing provisons of Schedule 71
are not a"benefit" to PSE, but rather to entities requesting conversons.  Cities have no fundamental
entitlement to thissubsidy. The tariff the Commission has approved for Avista Corporation requires
entities requesting conversions to pay 100% of the costs of such conversion. See Logen Dedl., 1112
and Exhibit R attached thereto, at p. 8, § 6.b.1°

4, PSE may require citiesto pay the costs of relocating its under ground
facilitiesin the future asa condition of agreeing to place facilitiesin
therights of way rather than on private property.

77.  Unlike the other Cities, Kent does not claim that it can force PSE to ingtdl its
underground digtribution system entirely in public rights-of-way. Instead, Kent argues that it cannot
be required under Schedule 71 to agree to pay the costs of "future hypothetical relocations of
electric facilities that are unrdated to" its Pacific Highway improvement project. Kent Motion at 6.
Kent's suggestion that potentia future relocations of facilities dong the Pacific Highway Project are
"not related to" the Project isincorrect. The question of who will bear the responghility for future
relocation costs of PSE's underground facilities is inextricably bound to PSE's judgment with respect

be removed because they are a hazard to the travelling public is extreme, and ignores that the
sidewalks of cities such as Sesttle are full of utility poles. Even if the Cities were correct, their
argument actually supports placing PSE's pad mounted equipment on private property, away from the
rights-of -way, where it will be even further out of the way.

19 Avista dlso has discretion to determine where its underground facilities will be ingtalled, and
to require that easements be provided as a condition of aconversion. See LogenDecl,, [ 12; Exhibit

R at p. 8, § 6 (Generd Rules apply) and p. 1, 88 2.c.-2.d. one Bellevue
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to which, if any, of itsfacilities must be placed on private property if the overheed facilities are to be
converted to underground.

78.  Asnoted above, PSE's Form Agreement provides that facilities that PSE would
otherwise require be placed on private property may be ingtaled on public rights-of-way under
certain conditions, including that:

(3) the governmentd authority owning or controlling the rights-of-way has
agreed to pay one hundred percent (100%) of the cost of any future
relocation of facilities located on rights-of-way under this provison which
are requested, required or otherwise caused by actions of the governmental
authority.

Form Agreement, 8§ 1(€). The Form Agreement aso provides.

Notwithstanding any provision to the contrary in any franchise agreement
now in place or subsequently entered into by the Company and the City, in
the event the City requires (or takes any action which has the effect of
requiring) the relocation of any of the facilities ingtaled under this Agreement
prior to the expiration of twenty (20) years after completion of the
conversion hereunder, the City shal reimburse the Company for costs
incurred by the Company in connection with relocation. Facilitiesingtalled
on private property or facilities ingaled in public rights-of-way under the
provisions of a separate agreement between the City and the Company
whereby the City agrees to pay for relocation in perpetuity will be relocated

at the City's expense in perpetuity.
Form Agreement, § 13.

79.  Theseprovisonsare fully consstent with Schedule 71. As described above, PSE is
not required to undertake a conversion project in the absence of obtaining the operating rights that
PSE requires for placement of facilities "which in the Company's judgment shdl be installed on”
private property. Rether than requiring al fadilities, including cable and conduit, to be placed on
private property, PSE may exerciseits judgment to place cable and
conduit or other facilitiesin public rights of way if PSE is adequately Pesians Cole LLP
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protected from the costs of relocating the underground facilities in the future.

80. In PSE's judgment, a generd twenty year protection from relocation costs is
adequate with respect to facilities such as cable and conduit, and may in some circumstances be
adequate with respect to facilities such as flush mounted pull vaults and junction vaults. See Logen
Decl., 123. However, grester protection is required if facilities such as pad mounted or
submersible switches are to be placed in the rights-of-way. In PSE's judgment, such facilities
should never be placed in rights of way unless PSE is protected from ever having to pay the cogts of
relocating such facilities. Id.

81. PSE's judgment on thisissue is fundamentaly sound. Cities requesting underground
conversions should be incented to take cost considerations into account when requesting that
facilities be placed in the rights-of-way and when undertaking future projects that might require
relocation of underground facilities, or they are more likely to make decisions that result in wasteful
and inefficient indallation and relocation of underground facilities. Logen Dedl., 122.20

82.  PSE'sForm Agreement is not inconsstent with its franchise with Kent or any of the
Cities. Thefranchises do generdly require PSE to pay the costs of relocating its facilities that are
located in the public rights-of-way. However, this dispute is not about whether PSE will pay to
relocate its existing overhead facilities. The cities are asking PSE to convert its existing overhead

facilities to underground. The terms and conditions of any underground conversions that PSE

20 The City of Des Moines states that it "might be willing to sign an agreement stating that if
the City did require PSE to relocate in this vicinity again within a certain period of time, the City might
be willing to pay for that relocation.” Andrews Decl., § 6 (emphasis added). Such vague promises
by one city are insufficient to protect PSE, particularly given the City of Kent's direct challenge to the
Form Agreement's relocation provisionsin this proceeding, and past actions such as the City of
Federal Way's misrepresentation as to whether facilities will need to be relocated,in the future. See

Logen Decl., 1 24-25. One Be iEIevue
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performs are governed by PSE's Tariff. See, e.g, Federd Way Franchise 88 15.1, 15.2, Stipulated
Exhibit No. 4; Kent Franchise § 5.2, Stipulated Exhibit No. 25; Des Moines Franchise § 4,
Stipulated Exhibit No. 3.

83.  TheCities dam that PSE is seeking to "avoid its common law and contractud
responsbility for relocation” isincorrect. Cities Motion a 21. PSE isonly obligated to relocate its
fecilitiesif they arelocated in the public rights-of-way. Washington Natural Gas Co. v. City of
Seattle, 60 Wn.2d 183, 373 P.2d 133 (1962), which the Cities cite, illustrates the distinction.
There, the utility's facilities were located in the public Streets. Seeid., 60 Wn.2d at 184. The
principles the court enunciated were dl based on a municipdity's authority over public streets. 1d. at
184-85.21 The court noted that the utility in that case "did not have a property right in a fixed
location.” Id. a 187. Where PSE's equipment is not located in public rights-of-way, PSE has no
obligation to move the equipment based on municipdities traditiona authority over public rights-of-
way. Moreover, when PSE placesits facilities on private property on a PSE easement, PSE does
have a"property right in afixed location." 1d. In the present case, the facilities a issue are not
located in the public dtreets; they have not yet been ingaled anywhere. Thus, PSE has no

"relocation obligation” with respect to these facilities.

21 Gmilaly, Granger Tel. & Tel. Co. v. Soane Bros,, Inc., 96 Wn. 333, 165 P. 102 (1917),
concerned poles that were located in a county road. 1d. at 333. The holding of that case was that a
city and its contractors are not obligated to pay just compensation to a utility if they accidentaly
damage the utility's facilities that are located in public streets in the course of making improvements to
the public streets. The Cities have left important qualifying text out of the sentence they quote, which
actualy reads. "[A] city has no right directly or indirectly to burden itself or its citizens with the cost
of removing and replacing of the . . .eectric light poles. . .that may necessarily be interfered with in
laying its sewersin the streets.”" 1d. at 335 (emphasis added). The discussion in Auburn v. Qwest is
also limited to relocations of facilities "located in the city's rights-of-way.” 2001 U.S. App. LEXIS
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84.  Thedispute between PSE and the Citiesis not about whether PSE must relocate its
exiging overhead facilities that are located in public streets. 1t is about whether PSE can be forced
to ingal underground fadilities in public rights-of-way, or whether PSE is entitled to determine that if
underground facilities are ingtaled, they generdly should be installed on private easements to protect
them from future relocation requirements, or placed in rights-of-way under agreements that protect
PSE from future relocation costs for which PSE would otherwise be ligble once the facilities are
indaled in rights-of-way. PSE's Form Agreement provisions regarding future relocation are fully
conggtent with Schedule 71 and Washington law.

5. PSE'sinterpretation of Schedule 71 and PSE's Form Agreement are
fully consistent with PSE's historical application of its Tariff.

85.  Asthe Cities acknowledge, they have aways been required to execute PSE's
Underground Converson Agreement to obtain Schedule 71 conversions. Cities Motion at 4. The
Cities clam that PSE's Form Agreement imposes new obligations on them that are incongstent with
PSE's higtorical application of Schedule 71. Asan initial matter, as described above, Schedule 71
isclear onitsface, and there is no need to look beyond the language of the Tariff to PSE's hitorica
practices.

86.  If the Commisson bdievesit should neverthelesslook a historical events, the cities
are absolutely incorrect that PSE's Form Agreement imposes new obligations onthem. The
challenged provisonsin PSE's Form Agreement are consistent with PSE's Underground
Conversion Agreements going back at least two decades. Attached to Mr. Logen's Declaration as
Exhibits A-O are copies of numerous conversion agreements that were executed by PSE and cities
from 1982 to 2000. Under each of those agreements and under the Form Agreement that PSE is
currently asking citiesto sign (1) PSE is not required to bear the

cost of easements; (2) PSE is not obligated to purchase any
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easements in the absence of reimbursement by the City; (3) PSE is not obligated to underteke a
conversion project without first being provided the necessary operating rights; and (4) PSE's
obligation to absorb the costs of future relocations of facilities ingtaled in public rights of way is
limited. See Logen Decl., 126 and Exhibits A-O and Stipulated Exhibit 16, attached thereto.

87.  The specific language in PSE's Underground Converson Agreements has changed
over time. PSE has revised its Underground Converson Agreements to clarify questions thet have
been raised by requesting entities and to address new issues and circumstances that have arisenin
the context of particular conversions, such asthe Temporary Service issue described above.
Munidpalities have also at times suggested revisons to contract language that PSE fedl's do not
change the fundamenta terms of the Agreement, but that the municipdity is more comfortable with.
Under such circumstances, PSE has often agreed to the requested change, and incorporated that
change in future versgons of converson agreements. Logen Dedl., §27.

88.  Thereisno question that the Form Agreement PSE is requiring the citiesto Sgnis
far more detailed (and repetitive) than earlier agreements. However, the fundamental requirements
placed on cities have not changed. Although PSE's historical conversion agreements dreedy clearly
and explicitly set forth the cities responghbilities with respect to easements and future relocations of
property placed in rights of way, it would have been irreponsible for PSE to continue forward with
its historical verson of the Underground Conversion after cities began to claim that that language
does not mean what it says. In addition, PSE has found it necessary to pdll out the terms and
conditions of conversonsin far more detail than in prior years as it has become increasingly difficult

to work with cities in a cooperative and nor-confrontational manner. See Logen Decl., 1 28.
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a. PSE's under ground conversion agr eements have long
contained operating rights provisions consistent with PSE's
current Form Agreement.

89. PSE's Underground Conversion Agreement higtorically has consigtently
acknowledged the requirement that operating rights acceptable to PSE must be provided on private
property for placement of PSE'sfacilities, that PSE is not obligated to purchase such rightsin the
absence of reimbursement by cities, and that PSE is not obligated to undertake a conversion project
without first being provided with the necessary operating rights.

0. For example, the 1982 Agreement for Kent's West Smith Street conversion from

Lincoln to North Fourth Avenue provides:

City recognizes that Puget requires the owners of real property to be served
by the Main Distribution System to provide, a their expense, space for al
underground electricd facilities which must be located on privatdly owned
property and that said owners shall grant such operating rights as may be
necessary therefor. The City recognizes that the procurement of such
operating rightsis a prerequisite to release this conversion project for
condruction. Puget shal useits best efforts to obtain the same but; will not
be required to pay for an easement.

Logen Decl., Exhibit A, a p. 5, 8 8. PSE's cover letter to Kent for the Agreement states: "Upon
receipt of two signed copies of this agreement and a purchase order number we will release this job
to be scheduled for congtruction; subject to any necessary easements.” Logen Decl., Exhibit A, at
p. 1. TheMay 21, 1984 Agreement for Kent's West Meeker Street conversion contains identical
language. See Logen Decl., Exhibit B & p. 4, 8 8. The October 3, 1988 Agreement for the Kent
River Bend Golf Course contains similar language. See Logen Decl, Exhibit D, at p. 2-3, § 6.

91. By 1988, PSE had made more explicit the requirement that a requesting city would
pay the cost of any easements in some agreements. The July 12,

1988 Agreement for Kent's Smith Street provides: Perkins Core LLP
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The City recognizes that Puget requires the owners of real property to be
served by the Main Didtribution System to provide, at their expense, space
for dl underground dectricd facilities which must be located on privady
owned property and that said owners shall grant such operating rights as
may be necessary therefor. The City recognizes that the procurement of
such operating rights is a prerequisite to release this conversion project for
congruction. Puget shdl useits best efforts to obtain the same but; should
it be necessary to purchase any easements they will become part of the
project cost to the City.

Logen Decl., Exhibit C, at p. 4, 8 9 (emphasis added).

92. In approximately 1992, the form of PSE's Underground Conversion Agreement
changed as the result of efforts by PSE's Tariff Consultant, Lynn Logen, to gather together examples
of Underground Conversion Agreements that were being used by PSE's Customer Service
Engineers throughout PSE's service territory and combine them into a single form agreement that
Customer Service Engineers would be required to use. See Logen Dedl., 1 29.

93.  TheApril 3, 1992 Agreement for the Des Moines Marine View Drive South
conversion added language regarding easements to Section 5 of the Agreement.  Section 5 required
the City to pay PSE within thirty days of completion of the work and set forth the amount of such
payment, but provided that

the foregoing amount is subject to changeif:

(d) Puget incurs costs to obtain easements pursuant to subparagraph 8 of
this Agreement.

Logen Dedl., Exhibit E, p. 3, 8 5. Section 8 provided:

The owners of red property within the Converson Areamust provide, at
their expense, space for al underground
and surface mounted eectricd facilities

|Ocaw on rlvatd (]Nnaj ro ’and Perkins Cole LLP
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must grant such operating rights as may be necessary to permit Puget to
condruct, operate, repair and maintain al eectrica facilitiesinstaled by
Puget pursuant to the Agreement. Puget shdl provide reasonable assistance
in obtaining such operating rights, but shal not be required to bear the costs
of any easements. The cost to Puget of any easements on privately owned
property which Puget must obtain shall be reimbursed by the City pursuant
to paragraph 5 above.

Id., 8 8. Nearly identica language appeared in the 1995 Agreement for Sealac's South 176th
Street conversion, see Logen Decl., Exhibit F, pp. 3, 4-5, 88 5, 8; the May 2, 1995 Agreement for
Federal Way's South 348th Street conversion, see Logen Decl., Exhibit G, pp. 3, 4-5, 88 5, 8; the
September 16, 1997 Agreement for Kent's South 228th Street conversion, see Logen Dedl.,
Exhibit H, pp. 3, 4-5, 88 5, 8; the July 8, 1998 Agreement for Federal Way's South 312th Street
conversion, see Logen Decl., Exhibit I, pp. 3, 4, 88 5, 8; and the September 17, 1998 Agreement
for SeaTac's Phase | South 170th Street project, see Logen Decl., Exhibit J, pp. 3, 4, 885, 8.

94.  TheAugust 28, 1998 Agreement for the Kent South 196th Street conversion aso
contained this language. See Logen Decl., Exhibit K, p. 2, 88 5, 8. Don Wickstrom, Kent's
Director of Public Works, clamed at the time that the form of the agreement "does not appear to be
amilar to past documents that | am familiar with" and dlaimed that "certain provisons may bein
conflict with the PSE/City of Kent franchise provisons.” See Logen Decl., Exhibit K, p. 1. That
letter is one of the early indications of the cities attempts to force PSE to change its requirements for
Schedule 71 conversions, as described in greater detail below.

95.  Over the next two years, the form of PSE's Underground Conversion Agreement
changed dightly, but not its essentia requirement that operating rights, including easements, must be

provided as a condition of any conversion, and that it was the cities responsibility, not PSE's, to pay
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for any easements if payment were required. For example, the December 8, 1998 Agreement for

Renton's Main Avenue South conversion provides:

(©) The City shdl furnish any and al operating rights required by the
Company, in aform or forms satisfactory to the Company, to alow the
Company to congtruct, operate, repair and maintain the Main Digtribution
System. The Company may postpone performance of its obligations
hereunder until it has been furnished with such operating rights.

Logen Dedl., Exhibit L, p. 2, 8 4(c). The Agreement further provides:.

The parties acknowledge that under Schedule 71, the owners of redl
property within the Conversion Area must provide, at their expense, space
for dl underground and surface mounted eectrica facilities located on
privately owned property, and must grant such operating rights as may be
necessary to permit the Company to construct, operate, repair and maintain
al dectricd fadilitiesingaled by the Company pursuant to the Agreement.
The Company shdl provide reasonable assstance in obtaining such
operating rights, but shal not be required to bear the costs of any

easements.

Logen Decl., Exhibit L, p. 3, 8 8. Smilar provisons are st forth in the January 19, 1999

Agreement for Auburn's B Street NW conversion. See Logen Decl., Exhibit M, pp. 2-3, 4,

88 4(c), 5(d), 8.

96. By 2000, PSE's format had again changed, but continued to require provision of

easements at no cost to PSE as a condition of the converson. See December 19, 2000,

Agreement for SeaTac's Des Moines Memoria Drive converson. Logen Decl., Exhibit N, pp. 3,

4,5, 884(B)(b), 5(c), 8.

97.  Thecities clam that the requirements of PSE's Form Agreement are new and

different than those they have been subject to in the past is patently incorrect, as demonstrated by

PSE's historical Underground Conversion Agreements with these

cities. Contrary to the Cities clam at page 4 of their Motion, these
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Agreements clearly did "condition PSE's performance of the underground conversion upon the
Cities agreement to acquire or pay for private easements’ that PSE required for itsfacilities.

98.  TheCities argue that Section 8 of PSE's 1998 Sealac Agreement required them to
do nothing more than notify PSE's customers within the converson area that their service must be
converted from overhead to underground under Schedule 86 and to exercise their authority under
RCW 35.96.050 if property ownersfail to convert their service linesto underground, as set forth in
Section 7 of the Agreement. Cities Motion at 29. The Cities argument is contrary to the plain
language of the Agreement and Schedule 71. Sections 7 and 8 of the Agreement address entirely
different subjects. Section 8 requires operating rights for "al dectric facilities' that PSE inddls, as
does Schedule 71. See Logen Decl., Exhibit J, § 8; Schedule 71, § 4. Section 7 refers only to
customer servicelines. Id., 8 7. Servicelines extend from a point of connection on the customer's
Structure to a connection point on PSE's Main Distribution System, see Schedule 71, 81.b, and are
subject to the requirements of Schedule 86, see Schedule 71, §7. Moreover, contracts are to be
interpreted S0 as to give effect to dl of the wordsin acontract provison. See, e.g., Seattle-First
Nat'l Bank v. Westlake Park Assocs., 42 Wn. App. 269, 274, 711 P.2d 361 (1985). The Cities
interpretation of Section 8 of the Agreement to require that they do nothing more than comply with
Section 7 would render Section 8 meaningless. The Cities interpretation of Section 8 would aso
read out of that section the requirement that the City reimburse PSE for easements.

99.  Smilarly, thereis no merit to the Cities argument that the reference in Section 8 of
the 1998 Sealac Agreement to payment "pursuant paragraph 5 above" means that PSE and the
City were to share the cogts of easements as part of the converson. The Cities interpretation
would read out of existence the language in Section 8 that PSE "shdl not be required to bear the
costs of any easements,” and that it "shall be reimbursed in full by
the City...." Logen Dedl., Exhibit J, § 8 (emphasis added). The Peskis Coie LLP
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reference to "paragraph 5 above' refers to the City's obligation to pay PSE within 30 days of
completion of the work, and the City's agreement that the cost estimate PSE provided was subject
to change if, among other reasons, PSE incurred costs to obtain easements. See Logen Dedl.,
Exhibit J, 8 5. Evenif the Cities were correct as a matter of contract interpretation, their argument
that this language obligated them to share the cost of easements with PSE is contrary to the position
taken dsawherein their Mation that they have never had any obligations with respect to providing
or paying for easements.

100. Inan attempt to evade the clear language of the written Underground Conversion
Agreements that SeaTac has repeatedly executed, Thomas Gut clams that "[t]here has dways been
averba understanding between the City and PSE that PSE will relocate their eectric facilities,
remove agrid eectric wires and poles that obstruct construction on City streets, and replace these
with underground fadilities within the City rights of way on arterid streets” Declaration of Thomas
W. Gut ("Gut Decl."), 115.22 Thereis no foundation for Mr. Gut's testimony as to any "verba
understanding” that has "aways been" between PSE and SeaTac, snce Mr. Gut has worked for
SeaTac for only two years. Id., 11. Inaddition, Mr. Gut fals to provide any details that could
support the dements of such an agreement, including any reference to who was involved in any
verba communications, when, or what was said.

101. Evenif the City could prove that anyone from PSE had ever told SeaTac that PSE
would agree to indd| its underground facilities "within the City rights of way" during conversons,
such communication could not be used to vary or contradict the terms of the written Underground

Converson Agreements that PSE and SeaTac have entered into with each other. In Washington,

22 The declarations of Mr. Gut, Cary Roe, and Maiya Andrews are not Gompetent because
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evidence beyond the four corners of a contract "is not admi[ssible] for the purpose of importing an
intention not expressed in the writing, but to give meaning to the words employed. Extrinsc
evidence illuminates what was written, not what was intended to be written." Nationwide Mut.
FireIns. Co. v. Watson, 120 Wn.2d 178, 189, 840 P.2d 851 (1992). Extrinsic evidencethat is
not admissbleincludes "Evidence that would show an intention independent of the instrument; or
Evidence that would vary, contradict or modify the written word." Hollisv. Garwall, 137 Wn.2d
683, 695, 974 P.2d 836, 843 (1999).

102. Inthiscase, Sealacisnot using the dleged verba agreement to interpret or
illuminate what the parties agreed to in their Underground Converson Agreements. Insteed,
SeaTac is attempting to introduce evidence to contradict the plain language of such agreements.
Each PSE Underground Conversion Agreement specificaly contemplates placement of PSE's
facilities on private property in connection with the underground conversion, on easements that must
be provided in order for the conversion to proceed. The City's contradictory evidence cannot
change the meaning of these contracts, as a matter of law.

103. Furthermore, asamatter of fact, Sealac's assertions about a"verba agreement”
that is contrary to PSE's Underground Converson Agreementsisfase. PSE has consigtently been
clear with SeaTac that PSE will require easements for its facilities as a condition of performing
conversions, and that PSE will not absorb the costs of such easements. See Lowrey Decl., 1118-9
and Exhibitsl.
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b. Historical conver sions demonstrate that PSE haslong
required citiesto obtain easementsfor PSE

i PSE hasrequired that itsfacilities be placed on
easements and has placed the responsibility on cities
toarrangeor pay for such easements

104. PSE employees responsible for underground conversion projects have long
understood and communicated to cities that PSE must place the bulk of its facilities on private
property when performing underground conversions, that PSE is not responsible for paying for any
easements for such fadilities, that cities must pay for essementsif any payment is required, and that
these requirements are a condition of performing underground conversons. See Corbin Decl.,

11 2-4; Zdler Dedl., 111 4-6; Copps Decl., 13, 5, 10, 13; Lowrey Decl., 11 3-4, 8-9, 11, 15.

105. In 1984, the City of Kent executed an Agreement for the West Meeker Street
conversion that required that easements be provided for PSE's facilities on private property asa
condition of the conversion. PSE agreed to seek to obtain such easements, but was not required to
pay for any eesements. PSE did in fact obtain easements for placement of itsfacilitiesin that
converson. Kent was not charged for any easements because the property owners provided the
easements for free. See Zdler Dedl ., 11 7 and Exhibits A-C attached thereto.

106. In 1992, PSE performed a converson for the City of Des Moines on Marine Drive.
Consgtent with the Agreement that Des Moines signed for the conversion, PSE's Customer Service
Engineer told City representatives multiple times that PSE would require easements, that PSE would
provide assstance in obtaining the easements, but that the City would have to pay for them if they
cogt anything. See Copps Decl., 11 4-6 and Exhibit A, attached thereto. Some property owners
provided easements for free. When an owner demanded payment, PSE directed the City to
communicate with the owner and work out payment or some other

consideration. Copps Decl., 6. The City traded paving or Perans Cote LLP
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driveway cutouts for a number of easements. Id., 1 7-8 and Exhibits B-C, attached thereto.
Ultimately, nearly al of PSE's equipment other than cable and conduit was placed on easement, at
no cost to PSE. Copps Decl., 11 7-8 and Exhibits C-D, attached thereto.

107.  In 1995, PSE performed a conversion for Federal Way on South 348th Street.
Cary Roe clamsthat "[&]t no time during the 348th Street project did PSE inform the City thet it
required that PSE facilities beingtaled in private, exclusve easementsin PSE's name, or that the
City pay for such private, exclusve easementsin PSE'sname." RoeDedl., 5. That isincorrect.
The engineer for the project rejected the City's suggestion that certain PSE facilities should be
placed in the City's rights-of-way, and informed the City that "without [the easements] we do not
have aproject.” Lowrey Decl., 21 and Exhibit Q, p. 1, attached thereto. PSE's|etter to the City
presenting the project estimate specified that the City would be respongble for easements
purchased by PSE in addition to the project cost: "In accordance with our filed rates, Schedule 71,
the charge to the City of Federal Way is $36,094.50 due on completion of the project. Any
easement paid by Puget will be additional." 1d., Exhibit Q, p. 2 (emphasis added). Moreover, in
the next paragraph of his declaration, Mr. Roe quotes the 348th Street Agreement that Federal
Way executed, which plainly requires that easements must be provided, that PSE "shall not be
required to bear the costs of any easements,” and that any cost of easements "shal be rembursed
by the City." RoeDedl., 6. Seealso Lowrey Decl., 121 and Exhibit R attached thereto.

108. After Federd Way executed the Agreement, the City agreed to pay $450.00to a
property owner for an easement. The City asked that PSE write the check and that PSE hill the
City later for the easement. See Lowrey Decl., 121, and Exhibit Q, pp. 3, 4. PSE got the
easements it needed for the project, including the easement for which the property owner had
requested compensation. Seeid., Exhibit Q, p. 5; Exhibit S. Mr.

Roe appears to be correct that the City was not separately billed Perkins Cole LLP
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for the easement. The project manager apparently did not separate out the $450.00 amount from
thetotal cogts of the conversion and require the City to remburse PSE for 100% of that amount.
That oversight is not surprising, given that it was a $450 charge within a $182,000 project. See
Lowrey Decl., 21, and Exhibits S, T, U.

109. Inand around 1998, PSE performed a conversion for Renton on Main Avenue
South. The Project Manager informed the Renton City Engineer that easements would be needed
for PSE'sfacilities, and that if property owners required compensation for the easements, the City
would be responsible for those costs. Lowrey Decl., 4. Rather than having to obtain a number of
easements from individua property owners, the City agreed to provide alarge easement to PSE on
property that the City owned within the converson area. PSE cooperated with the City by
consolidating mogt of its equipment onto that large easement. The City then attempted to require
PSE to pay the City for the easement. PSE refused, and the City ultimately provided the easement
to PSE on PSE's standard form, for free. See Lowrey Dedl., 11 4-7 and Exhibits A-H, attached
thereto.

110. Inaround 2000, PSE performed a conversion for Kent on Des Moines Memorid
Drive South. PSE's design cdled for placing its facilities on eesements. The City agreed to extend
its water service line to one property in exchange for the property owner granting PSE an easement,
asthe City acknowledges. Lowrey Dedl., {1 11-12 and Exhibits K-M, attached thereto. PSE dso
agreed to the unusud step of placing a switch in the right-of-way in exchange for the City's
agreement to pay for relocation of the switch in perpetuity. Lowrey Dedl., 112 and Exhibit N
attached thereto. See also Copps Decl.,  14.

111.  During the same time period, PSE dso performed a conversion for SeaTac on 28th
Avenue South. PSE informed SeaTac that easements would be
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place aswitch in the right-of-way in exchange for SeaTac's agreement to pay for the cost of
relocating the switch in perpetuity. Lowrey Dedl., 1 15 and Exhibits O-P attached thereto.

ii. Recent conversionsin Federal Way and Kent are not
consistent with PSE's historical conversions or
gandards

112. The 1998 Federad Way South 312th Street conversion described in Mr. Ro€'s
declaration is not typica of PSE's conversons. Federa Way interfered with placement of PSE's
facilities on PSE easement by purchasing exclusive rights to the entire frontage of the converson
area, even though PSE had designed its facilities to go on easement. PSE agreed to go forward
with the conversion because of the limited amount of equipment it needed to ingdl. See Copps
Decl., 115; Lowrey Decl., 1 23. Thefact that Federa Way was able to obtain that result on a
single conversion does not change PSE's standards.

113.  Mr. Roe makes anumber of statements with respect to the 320th Street conversion
in Federd Way that isincorrect. During the planning stages for the project (an earlier project than
the onethat is at issue in this proceeding where PSE's exigting poles are located on easements),
PSE tendered its then-current Underground Conversion Agreement to Federal Way. Federa Way
objected to the Agreement, claiming that it was not congstent with the version of Underground
Conversion Agreement that it had signed with respect to its 312" Street Project on July 8, 1998.
See Logen Dedl., 140.

114.  Inhisdeclaration, Cary Roe asserts that PSE's Underground Conversion
Agreements changed in 2000 because the new version required the City to pay for private
easements. He daimsthat the 312" Street Agreement did not require the City to obtain or pay for
easementsfor PSE. See Roe Dedl., 19, 11, 13. The 312" Street Agreement states:

The Company shdl provide reasonable
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may be necessary to permit the Company to construct, operate, repair, and
maintain al dectricd facilities ingtaled by the Company pursuant to this
Agreement. The Company shall not be required to bear the costs of
any necessary easements. The cost to the Company of any essements on
privately owned property which the Company must obtain shall be
reimbursed in full by the City pursuant to paragraph 5 above.

Exhibit I, p. 4, 8§ 8 (emphasis added). The Agreement is clear on itsface. It acknowledges that
PSE'sfacilitieswill be placed on easement and requires Federal Way to reimburse PSE in full for
any easements on privately owned property that PSE required.

115. Thelanguage st forth in the 320th Street agreement tendered to Federal Way is
not materidly different from the 312th Street Agreement, or from PSE's historicd Agreements. It
provided that "the City shdl at its expense obtain” operating rights required by PSE, that PSE would
"provide reasonable assistance in obtaining such operating rights, but shal not be required to bear
the costs of any operating rights," and that any coststo PSE for obtaining operating rights "shdl be
reimbursed in full by the City." Roe Dedl., 11.

116. Thefocus of the dispute and negotiations between Federal Way and PSE regarding
the 320th Street Agreement was not the operating rights provision, but rather the future relocation
provison, as described in Section 111.B.4, below. See also Logen Decl., 143. Mr. Roe's
revisonist history of the 320th Street negotiationsis inaccurate. In any case, the 320th Street
Agreement that Federd Way ultimately Sgned isidenticd to the 312th Street Agreement with
respect to operating rights. See Roe Decl., 11 12; Logen Decl., EX. I, 88 5(d), 8; Logen Dedl., EX.
O, 88 5(d), 8. Mr. Roe's arguments regarding what those agreements mean is contrary to the plain
language of those agreements, and the Commission should reject Mr. Roe's arguments as a matter
of law. See Hollis, 137 Wn.2d at 695; Nationwide Mut. Fire Ins., 120 Wn.2d at 189.

117. Federd Way did try to force PSE's facilities onto
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Underground Converson Agreement. Using the same strategy that had been successful in the
312th Street conversion, the City purchased an exclusive "landscaping” frontage easement from
property owners adong the conversion area, and told PSE that it could locate its facilitiesin the
easement despite the exclusive language of the easement. PSE refused to do so, and instead placed
its facilities on private property, purchasing easements where necessary. Pursuant to the
Agreement, the cost of the easementswill be billed 100% to the City when the project isinvoiced,
which has not yet occurred. See Lowrey Decl., 11 24-26 and Exhibit V, attached thereto.

118.  Inthe 256™ Street Conversion in Kent, the project manager alowed more facilities
to be placed in the rights-of-way and alowed PSE to do more of the undergrounding work than is
consstent with PSE's standards. See Zdller Decl., 11 12-14, 17 and Exhibit D, attached thereto;
Copps Decl., 112; Lowrey Decl., 117. Even s0, the project manager required placement of at
least some of PSE's facilities on easement. See Zdler Dedl., 1 15.

119. These conversonstook place in the context of increasing pressure by citiesto force
PSE into the rights-of-way. At the time the cities began to push particularly hard on PSE in the late
1990s, PSE was dedling with some interna organizationa and training difficulties rdlated to
implementing its merger with Washington Naiurd Gas. See Corbin Decl., 1 6; Zdler Dedl., 19;
Logen Decl., 1 33.

120. Inaddition, Kent'sand Federad Way's occasiona small successes at pressuring PSE
emboldened them to demand even more. For example, after Kent succeeded in pressuring one
project manager to place numerous facilities in the rights-of-way in the 256th Street conversion, Tim
LaPorte of Kent told the project manager for the 196th Street conversion "you're going to put your
facilitiesin the right of way just like on 256th." Copps Dedl., 113. The project manager for the
196th Street project refused. In the end, the project manager did
not place PSE's facilities in the rights-of-way, athough he did ingal Pesians Cole LLP
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less equipment than usual due to the city's refusal to cooperate with respect to easements. 1d.

121. Efforts by PSE supervisors and Tariff Consultant to prevent any more conversons
that did not comply with PSE's standards and Schedule 71 gave rise to the stalemate that has
resulted in this proceeding, as described in Section 111.B.6, below. See Logen Decl., 11 34-35;
Zdler Dedl., 1113, 9-13, 16-17; Lowrey Dedl., 1 18.

ii. Thefact that cities may not have seen invoices for
easementsin thepast does not support the cities
arguments.

122.  Mr. Gut damsthat he has "never seen any cost item for easements on invoices
submitted to the City by PSE." Gut Decl., 18. Cary Roe of Federd Way makesthe sameclamin
usng thisidenticd, careful phrasing. Roe Dedl., 14. Evenif that were true, that fact addslittle, if
anything, to the Commission's congderation of the issuesthat are beforeiit in this proceeding.

123.  Asdescribed above, in past conversions, property owners have often provided
easements for free. In other cases, cities have paid property owners directly, or have traded
sarvices for easements. See Corbin Decl., {1 4; Zdler Decl., 11 6-7; Copps Decl., 11 7-8, 10;
Lowrey Decl., §10. Obvioudy, in such cases, no "cogt item for easements' would appear on a
city'sinvoice from PSE.

124.  There may have been conversonsin which PSE obtained easements for cities and
ended up sharing the cost of the easement with the city because the project manager did not take
time to separate out the line item for easements from the general work order and bill the city 100%
of the cost of that item. See Lowrey Decl., 22; Zeller Dedl., T 15. However, the fact that acity
might occasionally have been fortunate enough to escape being billed for 100% of the cost of
easements after it agreed to reimburse PSE in full for easements does not change the cities

underlying payment obligation. Moreover, it isafar different matter
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for a PSE project manager to overlook some small amounts paid for easements here and there and
include those payments in the total cost of the conversion than for PSE to be forced to absorb or
sharein the cogts of easements of a magnitude that may well be required for the Pacific Highway
South projects.

iv. PSE's decision to reduce the numbers of easements
required in various conver sons also does not support
the cities arguments.

125. Thecities seek to make much of the fact that in some past conversions, and in the
preliminary planning for portions of the Pacific Highway South project, PSE hasinitidly designed a
converson to include more easements than are ultimately obtained for the converson. Thereis
nothing significant about that fact with respect to the requirements of Schedule 71, which leave the
ultimate decision regarding the number or placement of easements that will be required to PSE's
judgment. Thereisadso nothing surprising about the fact that in many cases, PSE'sinitid design
might show an "ided" layout for facilities that includes numerous easements dl aong a conversion
area, but that that design is then adjusted to consolidate facilities onto fewer, larger easements, or to
take into account physica impediments to placement of some of the facilities on particular property,
or difficulties obtaining easements from particular property owners. See Lowrey Dedl., 114, 17;
Copps Decl., 1 3; Zdler Dedl., 1 6.

126. The evidence regarding such changes demonstrates why Schedule 71 gppropriately
leaves the ultimate decision regarding placement of PSE's facilitiesto PSE's judgment: thereisno
way that Schedule 71 could possibly spdll out the many factua Situations or consderations that must
be taken into account in making such decisons. That evidence dso demondrates that PSE has
applied Schedule 71 in good faith, in cooperation with cities, to try to minimize the numbers and

cost of easements required for conversions.
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C. PSE hasalso long required protection from the costs of
relocating its under grounded facilities.

127.  Aswith the easement issue, PSE's current position with respect to relocation costs
isfully congstent with its historical application of Schedule 71, as PSE haslong required citiesto
protect PSE from the costs of future relocations of facilities ingtalled during conversons. See Logen
Decl, 1 29.

128. For example, the April 3, 1992 Agreement for the Des Moines Marine View Drive

South conversion provides:

In the event the City requires the relocation of any of the facilitiesinstalled
under this Agreement prior to the expiration of twenty (20) years after
completion of the conversion hereunder, the City shdl bear the entire costs
of such relocation.

Logen Dedl., Exhibit I, p. 6, 8 4.

129. Smilar language appears in PSEs other Agreements, including: the 1995
Agreement for SeaTac's South 176th Street, Logen Decl., Exhibit F at pp. 6-7, 8 13; the May 2,
1995 Agreement for Federd Way's South 348th Street, Logen Decl., Exhibit G at p. 7, § 14; the
September 16, 1997 Agreement for Kent's South 228th Street, Logen Decl., Exhibit H at p. 5,

§ 13; the July 8, 1998 Agreement for Federd Way's South 312th Street, Logen Decl., Exhibit | at
p. 6, 8 14 (PSE did not initial or agree to Federd Way's interlinestion, as described below); the
August 28, 1998 Agreement for Kent's South 196th Street, Logen Decl., Exhibit K at p. 3, § 13;
the September 17, 1998 Agreement for SeaTac's South 170th Street Phase |, Logen Decl.,
Exhibit Jat p. 6, § 13; the December 8, 1998 Agreement for Renton's Main Avenue South, Logen
Ded., Exhibit L at p. 5, 8 13; the January 19, 1999 Agreement for Auburn's B Street NW, Logen
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Dedl., Exhibit M at p. 6, § 13; and the December 19, 2000 Agreement for SeaTac's South 192nd
Street, Logen Decl., Exhibit N at p. 8, § 13.

130. Some of these Agreements from the late 1990s contain qualifying language under
which cities agreed to use their "best efforts' not to require relocation of the new underground
fedilities. See, e.g., Logen Dedl., Exhibit L at p. 5, 8 13. However, more recently, PSE has
returned to the absolute language of its earlier agreements, with the addition of areference to PSE's
franchise to clarify matters arisng out of the dispute with Federa Way described below. See Logen
Ded., Exhibit M., p. 6, § 13; Exhibit N, p. 8, § 13.

131. PSE has had recent difficulties with one city in particular with respect to the
relocation provison of its Agreements. In 1995, language was added to the relocation provision of
the Federal Way South 348th Street Agreement that referenced Federd Way's franchise with PSE.
See Logen Dedl., Exhibit G, p. 7, 8 14. Such language was imported into afew other Agreements
during the 1997-98 time period. As Mr. Roe makes clear in his declaration at paragraph 7, Federal
Way damsthat that reference essentidly nullifies the City's relocation obligations. Mr. Ro€'s
interpretation is incorrect as amatter of law. However, that dispute is not before the Commission at
thistime. The point for the Commisson's purposesin this proceeding is that once PSE redlized that
Federd Way (and possibly other cities) might advance such an interpretation of the relocation
provison, PSE amended the relocation provision to delete the reference to the franchise.

132.  Thus, the Federal Way 312" Street Project in 1998 returned to the historical
relocation language:

In the event the City requires the relocation of any of the facilities installed
under this Agreement prior to the expiration of twenty (20) years after
completion of the conversion hereunder, the City shdl bear the entire cost

of such relocation.
Perkins Cole LLP
One Bellevue

Center , Suite
PUGET SOUND ENERGY, INC.'S RESPONSE 4112%0am
AND CROSS MOTION FOR SUMMARY Avenue Northeast
DETERMINATION - 55 Bellevue , WA
[/010778, PSE, Response to Motions for Summary Determination, o8004-5584
9-5-01.D0C] 425) 453-—

6980




NOOWAWRWWWONWRFWOWONONNNONUINANWNNNRENONORORNRFORDRARWENRPRROROONOOAWN

Logen Dedl., Exhibit I, p. 6, 8 14. PSE executed the Agreement, then sent it to the City to execute.
The City executed the Agreement, but it also added and initided interlinestion in an attempt to
change Section 14 asfollows. "In the event the City requires the relocation of any of the facilities
ingaled under this Agreement prior to the expiration of twenty (20) years after completion of the
conversion hereunder, the City shall bear the entire cost of such relocation, unless otherwise
provided in the Franchise Agreement between the parties set forth in Ordinance No. 98-315."
Id. (emphass added). PSE did not agreeto or initid that interlineation. Logen Dedl., 1 43.

133.  Given Federd Way's obvious intention to erode the relocation provision, the
Underground Conversion Agreament that PSE tendered to the City for the 320" Street project thus

further clarified theissue. The amended provison stated:

Notwithstanding any provision to the contrary in any franchise
agreement now in place or subsequently entered into by the Company
and the City, in the event the City requires (or takes any action which has
the effect of requiring) the relocation of any of the facilities installed under
this Agreement prior to the expiration of twenty (20) years after completion
of the converson hereunder, the City shall reimburse the Company for costs
incurred by the Company in connection with relocation.

Logen Dedl., T44. Agreements with this explicit limitation were executed by Sealac in 1998,
Logen Dedl., Exhibit J, p. 6, 1 13, and 2000, Logen Decl., Exhibit N, p. 8, § 13, and by Auburnin
1999, Logen Dedl., Exhibit M, p. 6, § 13.

134. However, Federal Way would not agree to the new language, and PSE and the
City engaged in extensve negotiation over theissue. Ultimately, after efforts that included moving
the locations of some facilities, PSE fdlt that it had assurances with respect to the 320th Street
project that PSE's facilities would be protected from future relocation. PSE therefore agreed to
accept a"best efforts’ relocation provison in order to settle the
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to use language from a prior agreement was a one-time settlement of a dispute that was justified in
part because there were delays with the design of the underground system for that conversion for
which PSE was responsible. PSE fdlt it was fair under the circumstances to permit the conversion
to move forward without further delay caused by disputes over the precise form of the Agreement
for that conversion. Logen Decl., 144.

135. PSE'sForm Agreement also contains additional language that has appeared only
recently in prior agreements. the reference to potentia agreement between PSE and a city to place
some fadlitiesin the rights-of-way on the condition that the city agree to pay for the cogts of
relocation in perpetuity rether than for only 20 years. This addition is not meant to be an additiona
burden on cities, but rather to increase the options available to cities with respect to placement of
underground facilities during conversons. Logen Decl., 1 30. It grew out of severd examplesin
which PSE agreed to locate equipment such as a switch in the rights-of-way in exchange for acity's
agreement to pay the cogts of relocating the switch in perpetuity. See Lowrey Dedl., 1112, 15 and
Exhibits N and P attached thereto. PSE normally would never agree to ingtal such equipment in the
rights-of-way in part because of the tremendous potentia relocation liability. However, in those
cases where placement on easement is unreasonably expensive or physicaly impossible, and if PSE
can be assured that it has adequate clearances for its equipment, PSE iswilling to place such
equipment in the rights of way on the condition that PSE is not respongible for future relocation
cogts of such equipment. Logen Decl., 1130. The dternative to such language isfor PSE to refuse

to indd| any switches or Smilar equipment in rights-of-way under any circumstances.
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d. PSE's February 2001 filing in Docket No. UE-010168 is not
evidencethat PSE is seeking to impose new obligations on
the cities

136. Thedcitiescdam that PSE's February 2001 filing in Docket No. UE-010168 shows
that "PSE desires anew scheme of rights, responsibilities, and cost dloceation for undergrounding
projects.” Kent'sMotion at 13. See also Cities Motion at 9.

137. PSE was not seeking to institute a*"new scheme of rights, responsbilities, and cost
dlocation” under Schedule 71, asthe citiesclam. All PSE desired when making itsfiling in UE-
010168 was to clarify Schedule 71 to put an end once and for dl to the increasingly aggressive
attempts of cities such as the petitioners to force PSE's facilities off of private property and into
public rights-of-way and to shift costs related to easement acquisition and future relocation costs
from the citiesto PSE, in violation of Schedule 71 and PSE's standards. Logen Dedl., 1 38.

138. PSE withdrew thefiling on the request of Staff and others, including the cities, that
they have more time to review thefiling. Logen Dedl., 1 39 and Exhibit P. In the meantime, the
petitionersfiled the petitions in this proceeding.

6. It isthecities, not PSE, who seek to change Schedule 71 and PSE's
Underground Converson Agreement

139. Thetendency for citiesto seek greater control over PSE's system and to shift costs
away from themsdlves and onto PSE is not new, and is an issue that PSE has at times had to
addressin the past. Among other things, PSE's project managers have had to be vigilant over the
years to push back againg cities attempts to force PSE into the rights of way. See Logen Decl.,
1131; Zeler Decl., 113, 9-13, 16-17; Lowrey Decl., 1 18.

140.  This proceeding marks the culmination of the cities most recent attempts to increase
their control over PSE's facilities and to obtain the benefits of

underground eectric distribution systems without having to face the Peaans Cote L2
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cost consequences of the decision to ingtdl, and therefor potentially relocate, such facilities. Itisthe
cities, not PSE, who dedire to ingtitute a new regime for underground conversions. While the cities
have won afew skirmishesin the past few years, managing to pressure some of PSE's project
managersinto ingaling more of PSE's fadilities in rights-of-way than is appropriate under PSE's
sandards, PSE has effectively rallied and hasingsted that it will not be threatened or pressured into
performing underground conversions on the cities terms, in violation of PSE's standards and the
requirements of Schedule 71. See Logen Decl., 11 31-36, 38; Zeller Decl., 11110-12, 16-17.

Now that the cities redlize that they cannot impaose their will on PSE on thisissue, they seek to
convince the Commission it should order PSE to comply with their attempts to undercut Schedule
71.

141. Thecties have dso brought this matter to the Commission because, while property
owners have often provided easements in the past for free or for minimal compensation, that may
well be different for the Pacific Highway South projects. In addition, some recent relocations of
PSE's underground facilities located on private easements have brought hometo citiesthe
tremendous cogs that are involved in relocating underground fecilities. See Logen Dedl., 1 32;
Lowrey Decl., 27; Copps Decl., 1 11; Zeller Decl., 1 8.

142. The Commission should regject the cities cynica attempt to undermine Schedule 71
and PSE's slandards based on the claim that PSE is somehow burdening them with new and
unjustified obligations. As described above, PSE's Form Agreement is fully congstent with
Schedule 71, and is dso congstent with PSE's historical gpplication of Schedule 71.

143. A dear decison from this Commission that PSE's Form Agreement is consstent
with Schedule 71 and that Schedule 71 does not permit the cities to force PSE's facilities into public
rights-of-way as part of underground conversonswould aso help
head off future disputes between the citiesand PSE. The Cities Peskins Core LLP
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petitions make clear that they have every intention of forcing PSE entirely into the rights-of-way.
For example, Mr. Roe clamsthat Federa Way "has no objection if PSE wishes to locate its
facilities for these projects outside the rights-of-way on these projects if permitted by the Federal
Way Zoning Code." Roe Decl., { 14 (emphass added). Federd Way is clearly positioning itself
to seek to prevent PSE from locating its facilities on private property by invoking Federd Way's

ordinances or any other meansit can devise.

7. PSE'srequirement that cities reimburse PSE for the costs of
obtaining easements as a condition of converting over head facilities
to underground does not violate the Washington Congtitution.

144.  Asdescribed above, condtitutiona interpretation is not within the province of this
Commisson. Evenif conditutional matters were properly before this Commission, thereis nothing
uncongtitutional about Schedule 71 or PSE's requirement that if its facilities are to be converted from
overhead to underground, those facilities be placed on private easements.

145. Article 8, Section 7 of the Washington Condtitution states:

No county, city, town or other municipal corporation shall heregfter give
any money, or property, or loan its money, or credit to or in aid of any
individual, association, company or corporation....

Under this Section, thereis a prohibition againgt gifting of public funds, and separate prohibition
againg lending of public credit. Each of these provisons has its own corresponding line of cases
and applicable standard. See Washington State Constitutional Limitations on Gifting of Funds
to Private Enterprise: A Need for Reform, 20 Segttle Univ. L. R. 199, 202-12 (1996). Here,
the Cities have aleged that purchasing easements for PSE would be a gift of public funds. Cities
Mation at 15. Accordingly, the modern sandard used in gifting of public funds cases applies. The

Cities citationsto lending of credit cases and standards are

irrelevant to this proceeding. Perrins Core Lip
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146.  The controlling standard with respect to the cities purchase of easementsisfound in
General Telephone Co. v. City of Bothell, 105 Wn.2d 579, 716 P.2d 879 (1986) ("GTE v.
Bothell"), which isagift of public funds case and which squarely addresses the factua Stuation at
issue in this proceeding. The Washington Supreme Court has been using the donétive
intent/congderation standard set forth therein since at least 1986. See 20 Seattle Univ. L. R. a
209; Adams v. Univ. of Wash., 106 Wn.2d 312, 722 P.2d 74 (1986); King County v.
Taxpayers of King County, 133 Wn.2d 584, 597, 949 P.2d 1260 (1997); Northlake Marine
Works, Inc. v. City of Seattle, 70 Wn. App. 491, 507, 857 P.2d 283 (1993); Citizens for Clean
Air v. City of Spokane, 114 Wn.2d 20, 39, 785 P.2d 447 (1990); Tacoma v. Taxpayers of
Tacoma, 108 Wn.2d 679, 702, 743 P.2d 793 (1987).

147.  Inthe padt thirty-five years, the Washington Supreme Court has narrowed the
scope of the condtitutiona prohibition againgt gifting of public funds such that very few transactions
arefound to be uncondtitutional. See 20 Sesttle Univ. L. R. a 201. Under the current standard, a
governmentd entity has violated the prohibition againg giving gifts of public funds only when it has
donative intent and does not receive consderation for the funds. See King County, 133 Wn.2d at
597; Northlake Marine Works, 70 Wn. App. at 507; Citizens for Clean Air, 114 Wn.2d at 39;
Taxpayers of Tacoma, 108 Wn.2d at 702; GTE v. Bothell, 105 Wn.2d at 588. In Taxpayers of
Tacoma, the Court explained the standard further, stating: "We use the donative intent lement to
determine how closely we scrutinize the sufficiency of the congderation, 'the key factor.™
Taxpayers of Tacoma, 108 Wn.2d at 703 (quoting Adams, 106 Wn.2d at 327). The Court has
<t the bar for finding donative intent very high. "The Washington State Supreme Court has never
found donative intent and, thus, has never scrutinized the adequacy of the consideration exchanged.”
See 20 Sesettle Univ. L. R. at 201.
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148.  The Court applied the donative intent/consideration standard in GTE v. Bothell,
where the Court squarely addressed the question of whether "atariff that imposes undergrounding
cogdson acity result[s] inagift of city fundsin violation of Washington Condt. art. 8, 8 7." 1d. at
588. The Court held that Bothell's payment to the utility for undergrounding did not violate the
Condtitution because it was merely paying "for services rendered, i.e., placing itsfacilities
underground at the City'srequest. Consideration for the payment is present, and a donative intent is
absent.” Id.

149. Likewise inthe present case, the Cities cannot meet either prong of the standard.
The Cities have not even attempted to make a showing that they have dondive intent. In fact, their
indtigation of this proceeding in which they argue againg having to reimburse PSE for any easements
directly undermines their ability to make any such showing. Accordingly, the Commisson should
not undertake an in-depth analysis of the adequacy of the consideration provided by PSE, but
rather should merely determine whether thereis any consderation in exchange for the funds23
"Whether a contract is supported by consideration is a question of law and may be properly
determined by a court on summary judgment.” King County, 133 Wn.2d at 598 (quoting
Nationwide Mut. Fire Ins. Co., 120 Wn.2d at 195). Here, the consderation provided by PSE is:

(1) that PSE will conduct work associated with the converson, and (2) that PSE will agreeto

23 The Court has noted its reluctance to engage in an anadysis of the adequacy of
consideration. "We have been reluctant to engage in an in-depth analysis of the adequacy of
consideration because such an analysis interferes unduly with governmental power to contract and
would establish a 'burdensome precedent’ of judicial interference with government decisionmaking.”
King County, 133 Wn.2d at 597. "Absent a showing of donative intent or gross inadequacy, tria
courts should only apply alegal sufficiency test, under which a bargained-for act or forbearance is
consdered sufficient consideration.” Taxpayers of Tacoma, 108 Wn.2d at 703 (quoting Adams, 106
Wn.2d at 327). "Legd sufficiency ‘is concerned not with comparative value but with that which will
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undertake the conversion in thefirg insance. Such congderation islegaly sufficient.24 Thus, PSE's
requirement that cities provide and/or pay for easements for PSE's facilities does not violate the
Washington Congtitution.

150. The Cities have not proven either of the eements necessary to reach a concluson to
the contrary. In fact, the Cities have not even attempted to make a showing with respect to the two
elements of the donative intent/consderation standard. Instead, the Cities confuse the andlysis by
applying a standard from alending of credit case, Washington State Housing Finance Comm'n v.
O'Brien, 100 Wn.2d 491, 671 P.2d 247 (1983). That caseisnot applicable here. First, Sate
Housing isirrdevant to the analysis of an aleged uncondtitutiond gifting of public funds. The Court
applied the "risk of loss' approach, which is concerned with the State maintaining safeguards over

its assets, an analysis appropriate only to lending of credit cases. Second, State Housing was

24 Taxpayers of Tacoma, also cited by the Cities, provides that "[w]here the public receives
sufficient consideration, and benefit to an individua is only incidental to and in aid of the public benefit,
no uncongtitutional gift has occurred.” 1d., 108 Wn.2d at 705. Asthe cities acknowledge, the
Washington Legidature has recognized that any benefit to a utility resulting from undergrounding its
facilitiesis incidental compared to the public benefit. Cities Motion at 16; Kent's Motion a 13 n.8.
Underground conversion "isin the public interest and is a public purpose, notwithstanding any
incidental private benefit to any electric or communication utility affected by such conversion.”
RCW 35.96.010 (emphasis added).

RCW 35.96 et seq. provides further support for the proposition that there is nothing
unconstitutional about providing whatever consideration is required by a utility in exchange for
obtaining underground conversions of overhead facilities. That statute authorizes cities and towns to
"contract with electric and communications utilities, as hereinafter provided, for the conversion of
existing overhead electric and communication facilities to underground.” RCW 35.96.030. The statute
sets forth a non-exhaustive list of potential contract provisions, including "[f]or the payment to the
electric and communications utilities for any work performed or services rendered by it in connection
with the conversion project.” RCW 35.96.040. Clearly, the Legislature contemplated that cities would
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decided prior to GTE v. Bothell, the case that isfactualy on point and that gpplies the correct
standard.

151. Evenif the Commission gpplied the "risk of loss' standard to the present case, the
Cities have not shown that PSE's easement requirement violates the Washington Condtitution. The
Citiesargue that if they were forced to give PSE easements on private property, they "would lose
control over private utility essements.” Cities Motion a 16. This argument does not make sense.
The Cities do not currently have control over private utility essements. Smilarly, the Cities assertion
that they "would be unable to insure the continued use of private easements for the public benefit,”
Cities Motion a 17, has no merit. The Cities cannot lose something that they do not currently have,
and they do not have the right to decide how private property will be used. Furthermore, it isthis
Commission, not the Cities, that has authority to ensure that PSE continues to operate its facilities
pursuant to the public service laws, whether on public streets or on private easements.

152. The Citiesdso argue that if they were forced to give PSE easements on private
property, "[t]he Citieswould relinquish the authority conferred by law and by franchise to require
PSE to relocate its facilities and to share in the costs of future underground relocations.” Cities
Motion a 16. Again, the Cities cannot relinquish what they do not have. Asdescribed in
Section 111.B.4, above, and in Section 111.D.1 below, the Cities do not have the right to "require
PSE to rdocate its facilities" without paying just compensation to PSE unless and until such facilities
have been placed in the public rights-of-way. The Cities do not presently have that right with
respect to the facilities a issue in this proceeding, which have not yet been ingtdled anywhere,

153. The Cities concerns regarding losing control of the areas near rights-of-way are
aso unfounded. First, PSE must abide by NESC standards, see WA C 296-45- 045, and must
indal and operateitsfacilitiesin a"safe, adequate and efficient”
manner. See RCW 80.28.010(2). Second, equipment located on Pesians Cole LLP
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aprivate essements will necessarily be farther from the surface of the road than equipment located
in the public rights-of-way. Accordingly, facilitiesin easements have alesser likdlihood of being hit
by vehicles or pededtrians than facilitiesin rights-of-way.

154. Moreover, the Legidature has granted PSE the power of eminent domain to
condemn space for its facilities on private property. See RCW 80.32.060. Clearly, PSE is not
required to remain in public rights-of-way under the control of municipdities.

155.  The Cities suggest that they may be held ligble for PSE's placement of facilitieson
private essement and that they would lose the ability to limit thisliability. Cities Motionat 17. In
support of this propostion, the Cities cite Smith v. Acme Paving Co., 16 Wn. App. 389, 558
P.2d 811. Thiscase, however, does not discuss ligbility for facilities located on private easement.
The dleged ligbility in that case arose out of a telephone pole that was located in the middle of the
road. The Cities aso contend that they "could be liable for damages if the development potentid of
adjacent private property were diminished by granting private easementsto PSE." The Citiesfail to
dte any support for this proposition other than one of their declarations. This argument also makes
little sense. The easements for which the Cities will reimburse PSE will not be granted by the cities
but rather will be acquired from property owners voluntarily, even if the property owners ask for
compensation for the easements. Property owners could not subsequently claim that they were
damaged by granting such easements. Further, subsequent purchasers of the property will be on
notice of the easements, because they are recorded.

156. Thus, even if the Commisson were to gpply the "risk of loss" approach to the
present Stuation (instead of the donative intent/cons deration standard, which appliesto gifting of
public funds cases), the Cities have not shown that PSE's application of Schedule 71 is

unconditutiond.
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157. The Cities dso erroneoudy direct the Commission to Washington State Highway
Comm. v. Pacific Northwest Bell Telephone Co., 59 Wn.2d 216, 367 P.2d 605 (1961), a case
that is twenty-five years older than GTE v. Bothell, and not on point. In Northwest Bell, the
Washington State Highway Commission ("WSHC") granted to severd entities, including Northwest
Bdll, franchises that alowed the grantees to place their equipment on state rights-of-way, provided
that the grantees would relocate their equipment "[w]henever necessary for the construction, repair,
improvement, dteration or relocation of" the highway. 1d. at 218. Subsequently, Congress passed
the Federa Highway Act of 1956, cresting an interstate highway defense systlem. 1d. In response,
Washington adopted resolution No. 896, which provided that no public or private utilities could
occupy rights-of-way near highways that were part of the interstate highway defense system unless
Specifically authorized to do so in the resolution. 1d. In accordance with the applicable franchises
and the Washington resolution, the WSHC and the Director of Highways directed certain utilities,
including Northwest Bell, to remove their equipment from rights-of-way that were too close to
certain of the federal highways, at the utilities expense.

158. Northwest Bell took the position that it was not required to pay for the required
removal, relying on a Washington statute enacted after the franchises were entered into and
after the resolution was passed, which provided that "notwithstanding any contrary provison of
law or of any exidting or future franchise held by a public utility," the WSHC would remburse a
utility most of the cogts incurred in moving its facilities when the move was necessitated by the
condruction of certain federd highways. 1d. a 219. The Court found that the utilities would be
gratuitoudy benefited by the subsequently enacted statute, and held it to be uncondtitutiond.

159.  Unlikethe present Stuation, in Northwest Bell, the utilities were required by state
resolution to remove their facilities and they were required by
their franchise to pay for any relocations. Consequently, the Peskins Core LLP
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subsequently enacted statute was an unbargained for gift to the utilities. Here, PSE isnot required
under any statute or franchise to convert its overhead facilities to underground. Moreover, PSE's
Tariff clearly protects PSE from absorbing the costs of obtaining easements required for any
undergrounding. If the cities remburse PSE for the costs of easements acquired to accommodate
an underground conversion, such reimbursement congtitutes an inducement to obtain PSE's
agreement to convert its overhead facilities to underground. Thus, PSE is not gratuitoudy benefited
by any such payment, and such payment does not violate the Washington Congtitution.

C. If Schedule 71 Appliesto the SeaTac South 170th Street Conversion,
SeaTac Must Pay 70% of the Costs of the Conversion for the Proportion of
the Existing Poles That Would Be L ocated More Than Six Inchesfrom the
Street Side of the New Curb

160. Schedule 71 provides that amunicipality must pay 70% of the tota cost of a

converson,

or, when the Company's overhead sysem isrequired to be rel ocated due
to addition of one full lane or more to an arteria street or road, pay the
Company 30% of the cost of the conversion project, excluding trenching
and restoration.

Schedule 71, 8 3.b.(1) (emphasis added). Thereisno disputein this case that SeaTac isadding
"onefull lane" to South 170th Street. Stipulated Fact No. 20. The question at issue is whether
PSE's existing poles are "required to be relocated due to” that lane addition, within the meaning of
Schedule 71.

161. Inan attempt to answer commonly asked questions and to ensure that its project
managers were gpplying Schedule 71 consistently to conversion projects, PSE issued Rate
Schedule Interpretation ("RSI") E-71-3. Logen Decl. 11 48-49, and Stipulated Exhibit 21
(attached thereto). RSl E-71-3 directly addresses the question that
IS before this Commission: Peskins Cole LLp
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Q.

What does the following mean: "the Company's overhead system is
required to be relocated due to the addition of one full lane or more?’

Stipulated Exhibit 21 at 3. PSE's answer isasfollows:

A.

This means that the exigting poles of the overhead sysem will bein the
driven surface of the proposed road improvements or less than six (6)
inches from the street side of the curb. (WAC 296-45-045 and NESC
231.B). If the poleswill bein the sdewak or planting strip (more than
sx (6) inches from the street Side of the curb) they are not considered
as mesting this requirement and the customer pays 70% even if the road
is being widened by one full lane.

Id. RSI E-71-3 dso addresses the question: "What if...only some of the poles must be rel ocated

due to the addition of one full lane."

162.

A.

When one full lane is added but some poles don't have to be relocated,
the customer pays 30% of the cost of conversion to underground poles
that must be relocated and 70% of the cost of conversion of al other
poles. For example, if there are 6 poles within the Conversion Area
and 2 of the poles must be relocated and 4 poles are not required to be
relocated, the customer pays 30% of 2/6 (or 1/3) of the actual cost of
the conversion plus 70% of 4/6 (or 2/3) of the actuad cost of the
conversion.

It is undigputed that 2 of the 8 exigting poles in the converson areawill be located in

the driven surface of SeaTac's road improvement or within six inches of the street sde of the curb.

Stipulated Fact No. 19. PSE agreesthat SeaTac must pay only 30% of the cost of conversion for

the proportion of the conversion represented by those two poles (2 of 8, or ¥2). Stipulated Fact

No. 17. However, it is dso undisputed that 6 of the 8 existing polesin the converson areawill be

located more than six inches from the street side of the curb. Stipulated Fact No. 19. Those poles

are not "required to be relocated due to” the additiond lane within

the meaning of Schedule 71, thus SeaTac must pay 70% of the Peaans Cote L2
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proportion of the conversion represented by those six poles (6 of 8, or 325

163. The Cities argue that PSE's interpretation of Schedule 71 "is purely arbitrary and
unfounded.” Cities Motion at 36. That isincorrect. AsPSE's Rate Schedule Interpretation shows,
PSE's interpretation is based on WAC 296-45-045 and NESC (National Electric Safety Code)
231.B. WAC 296-45-045 provides that electric utilities operating in the State of Washington "must
design, congtruct, operate, and maintain their lines and equipment according to the requirements of
the 1997 National Electrical Safety Code (NESC)." The NESC provides for the following
"Clearances of Supporting Structures From Other Objects':

B. From Streets, Roads, and Highways

1 Where there are curbs. supporting structures, support arms, or
equipment attached thereto, up to 4.6m (15 ft) above the road
surface shall be located a sufficient distance from the street Sde
of the curbsto avoid contact by ordinary vehicles using and
located on the traveled way. 1n no case shall such distance
be less than 150mm (6 in).

NESC 231.B (1997) (emphasis added), Stipulated Exhibit No. 22 (attached to Logen Decl.). See
also Logen Dedl., 51.

164. SedTac arguesthat it was required to pay only 30% of the entire cost of Phase | of
the South 170th Street Project, adthough some poles would have been left "located in the center of
thesdewdk." Cities Motion at 37. While that may be correct, Phase | of South 170th Street was
completed in September 1999. PSE's RSl E-71-3 only became effective on July 15, 2000. See

25 Mr. Gut claims that SeaTac "finally agreed to execute an agreement containing the
objectionable terms’ to avoid delays to its project. In fact, the parties executed an interim agreement
that attached three alternative Underground Conversion Agreements. The question of which
agreement the parties will execute depends on the outcome of this proceeding angl the Schedule 70
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Logen Decl., 1152 and Stipulated Exhibit 21. The point of PSE's RSl E-71-3 isto ensure that
Schedule 71 is applied in a consistent manner to all projects based on objective criteria. Once RSI
E-71-3 was issued, PSE was required to apply it to al entities requesting conversons. Logen
Decl., 111 48-49.

165. Contrary to the Cities argument, PSE does not "rest” itsinterpretation of Schedule
71 "on the assumption that 'relocated’ means aeria relocation.” Cities Motion a 37. PSE's
interpretation rests on the plain terms of Schedule 71, which permit a city to pay 30% of the costs
of aconverson only if the existing facilities are "required to be relocated due to" the addition of a
lane. PSE has sought to standardize the gpplication of thislanguage across dl conversons by
Setting aclear, objective standard that is based on the NESC. Clearly, under the NESC, existing
poles must be relocated if they are within Six inches of the street Sde of the new curb after alaneis
added. PSE'suse of the NESC standard to interpret and apply its Tariff has nothing to do with any
"assumptions' about aerid relocation.26

166. PSE'spostion on the Schedule 71, Section 3 trigger for 30% payment aso has
nothing to do with any clam that PSE, rather than Cities, has "the right to manage the public rights-
of-way" or to determine "when relocation of utility fadilitiesisin the public interest.” Cities Motion
at 38. SeaTac isfreeto decide whether it wants any or al of the poles aong South 170th Street to
be relocated and to require PSE to pay the costs of such relocation, so long asthat decison is
consistent with proper exercise of Sealac's police powers and its franchise with PSE. PSE has not
refused to relocate its poles along South 170th Street. SeaTac has not requested that PSE perform
afranchise relocation of the poles. Logen Decl., 1 55.

26 |n advancing this argument, the Cities continue their efforts to blur the distinction between
relocation of facilities on the one hand, and conversion of overhead facilities to ur@gggound on the
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167. Instead, SeaTac has requested that PSE convert its poles and overhead facilities to
underground. The question before the Commission is not whether the poles will remain in the
sidewalk or not, but whether Schedule 71 requires SeaTac to pay 30% or 70% of the costs of the
underground conversion, or 30% or 70% of some proportion of the costs. The answer to that
question turns on whether any or al of the existing poles are "required to be relocated due to
addition of" alane, within the meaning of Schedule 71. It ismideading and untrue for the Cities
to argue that the issue of how much SeaTac must pay to obtain underground conversion of
PSE's existing overhead facilities somehow impinges on its police powers to determine whether a
pole should be relocated or not.

168. The Citiesclam that PSE's interpretation of Section 3 is based only on "financid
motives." Cities Motion at 38. Obvioudy, there are serious cost consequences to PSE and to the
Cities depending on the interpretation and gpplication of Schedule 71 that is upheld by this
Commisson. Thereis nothing improper about this, nor is there anything improper about PSE being
aware of cost congderaionsin interpreting and gpplying its Tariff.

169. Beyond financia consderations, however, PSE has good reason to set an objective
standard by which to determine when the Section 3, 30% cost sharing obligation is triggered.
Schedule 71 is not an easy schedule for project managers to apply because of the number of
conditions and triggering factors of its various sections and becauise underground conversons
present amyriad of facts that must be sorted through to determine whether Schedule 71 applies
and, if so, whether the requester isto pay 30% or 70% of the costs of the converson. PSE's RSI
E-71-3 demondtrates the number and variety of issues that have come up and the types of questions
that are raised when evaluating conversons. See Logen Decl., 11148-49. Setting an objective
standard for measuring when poles are "required to be relocated
due to" addition of alane assstsin PSE's efforts to gpply Schedule Pesians Cole LLP
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71 consigtently to al customers and avoid discrimination clams. Seeid., 1 50.

170. Inthat regard, Sealac states that it has adopted King County Road Standards
(1993), which requires that poles shall be placed five and one-half feet from the curb face. Cities
Motion at 38. SeaTlac isfreeto adopt that standard to determine when it would like to have poles
moved in conjunction with aroad improvement, but it cannot force PSE to adopt the same standard
for determining Schedule 71's cost dlocations. PSE's six inch standard is based on the NESC,
which PSE is required to follow, and is an objective, appropriate standard for applying Section
3.b(1) of Schedule 71. Logen Decl., 1 51.

D. Federal Way Must Pay 100% of the Cost of the South 320th Street
Conversion

1 PSE'sfacilities along South 320th Street arelocated on PSE
easements, and thus are not subject to Schedule 71.

171. Asthe Cities acknowledge, PSE's existing overhead facilities along South 320th
Street from 20th Avenue South to 25th Avenue South are located on PSE easements, not in the
rights-of-way. Federd Way's street improvements will not encroach into PSE's easement aress.
Cities Motion at 5, 27; Stipulated Fact No. 13; Lowrey Decl., 1 32.

172. PSE higtoricaly hasinterpreted Schedule 71 (as well as Schedule 70) to apply only
to conversons of PSE's overhead facilities that are located in public rights-of-way, and not to
facilitiesthat are located on private property and/or PSE easements. Where PSE's existing
overhead facilities are located on private property and/or PSE easement, PSE generally has been
willing to convert the facilities to underground, but requires the requester to pay 100% of the costs
of the converson. Logen Decl., 145.

173. PSE'spostion on thisissue complieswith its Tariff. Schedule 71 spesksin terms of

public streets:
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[T]he Conversion Area must be not less than two (2) contiguous city blocks
in length with al red property on both sdes of each public street to receive
electric service from the Main Didribution System.

Schedule 71, § 2 (emphasis added).2” The facilities dong South 320th are not located on any
public street.

174. Thereisgood reason for Schedules 70 and 71 to speak in terms of "public
thoroughfares' and "public streets" and for PSE's historicad understanding that Schedules 70 and 71
aoply only to facilities located in rights-of-way, and not on private property. Where PSE's facilities
are located on private property on PSE easements or by prescriptive right, PSE cannot be ordered
by the owner of the underlying private property to do anything with itsfacilities. See, e.g., City of
Seattle v. Nazarenus, 60 Wn.2d 657, 665-66, 374 P.2d 1014 (1962) (owner of easement has the
right to use the property subject to the easements for the purposes stated in the easement);
Northwest Cities Gas Co. v. Western Fuel Co., 13Wn.2d 75, 123 P.2d 771 (1942) (a
prescriptive right, once acquired, isfixed by the extent of the use and may not be disturbed by the
owner of the servient estate). Thus, as againgt property owners, PSE has and aways has had a
right to leave its existing overhead facilities on private property in place.

175. Likewise, municipdities do not have authority to require PSE to convert its

overhead facilities that are located on private property to underground without just compensation.

27 Similarly, Schedule 70 requires

that the Conversion Area must be not less than one (1) city block in length, or
in the absence of city blocks, not less than six (6) contiguous building lots
abutting each side of the public thoroughfare with al rea property on both
sides of each public thoroughfare to receive electric service from the Main
Didtribution System.
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See, e.g., InrePub. Serv. Elec. & Gas Co., 173 A.2d 233, 240 (N.J. 1961) (invalidating
municipa ordinance reguiring the undergrounding of wires over a private railroad right- of-way);
Duquesne Light Co. v. Monroeville, 298 A.2d 252 (Pa. 1972) (statute giving boroughs the
power to define a reasonable digtrict within which wires shal be placed underground did not confer
upon a borough the power to compel undergrounding of a public utility's wires); Union Elec. Co. v.
Crestwood, 499 SW.2d 480 (Mo. 1973) (city ordinance prohibiting al overhead transmisson,
whether on public or private property, struck down). "[W]here relocation of eectrica wiring on
private property to underground conduits is required, a compensable ‘taking' under the power of
eminent domain will be deemed to have occurred.” McQuillin Mun. Corp. § 24.588 at 313 (3d Ed.
1998).

176. By contrast, municipdities have long been held to have authority to require a lesst
some undergrounding on public streets. See Edmonds v. Gen. Tel. Co., 21 Wn. App. 218, 226,
584 P.2d 458 (1978) (distinguishing cases that have struck down undergrounding ordinances
because: "In theingant case, the ordinance in question is not agenera ordinance affecting all
overhead facilities of the company located on both public and private property . . .. Rather, its
effect is limited to one public street . . .."); Union Elec. Co., 499 SW.2d at 484 (authority may be
found to justify an ordinance prohibiting overhead wires which affected only public streets). See
also Section 111.B.4, supra.

177. Thus, Schedules 70 and 71 were intended to set the terms and conditions for the
undergrounding of PSE's facilities that could potentialy be subjected to mandatory undergrounding:
the fadilities located in rights-of-way. By filing Schedules 70 and 71, PSE ensured that
municipalities or property owners requesting (and potentialy ordering) undergrounding of PSE's
facilities located on public streets and thoroughfares would share in
the cogts of such undergrounding, rather than requiring PSE to Pesians Cole LLP
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convert itsfacilities at PSE's expense, and would provide adequate operating rights for the new
underground fecilities. PSE aso limited the circumstances in which undergrounding on rights of way
would be made available. There was no need for PSE to file any tariff schedule with respect to its
facilities on private property because PSE could, in its sole discretion, decide whether or not to
convert to underground at al, and on what terms. Schedule 71 must be interpreted to take into
account the context of the overdl scheme of property rights and municipa powersthat reated to the
placement and continued operation of PSE's facilities. See, e.g., Cockle v. Dep't of Labor and
Indus., 142 Wn.2d 801, 810-13, 16 P.3d 583 (2001).

178. Tointerpret Schedule 71 to apply to PSE's facilities |ocated on private property in
Federd Way would be contrary to the Tariff language, which speaksin terms of "public streets”
would violate PSE's property rights, and would ignore the historica and legal context in which the
schedules were filed by PSE and approved by the Commission.

2. PSE's facilitiesalong 23rd Avenue South span lessthan two city
blocks.

179. TheCitiesclam that PSE is "attempting to 'piecemed’ the project,” by inggting that
the short stretch of overhead facilities dong 23rd Avenue South does not qudify for converson
under Schedule 71. Cities Motion at 5.

180. If an entity requests undergrounding of overheed facilities, PSE looks to see which
tariff schedule gppliesto the conversion, if any. At times, a project may be subject to more than
one schedule, or portions of the project may meet Tariff requirements, while others do not. Logen
Decl., 1146. For example, as described in the Schedule 70 proceedings that are before the
Commission in Docket Nos. UE-010981 and UE-011027, in conversion areas containing both
sangle-phase and three-phase systems, PSE has converted the
sangle-phase portion of the system to underground under Schedule
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70 and the three-phase portion of the system to underground under Schedule 71. Thus, an
gpplicant may obtain the benefit of Schedule 70 for portions of a project that are single phase, while
PSE preserves the distinctions in Schedule 70 and 71 that permit PSE to better recover the
additional cogts involved in conversons of three-phase feeder to underground.

181. Onthe other hand, the manner in which the Tariff gpplies or does not gpply to
different agpects of a project may result in portions of a project not being eigible for converson
under Schedule 71. That isthe case with respect to the Federa Way South 320th Street/23rd
Avenue South converson. If PSE's overhead facilities located on easements on 320th Street were
subject to Schedule 71 relocation, then PSE would permit the conversion of the 23rd Avenue South
facilities under Schedule 71 because the facilities essentialy "turn the corner,” and are part of the
same physica dretch of facilities. However, because Schedule 71 does not gpply to the South
320th Street facilities, the 23rd Avenue South facilities must be considered on their own to
determine whether they are digible for converson under Schedule 71. Logen Dedl., 1 46.

182. Inorder for Schedule 71 to apply,

the Conversion Areamust be not less than two (2) contiguous city blocksin

length.
Schedule 71, § 2. The Cities concede that the facilities to be converted in Federd Way are no
longer than 300-feet in length. Cities Moation at 5. In fact, the facilities are even shorter than that,

and they span less than one city block. Logen Decl., 146; Lowrey Decl., 11 33-34.
183. PSEiswilling to convert dl of these facilities to underground, but only if Federd

Way pays 100% of the costs of the conversion.
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IV. CONCLUSON

184.  For the reasons set forth above, PSE respectfully requests that the Commission

grant PSE's motion for summary determination and issue an order declaring that:

a

Schedule 71 does not permit the cities to force PSE's facilities into public
rights-of-way during underground conversions. Schedule 71 leavesto
PSE's judgment the question of which facilities associated with PSE's
underground system may be ingtaled in public rights-of-way, and which
facilities must be ingtaled on private property. PSE's requirement that
underground facilities (other than cable and conduit) and pad-mounted
fadilities, such as vaults for junctions, vaults for pulling cable, transformers
and associated vaults, and switches and associated vaults, be placed on
private property within easements that are in PSE's andard form is
congstent with Schedule 71;

Section 4 of Schedule 71 does not directly obligate the citiesto obtain
easements for PSE or to reimburse PSE for the costs of obtaining the
easements that PSE requires under Section 4 of Schedule 71. However,
pursuant to Sections 4 and 8 of Schedule 71 and Schedule 80, PSE is not
obligated to perform an underground conversion until the easements PSE
requires are provided. If the cities refuse to agree to obtain such easements
for PSE or to agree to reimburse PSE in the event that PSE agreesto
obtain the easements and property owners demand payment for such
easements, PSE is not obligated to convert its facilities from overhead to
underground under Schedule 71,
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PSE's requirement that cities agree to pay for future relocations of PSE's
fedilities as a condition of ingtaling underground facilities in the public rights-
of-way rather than on private property is consstent with Schedule 71;

The sections of PSE's current form Underground Corverson Agreement
and Engineering Agreement related to operating rights and future relocations
of PSE's underground facilities are congstent with Schedule 71;

For Phase Il of SeaTac's South 170th Street project, Sealac must pay
30% of the ¥4 of the costs of the conversion and 70% of %of the costs of
the conversion; and

Schedule 71 gpplies only to conversion of overheed facilities that are
located in public rights-of-way, and not on private easement. Thus, Federa
Way must pay 100% of the costs of the converson of PSE'sfacilities on
South 320th Street. Federal Way must also pay 100% of the costs of the
converson of PSE's facilities on 23rd Avenue South because the facilities

gpan less than two blocks.

DATED: September _ , 2001.

PERKINS COIE LLP

By

Kirgin S. Dodge
William R. Bue
Attorneys for Puget Sound Energy, Inc.
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