1258

1 BEFORE THE WASHI NGTON UTI LI TI ES AND
2 TRANSPORTATI ON COWM SSI ON
3
In the Matter of the ) Docket No. UT-021120
4 Application of ) Vol une Xl

) Pages 1258-1515
5 QWNEST CORPORATI ON

6 Regardi ng the Sale and Transfer
of Qmest Dex to Dex Hol dings,
7 LLC, a non-affiliate.

— N N N

9 A hearing in the above nmatter was
10 held on May 30, 2003, at 9:43 a.m, at 1300 Evergreen
11 Park Drive Southwest, O ynpia, Washington, before

12 Admi ni strative Law Judge DENNI S MOSS and Chai rwonman
13 MARI LYN SHOMLTER and Comnmi ssi oner Rl CHARD HEMSTAD
14 and Commi ssioner PATRICK J. OSHIE.

15
The parties were present as
16 fol |l ows:

17 QNEST CORPCRATI ON, by Lisa Anderl
and Adam Sherr, Attorneys at Law, 1600 Seventh
18 Avenue, Suite 3206, Seattle, Washington 98191.

19 THE PUBLIC, by Robert W Cromnell,
Jr., Assistant Attorney General, 900 Fourth Avenue,
20 Suite 2000, Seattle, Washington 98164-1012.

21 AARP, by Ronal d Roseman, Attorney
at Law, 2011 14th Avenue East, Seattle, Washi ngton,
22 98112.

23
24

Barbara L. Nel son, CCR
25 Court Reporter
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DEX HOLDI NGS, LLC, by Brooks E.
Harl ow, Attorney at Law, MIler Nash, LLP, 601 Union

Street, Suite 4400, Seattle, Washington 98101, and by

Ri chard R Caneron, Attorney at Law, Latham &
Wat ki ns, LLP, 555 Eleventh Street, N.W, Suite 1000,
Washi ngton, D.C., 20004-1304.

WEBTEC, by Arthur A. Butler,
Attorney at Law, Ater Wnne, LLP, 601 Union Street,
Suite 5450, Seattle, Washington 98101.

THE COW SSI ON, by Shannon E.
Smith and Gregory J. Trautnman, Assistant Attorneys
General, 1400 Evergreen Park Drive, S.W, P.O Box
40128, A ynpia, Washington 98504-0128.
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JUDGE MOSS: Why don't we conme to order
pl ease. Let ne do a couple of housekeeping matters
first, and then we'll swear M. Brosch. |[|'ve been
handed sone paper this norning.

MS. ANDERL: Surpri se.

JUDGE MOSS: Surprise. One piece of paper
|'ve been handed is for M. Brosch's
cross-exani nation, handed to nme by Staff. And it is
actual ly a photocopy, | suppose, of Exhibit MB-2C,
whi ch we have identified as Exhibit 292-C. However,
nmy understanding is that it has a blocked notation in
the right-hand colum that is not in Exhibit 292, so
we can tal k about that if we need to, but in

addition, it has a second and third page, Adjusted A

and Adjusted B, which apparently is new material. In
any event, that exhibit will be nmarked for
identification as -- |I'msorry, marked for

identification as Exhibit 308.

And then, in addition, | was handed by
Qnest two docunents that they nay use with -- in the
cross-exani nation of Dr. Bl ackmon, and so we have
marked for identification Exhibit 423, 423, which is
a prior version of Dr. Blacknmon's prefiled testinony
in this proceeding with sonme redline, as | understand

it. M. Sherr's |looking up at nme expectantly, so
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perhaps | should ask himif that's an accurate
descri ption.

MR, SHERR: It's close. It's basically a
red-line conparing Dr. Blacknmon's March 18 testinony
and his May 14 testinony.

JUDGE MOSS: Okay. Then Exhibit 424 for
identification is an excerpt fromthe transcript in
this proceeding. | jotted down pages 676 through
880. | think that's probably accurate. So we have
those three new docunments identified.

| have provided you all with updated
exhibit lists that are current through yesterday, and
I will provide you a further update on Monday via
electronic mail, and I do ask, and you can get
started over the weekend if you have nothing better
to do with yourself, that at sone point | would |ike
you to check and bring to nmy attention any assertions
of error, and I will make corrections if | find them
to be appropriate.

Wth that, M. Brosch, | believe we can ask
you to stand and raise your right hand.

Wher eupon,
M CHAEL L. BROSCH,
havi ng been first duly sworn by Judge Mdss, was

called as a witness herein and was exam ned and
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testified as follows:
JUDGE MOSS: Thank you. Pl ease be seated.
M. Crommel | .

MR. CROWELL: Thank you, Your Honor

DI RECT EXAMI NATI ON
BY MR. CROWELL:

Q Good norning, M. Brosch

A Good nor ni ng.

Q My nane is Robert Crommell, |'m an
Assi stant Attorney General on behalf of Public
Counsel. Could you please state for the record your
nanme and business address?

A M chael L. Brosch

Q You may have to push the button on that.

A M chael L. Brosch, 740 N.W Bl ue Parkway,
Suite 204, Lees Summit, M ssouri, 64086.

Q Thank you. And do you have in front of you
what has been marked as Exhibits 291-C, your direct
testinmony; 292-C, the gain on sale allocation to
Washi ngton; Exhibit 306, your supplenental testinony
in support of the settlenment; and 307-C, the
confidential exhibit to that supplenental testinony?

A Yes, | do.

Q And were they prepared by you or under your
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di rection?

A Yes.

Q And do you have any corrections to nmake at
this time to those -- to any of those four exhibits?

A Yes, | am aware of a correction needed to

the direct testinony at page 35. You call that
291-C, Counsel ?

Q | believe we did.

A At page 35 --

Q Let's give folks a chance to get there.

A -- line nine, | would change the word
"rat epayer" to "sharehol der."

Q Confirm ng, in case everyone hasn't quite
gotten there, we're at page 35 of your direct
testi nony, what has been pre-marked as Exhibit 291-C,
line nine, the word "ratepayer" should be
"shar ehol der ?"

A Yes, that's correct.

Q Thank you. Are the exhibits that are
before you true and correct, to the best of your
know edge?

A Yes, they are.

Q And if | asked you the same questions today
that were posed in your testinony, would your answers

be the sanme?
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A. They woul d, vyes.

MR. CROWELL: Your Honor, at this time |
woul d move the adm ssion of Exhibits 291-C, 292-C,
306 and 307-C.

MR, TRAUTMAN:. No obj ection.

JUDGE MOSS: There being no objection,
those will be adnitted as narked.

MR. CROWELL: Thank you, Your Honor. M.
Brosch is now avail abl e for cross-examn nation and/or
gquestions fromthe Bench.

JUDGE MOSS: Does Staff have
cross-exani nation for M. Brosch?

MR, TRAUTMAN: We do.

JUDGE MOSS: Okay, proceed.

MR, TRAUTMAN: Thank you.

CROSS- EXAMI NATI ON
BY MR TRAUTMAN:

Q I"d like to start with sone questions on
Exhibit 2, and that is the stipulation and settl enent
agreenent, and --

JUDGE MOSS: M. Trautman, perhaps you've
previously met M. Brosch, but you mght identify
yourself to the w tness.

Q I'"'msorry. Yes, |I'm Geg Trautmn,
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Assi stant Attorney General, for Comm ssion Staff.

MR, CROWELL: Your Honor, may | inquire if
the witness has that docunment in front of hin®

JUDGE MOSS: Do you have that, M. Brosch?

THE WTNESS: | believe | do. The docunent
| have bears a date and tine at the top, 5/19/2003,
11: 07 a.m | trust that's the same version of that
document that's been marked as an exhibit?

CHAl RMOVAN SHOWALTER: Qurs has a different
tinme, but --

MR. CROWELL: | believe that is the sane,
Your Honor.

JUDGE MOSS: Okay.

MR. CROWELL: | think the one in the
record is dated and tinme stanped 5/16/2003, 2:49
p.m; is that correct?

CHAl RWOVAN SHOWALTER:  4: 42.

MR. CROWELL: It depends on printing.

JUDGE MOSS: There's only been one
stipulation and settlenment filed, so | feel fairly
confident that we're on the same docunent.

MR. CROWELL: Thank you. | apol ogize for
the interruption.

THE WTNESS: |I'mwth you.

JUDGE MOSS: M. Trautman, go ahead.
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Q Does the settlenment require that if Quest
sells all or part of its Washington tel ephone
operation, that the purchaser nust be bound by the
terms of the settlenent?

A. At page nine, | see reference to a
successor's provision nunbered ei ght that says, This
agreenent applies to, inures to the benefit of, and
i s binding upon the parties and their successors.

Q And so you believe this would apply to a
pur chaser of the Qwest tel ephone operation?

A I"'mnot in a position to give you any |ega
opinion or interpretation, but it's my belief that
successors to any of the parties would be bound by
t he agreenent.

Q Now, at paragraph C-1, on page three?

A Yes, |'mthere.

Q The settl enent says that Qmest will provide
$67 mllion in bill credits. |In your understanding,
which Qwest entity is being referred to in that
provi si on?

A The bill credits would appear on bills
rendered to custoners by Qwest Corporation, the
regul at ed tel ephone conpany.

Q Al right. So QC would be paying the bil

credits?
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A. Yes, nost directly, although, as |I'm sure
you're aware, the results of QC are consolidated with
the financial results of QClI

Q Now, are they consolidated for regulatory
pur poses?

A. The entity subject to regulation is QC, but
the financial reality of the bill credits is that
they represent an application of resources to the
benefit of customers by the consolidated business.

Q So was that a yes or a no?

A The bill credits --

Q No, no, on whether they're consolidated for
regul atory purposes?

A. The entity subject to regulation is QC

Q Are its financial statenents consolidated
with QCl?

A Yes, for public reporting purposes, they
are.

Q But for regulatory purposes?

A No, again, the entity subject to regulation

is QC, a wholly-owned subsidiary of QClI

Q Now, in light of the fact that on page one
of the settlenment the term"Qwnest"” is defined to
include QC, QSC, and QClI, which are then terned

collectively Qmest --
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JUDGE MOSS: |I'mgoing to interrupt you
there, M. Trautnman, because we went through this the
ot her day, and |I'm now concerned that perhaps there
is nmore than one copy of this docunent floating
around, because we've had a series of questions about
this very point, both fromyou and fromthe Bench
previously, and one thing that sticks out in nmy nind
here is that the definition of Qmest includes four
corporations, not three, one of which is Qwmest Dex,
Inc., and that one keeps being omitted. And I'm
concerned that we're | ooking at a different docunent.

CHAl RWOMAN SHOWALTER: We nust be, because

MR, TRAUTMAN: You're correct, Your Honor.
| stand corrected.

MR, CROWELL: Your Honor, if | my?

CHAl R\WOVAN SHOWALTER:  Ch, yeabh.

MR. CROWELL: Your Honor, if | may, with
M. Trautman's perm ssion, | believe M. Reynol ds,
during his testinony, did point out at one point that
there were four entities, but people just kept
tal ki ng about the three.

CHAl RMOVAN SHOWALTER: Well, we started out
with two.

JUDGE MOSS: | just want to nmeke sure we're
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all working on the sanme docunments here and that there
hasn't been sone previous version of this that
sonmehow slipped into the m x

MR. TRAUTMAN: We are, Your Honor, and it
does i ncl ude Dex.

JUDGE MOSS: All right. WwWell, | apologize
for the interruption, but | know you recogni ze the
i mportance of ensuring that we have the right
docunents.

MR, TRAUTMAN:  Yes.

CHAI RWOVAN SHOWALTER:  Thank you.

Q But, now, in light of the definition of

Qnest to include other entities besides QC, al
right, now, looking at the ternms of the bill credit
provision, would it be equally reasonable to read the
bill credit provision as commtting either QCII or
QSC as being the party cormitted to provide the funds
necessary for the bill credit?

MR, CROWELL: Objection, Your Honor
M sstates facts in evidence. The paragraph one
introduction clearly identifies all four Quest

corporate entities utilizing the -- if it's a

conjunctive "and", it does not use the "or" in

indicating that all four entities are collectively

consi dered by the docunent to be Quest.
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| believe M. Trautman's question went to
whet her either could be considered when the docunent
itself clearly states that all four are considered to
be Qunest in terns of the docunment itself.

CHAl RWOVAN SHOWALTER:  You know, maybe this
is just injecting sonething at the wong tine, but
we're trying to have questions here, but it's clear
that Qnest is defined collectively as four entities,
one of which is going to be sold and won't be there
| ater, so | guess questions are all right, but
dependi ng on what those questions are assunm ng, the
answers can be different, and so if the questioner is
assum ng sonething different than the answerer, we
may not have an actual answer to the question.

I"'mnot -- I"mjust saying -- | don't know
how to get around this issue, but it is one of
dealing with the literal |anguage of the begi nning of
the contract and what is nmeant by settling parties,
really, and the pronises made in the bulk of the
contract, the very purpose of which is to rid the
Quest family of one of those collective nmenbers.

JUDGE MOSS: If | may interject here,
think the Bench's concern that our questions be clear
with respect to the entity or entities being referred

tois, of course, an inportant one, and if the
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question is clear in that regard, then the w tness
will be responding with respect to the specific
entity or entities identified in the question.

I nsofar as the current objection that needs
to be ruled on is concerned, it seens to ne, if |
understand the question correctly, M. Trautman, that
it is whether, within the group of conpanies
identified as Qwest, the four entities within that,
whet her the $67 mllion might actually conme out of
the coffers of one or another of the group, nenbers
of the group. |Is that essentially the question?

MR, TRAUTMAN: That was the question. |
specifically asked with respect to either QCII or
QSC, because -- following up on the witness' response
to the original question that his understandi ng was
that Qwest, in paragraph C-1, referred to QC, and
said is it equally possible that it could refer
either to QSC or QCII. He selected one entity; |I'm
selecting two others. |'m asking whether those are
equal | y reasonabl e concl usi ons.

JUDGE MOSS: | think that's a reasonabl e
gquestion, and we'll allowit.

THE WTNESS: In ny earlier response, |
meant to indicate that the entity doing the billing

and in a position to provide the bill credits to
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1 custoners is QC, the regul ated tel ephone conpany.

2 The obligation to do so, as | understand the

3 agreenent, extends to the Qmest parties collectively.
4 And the economic reality of the circunstances we have
5 before us is that the resources being distributed to
6 custoners are the collective resources of the Quest
7 fam |y of conpanies, because if QC credits custoners
8 with $67 mllion, that nmeans that the consolidated

9 group of conpanies has 67 mllion fewer dollars to
10 apply el sewhere in the business, either retired debt
11 or to invest in capital assets or to invest in

12 financi al assets.

13 Q To your understanding, does QClII intend to
14 rei mourse QC for the cost of the one-tine credit or
15 t he annual revenue credits?

16 A I'"'mnot sure | understand what you nean by
17 rei mburse. Cash generally is managed collectively.
18 A treasury function of a corporation |ike QCII tends
19 to centralize and consolidate cash nanagenent, so a
20 $67 nmillion disbursement by any subsidiary woul d be
21 considered in the overall cash managenent of the

22 busi ness.

23 Q So are you saying there wouldn't be a

24 rei mbursenent per se?

25 A What |'m saying is the word rei nbursenent
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1 may be too specific. |If there is a $67 mllion cash
2 outflowin the formof a bill credit, | would expect
3 the QC entity to collect fromcustoners approxi mately
4 67 mllion fewer dollars than it m ght have in the

5 ordi nary course of business over a one or two or

6 three-nonth tine frame.

7 Si nce cash managenment tends to be a

8 centralized function, that m ght nmean that dividends
9 upstreamto the parent are | ower than they would

10 ot herwi se be or equity infusions into QC by the

11 parent are higher than they woul d ot herw se be,

12 dependi ng upon all the other variables influencing
13 the amount and tim ng of cash flows within the

14 consol i dated group

15 Q | believe you indicated that this tends to

16 be a centralized function. Do you know that for a

17 fact?
18 A I know that it was when | |ast |ooked at US
19 West, Inc. And | think | recall, in |ooking at

20 centralized adm nistrative services, that treasury is

21 still a centralized adm nistrative service. |'mnot
22 absolutely certain. | don't know if | have the

23 information with ne to confirmthat.

24 Q If you could turn to page five?

25 A Are we still on the settlenment agreenent?
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Q Yes, we are, of Exhibit 2.

A I"mthere

Q And paragraph C-2, under annual revenue
credit, states in part, on lines five through six,
that the annual revenue credits will be included,
quote, for purposes of reporting intrastate financia
results to the Conmi ssion for these or any other
purposes. Do you see that |anguage?

A Yes, | do.

Q To your understanding, will QC include the
revenue credit ampunts as revenue for purposes of
calculating the regulatory fee that it pays to the
Conmi ssi on?

A I don't know.

Q And if you could turn to Appendi x One of
the sane exhibit. And I'mlooking on the first page
of Appendix One in the very lower |eft-hand corner
the reference to | SDN- PR- TRK-connection. Do you see
t hat ?

A | do.

Q Does this service provide nore than one
connection to the network?

A I''mnot sure.

Q If you could turn now to your suppl enmental

testinmony in support of the settlement, which was
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1 mar ked as Exhibit 306, and |I'm starting on page four.
2 A ['"mthere.

3 Q And beginning at line eight, you refer to
4 the display of, quote, nom nal amounts in Exhibit

5 MLB-4C. By nom nal ampunts, do you nean that they
6 have not been discounted to reflect their present

7 wort h?

8 A Yes, that's correct. The columm in the

9 bottom hal f of Exhibit MB-4C, captioned nomnal, is
10 the actual dollar ampbunt set forth in the

11 stipul ation.

12 Q What wei ght do you believe that the

13 Commi ssi on should give to the conparison of the

14 nom nal anounts?

15 A. I don't think I understand your question.
16 What do you nean, weight? Relative to what or

17 consi deri ng what ?

18 Q VWhat significance?
19 MR, CROWELL: bjection, vague.
20 JUDGE MOSS: | think the witness can

21 attenpt to answer the question.

22 THE W TNESS: The stipul ati on provides for
23 revenue crediting of these anounts in each of the
24 years for the purposes stated in the stipulation,

25 i ncluding rate cases, earnings reviews, earnings
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reports to the Commi ssion.

Q Al right. Let nme give you a hypothetical
Let's assunme that Qwmest canme back to your clients and
said it wanted to increase its offer, and instead of
t he schedul e of revenue credits in the proposed
agreenent, which you say has a nom nal val ue of
$1.644 billion --

MR, CROWELL: Your Honor, | think that is
a confidential nunber. Is it?

MR. TRAUTMAN: No, | don't think so.

MR. CROWELL: Is it in the --

MR, TRAUTMAN: It's the settlenent. It's

MR, CROWELL: |'m perhaps being overly
sensitive, but | don't know that we -- | think that
nunber can easily be derived, but we didn't, |
believe, say it in the settlenent docunent.

JUDGE MOSS: There seens to be a consensus
that it is not a confidential numnber.

COW SSI ONER HEMSTAD:  The exhibit as filed
is not confidential

JUDGE MOSS: 307 is confidential

MR. CROWELL: | believe it is.

JUDGE MOSS: But for other reasons, |

bel i eve.
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MR, CROWELL: | would agree, Your Honor
| think the nunber can be derived. | was just trying
to be sensitive to concerns that Qmest nmay have.

MS. ANDERL: A nunber of the supporting
docunents are confidential, but | think if what we're
tal ki ng about here is adding up 110 mllion for four
years and 103.4 for 11 --

JUDGE MOSS: Even | can do that math.

COW SSI ONER HEMSTAD:  1'1l wi t hdraw ny
remark. M exhibit was inproperly marked.

Q Al right. So back in the hypotheti cal
Assuni ng that Qwest canme back to your clients and
said it wanted to increase its offer, and instead of
t he schedul e of revenue credits in the proposed
agreenent, which you state have a nom nal val ue of
$1.644 billion, let's assune that Qwest wanted to
round that nunber up and give the custoners $1.7
billion and provide the entire amount in year 15.
Woul d your clients consider that to be a better
offer, since it has a higher nom nal val ue?

A My advice to themwould be that it is an
inferior offer.

Q And why is that?

A Because the present value of a sum nmany

years into the future is a fraction of the nom nal
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val ue due to the tinme val ue of nobney, not to nention
consi derations surroundi ng the potential benefit of
any of these values given one's expectations
regarding the timng of a case in which the val ue
becomes of interest to custoners.

Q Woul d you accept, subject to check, that at
a discount rate of 9.367 percent, that a single
paynment of 1.6 -- or $1.7 billion in year 15 would
have a present value of |ess than $450 nillion?

MR, CROWELL: |I'm sorry, Your Honor.
Could | get M. Trautnman to restate that? | need to
make a note of the subject to check, and | didn't get
all those nunbers.

JUDGE MOSS: He's asking himto check
whether -- or to accept, subject to check, whether
the nom nal value of $17 million paid 15 years from
now at a discount rate of 8.75 percent is less than
$450 mllion.

MR. CROWELL: | don't think that's what he
asked for, Your Honor.

JUDGE MOSS: Maybe | said that w ong.

CHAl RAOMAN SHOWALTER: Wy don't we have
M. Trautman say it again slowy.

MR, TRAUTMAN: Ckay. The figures were --

JUDGE MOSS: 1.7 --
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Q The di scount rate was 9.367 percent, and
then it was a single paynent of $1.7 billion in year
15, and the question was, subject to check, would you

agree that that has a present value of |ess than $450

mllion?
A. | expect it would have. |If | look at the
val ues on line 28 of ny schedule, | can see that

103.4 million is worth approximtely 23.6, so one can
see that a 22 or 23 percent rate applied to 1.7
billion would return a nunber in that ballpark, yes.

Q Now, the parties to the proposed settl enent
have said, nore or less, that the settlenent splits
the difference between their respective litigation
positions. The up-front paynent is between Qwmest's
anmount of zero and your client's litigation position
amount of $147 million. The duration of the revenue
credits is between Quest's 10-year |ength and your
20-year length. However, the anmount of the revenue
credit in years one through four is higher than
ei ther you or Qaest proposed. Can you explain why
the parties agreed to go outside the boundaries of
their litigation positions on this itenf

A. I would respond by first saying that each
of the paraneters or elenent of custonmer relief that

you nentioned represents areas of negotiation and
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conprom se

Wth specific reference to the up-front
credit and the higher revenue credits in the first
four years, it's ny recollection that there was sone
i nterplay between the size of the forner and the size
of the latter. The idea being that additiona
revenue credits to custonmers in the early years have
t he hi ghest probability of directly inpacting the
nost custoners, and in |ieu of |arger up-front
credits, the next best and npbst probable place to put
customer benefits for themto be realized is in the
early years of the annual revenue credits.

There al so was consi deration of a potentia
for a nodest deterrent effect. If Qunest were
considering the filing of a rate case near term and
evaluating its intrastate earnings in Washington with
the obligation to increase the revenue credit to 110,
the correspondi ng i npact would be a |l ower potentially
asserted revenue requirenent with the idea that that
m ght be enough to hel p di scourage the conpany from
filing a case sooner.

Q Turning to page five, at line ten, and this
is also of Exhibit 306.
A Al right.

Q You state that a high percentage of the
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1 Washi ngton share of the Dex gain is credited to

2 custoners. Do you see that?

3 A | do.

4 Q VWhy is it acceptable to Public Counsel

5 AARP and WeBTEC that some portion of the gain is

6 given to Qmest Corporation and its owner?

7 A It is obvious, froma review of the

8 evi dence submitted by conpany wi tnesses and Staff

9 Wi t nesses and by ne, that there are a nunber of

10 di sput ed i ssues surroundi ng how one quantifies the
11 gain: how and if one allocates gain to new ventures,
12 secondary directories, non-Qamest |istings, how one
13 calcul ates the percentage to allocate the gain to the
14 state of Washington and the extent to which it's

15 appropriate to provide for any sharing of the

16 resi dual Washi ngton gai n between sharehol ders and

17 custoners for equitable reasons or under the

18 principles of the Denocratic Central Conmittee or

19 Il1linois Pay Tel ephone cases cited by M. G ate.
20 The stipulation is the result of a process
21 where | believe the parties considered those
22 positions, the litigation risks attendant to them
23 and reached a conproni se
24 Q Do you believe that by providing a portion

25 of the gain to Qwest Corporation and its owner, that
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1 this provides a reward to Qaest for its managenent of
2 the nonregul ated activities of its business?

3 A I'"'mnot sure | understand your question

4 Certainly, there was no intent to reward. Rather

5 there was an intent to capture a reasonabl e share of
6 benefits for custoners, at |least fromour side of the
7 t abl e.

8 Q What do you understand to be the cause of

9 the situation | ast sumrer where Qaest was unable to
10 access capital markets and decided to rai se cash by

11 selling its directory operation?

12 MR, CROWELL: Objection, rel evance.
13 JUDGE MOSS: Overrul ed.
14 THE WTNESS: It's ny inpression that much

15 of the financial difficulty now faced by QCIl is the
16 result of a conbination of aggressive investnent in
17 non-regul ated gl obal fiber network assets, support

18 systens, in the face of a market situation where

19 others were building simlar networks and creating

20 sonmet hing of a capacity glut where the val ue of those
21 net wor ks declined rather precipitously, the incone

22 streams generated by them declined, at the same tine
23 the i nvestment was continuing and the ability to

24 service the rel ated debt was suffering. In general

25 relatively poor econonic conditions contributed to
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those difficulties, both on the non-reg side of the
busi ness and, to sone extent, on the regul ated side
of the business.

Q And so are you saying that the situation
| ast sunmer, did you say it was caused by the
non-regul ated activities?

A | believe that nmuch of it was. Probably
nost of it would be a fair characterization. Let me
respond this way. M review of the free cash flows
of QC relative to the consolidated business indicated
that the regul ated busi ness, Qmest Corporation, has
been either nodestly cash flow positive or nodestly
cash flow negative, depending on the year one | ooks.
There was fairly substantial increase in capita
i nvestment in the QC business in the 2000-2001 tine
frame.

But if you shift the focus and | ook at
consolidated results, it's obvious that the
consol i dat ed busi ness was substantially cash fl ow
negative, indicating that if the phone conpany is not
substantially positive or negative, but the
consol i dat ed business is considerably cash flow
negative, that the cash flow problens are arising in
the non-regul ated portions of the business.

Q On line 11 of page five, staying on the
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1 sane exhibit, you state that the custoner credits are
2 front-loaded. Do you consider that to be a positive

3 el enent of the proposed schedul e of revenue credits?

4 A Yes, | do. | think, as one |ooks forward
5 intime, it is nmore difficult to predict the form of
6 regul ation and the scope of regulation that will be
7 in place. There are custoners today who do not pay

8 tariff rates and may benefit only by the up-front

9 bill credits. There are classification issues that
10 may effectively renove | arger groups of custoners

11 fromthe scope of traditional regulation as tine

12 passes. Those considerations cause there to be nore
13 val ue, in nmy opinion, by front-1loading benefits.

14 Q In the next line, line 12, you continue

15 saying that, after 15 years, a traditional ratenaking
16 may no | onger provide a vehicle to attribute any

17 further credits to custonmers. You describe that in
18 part. Whuld you like to anplify on that any nore?

19 A Well, the tradeoff, if one | ooks at what to
20 do with the ratepayers' share of value fromthe Dex
21 transaction, is to concentrate the benefits in the

22 early years or spread them out over an extended

23 period of years, but if you |l ook at the string of

24 nunbers and work with the math, you can see that the

25 nore you stretch the benefits into the future, the
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smal | er the benefits can be in any given year. And
if one were to attenpt to provide firm benefits for
40 or 50 years, the inplication of that would be a
relatively small revenue credit in each year, even
under present value ternms, one that could conceivably
|l ead to a conclusion by the conpany that it should
file a rate case sooner, rather than later. And as |
said before, that was sonething we sought to

di scour age.

Q Do you believe it is good public policy to
front-load custoner benefits based on the possibility
of future deregul ation?

A If one is interested in capturing the val ue
fromthe Dex gain for custoners, yes, | do. Because
there's a growi ng probability that val ue assigned to
di stant future years may never be realized by
cust oners.

Q As a general principle of regulation, do
you believe it's a good public policy?

A The front-1loading of benefits?

Q Based on the possibility of future
der egul ati on?

A. I guess | struggle a little bit with gross
general i zations. Under these circunstances,

believe it's good public policy. And I guess |I'm
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t hi nki ng of instances where regulators grapple with
gain on sale issues. And in ny experience, the
normal situation is one in which those benefits are
distributed to custoners rapidly, either through an
anortization period of only a few years or perhaps an
inclusion in the single rate case.

One might, for exanple, conclude that part
of the value being sold with the Dex business is
i ndi cati ve of customers having been insufficiently
conpensated in the past for the growth in that
business. And if you were interested in
i ntergenerational equity kinds of questions, there's
a real concern over the appropriate timng of
distribution of the gain. | think the settlenment
agreenent strikes an appropriate balance, and at the
same tinme mninzes the potential for general rate
increases as a result of declines in inputation
credit.

Q Al right. | believe -- so you've -- |
believe you stated that you do believe it's good
public policy to front-load the custonmer benefits
based on the possibility of future deregulation for
the reasons you' ve stated?

A For this transaction, yes, | do.

Q Now, if the Conmi ssion were prescribing new
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depreciation rates today, would you recommend that it
adopt artificially | ow depreciation rates so as to
back-1oad the expenses until a time when traditiona
rat emaki ng m ght no | onger provide a vehicle for the
conpany to recover its investnent?

A. I've not given consideration to
depreciation rates in this matter, but generally |
t hi nk the Commi ssion should consider and approve
reasonabl e depreciation accrual rates under the facts
and circunstances presented to it at any particul ar
point in tine. | have seen instances where
consideration was given to alleged reserve deficiency
anortizations with a sensitivity to the timng of
t hose accrual s given the regulatory environnment and
the termnation of a price cap plan or the ability to
set rates based upon recorded expenses.

Q So in that instance, you would not take
into account the possibility of future deregul ation
or an end of traditional ratenaking?

A I guess | would need nore information to
answer your question. Wat do you want me to assune
about the schenme of regulation today and deregul ati on
t onor r ow?

Q I'm sinply asking whether you woul d

consider that as a factor, as you've indicated that
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you do consider it a factor in the case of the
front-1loading of the revenue credit?

A I think that the Conmi ssion needs to be
m ndful of the schene of regulation in considering
i ssues such as the Dex transaction, as well as any
unusual depreciation recovery issues it mght face.

Q At this point, I'd like you to refer to the
exhibit -- okay. | guess two references. First, go

back to your testinmony, which is 291-C, and turn to

page ei ght.

A I'"mthere.

Q And |'m starting on line four, and you
state, | recommend using the intrastate Washi ngton

portion of the realized gain on sale of Dex to secure
a long-term annual revenue credit to replace existing
i mputation so that no rate increases are required as
a result of the Dex sale. The excess of the
Washi ngton portion of the Dex gain, above what is
needed to provi de these annual revenue credits,
shoul d be directly bill credited to custoners upon
closing of the Dex sale transaction
Now, if you could turn to the three-page

exhibit that's been marked as Exhibit 3087

A I'"'msorry. Everyone has one but ne.

JUDGE MOSS: And | gather portions of this
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are confidential?

MR, TRAUTMAN: Yes, | believe they are.

JUDGE MOSS: But those are not indicated --
is the witness going to be familiar with the
confidential portions or --

MR, TRAUTMAN: Well, the first page is his
exhibit with the exception of the box, and that's
part of his Excel exhibit, but it did not show up on
the printout that was included in --

JUDGE MOSS: G ve us an exhibit nunber.

MR. TRAUTMAN: 292-C, | believe.

JUDGE MOSS: Okay. So that whol e page is
to be treated as confidential; is that what you're
telling ne?

MR. TRAUTMAN: | don't --

THE WTNESS: | think | understand
generally the top half of the page to contain
confidential information, and perhaps the regulatory
liability nunber carried to the bottom half of the
page, although Qnmest would have to tell ne if that
remai ns a confidential nunber.

JUDGE MOSS: Does that remain a
confidential nunber?

MS. ANDERL: | haven't done that analysis

specifically, but | think, since it seens to derive
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1 and flow out of the post-tax gain, yes.

2 JUDGE MOSS: Okay. Then let's be cautious
3 in questioning with respect to those portions.
4 Q Is the bottom-- is the nunber on the

5 bottom ri ght-hand corner confidential?
6 CHAl RMOVAN SHOWALTER: M. Trautman, can
7 you use row and colum descriptions, |ike row four

8 colum, difference at issue?

9 MR. TRAUTMAN: Yes, yes, Your Honor

10 Q It would be Iine 40 on the far right-hand
11 si de.

12 A Your question to nme is whether that nunber
13 is confidential?

14 Q Well, and I'd like to know if Qwest

15 consi ders that confidential?

16 MS. ANDERL: Well, Your Honor, | guess,

17 rat her than having, you know, to be asked on a

18 nunber - by- nunmber basis on the fly to make these

19 decisions, | wonder if we can just ask the questions
20 wi t hout disclosing the nunbers, as we've been

21 successful in doing so far.

22 JUDCGE MOSS: |Is that a possibility, M.

23 Tr aut man?

24 MR, TRAUTMAN: | can do ny best. | wll

25 try to do it that way, yes.
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1 JUDGE MOSS: All right.

2 Q Coul d you -- okay, M. Brosch, could you
3 briefly explain how Exhibit 308, which -- the first
4 page of which is the same as your Exhibit 292-C,

5 could you explain how this exhibit goes --

6 acconpl i shes what you state in the testinony that |
7 just referred to you on page eight?

8 A Yes, without stating the nunbers, the

9 general flow of cal culations here, which is explained
10 through a section of nmy testinony that steps through
11 it line-by-line, is to start with the negotiated

12 selling price of the Dex business, calculate a

13 pre-tax and post-tax gain on that amount, and then
14 all ocate, through a series of steps at |ines eight
15 through 16, the Washington intrastate share of the
16 Dex gain on a post-tax basis.

17 That val ue, appearing in Colum D at |ine
18 16, is carried down to the bottom half of the

19 schedule. And in the bottom half of the schedul e,
20 the proposed one-tinme up-front bill credits and
21 annual revenue credits are calculated in pre-tax
22 dol | ars and equi val ent post-tax values so that they
23 can be used to calculate a running unanortized
24 bal ance of Washi ngton benefit not yet credited to

25 customers.
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1 That process al so applies a 9.367 percent
2 carrying charge on that initially |arge unanortized
3 bal ance to reflect the fact that Quest is allowed

4 nost of the Washington share of the gain in cash to
5 satisfy its obligation to creditors, and only

6 gradual |y applies those benefits to custoners over
7 the 20-year tine frame shown here. So that at the
8 end of the process, we've exhausted the Washi ngton
9 share of the value and the interest accrued thereon
10 Q Al right. So how does one tell from

11 Exhi bit 308, the first page, that the entire anpunt
12 of gain is distributed to custoners?

13 A By | ooking at the starting value on |ine
14 19, that's carried down fromthe cal cul ation of the
15 gain in the top half of schedule, and then working
16 through that colum in the series of one-tine and
17 annual revenue credits to see that we ultimately

18 fully anortize and exhaust that anount at the end of
19 | ast year.
20 Q Al right. On the right-hand side of
21 Exhi bit 308, there's a box that says diagnostics. Do
22 you see that?
23 A | do.
24 Q And one of the diagnhostic itens is a

25 percent of the MRl allowance. Do you see that?
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A | do.

Q And what is the MR ?

A There is a provision in the Rodney
agreenent that defines material regulatory imnpacts,
and to the extent the cunul ative effect, the economc
val ue of regulatory commtnents nmade to secure
approval of the Dex sale exceed that amount, it's ny
under standi ng that the Qwmest parties have the right
to term nate the agreenent, if they choose to do so.

Q Al right. So your original credit anount,

whi ch is under colum reference B and |ine 20, and

this is a public nunmber, is $147 million; correct?
A It is, yes.
Q And so is it correct that that amount

equal s the percentage of the diagnostic all owance of
the MRI allowance you have in the diagnostic box?
A | think so. [|'mnot absolutely certain

wi t hout opening the spreadsheet and | ooking in the
cell. As you can tell by conparing Exhibit 308 to ny
prefiled confidential exhibit, these diagnostics were
once outside the print range, and | haven't paid nuch
attention to themsince the tine | created them but
t hat | ooks about right.

MR. TRAUTMAN: Now, the MRl -- Lisa -- or

woul d |ike to ask Counsel, the MRl anmount is not
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1 confidential; correct?

2 MS. ANDERL: That's correct.

3 Q Okay. So 147 divided by 500 woul d be

4 approxi mately what percent?

5 A. Probably that 29 percent.

6 Q Now, you've stated, | believe -- well, let
7 me ask. Does the MRl provision apply only to the
8 Rodney sal e?

9 A I think so. | don't recall a provision
10 like that in the Dexter contract. Ws that your

11 question?

12 Q Yes.
13 A As conpared to Dexter?
14 Q Yes. And is the $500 million anmount

15 specific to the Rodney states?

16 A I don't know that it is limted. |[|'d have
17 to look. | just don't recall
18 Q Woul d you agree that Washington State has a

19 share of the Rodney transaction only as approxi mately
20 30 percent?

21 A I'"'m not sure what you're cal cul ating.

22 MS. ANDERL: M. Brosch anticipated ny

23 obj ection, that the question was sinply vague.

24 Thirty percent based on what?

25 MR, TRAUTMAN:  Okay. |'ll withdraw that
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questi on.

Q If you could turn to the second page of
Exhi bit 308, which, at the upper right-hand corner,
has handwitten in Adjusted A, and then in the | ower
| eft-hand corner, fromlines 19 to 40, under credit
to custoners, do you see there are different nunbers
than there were on page one of Exhibit 308? Do you
see that?

A I do. | think the nunbers within the
pencil ed box of the credits to custoners colum is
now i ntended to indicate the stipulation val ues.

Q So it would be correct that this repl aces
your original schedule of credits with the schedul e
of credits in the proposed settlenent, both the
up-front credit and the 15 years of revenue credits;
correct?

A It appears to do that, yes. It appears to
be doing in a different way what |'ve done in ny

Exhi bit M.B-4C, attached to nmy suppl enent al

testi nony.

Q Is the ending bal ance still zero?

A What are you pointing to as the ending
bal ance?

Q It would be the ending bal ance at the end

of the last revenue credit.
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CHAl RWOMVAN SHOWALTER:  Can you - -

Q Whi ch would be line 35, and line 35 on the
far right-hand col um under post-tax regul atory
liability?

A That number is not zero, and that nunber is
not meani ngful, in ny opinion

Q And | ooking to, if you could turn to the
next page, which is Adjusted B in the upper
ri ght-hand corner, and again, in the |ower |eft-hand
corner, fromlines 19 to 40, under credits to
custoners, there is -- there are the -- there are the
same nunbers as on Adjusted A, except for the nunber
on line 19, and that, for purposes of this exhibit,
changes the one-tinme custoner bill credit fromthe
$67 mllion to 231 nmillion

CHAl RWOVAN SHOWALTER:  That woul d be |ine
207?
THE WTNESS: | see that on |line 20.

Q Line 20. Yeah, line 19 is blank. You're
correct, Your Honor. Line 20?

A Yes, it appears that Adjusted B has the
stipul ation annual revenue credit values for 2004
t hrough 2018, but with a much | arger one-tinme bil
credit in year one.

Q And with this change, is the ending
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1 bal ance, which would be the bal ance that would be on
2 line 35, in the far right-hand col um, under post-tax
3 regulatory liability, would that nunber now again be
4 zero?

5 A. | see a zero there, although this

6 cal cul ation conpares the negotiated credits and the
7 new one-tinme bill credit you suggest to the consuner
8 groups' litigation position on the WAashi ngton share
9 of the gain, ignoring the conproni ses made to that

10 position and stipul ation.

11 MR. TRAUTMAN: That's all we have, Your

12 Honor. At this point, I'd nove for adm ssion of

13  Exhibit 308.

14 JUDGE MOSS: Apparently there's no

15 objection. 308 will be admtted as marked. | think,
16 before we go to our questions fromthe Bench, we'l

17 take our nmorning recess for 15 mnutes until 11:00.
18 (Recess taken.)

19 JUDGE MOSS: All right. Let's cone back to
20 order, please. And we are at that point where we

21 have questions fromthe Bench

22 CHAI RWOVAN SHOWALTER:  Conmi ssi oner

23 Henmstad's going to go first.

24

25 EXAMI NATI ON
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BY COMM SSI ONER HEMSTAD:

Q Good norning, M. Brosch

A Good norning, sir

Q First I want to pursue just a matter that
was taken up by Staff counsel with regard to the
interpretation of the stipulation. And that's back
to the stipulation, Exhibit 2, page nine, in Section
Ei ght, and your reading of that | anguage.

Perhaps this can ultimately be clarified,
but it's not your -- or is it your viewthat if the
conpany sells one or nore or say several exchanges
again as a part of its process of trying to raise
cash, that the sale of those capital assets will
carry with it the obligation to neet the duties under
the settlenent agreenent to the buyer?

A | believe that this provision of the
stipulation pertains to the parties, rather than
di screte assets owned by the parties. So said
differently, it's not ny viewthat an obligation with
respect to the revenue credits in the stipulation
woul d be sold with the exchanges or the lines in an
exchange. |s that responsive?

Q Yeah. It seemed to ne what this is getting
at is the parties and their successors are talking

about their corporate structure or -- but it's not
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tal ki ng about asset sal es.

A My understanding is that the parties are
referenced as corporate entities, rather than
speci fic assets, yes, sir

Q And | would think successors would -- say
that QC ultimtely were sold, say, to another RBOC
that the obligation would be inposed upon that
successor utility in contrast to where given
exchanges are sol d.

A. My understanding is that if substantially
all of the business were sold, that the successor
entity owning the busi ness would continue to have
t hat obligation.

Q Wel |, again, that's interesting. It may be
able to be clarified, but normally, for exanple, when
the sale of an asset is a sale of a stock in the
conmpany, the successor owner of the assets doesn't
carry with it contractual obligations. For exanple,
i ke | abor contracts.

A Well, clearly the interpretation of this
provi sion would be of interest in your review of a
sal e of substantially all the assets of QC. It would
be my understanding that this obligation is
associated with the regulated entity and if that

entity, either the corporate entity itself or
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substantially all of the assets were transferred,
this obligation should go with it.

Q But not if less than substantially all of
the assets? |In other words, if QC over tinme is
substantially reduced, as | think QC and its
predecessor, US West, over tinme has sold exchanges in
its 1l4-state area and probably will continue to sell,
say, rural exchanges pieceneal.

A As it stands now, there is no mechani sm
that 1| am aware of that would convey with the sale of
a specific exchange a fraction of the directory
i mputation obligation. At sonme point, | would think
the Commi ssion would be quite interested in whether
it would be equitable to partition this obligation in
its consideration of a fairly substantial exchange
sal e transaction.

Q Al right. Now, switching topics, this
i ssue has come up and been presented to other
witnesses. 1'd like your view on the issue of the
relative nerits of using up-front bill credits as
agai nst sonme form of rate-based reduction.

A It's my view that the up-front bill credits
are a critically inportant part of the stipulation
for several reasons. First, the up-front bil

credits provide a certain benefit to custoners that
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may ultimately not be the recipients of annua
revenue credits or your alternatives, the rate base
of f set.

The bill credits provide for a renedy that
is conparable to what is often done with the sal e of
mat eri al assets of a public utility or a business
segnment of a public utility where there is often a
one-time crediting to custonmers or a very short
anortization period over which that gain is conveyed,
the benefit of that gain is conveyed to custoners.

The rate base offset is problematic in a
nunber of ways. |If one were to, for exanple, take
t he Washi ngton share of the gain and establish it as
a rate base offset, in sinplest form we could cal
it aregulatory liability. The question first would
be are we going to anortize that regul atory
liability, and if so, over what period of tine.

If the regulatory liability is anortized,
the revenue requirenent pattern of the benefit would
be quite high in the early years and decline rateably
towards zero in the year the anprtization ceases. So
you woul d have a pattern of benefit that's wholly
i nconsistent with the pattern of benefit that has
been realized historically through directory

i mputation with gradual growth through the years and
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a pattern of benefit that's inconsistent with the
| evelized benefit with a slight increase in the first
four years that's in the stipulation.

On the other hand, if you established a
regulatory liability without the anortization, you
woul d not -- you would have a |levelized benefit, you
woul d have to have a quite large regulatory liability
bal ance to achieve parity with what you think
rat epayers are entitled to. The anount of the
benefit in a particular year would be a direct
function of the authorized rate of return applicable
to rate base in future rate cases.

But wi thout anortization, you are never
returning any of the principal anmount of the
Washi ngton share of the Dex gain to customers. You
create a perpetuity and a perpetual regulatory
liability that, fromthe conpany's perspective, would
never extinguish.

You coul d construct a rate base offset
scenario that was not a regulatory liability, but if
you did so, you would woul d encounter a nunber of
ot her practical issues and concerns.

For exanple, one mght take a rate base
offset in attenpt to assign it to the conpany's

depreciation reserve, thinking that that would create
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| ong-term custonmer benefits in the formof a reduced
rate base. What | suspect would actually happen is
there would be a need to attribute those additiona
depreciation credits to specific plant asset
accounts. There's no obvious rational way to do
that. There would be a fair amount of judgnent
i nvol ved in that exercise

And then | fear what woul d happen is there
woul d be a distortion introduced into future
depreciation represcription proceedi ngs, where now we
have a nmuch | arger depreciation reserve in certain
pl ant accounts that would give rise to a
represcription of lower accrual rates. Wthout a
coi ncident rate case to pass the benefit of reduced
depreci ati on expense to custoners, you would create a
timng i ssue or problem

Anot her alternative might be to attenpt to
identify specific plant assets to wite down. That
could be problematic to the conpany if it triggers an
enpower nent obligation and accrual entries on the
conpany's books that woul d suggest that there would
be a further reduction in the conpany's consolidated
equity bal ances as a result of that adjustnent.

So | just caution you, there are

conplications in alnost any alternative | can inagine
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where we try to specify a rate base offset, either in
terms of the intended versus actual pattern of
benefits, the timng of rate proceedings to capture

t hose benefits to customers, and specifying exactly
how t he accounting would work to acconplish the

i ntended regul atory objectives.

Q Okay. Thank you. | was interested in your
responses to several questions fromcounsel. Going
to the point that one of the notivations of the
consuner interests would be to discourage a rate case
filing or to postpone it or defer it, why is that
necessarily in the public interest? For exanple, if
the conpany is in need of revenues, then a rate case
filing is appropriate, or alternatively, if costs are
falling, then it's in the interest of ratepayers that
there be a rate case. |Isn't that a relatively
neutral issue?

A Well, | neant by ny response to indicate
that | was addressing the issue in a nechanica
sense. In other words, how we sequence in tine the
crediting of the Dex benefits to customers may
influence the timng of rate cases. | didn't intend
any phil osophical view as to whether there should be
or need be a rate case sooner versus later, but very

mechanically, if the conpany's reported revenues in
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its intrastate jurisdiction are higher than they
woul d ot herwi se be because of these Dex revenue
credits, any revenue requirenent the conpany could
assert before you would be reduced, and that has the
effect of naturally influencing the conpany's
judgments as to when to file a case and assert a need

for increased revenues.

Q In the questions and your responses to
Exhi bit 308-C, | just want to pursue -- allow you to
pursue a bit further your response. |'m/looking at

the second page, referencing Adjusted A. And the

inquiry of you in there was at line 35 in the fina

colum, and | think the nunmber's now been used.
CHAl RWOMVAN SHOWALTER:  No, it hasn't.

Q No, no, not that nunber, but the nunber
zero was used on the prior page. And this nunber is
not zero and | think your response was that that fact
is, quote, not neaningful, end quote. What did you
mean by that?

A What | neant is the conparison being nade
here is the consuners' litigation position to the
schedul e of credits to custonmers after conpronising
that position. The presentation here greatly
distorts that difference that is, | think, displayed

in a better and nore neani ngful way on Exhibit 307.
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The distortion cones about because if you
start with the consuners' litigation position and
conpare it to the reduced benefits to custoners after
conprom sing that position, the difference existent
at year one becones subject to conpound interest on
the Staff's cross-exam nation interest -- excuse ne,
exhibit, in every year thereafter, at 9.367 percent.

So effectively, the full value of what was
conprom sed in settlement becones anplified over a
15-year period by applying nine percent interest to
it in a conmpound fashion in each year, and that's why
| think it's unfair to prepare the valuation and
conparison in this way.

If you refer to Consuners' Exhibit 307, you
can see, | think, a nore neaningful conparison
Where | | ook at the total val ue due Washi ngton
rat epayers under the Qwmest litigation position as
nodified in M. Reynolds' |atest testinony, and the
prefiled position that was asserted as Consuners'’
litigation position there at line five of Exhibit
307, and then scheduling out by year at the bottom
hal f of that schedul e the benefits to custonmers under
the stipulation discounting under two different
di scount rates, the one preferred by the conpany

Wi tness Grate and the one included in ny origina
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exhi bit, you can see, carrying the present val ue of
all the benefits up to lines seven and ei ght and
conparing themwith the latest litigation positions
of the parties, | think a nore bal anced conparison of
what conprom ses were made, and that's the purpose of
t hat exhibit.

Q Okay. Thank you. Both the filed testinony
and the cross-exam nation and the discussion | think
abundantly makes clear that the notivation for this
sale is the financial difficulties of Q1. If QCl
were not in financial difficulties, would it still be
your view that the sale of this asset, as has now
been proposed, would be in the public interest and
meets a no- harm standard?

A. It could be. | haven't really thought
through all of the inplications of that, but in a
sense, | view the sale of Dex, regardl ess of
circumstances, to represent both risk and opportunity
to consuners. The sale represents the nonetization
of an income stream the conversion of an incone
streaminto a large lunp sum of cash that can be used
by the conpany to resolve sonme of its financia
difficulties. The opportunity arises fromthe fact
that the transaction lets us look at this large gain

and deal with issues that have been quite
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1 controversial in the past, issues associated with

2 directory inputation, ratepayer entitlenents to

3 directory inputation, any subsidies that arguably are
4 inmplied by directory inputation, and it allows us to
5 fix and limt the risk to ratepayers that, if we were
6 to continue to inpute, the directory publishing

7 busi ness, while consistently profitable in the past,
8 is subject to sone risk of business decline or

9 reversal in the future.

10 As | think about the delivery of a paper

11 publication and the increased usage by the public of
12 alternative information sources, such as the

13 Internet, it occurs to nme that there is sone risk of
14 di spl acenent of usage and val ue associated with

15 publ i shed directories in the future. | was present

16 when M. Kennard testified about the buyers

17 perceptions of revenue trends and value, and | reca
18 hi m saying that, fromthe buyer's perspective, the
19 expectations regarding growh in revenue were nore
20 favorable in the nontraditional portion of the

21 di rectory publishing business that was being

22 acqui red.

23 So | think it's inportant to keep in mnd
24 what the stipulation brings youis a firm fixed,

25 known stream of custoner benefits, including a very
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tangi bl e up-front benefit in return for a
i ncreasingly at-risk inmputation, business-as-usua
regul atory situation.

Q My final question is a quite generalized
one. And I'd like you to offer your comrents on the
position of Staff, which is in opposition to the
settlenent. And | preface it with the comment | find
the posturing in this proceeding, at least in nmy ten
years of experience on this Comm ssion, to be really
uni que.

Here consuner interests have joined the
settlenent and the Staff is arguing that the
settl enment doesn't adequately protect consuner
interests. Normally, it is not uncommon to find
those positions the other way around. Staff, with
the rol e of balancing interests of sharehol ders and
rat epayers, and whereas, for exanple, Public Counse
having the responsibility to advocate the interests
of consuners. And you're representing Public Counse
and AARP and WeBTEC here, | believe collectively
consuner interests in opposition to the Staff
position, so -- and you're the principal wtness for
those interests, so what is your general reaction to
that and your conmments about the Staff position?

A | believe that, first and forenost, the
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consuner interests that | represent are bal anced and
satisfied by the settlenment agreenent that's before
you. | think that the Staff position, as |
understand it, is attenpting to preserve the
regul atory status quo and not take advantage of the
opportunity to resolve a historically contentious
issue in a way that's beneficial to custoners.

| believe that concerns about the
reservation of cash or the funding of the revenue
credits to custoners, be they inputation or fixed
revenue credits per the settlenment agreenent, are
somewhat misplaced in that, as | said earlier, the
corporate cash and treasury nmanagenment function is a
centralized function at Qwest, and it is at | east
i mpractical to assune that financial difficulties in
one part of the business can be isolated to that part
of the business and not pervade dividend policy or
i nvest ment deci si ons nade on behal f of and for the
regul at ed busi ness.

So | guess I'mnot fully appreciative of
Staff's concerns with regard to funding the
regulatory liability that we were tal king about. |
think that the Conm ssion's reliance upon a
ratemaki ng renedy that's firmy within the ratemaking

jurisdiction is an appropriate response to the
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ci rcunst ances we see here.

Q Assumi ng, going forward, that QCl
continued to have financial difficulties, and | asked
this question of others, also, are there -- and then
with | think an obvious incentive, as has occurred
el sewhere with utilities in trouble today, of
bl eeding the regulated utility to support the
unregul ated activities of the parent, do you see any
steps that this Conmi ssion can take to try to
m ni m ze that kind of scenario?

A Well, | think the first step to take is to
approve the transaction to give the conpany every
opportunity to inprove its financial circunstances.
On a going forward basis, | think it's very inportant
to nmonitor the financial performance of the business,
to pay particular attention to service quality and
i nvestment concerns so that you can observe
performance and results and take appropriate steps
such as are preserved in the settlenent agreenment to
extend sone of the service quality protections that
now exi st .

As to the inposition of financia
constraints, | think if the financial circunstances
of the conpany deteriorate, that m ght be taken up as

a result of nmonitoring those circunstances in any
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1 perceived problens with service quality or investnent
2 | evel s.

3 So | woul d encourage you to approve this

4 transaction, give the conpany the opportunity to

5 better its financial standing, and then nonitor and
6 observe and respond to problens if they arise in the
7 future.

8 Q One of the problenms | see, in |ooking at

9 the circunstances that other conm ssions have found
10 thensel ves in around the country, is the financia

11 deterioration of not exclusively parents in the

12 circunmstances |'ve described, because it could be the
13 ot her way around, also, of a subsidiary, that's the
14 unregul ated part of the regul ated parent, but the

15 same result is that the conm ssions are al nost

16 i nvari ably playing catch-up in trying to respond to

17 ci rcunst ances, closing the barn door after the horse

18 i s gone.
19 A. That's right, and --
20 Q And your description, seened to ne, is

21 exactly that.

22 A Well, if we knew, upon review ng the nerger
23 of Qmest and US West, what we know today, |'m sure
24 the outconme would likely have been different.

25 Qobviously, in these circunstances, the horse is way
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out of the barn and we are reacting. | don't have a
prescription for financial restrictions that m ght be
i nposed that would prevent a recurrence in the
future. There are no answers to that question that
can anticipate the direction problens may arise from
| do see this conpany as one that is doing what it
can to weather the stormand find inproving trends in
t he busi ness.

Q And you think that sone form of
ring-fencing or sone aspects of it, as suggested by
Staff, are not effective?

A I've not exanmined themin great detail.
They can be effective, but | just amnot in the
position to respond as to the particul ars.

COW SSI ONER HEMSTAD: Thank you. That's
all | have.

COW SSIONER OSHIE: | just have one
guesti on.

CHAl RWOVAN SHOWALTER:  Go ahead.

EXAMI NATI ON
BY COW SSI ONER OSHI E:
Q I"d like to foll owup, M. Brosch, on the
guestion that was asked by Commi ssioner Henstad. And

that's the -- and ny issue is really the spread, if
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you will, of the benefit fromthe revenue credit over
time in the event of a conpetitive classification of
services that were offered by Qnest and, as a result,
a reduction in the cost of service-based regul atory
custoner body.

Now, is there any issue in the settlenent
agreenent as to whether the entire revenue credit
woul d enure to the benefit of those custoners that
remai n under the cost of service regulation unbrella?

A. The answer to your question -- let ne
respond this way. |If there is progressive
recl assification of services outside of cost-based
tariff regulation, the question becones are the
recl assified services to be accounted for as
jurisdictional and above the line in detern ning
revenue requirement.

If reclassified services are -- remain
within the jurisdiction and the revenues, investnent
and expenses to provide those services remain within
the jurisdiction, then the general body of ratepayers
will participate in the econonic results of those
busi ness segnents. On the other hand, if, upon
reclassification, the revenues, expenses and
i nvestment are determ ned to be noved below the line

you have a redefinition of what is jurisdictional
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and the revenue requi renent becones a smaller set of
nunbers as reclassification occurs.

But irrespective of the scope of
jurisdiction, this stream of stipulated revenue
credits is to apply in the cal cul ation of the
company's revenue requirenment.

COW SSI ONER OSHI E: Thank you.

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER

Q My little stickies. Thank you. Turning to
the settlenent agreenent, Exhibit 2, at page one.

A Al'l right.

Q There has been di scussion of the nmeaning of
the phrase collectively, quote, Qwest, close quote.
Wuld it be a reasonable interpretation of this
settl enent agreenment that the settlenment agreement is
among parties, including the four who are identified
collectively as Qmest, but the performance of the
agreenent, should the Yell ow Pages be sold, would be
left to the three entities that would remain with
Qnest when the word Qmest is used in |ater parts of
t he docunent s?

A I think so. | suppose so. |'mnot rea

clear on the distinction you' re naking.
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Q well --
A As to the status of the Dex business as
i ncluded in Qwest parties? For exanple, | don't --

are you referring to a specific obligation to perform
that relates to the Dex business in the agreenent
that m ght be affected?

Q Well, let's turn to page three, line 17,
where it says that a bill credit would be provided 45
days followi ng the sale, Qwest shall provide the bil
credits. |If the sale goes through, would you agree
that, at that point in time, Qwmest conprises QCl
QSC, QC, but not Dex?

A I don't knowif the legal entity Dex will
becone nonexistent at that point. | understand that
collectively Quest would performthis part of its
obligation through the QC entity.

Q Al t hough it does not state QC, it just
says, one way or another, whoever makes up Qwest wil |
deliver on these credits; is that correct?

A I don't know how it would be possible for
anyone but Qwest to provide credits to custoners of
the listed services in the appendi x, since they have
the relationship with those custoners.

Q As long as at | east one of those entities

did provide bill credits, that would satisfy the
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provision on line 17, wouldn't it?

A I"mnot clear on the distinction,
Conmi ssioner. As | said, | believe the tel ephone
conpany has the customer relationship and the ability
to provide the bill credits. Cash is fungible, and
one way or the other, QC will provide those bil
credits to perform

Q Okay. 1'll nove on to a different area.
You tal ked about a pattern of benefits and you
descri bed different scenarios when you were conparing
the tool of a offset to rate base versus credits?

A Yes.

Q And I'"mnot sure |I followed every bit of
your answer, particularly with respect to when

different possibilities cause different problens.

A. Sure.
Q However, the one |"minterested in | think
you nentioned at the beginning, which is -- | believe

you said that you could have a wite-down of rate
base, or you use the word offset of rate base, but if
you anortized it, it would decline over tine --

A Yes.

Q -- to zero, and you presented that as a
probl eminsofar as it would not be a constant |eve

of -- a constant |level as inputation is today?
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A. That's right.

Q And |' m wondering why that is a problem
If you had a declining amunt of credit or rate base,
gradually the ratepayers would be weaned off of it,
whereas the settlenent proposal is a cliff. You go
so long and then, boom after 15 years, it's gone.
And it would seemto ne that, absent all the other
probl ems you were raising, it would nake nore sense
to gradually wean the systemoff it than to have a
cliff. Now, it mght nean nore up-front paynents,
but that too mi ght have an advant age.

So I'"'mwondering if you could address that

i ssue and al so whet her any of these other problens
you were recounting apply to a situation where you
have a offset of rate base declining over, let's say,
15 years?

A Certainly the regulatory liability scenario
I think is the one you're speaking to, and that would
create, inthe initial year, a large rate base offset
val ue by applying the rate of return to the bal ance,
and al so an anortization value. The anortization
val ues, in 15 years, would been constant in every
year. The anortization would serve to gradually
reduce the rate base so that you would have a

hi gh-1 ow pattern of customer benefits that would go
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to zero at the term nation point.

The problemwith that is a practical one in
the sense that, first of all, you set up a cliff that
woul d dramatically reduce revenue requirenments in
year one, and then, if you processed a rate case,
presumably, it would be brought by Staff or an
i ntervenor party, since the conpany would have little
interest in filing that case. You would fix the
revenue requirenent at a point in tine, and then
noving forward, rates would be fixed at that |evel,
but there would only be a weaning by a series of
regul ar rate cases thereafter to capture the

declining value of the rate base.

Q I'"mnot sure what word -- there would only
be a what ?
A | said weaning.

Q A weani ng?

A Yeah, your -- that that pattern
descri bed, that was high and then gradually declining
to zero, presunes continual regulation. So if you
have a test period in year one, there would be the
potential for a very large rate base offset and rates
to be fixed at that level for a period of tine unti
Qnest filed a rate case to capture that declining

regul atory bal ance in the out years.
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1 Q Why woul d that necessarily be the case?
2 We' ve had cases where we approved stepping stone

3 rates over time.

4 A | submit to you that an interest in

5 | evel i zi ng was thought to be advantageous to

6 consuners to try to avoid a scenario of mmjor rate
7 changes as a result of the Dex sale, which | think
8 that high-low pattern nmight yield, along with the
9 potential for consistently increasing revenue

10 requi renent because of the decline in that offset.
11 Q So you would rather just deal with the
12 cliff at the end of the 15 years?

13 A If we're all here still talking about

14 traditional regulation, yes.

15 Q Al right. You say in your testinony --
16 don't know if you need to turn to the page, but |l
17 give it to you. Page 22 of Exhibit 291-C, at |ine
18 14, you say, Sharehol ders should not be allowed to
19 retain a large share of the gain on sale when they
20 have not been at risk for the operations of the

21 directory publishing business. And of course, the
22 conmpany's position is the ratepayers should not get a
23 great share because they were not at risk.

24 | recognize you have a settlenent of those

25 two positions, but each side has said the other guys
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didn't have any risk, so they shouldn't get any. And
either that neans all of the risk went el sewhere or
maybe there wasn't very nmuch risk to begin with, and
' mjust wondering what your viewis.

In your view, did the ratepayers bear the
risk of the business all these years, and if they
did, what kind of risk is it or was it or has it
been?

A The -- it's nmy position, and el sewhere in
nmy testinmony | describe that, by treating the
di rectory publishing business as jurisdictional, as
effectively we have here for many years, either
because it was part of PNB or because all of the
profits above a return deened reasonable were
i mputed, that environnent has the effect of capturing
all of the risks, opportunities, inprovenents and
declines in business trends, and passing themthrough
to ratepayers. \henever there's a rate case
whatever that profitability happens to be, that |eve

of profitability was built into rates. Prospectively

Q Well, actually, can | just stop you? I|I'm

A Sur e.

Q At this point, | just want to get a little
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nore sense of what the actual risk has been
There's, | think, what one mght call a legal risk,
that is, that you bear the risk of the costs and
therefore the potential benefits of the profits.

A MM hmm

Q In a practical sense, what's the ultimte
downsi de of the risk and the ultimte upside of the
benefits and conpare it, for exanple, to putting a
coal plant in rate base

A Sur e.

Q Basically, the worst that can happen is the
rat epayers have to pay for the entire coal plant,
whi ch could be a very |arge anount of noney, and
maybe the best that happens is that the plant is in
the noney at sone point when the market's pretty good

and there's sone profits --

A. Sure.
Q -- that are realized. 1In the case of the
Yel | ow Pages, I'mtrying to understand what the

conparabl e range is and whether it makes any
difference, but isn't it nore or less that the
downsi de is paying for the publishing of the Wite
Pages because the Yell ow Pages went away, and the
upside is the incone fromthe Yell ow Pages?

A I think your conparison to the coal plant
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m ght be helpful. The good news about the directory

publ i shing business is that it's not capital or asset
i ntensive, so we don't have the traditional ownership
risk that is associated with coal plant or a

t el ecommuni cati ons networ k

It's been said that nost of the assets of
the tel ephone -- or excuse ne, of the directory
busi ness ride up and down the el evators every day.
It's relationships with custoners, relationships with
t he phone conpany, the perception of officia
publ i sher status, those linkages that | talk about in
my testinmony. The principal assets being sold here
are intangible assets, so it's difficult to apply
traditional thinking about risk and return, risk of
capital loss or gain. Really, the way that risk
translates into economic reality is through the
achi eved returns of the business.

Again, we have a | ot of good news
historically, in that the business has been
consistently profitable, directory advertising
revenues have persistently exceeded the direct costs
of publishing and distributing the books, and that
revenue stream has grown historically.

As we | ook forward, we can wonder what

risks there are, that at some point, directory
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i mputation may begin to flatten out or decline. W
point in earlier testinmny was that the settl enent
agreenent takes ratepayers out of that risk or
concern by fixing the revenue credits.

Q Wel |, and that seens |like a slightly
different issue. You may say, Well, it's best to
sell the Yell ow Pages now because we don't know what
wi |l happen to the profits, so, you know, sell high
if it happens to be high today. But that's different
than risk, | think. Maybe not, but there's maybe the
risk of losing nore profit.

A Wwell, let me --

Q VWhat's the worst -- if the Yell ow Pages
were not under consideration for being sold right
now, isn't the worst that happens to the ratepayers
is that they | ose the benefit of the Yell ow Pages,
but they aren't forking out npney to save sonething
conparable to a noribund coal plant?

A. Well, there's a |l ot wapped up in that
question. Do you want to talk about the risks to the
rat epayers associated with further declines in the
financi al standing of the consolidated business or
not? That's kind of a threshold question. |If you
view the sale of Dex as essential to the financia

recovery of QClI and believe that ratepayers have a
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stake in the financial viability of QCII, | find that
fairly conpelling and | think that's a threshold
i ssue.

Q Actually, | recognize that issue. | was
really speaking nore of the kind of Denocratic
Central type of analysis and what kinds of risks
ei ther ratepayers or sharehol ders have undertaken for
purposes of distributing the gainif it's sold.

A Okay.

Q Which is a different question --

A It is.

Q -- as to whether it ought to be sold
because there are risks to QCII and QC and the
r at epayers.

A. | view that risk as being one of is the
val ue of this business properly sold or not, is
noneti zation of that incone stream appropriate today

or not, and the risk that is associated with that is

the risk that the value of the business will be | ess
t onor r ow.
Q Okay. That sounds to ne |like you were just

tal ki ng about the second type of risk, which is
should this be sold. But assumng it's sold --
A Okay.

Q -- and assunmi ng we then have to determ ne
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how to distribute the gain --

A Okay.

Q -- then, traditionally, anyway, you | ook at
who was at risk --

A. Ckay.

Q -- in the operation of the entity. And so
in a coal plant situation, the analysis is somewhat
clear, and what | was asking you to compare is that

nore traditional approach to the Yell ow Pages.

A. Okay.
Q Because the nature of the business is
different.

A That's right. And | naintain and, as |
describe in ny testinony, the value of the business
is closely linked to it's the official publisher
status that the Yell ow Pages busi ness has had
historically. That value has grown as the directory
advertising business has grown over the years within
the jurisdiction. Money spent by PNB, US West Direct
and Dex to inprove directories, to expand the scope
of directories, to deliver to nore custonmers, to sel
nore features in the book, the costs of devel oping
all of that benefit were captured, because those
expenses over tinme were recognized as jurisdictiona

for ratenmaki ng purposes.
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So by ny analysis and in ny testinony, |
make the case that it's a regulatory asset that's
consistently been fully jurisdictional, and the gain
shoul d go to custoners. The assets are intangible
assets largely, soit's difficult to draw a
conparison to fixed or tangi ble plant assets, like a
coal plant, where we could | ook back and see whet her
it was or not in rate base, who paid for the
mai nt enance, who paid for the insurance, those sorts
of nore obvi ous questi ons.

CHAl RAMOVAN SHOWALTER: | have a few nore
questions, but | think it would probably be best to
break for lunch, because | think we have a neeting.

JUDGE MOSS: |Is Staff going to have foll ow
up?

MR, TRAUTMAN: Not at this point, no.

MR. CROWELL: | do have some redirect,
Your Honor.

JUDGE MOSS: How nuch?

MR. CROWELL: Fifteen, 20 m nutes.

JUDGE MOSS: So we'd be | ooking at
finishing this wi tness by about 12:30, perhaps.

CHAIl RWOMAN SHOWALTER: We have a neeti ng
that's about an hour |ong.

JUDGE MOSS: ©Oh, then we need to break.



1331
1 CHAl R\WOMAN SHOWALTER: That's what | said.
2 I think we had better say 1:30. | don't know, but |

3 think I'm booked every m nute.

4 JUDGE MOSS: We'll recess until 1:30.

5 MR, CROWELL: Thank you, Your Honor

6 (Lunch recess taken.)

7 JUDGE MOSS: Let's be back on the record,

8 come to order, please. Al right. Wile we're

9 getting a few things organi zed here at the bench, |et
10 me go ahead and take care of a housekeeping matter,
11 and that is sinply to identify what's been

12 distributed as exhibit for identification Exhibit

13 425.
14 I"'minfornmed this nay be a redirect exhibit
15 in response to one of the potential cross exhibits

16 for Dr. Blacknon, and it's a Mody's report regarding
17 Qnest Communi cations International that apparently

18 was issued on 5/29/03.

19 MR. CROWAELL: Your Honor, have we

20 identified a nunmber for the bench exhibit this

21 nor ni ng?

22 JUDGE MOSS: No, I'Il do that during the

23 break between witnesses. OCkay. W' Il resune our

24 questioning of M. Brosch, and of course you renmin

25 under oat h.
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THE W TNESS: Yes, sir.

Q | think, in part of your questioning by
Commi ssi oner Henstad, you pointed out that, with the
settlenent, the benefits are known?

A Yes.

Q And you' ve contrasted that with a simlar
uncertain future if the Yell ow Pages are not sol d.
Do you agree, however, that the ability of the
conpany to deliver on those benefits is not known?

A. The ability of the conpany to have
avail abl e resources is uncertain, yes, and that is
true i ndependent of the way the Commi ssion deals with
the sale of Dex, but the ability of the conpany to
provide the resources to perform | think, is
directly linked to the Commi ssi on approval or
di sapproval of the sale.

Q So if you conpare the ability of the
conmpany to deliver the settlenment benefits with the
ability of the conmpany to deliver or continue with
imputation if there is no sale, froma ratepayer
poi nt of view, do you think the ratepayers are better
off in the first scenario, that is, the settlenent
scenari 0?

A | think you said if there is no sale, and

my concern woul d be heightened as to the conpany's
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ability to deliver benefits either with fixed revenue
credits to custoners or inputation prospectively if
the ability to sell Dex prevents the conpany from

i mproving its financial condition.

Q And you spoke of giving the conpany a
chance to inprove its financial condition and get its
house in order.

A. Yes.

Q And sone of that sounded a little bit to nme
like deja vu all over again. That is, when we were
here at the nerger, the proposition was that the
merger would bring quite a bit of benefit to the
conpany and there were various predictions, and we
also in that nerger tried to secure sone certain
benefits, standards, and rate protection, and | think
you could say that we have observed the conpany and
nmonitored the conpany in the way that you are
advising us to do in the future.

A Yes.

Q And yet here we are today, with the conpany
in the shape it's in. To sone degree our ability to
monitor the conpany is only as good as the conpany's
books, which, as we all know, in general, have not
been accurate, although they're being nade nore

accurate. So | recognize what you're advising us to
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do, but it seenms to ne we did nore or less that a
coupl e of years ago and got to this state of affairs.
A No, | understand, and | alluded to that

previously when | said if we had known at nerger
review time what we know now, the outcome mi ght have
been quite different. M coments about nonitoring
and observing were responsive to questions about
financial protections. And we weren't real specific,
but I was thinking about restrictions on dividends or
requirenents that mght limt the ability of funds to
flowinto and out of the regulated entity.

| recognize that there was an effort to
secure some rate stability with the noratorium
provi sions and to secure some customer service
assurances to deal with some of the uncertainties
that came with the Qnest nmerger. But as far as
financial limtations with a desire toward insulating
the regulated QC entity fromthe financial pressures
on the consolidated business, ny point was that if we
put up the fence now, the horses apparently have
al ready gotten away and it's difficult to do nore
than respond to the current situation and position
the conpany with an ability to inprove its financia
circunstances going forward while at the sane tine

remai ning vigilant, nmonitoring results of operations,
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and doi ng what you can to regulate the entity that's
Wi thin your jurisdiction.

Q The conpany has a new CEO, M. Notebaert
or at least he's relatively newrelative to the
troubl es that the conpany has gotten into. Do you
pl ace any wei ght on the change in CEO from Nacchio to
Not ebaert, in terns of your confort with the
settl enent agreenent and the prospect for the conpany
delivering on its part of the -- its promses in the
settl enent agreenent?

A | certainly believe the change in senior
managenment is a reflection of a renewed enphasis on
the traditional core business, and | view that as a
positive thing.

Clearly, the accounting problens,
di scl osure issues, investigations of accounting
matters, those are fairly recent devel opnents that
became known after the nerger with Quest. The
decline in the conpany's financial circunstances, as
| said earlier, can be observed in the negative cash
flow results outside the regul ated core business.

So to the extent senior nmanagenent of the
hol di ng conpany is nore dedicated to and conmtted to
rebuilding the financial integrity of the conpany

wi th enphasis on the core business and nmi ntaining
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service quality and all that goes with that business,
| think that's a positive devel opnent.

CHAl RWOVAN SHOWALTER: | have no further
questions. Thank you.

COW SSI ONER HEMSTAD: If | could just

pursue one point.

EXAMI NATI ON
BY COWM SSI ONER HEMSTAD:

Q Al right. Take the scenario and your
description of what we're supposed to do, assune
that, going forward at sone reasonably foreseeable
point, QCIl continues to be in trouble and their
financial environnment is rapidly deteriorating and
we're nonitoring that. As a consultant for consuner
i nterests, what would you recommend that we would do
at that point?

A | would recommend that you | ook very
carefully at actual performance in terns of service
quality and availability of services to consuners,
and if you're not seeing adequate performance there,
you strengthen the renedies to directly affect
custoners and you consi der sanctions that are
signi ficant enough to cause severe pain if

performance i s not assured.
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As to the financial constraints, | think
you woul d be sure that, froma regulatory
perspective, the rates of the conpany are established
based upon nornmelized conditions and indicate either
a resistance to depart fromtraditional ratenmaking
nmeasures in response to financial circunstances or
at sone extrenme, perhaps actual limtations that have
been i mposed by ot her comnr ssions on dividend | evels,
for exampl e.

Q But you woul dn't advocate restrictions on
di vidends to the parent or requiring now current
approval of such?

A I"ve not considered that because | am
confortable that the conpany will performrelative to
the agreement that we have before us. There's not at
this point an indication that, with the net proceeds
avail able to the company, there would be a
significant |ikelihood that there would be an
inability to repay schedul ed debt maturities.

If you reflect on -- | think it's the
testimony of M. Cummings, there's a fairly detailed
year - by-year chronol ogy of debt maturities and
repaynment obligations. G ven the proceeds fromthis
transaction in projections of financial perfornmance,

it appears that Qwest Corporation, QClI, is in a
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position to performrelative to creditor expectations
for at | east through the 2005 time frane.
COW SSI ONER HEMSTAD: That's all | have.
JUDGE MOSS: Okay. Nothing?
MR, TRAUTMAN:  No.
JUDGE MOSS: (Okay, thank you. Any
redirect?

MR. CROWELL: Yes, Your Honor, briefly.

REDI RECT EXAMI NATI ON
BY MR. CROWELL:

Q You just nmentioned -- and a few of these
are just for the record, but you just nmentioned M.
Cummi ngs' testinmony. Wuld you have been referring
to Table B on page 20 of his testinony, if you have
it in front of you? | believe that's Exhibit 171
that's been adnmitted in this proceeding.

A Yes.

Q I'"d like to direct you back to Exhibit 2,
the stipulation agreenment, and the appendi x thereto,
and the Table One on that appendix, which lists -- is
titled Access Line/Channel Services, and lists a
variety of services. What is your understanding
regarding the intent of the parties to the settlenent

in listing those access |ine/channel services?
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A. The intent was to provide the bill credit
to custoners based upon access |ines and the derived
channel s for connections that inply nultiple |ine
equi val ent s.

Q And those derived channels were the

channels that are actually in use, not potential

channel s?
A I"mnot sure | understand that distinction.
Q ["msorry, |I'mprobably not articulating it
carefully enough. Let ne -- is it your understandi ng

that the table in Appendi x One seeks to provide a
bill credit to custonmers based upon their use of an
access line or their actual use of an activated
channel of one of the nulti-channel services? And
I"'mdistinguishing it froma nulti-channel service
where sone of those channels are, in fact, not being
used.

A Yes, and that, | believe, is the reference
to activated channel basis in the first sentence of
t hat appendi x.

Q Thank you. M. Brosch, is it fair -- let
me state this. 1In the direct testinony filed by the
different parties to this proceeding, were there
nunmer ous di ffering opinions on nunmerous different

matters?
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A. Yes, there are a nunber of allocation steps
and percentages that require sonme interpretation.
Clearly the matter of sharing or not sharing the gain
once it's allocated to Washi ngton, those woul d be
sone of the noving parts in determ ning custoner
entitlenent, yes.

Q And to use your phrase, would one of those
novi ng parts include the discount rate?

A Absol utely.

Q And woul d that also include the nethod of
calculating an MRl inpact or val ue?

A Yes, there's a degree of interpretation
i nvol ved in determ ning what an MRl is or how it
woul d be quantified.

Q One other matter for the record. You
testified earlier regarding testinony of M. Kennard
that you had heard. Were you hearing that testinony
over the bridge line here in Washington or did you
hear himtestify live in Arizona?

A | was referring to his live testinony in
Arizona earlier this week.

Q In your discussion with the Chairwoman, you
di scussed the regulatory liability scenario. Do you
recall that?

A Yes.
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Q And in discussing that, | believe it was
the anortization approach, which | could characterize
as high to I ow, you discussed the incentives that
different parties would have to file a general rate
case.

A. | did, vyes.

Q And was it your testinobny that there would
be an incentive in that scenario for the conpany to
file rate cases in a sequential or repetitive fashion
in order to capture that change in anortization?

A What | neant to say is, with that high-Iow
pattern of custonmer benefit, there would be little
incentive for the conpany to bring a case, but a
requi rement or at | east an incentive for a consuner
interest to bring a case to capture that nuch higher
than current inputation early value to custoners.

In the initial few years, those early
benefits to custoners could significantly exceed the
conbi ned effect of the up-front custoner credits in
the stipulation, as well as the schedul ed annua
payments provided for in the stipulation.
Unfortunately, if, in those early rate proceedi ngs or
that initial rate proceeding, sone customer groups
may have been or services may have been reclassified

and renmoved fromtraditional ratemaking, it would be
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difficult or inpossible for themto participate in
any of those benefits.

After the initial rate cases to capture the
hi gh years of customer benefit, then there would be
sonet hing of an incentive for Qvest to file recurring
cases thereafter to track downward the ever declining
directory contribution due to that high-low pattern
of benefits.

MR. CROWELL: Your Honor, if | could have
a nmonent? | think I'"mdone, but | just need to
revi ew sonet hi ng.

Q Referring to what was marked as Exhi bit
308-C, three pages with sort of a variation on your
initial Attachnment 292-C, and then the Adjusted A
page and then the Adjusted B page, the MRl inpact, or
| think it's actually titled MRl allowance on the
side that -- the right side of the pages, is that a
consensus view of either the settling parties or al
parties to this proceeding?

A | don't believe it is. In fact, even the
word al |l owance woul d probably be disputed. | think
that there's a provision for Qwest to escape
performance under the Rodney agreenent if it chooses
to exercise those rights should there be an MRl event

cumul atively exceeding the $500 nmillion ambunt, but
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there's, to ny know edge, not a reserve or a set
asi de of that ampount for any particul ar purpose.

MR, CROWELL: Thank you, M. Brosch. |
have nothing further, Your Honor

JUDGE MOSS: It appears there's nothing
further for M. Brosch, so we thank you very nuch for
your testinony --

THE W TNESS: Thank you.

JUDGE MOSS: -- and being here today. You
may step down and we'll call Dr. Bl acknon, | guess,
as our last wtness.

CHAI RWOVAN SHOWALTER: He just stepped out.

JUDGE MOSS: He just stepped out? Well
while he's out of the room we may have to wait for
his return, but | understand, froman off-the-record
di scussion with M. Trautman, that there may be a
prelimnary matter concerning sonme exhibits and their
designation as confidential. And we can take that up
if it promses to save tinme in the exanination of
this witness, but if it's a matter that is not going
to save tine, then | want to put off taking it up
until later, so tell nme if it's going to save tine
examning this witness if we resolve this controversy
now.

MS. ANDERL: Your Honor, | don't think our
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cross-exam nation or M. Sherr's cross-exam nation of
Dr. Bl acknon is going to be affected at all by that.

JUDGE MOSS: All right. Then | think we
shoul d take the matter up -- how about you, M.

Har | ow?

MR, HARLOW |I'msorry, | was having an
aside with M. Sherr when you started your question,
so --

JUDGE MOSS: Apparently there's sone
controversy with respect to the confidenti al
designation with a couple of Dr. Blacknon's exhibits,
and nmy concern is whether it will save tine during
cross-exam nation to resolve that controversy now.

If it will save time to do that, then we'll take the
issue up now. |If it doesn't prom se to save tine,
then | don't see any point in taking it up now.

MR. HARLOW None of ny cross will get into
the confidential areas. At least | don't expect that
it would.

JUDGE MOSS: All right. Well, it does seem
to make sense that we take it up later.

MR. TRAUTMAN. All right.

MR, CROWELL: Your Honor, just for the
Bench's information, | do not believe we would have

any cross for Dr. Blacknon at this point, but that
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woul d be conditioned on what we hear

JUDGE MOSS: | see. | suppose you m ght
have to have that option. Okay, all right. There's
anot her matter we can take up while Dr. Bl acknon is
getting his things organized, and that is |
previously distributed and I will now identify for
the record what -- a Bench Exhibit Number 18.
suppose we're taking adm nistrative notice of this
news article fromthe New York Times dated Friday,
May 20 -- |I'msorry, May 30th, 2003, entitled Quest
Fi nances | nprove, But I|nvestigations Wden. And
Chai rwoman Showal ter has a conment about that.

CHAl RMOVAN SHOWALTER:  Yes. We don't
ordinarily put into the record newspaper articles,
since they're a matter of general circulation, but I
felt, reading this this norning, it was so close to
the di scussion that was had yesterday on a coupl e of
gquestions that my reading it has sonme effect on ny
i nsights to those questions, so | felt it was
appropriate to put it into the record and | et
everyone el se have the benefit of it, as well

JUDGE MOSS: Dr. Blacknon, are you settled
t here?

THE WTNESS: |'mready.

JUDGE MOSS: Stand up.
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1 Wher eupon,

2 DR. GLENN BLACKMON,

3 havi ng been first duly sworn by Judge Moss, was

4 called as a witness herein and was exam ned and

5 testified as follows:

6 JUDGE MOSS: Thank you, please be seated.

7 Ms. Smith, your w tness.

8 MS. SM TH. Thank you, Your Honor.
9
10 DI RECT EXAMI NATI ON

11 BY M5. SM TH:

12 Q Good afternoon, Dr. Bl acknon.
13 A Good afternoon.
14 Q Coul d you pl ease state your nanme and spell

15 your |ast nanme, please?

16 A My nane is denn Blacknmon, B-I|-a-c-k-mo-n.
17 Q And your busi ness address?
18 A 1300 South Evergreen Park Drive, S.W, P.O

19 Box 47250, O ynpia, Washington, 98504.

20 Q Do you have before you what has been narked

21 for identification in this proceeding as Exhibit 3707

22 A Is that GBT-1?

23 Q

24 A Yes.
Q

25 Is that your direct testinony in this case?



1347

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes.
Q Do you have any changes to nmake to your

testi mony?

A On page five, line six, the sentence that
begins on line six should read, "It is the
i ncumbent,"” so it would be to insert the article

“the" before "incunbent."

Q Do you have any ot her changes or
corrections to make to your direct testinony?

A No.

Q Was that testinony prepared by you or under
your direction?

A Yes.

Q If I were to ask you the questions that are

in your direct testinmony today, would your answers be

t he same?
A Yes.
Q Did you al so prepare what's been prenmarked

in this docket as Exhibit 371? And that was marked
in your testinony as Exhibit GB-2C?

A Yes.

Q Was that exhibit prepared by you or under
your direction?

A Yes.

Q Did you al so prepare testinmny with respect
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to the settlenment presented by the other parties in
this proceedi ng?

A Yes.

Q And that's before you, what's been
premar ked Exhibit 421; is that correct?

A Yes.

Q And was that prepared by you or under your
direction?

A Yes.

Q Do you have any changes or corrections to
Exhi bit 42172

A No.

Q If | were to ask you the questions in
Exhi bit 421 today, would your answer be the sane?

A Yes.

Q And finally, Dr. Blacknon, did you prepare
what has been marked as Exhibit 422 in this

proceedi ng?

A I's that GB-4C?
Q Yeah, that's correct.
A Yes.
M5. SM TH:  Your Honor, | nove the

adm ssion of Exhibits 370, 371-C, 421-C and 422.
MR, SHERR: No obj ecti on.

JUDGE MOSS: Those will be admtted as
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mar ked.

M5. SMTH: Dr. Blacknmon is available for
Cross-examni nati on.

JUDGE MOSS: M. Sherr, would you be going
first?

MR. SHERR: | woul d be.

CROSS- EXAMI NATI ON
BY MR. SHERR:
Q Good afternoon, Dr. Bl acknon.

A Good afternoon.

Q | am Adam Sherr of Qmest. As a prelimninary
matter, 1'd ask you to | ook at what's been marked as
Exhi bit 423.

A | have that.

Q Okay. And | just really want to explain to

you what this is and nmake sure we're on the sane
page. I'll represent to you that what this docunent
is is a properly red-lined version conparing your
March 18 and May 14 testinony show ng, as
stri ke-throughs and underlines, the changes you nade
on May 14t h.

But | do want to point out to you that --
those parts of this which are not a pure nechanica

red-lining, and those are, on the cover page, | typed
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in the words "red-lined version," as you had not done
so, and al so the page nunbering is different than

ei ther of your versions. | took out the 16A and the
26A, B and C, which you had included in order -- |
assune to preserve the rest of the page numbering.

So this goes 1 through 30 sonething. | just wanted
to make sure that's clear to you. Do you understand?

A Yes.

Q Okay. And just, if you could please |ook
as an exanple at page 27. Wat | want to nmake sure
you understand is that if there is -- where text in
this document appears as plain text, neaning it's
nei t her underlined or crossed out, that that text
derives fromyour March 18 testinony and it did not
change in your May 14 testinony; is that clear?

MS. SM TH.  Your Honor, at this point |I'm
going to interpose an objection as to this document.
The Conmi ssion Staff has not offered in this docket
Dr. Bl acknon's March 18th testinony as it was on
March 18th. W have offered the May 15th testinony
in this proceeding. And | guess, quite frankly, |
don't see where we're going with this document. And
it just looks to ne like it's a repeat of his My
15th revised testinony, but in a little bit different

format. | don't see the relevancy of this.
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1 JUDGE MOSS: M. Sherr, why don't you tel

2 us where we're going with this?

3 MR. SHERR: Sure. First of all, this is an
4 illustrative exhibit. 1'mnot trying to put any

5 words into Dr. Blacknmon's mouth. This docunent

6 all ows, unlike the version that has been admtted as
7 Exhi bit 370, this docunent allows the Conmi ssion to

8 see what changed between May 14 -- between March 18

9 and May 14.

10 As we tal ked about long ago in this

11 hearing, at the very beginning, there are substantive
12 changes made to the testinony, and those were not

13 conpletely reflected as --

14 JUDGE MOSS: Oh, go ahead, |I'mlistening.
15 MR, SHERR: Okay. Those changes were not
16 reflected conpletely as changes in the May 14

17 version. There were strikeouts made for sone of the
18 testinmony, and |I'mtal king about the alternate

19 recomrendati ons here, but there were not underlines
20 showi ng which text was new and which text had

21 preexi sted. So all this docunment does is show you

22 t he changes between ol d and new.

23 I'd also add that Staff |eft, when they did
24 revise the testinony, so what has been adnmitted as

25 Exhi bit 370 does show the March 18th testinony. It
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shows it stricken, just as it shows it here. So
literally, all that's different about this docunent
is it shows what's new as underlined, as opposed to
plain text, which gave the inpression that it was the
sane testinmony as existed from March

M5. SM TH:  Your Honor, we didn't intend to
give any inpression that it was the same testinony in
March. It was revised testinmony. And what we did,
fromwhat | understand, is Dr. Blacknon changed his
five points and he now has four points. He deleted
the five points and put the four points in, and
that's our testinony.

And to the extent that there could possibly
be any prejudice to Qwest with respect to the
formatting of this testinony, | amcertain that was
cured by Qunest's opportunity to file surrebuttal on
this testinobny. So again, | don't see -- | don't see
the need to have another version of testinony when
we've put one in the record and that's the one we're
st andi ng by.

CHAI RMOVAN SHOWALTER: | just have a
guestion. Are the portions of this exhibit that are
stricken through, stricken, are they -- are those
words in evidence anywhere in front of us?

MR, SHERR: Yes.
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CHAl RWOVAN SHOWALTER

MR. SHERR
testi nmony.

CHAI RWOVAN SHOWALTER:
unstricken words in front

MR. SHERR  Yes.
CHAI RWOVAN SHOWALTER
MR SHERR
CHAl RWOVAN SHOWALTER:
MR. SHERR: 370,

CHAI RMOVAN SHOWALTER:

the --

In the formof what?

In the form of stricken

No, no, are the

of us in evidence?

And where is that?

I n Exhibit 370.

370.

So 370 has been

adnmitted and, in unstricken form it has words, and
now you are showi ng those sane words stricken?

MR SHERR: No, let nme clarify. Exhibit
370 shows -- well, first of all, there are two

sections of changes.
front that is really not of

Cross-exam nati on,

shares held by sharehol ders, or

CHAI RWOVAN SHOWALTER:

MR, SHERR: Sur e.
CHAI RWOVAN SHOWALTER:

but |

short, can j ust

page 27 --

i nt er est

by Quest

There's a section of change up

in ny

and that's regarding the nunmber of

enpl oyees.

Actually, can | just

I'"msorry to cut you

make this easier for you. On
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MR SHERR:  Sure.

CHAl RWOVAN SHOWALTER: -- if you | ook at
lines 10 and 11, and it's stricken through. It says,
As Dr. Selwyn explains, the sale price, et cetera;
right? Do you see those words?

MR. SHERR | do.

CHAl RWOVAN SHOWALTER: Okay. Are those
wor ds unstricken somewhere in evidence in front of
us?

MR. SHERR:  No.

CHAl RMOVAN SHOWALTER:  Wel |, so in other
words, you are purporting to show us | anguage
stricken through that is not in front of us anywhere
in evidence?

MR, SHERR: |'m not sure | understand your
guestion. Maybe | can cut to the chase a little bit.
VWhat is different is that there is text in Exhibit
370 that is shown as plain text --

CHAl RAOMAN SHOWALTER:  Ri ght .

MR, SHERR: -- as giving the inpression
that it has been the sanme testinony all along. This
version that |'ve handed as Exhibit 423 shows which
of that plain text is new and which of it is old,
because it was all -- if you look at 370 now, it's

all in plain text.
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So all I"'mtrying to do with this is to be
able to wal k through the evolution of recommendati ons
in this case. W received Dr. Blacknon's new and
i nproved testinony the day before a prehearing
conference, after we'd done discovery on his origina
testimony. So we haven't done any discovery on his
new testinony, and |1'd |ike the opportunity to
explore what is different, why it's different, why --
you know, and questions along that |ine, because
think it bears on the weight of his testinony.

MR. HARLOW  Your Honor?

JUDGE MOSS: Let nme interject a point here,
too. M. Sherr, you said a moment ago, if | heard
you correctly, that Exhibit 370 is all plain text,
but | don't see -- it seens to me that Exhibit 370
i ncl udes strike-through portions.

MR. SHERR: It does. But what it doesn't

JUDGE MOSS: What you're saying is that
Exhibit 370 is not conplete in terns of its
red-lining efforts vis-a-vis the March 18th
testi mony, and your exhibit or proposed Exhibit 423
is conplete in ternms of the red-line treatnment of
March 18 relative to May 14?

MR, SHERR: That's exactly right.
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JUDGE MOSS: That's the only difference
bet ween Exhi bit 370 and Exhi bit 4237

MR. SHERR: That's correct. And | can show
you an exanple on --

JUDGE MOSS: That's all right. | don't
need an exanple. | think we understand. Does the
Bench understand the difference?

CHAI RMOVAN SHOWALTER: | think the only
thing -- | don't understand exactly what these do,
but what I"'mtrying to understand is are there words
stricken through that we essentially should not be
readi ng because they're not in front of us, they're
not in evidence, versus sone kind of conparison?
can imagi ne a red-1ine docunent that conpares one set
of | anguage that is in evidence to another set of
| anguage that is in evidence, and that might be
i nteresting.

M5. SMTH  This is, | guess from ny
understanding, this is a formatting i ssue. Wen
Staff subnmitted the revised testinony of Dr.

Bl acknon, we went in and put four paragraphs in and
took four or five paragraphs out. And what we took
out, we don't intend to offer into evidence.
Everything with lines through it, whether it's in

Exhi bit 371 or in proposed Exhibit 423, Staff doesn't
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offer. That's not our testinony.

Now, the strike-through is in there because
it's a change fromour original testinmony and, in
fairness to parties, we should | et them know where
t he changes appear, but we don't offer what was
changed. That's not in evidence.

JUDGE MOSS: Okay. Let nme stop you right
there, then. Let ne go back to the line of questions
I was asking M. Sherr a nmoment ago and ask Staff the
same thing. As | understand the issue here, Exhibit
370 is a strike-through, a legislative format version
of the March 18 testinony, as revised on May 14th.
Isn't that what it purports to be?

M5. SMTH. That's what Qwest purports it
to be. | have not gone through to see if that, in
fact, is correct in every instance. That's what
Qnest purports it to be.

JUDGE MOSS: Well, I'mlooking at it. Look
at page 15, for exanmple. |If | look at page 15 of
Exhibit 370, | see there that there is struck-through
| anguage and underlined | anguage. What that suggests
to me is that the struck-through | anguage was
included in the March 18th version, and that is no
| onger Dr. Blacknmon's testinony.

MS. SMTH. That's correct.
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JUDGE MOSS: And the underlined portion
represents what his new testinony is

M5. SMTH: That's correct.

CHAIl RMOVAN SHOWALTER:  And t hat absent
anything el se, this Conmm ssion should not be taking
into account testinony that has not been offered into
evidence. And my concern is | don't want to focus on
what is not in evidence, and so | don't want to have
a discussion, or at least | don't -- that's the
guestion | have, | suppose.

MR, SHERR: |f | can respond to that
briefly. That is, you know, one of the |ines of
guestioning that Qwest believes is critical for you
to hear is why did this change at the |ast nonent.
What was the evolution and the thought in this
process. You know, why has it changed so many ti nes.
Shoul d you give as nmuch weight to the evidence as you
woul d have otherwi se had it not changed. So that's
one issue.

Anot her issue is that we're prejudiced by
not havi ng been able to do discovery fully on the
original testinmony. The only way we can --

COW SSI ONER HEMSTAD:  The revi sed
testi nony.

MR, SHERR: Excuse ne, thank you, on the
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revised testinony. Al of our rebuttal testinony, of
course, also focuses on the March 18 version of this
testinmony. So at the last nmonment, there was wholly
new testinony added and one of -- this is not going
to be the majority of my cross-exam nation, but one
of the Iines of questioning is to explore why it
changed and to find out if there are issues of weight
that need to be given, and | think we should be given
t hat opportunity.

Just to correct sonething, I'mnot sure if
it was a m stake on your part, Judge, but | want to
be clear. Wen you were | ooking at page 15 of
Exhi bit 370, you are correct that there is stricken
out and underlined text. | was starting to go down
that road before. But if you contrast that to -- if
you flip forward in the sanme docunment, Exhibit 370,
to page 24, starting at line 18, if you look at that
line 18 and 19, that's new, but it doesn't show as
underlined, so you can't appreciate what's changed
there or what hasn't. And it's not entire
par agraphs; it's parts of paragraphs. |f you | ook at
the Exhibit 423, you can see that.

JUDGE MOSS: And 423 purports to be -- or
you purport 423 to be a version that is -- that

accurately depicts, in legislative format, as we
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sonetinmes call it, the March 18 and the May 14
overlay on the March 18?

MR, SHERR: That's right, with the caveat
that | added the word "red-1lined version" and changed
t he page nunbers.

JUDGE MOSS: Right.

MR, HARLOW  Your Honor, if | may, briefly?

M5. SMTH. If | may be heard.

JUDCGE MOSS: Do we want to hear from M.
Har | ow?

MR, HARLOW Very briefly.

JUDGE MOSS: Ms. Snith al so has sonet hi ng

further she wants to say. Let's hear from M. Harl ow

first.

MR, HARLOW It won't shed any light, but |
will go on record as supporting the adm ssion of this
exhibit. It may shed sone light in that | believe

that Exhibit 370, the stricken-through portions are
in evidence not as the witness' testinony, but
they're in evidence and offered by Staff, indeed, to
show what the prior -- what the March testinony was,
and so Staff has offered a partial red-line. They've
shown the Comm ssion what they took out, but they
haven't shown the Comm ssion what they put in.

And we don't know why they showed us, for



1361

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the record, what they struck out and submitted this
version, but fairness, we think, requires that the
converse be shown, as well, that the Comm ssion be
shown what was added in between March and May. It
was, you know, it was unusual and | think we all were
as flexible as we could be to accommpdat e t hese

| ast - m nute changes, but recognize there are sone
fairness issues here because both Dex and Qaest
submitted rebuttal testinony that had to respond to
the March 17, which then has not been offered.

There's the discovery issue M. Sherr
al ready nmentioned. And we think, in the interest of
a conplete record as well as one that's not
m sl eadi ng or confusing, that the new exhibit ought
to come in to show the full red-1line.

JUDGE MOSS: Thank you, M. Harlow. Ms.
Smi t h.

MS. SM TH. Thank you, Your Honor. |It's
not correct to say that Staff didn't show what
changed. And | would say, froma proper formatting
st andpoi nt, sure, it should have been underlined Iike
it was back on page 15. That, if anything, was an
oversight in the word processing. But if you | ook at
the bottom of the page --

CHAI RWOVAN SHOWALTER: What page?
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1 M5. SMTH. -- of page 24 on Exhibit 370,
2 you'll see that it says revised on the bottom

3 Revi sed 5/14/03, and if you conpare that with the

4 bottom of page 26A, which al so says revised, you can
5 see where the Staff deleted the testinony that it is
6 no |l onger offering and it begins -- the deleted

7 testi mony begins on page -- on |ine 18 of page 26A.
8 Al'l of that testinmony has been stricken through

9 That has been replaced by the testinony that begins
10 on line 18 of page 24, where it says first. And

11 those are the reconmmendati ons that the Commi ssion

12 Staff is making in this docket.

13 The Commi ssion Staff is not meking the

14 recommendati ons that begin on line 18 of page 26A of
15 the testinmony. And all of the places where new

16 testi nony appears at the bottom of the page, it says
17 revised.

18 And finally, with respect to prejudice of
19 parties, that prejudice was cured at the begi nning of
20 this proceedi ng when the motion of Dex Hol di ngs and
21 Qwest Corporation, their notions were granted to file
22 surrebuttal testinony specifically on these changed
23 reconmendations. And in anticipating the |line of
24 guestioning that M. Sherr has proposed, oftentines

25 folks go through a lot of iterations of
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recomendations. Sonetinmes it ends up in prefiled
testinmony and sonetines it didn't. Here it did.

He filed -- Dr. Blacknon filed testinony in
Mar ch, he changed his recomrendati on. O her parties
experts may have had recommendati ons that they were
ki cki ng around back in Decenber. W don't know that,
because the prefiling date wasn't until later. So
we're not offering this testinony. W don't think
that it's fair to Staff that Staff has to be
cross-exanined not only on the testinony it's
offering in this case, but on the testinony it's not
offering. And that would be prejudicial to Staff.

JUDGE MOSS: Let me ask you two questions,
Ms. Smith. One, do | understand you correctly that
it was Staff's intention in Exhibit 370 to offer a
full, conplete and accurate red-1lined version of the
prior testinony, and that any failure to reflect
underlining where there is new | anguage was sinply a
t ypogr aphi cal or word processing oversight?

MS. SMTH. That's ny understandi ng, Your
Honor .

JUDCGE MOSS: So in that sense, why would
you have an objection to Exhibit 423, which purports
to be at | east an accurate one, w thout typographica

or word processing errors, doing exactly what you
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i ntended to do with 3707

MS. SMTH.  Well, we nmay not have intended
to do it in this particular format. | think what we
woul d have done is we woul d have gone through
begi nning on line 18 of page 24, and underlined al
of the text fromline 18 of page 24 to line 17 of
page 26A. W would have done it that way to show our
recommendati ons as a whole, as opposed to bits and
pi eces of the recomendations. |It's nmuch easier on
the eye to read it the other way.

CHAI RWOVAN SHOWALTER: Al so, isn't actually
the deeper question not what is a red-1lined version
and isn't and what's been adnmitted, but what is the
evi dence that's being subnmtted? So the rea
gquestion is whatever red-lined version we have in
front of us, is it appropriate for Dr. Blacknon to be
cross-exam ned on the stricken portions of his
earlier testinony that has not been admtted?

M5. SMTH: It is not.

JUDGE MOSS: It's a little like asking did
you do it -- I'd like to see your prior drafts. And
actually, we've had argunents |ike this before on
prior drafts of testinmony and -- but that is, | take
it, where you're going, that you want to

cross-exanine Dr. Blacknon on the | anguage that is



1365

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

stricken.

MR, SHERR: Sort of, but only in relation
to howit's changed. | understand it is not Dr.
Bl acknon's position anynore, and that's actually ny
point, that he's noved fromAto Bto Cor to
wherever, and | want to explore with him since we
couldn't do this in discovery, because it was filed
t hree busi ness days before the hearing, how he got
fromAto B, why it took himuntil May 14th to get to
B

It seens to me that while | understand it
is not his reconmendation anynore, that we can't hold
themto that being his recomrendation, it bears on
the wei ght of his evidence why the ball noved so many
times and in so many ways. So that's really the line
of questioning. It's not about trying to pin himto
his earlier testinony. If we wanted to do that, we
woul d have noved to strike

JUDGE MOSS: Okay. | think we have a ful
under standi ng of the matter and the Bench wants to
recess briefly to discuss it anpng oursel ves.

MS. SM TH.  Your Honor, one nore point, if
I may?

JUDGE MOSS: Ms. Smith, | think we've had

enough argunent. Thank you.
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M5. SM TH. Thank you.

(Recess taken.)

JUDGE MOSS: Let's get back to order. Al
right. We're back on the record. The Bench has had
an opportunity to deliberate on the matter at issue,
which is the question of whether Qwmest shoul d be
al lowed to use what's been pre-nmarked for
identification as Exhibit Nunmber 423 in the course of
its exam nation of Dr. Blackmon, and the Bench's
decision is that that will not be allowed. That is
not intended to suggest limtation on the scope of
the cross-exam nation, but nerely the fashion in
which it may occur.

The Bench al so wi shes to make cl ear that
i nsofar as Exhibit 370 is concerned, the Bench does
not consider the stricken-through | anguage to be part
of Dr. Blacknmon's testinony in this proceeding as
adm tted, and so -- are there any questions about the
ruling?

MR, SHERR: Yes, | have a couple. Perhaps
you just answered the question that |'m going to ask.
That is, am| permitted, then, is Quwest pernmtted to
exam ne Dr. Bl acknon about the stricken-through
testi mony?

JUDGE MOSS: You are permitted to exani ne
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Dr. Blacknmon with respect to the testinony that he
has filed, which does not include the
stricken-through portions. Now, you may inquire of
himw th respect to any portions of that testinony,
and we're not neaning to limt your cross-exam nation
with respect to that, but the stricken-through
portions are not his testinobny. And so if you want
to ask hi mabout the evolution of his thinking on
some point, you certainly, assum ng the question is
ot herwi se proper, may do that, but not by tying it to
sonmething that was prefiled but has not been offered.

CHAI RWOVAN SHOWALTER: Judge Moss, you said
earlier that Dr. Bl acknon nmay be cross-exan ned on
the testinony he has filed, and I think it's the
testinmony that is admtted.

JUDGE MOSS: As Exhibit 370, which does not
i nclude the stricken-through | anguage.

MR. SHERR: One ot her point of
clarification, and | hate to do this, which is that
perhaps | can suggest that we take a break now,
because every reference | have in ny notes is to
Exhi bit 423, so | need to convert those.

JUDGE MOSS: Are there any other
prelimnary matters before we have the

cross-exam nation of Dr. Bl acknobn?
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M5. SMTH:. There may be. The nmatter that
you discussed with M. Trautnman and Ms. Ander| before
we began, with respect to whether a certain exhibit,
| believe it's 471 -- no, 422-Cis confidential. And
that matter may be taken up in the interim and then
| had a statenent that | wanted to nake to clarify
the record with respect to the revised testinmony.

JUDGE MOSS: Well, ny understanding is
there wasn't going to be any cross-exam nation with
respect to Exhibit 422-C, and therefore we didn't
need to resolve the confidentiality issue at this
point in tinme. So unless | hear something different
from Qnest or Dex Holdings at this juncture, | wll
have to ask why would we need to take that up now?

MR. SHERR  Just to be clear, | think M.
Ander| pointed out that the confidentiality or
nonconfidentiality of that exhibit may not hinder or
| engt hen the exam nation. | may have questions about
this exhibit, but they won't touch on the
confidentiality.

MR, HARLOW W don't have any cross on
that exhibit, Your Honor

JUDGE MOSS: Okay. So it would not seemto
be inportant to take up that issue now.

MS. SMTH: That's fine, Your Honor. |
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just heard that as sonmething that was perhaps
lingering until later today, and | thought maybe we
could use the time now to deal with that.

JUDGE MOSS: Right. W' ve got certain
ot her constraints on our tinme that cause ne to want
to press forward with the cross-exam nation as
expeditiously as possible. | do think it is
appropriate that we give an opportunity to counsel to
revise his notes. M. Sherr, how | ong do you think
that will require?

MR. SHERR: Fifteen m nutes.

JUDGE MOSS: All right. Let's be in recess
until 3:00.

MS. SM TH. Your Honor, if I my, | had one
point | wanted to nake on the record with respect to
the revised testinony. |In the argunent regarding
Exhi bit 423, M. Sherr referred to many changes or a
ot of changes in Staff's testinony, and | would |ike
the record to reflect that the Comm ssion Staff
revised the testinony one tine, and that was in the
revised testinony May 14th, 2003, and it was one and
only revised testinony subnitted.

JUDGE MOSS: | don't think we need anything
nore on that. |Is there anything el se?

MS. SMTH: That's all, Your Honor
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JUDGE MOSS: All right. Then we'll be in
recess until 3:00.

(Recess taken.)

JUDGE MOSS:  All right. Let's cone to
order. M. Sherr, if you're ready, you nmay proceed.

MR. SHERR | will.

Q Good evening Dr. Blacknon. 1'Il try to
pick up the pace just a little bit. You were in the
hearing room | ast Friday and this Wdnesday when Dr.
Selwn testified?

A Yes.

Q Do you recall last Friday when Dr. Selwn
testified that he didn't think you had suggested a
one-time bill credit in your May 14 revised alternate
recomrendati on?

A I wouldn't characterize his testinony in
t hat way, no.

Q Coul d you please take a | ook at Exhibit
424, which is an excerpt fromlast Friday's
testi mony?

A | have that.

Q If you' d look to page ten, |I'm |l ooking at
the | ower right-hand corner, and if you see on the
| eft-hand side, down the | eft-hand margin, the nunber

08757
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A Yes.
Q Okay. | believe that reflects it's page
875 of the transcript. |If you could look to |ines 16

t hrough 25 of page 875, could you read that to

yoursel f, please?

A. Si xteen through what? |'m sorry.

Q Si xt een through 25 of page 875.

A Okay. 1've read that.

Q Is it still your testinmony that he did not
-- that he did not testify -- let me try that again.
Is it still your testinony that Dr. Selwn testified

that he did not believe you had suggested a one-tine
bill credit?

A. |'"msorry, there were too many nots in
there for ne to unknot it.

Q Fair enough. Did Dr. Selwn testify that
he didn't think you had suggested a one-tine bil
credit?

A. | believe he testified that you should ask
me, but that he did not interpret ny testinony as
necessarily suggesting that the entire anount of the
bill credit be paid out as a single paynent, and then
he went on over to page 876, as well

Q Is it part of your recommendation, your

alternate reconmendation to this Commi ssion that the
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1 Commi ssion order Qwvest to issue a bill credit in

2 connection with approval of a sale?

3 A Yes.

4 Q Looki ng again at the passages that | just
5 asked you to read, does that refresh your

6 recoll ection or do you recall -- let ne ask it that
7 way. Do you recall Dr. Selwyn testifying |ast Friday
8 that he didn't think a bill credit was necessarily a
9 good i dea?

10 A | think he testified that it's not

11 necessarily a good idea, and | know that he and

12 both feel that the amount of noney to be provided to
13 creditors should affect that decision. In ny

14 testinony, | was referring to a specific anmunt of
15 noney. And at that level, Staff's recomendation is
16 that it be paid as a one-tine credit. W've also

17 identified in our criticismof the proposed

18 settlenent a |arger amount of deficiency in that

19 settlenent, and he and | have di scussed whether it's
20 reasonable to try to essentially renmedy the

21 settl enent by increasing the amount of the up-front
22 payment, and it's in that context, | think, that he
23 and | both have concerns about sinply crediting a

24 | arger anmount of noney to custoner bills.

25 Q Is that concern reflected in your May 21
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testi nony, which is Exhibit 421?

A I'"msorry, which concern do you nean?

Q Well, let nme try to restate what | think
you just said, and you can tell me if I'mcorrect.
That if the bill credit is as you suggest in your
Exhibit 370, that is, a ten percent paynent up front,
that you would be confortable with that being a bil
credit.

But | believe you just expressed that if
the bill credit were larger, as you suggest on page
ni ne of Exhibit 421, your May 21 testinobny, that you
are -- you would be concerned if that entire anmount
woul d be paid to ratepayers through a bill credit.
Did I accurately reflect what you said?

A. I think you did, yes.

Q Okay. So is that concern about the |arger
anount being transferred to ratepayers through a bil
credit, is that specific concern reflected
specifically in your May 21 testinony?

A No, it's not, it's been a topic that has
tended to cone up nore during the cross-exani nation
of the witnesses, rather than being presented in the
testi nony on the settlenent.

The concerns that |'ve expressed in the

settlenent and this testinony about the settlenent
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are the concerns about the settlenment. And so what |
said here was that, in order to essentially renedy

t he probl em about the amount of noney being credited
to custoners, | named a nunber that -- how it could
be increased to that amount, but | think it's --
while that would then address the problem of the
insufficiency in terns of the overall anmount, the
Commi ssi on shoul d consi der whet her they wanted to
provi de that nuch noney in the formof a one-tine
credit to custoners.

Q Okay. But ny question was, is that concern
you just raised reflected in your witten testinony,
and | believe you answered no; is that correct?

A I did, | did.

Q Okay. 1s that a concern that arose before
you submitted your May 21 testinony or since?

A I think it existed before and since. This
testimony is the testinony that we were asked by the
Conmi ssi on on Tuesday to file on Wednesday, so | wll
readily admit that there are other concerns that
coul d have been addressed in this supplenmenta
testi nony.

CHAIl RWOMAN SHOWALTER: | think it was
Monday.

MR, SHERR: | wasn't going to point that
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1 out .

2 THE WTNESS: | stand corrected. Thank

3 you.

4 Q Did you prepare an earlier version of your

5 direct testinmony than the one that was adnmitted today

6 as Exhibit 3707

7 A I'"'mnot sure. What do you nean by an

8 earlier version?

9 Q Okay. Did you prepare or have prepared at
10 your direction a version of your direct -- of direct
11 testinmony that was filed on March 18?

12 A |"msorry, could you ask that again?

13 Q Sure. Did you prepare or have prepared at
14 your direction direct testinony that was filed on

15 March 18?

16 A Yes.

17 Q And did you submit revisions to that

18 testi nony on May 147

19 A. | didn't, but the Attorney General's office

20 did, yes.

21 Q On behal f of Staff?
22 A Yes.
23 Q Goi ng back to the docunment, if you could

24 keep in your mnd the docunment that you filed on

25 March 18th, do you have that in m nd?
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1 A I have in mind that | filed a docunment on
2 March 18t h.

3 Q Fair enough. Did that document reflect

4 your opinion on this case at the tine that it was

5 filed?
6 MS. SM TH.  Your Honor, I'mgoing to
7 object. | think we're getting into that real mwhere

8 t he Bench has instructed that cross-examnation wll
9 not be allowed. It appears to be going to the
10 portion of the testinmony that has been stricken and

11 not offered by Staff.

12 MR. SHERR: May | respond, Your Honor?

13 JUDGE MOSS:  Yes.

14 MR. SHERR | believe that Your Honor's

15 instruction was not to directly exam ne this wtness

16 on the specifics of what was in the March 18

17 testimony to the extent it has not survived unti

18 today. I'msinply laying a foundation and have not,
19 | believe, breached the boundary that you set up
20 JUDGE MOSS: | don't know that the

21 foundation regarding the testinony is really

22 necessary, M. Sherr. You can ask himthe questions,
23 substantive questions concerning the evolution of his
24 thinking that led to his ultimte testinony wthout

25 having to nmake reference to anything that night have
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previ ously been prepared, so as far as the substance
is concerned, you can ask the substantive questions,
but I think if we stay away fromreferences to the
prior filing, it will probably save a | ot of

obj ecti ons and argunent.

MR. SHERR: Well, Your Honor, this will be
the I ast reference | have in this line of
questioning. | sinply want to know if it was his
opinion at the time.

JUDGE MOSS: You can ask himwhat his
opi nion was at some prior point in time. Go ahead.

MR, SHERR: Thank you.

Q Woul d you agree with ne, Dr. Bl acknon, that
Staff's ultimte recommendations in this case have
changed in a nunber of ways?

A Changed from when to when? |'mnot sure
what you mean.

Q Okay. Would you agree with ne that Staff's
alternate recomendations in this case have changed
in a nunber of ways during the course of this case?

A I"'ma little unclear on what you nean by
alternate recomendati ons. Over the course since --
oh, 1 was going to say |ast August, but actually,
before | ast August, we have expl ored nmany different

mechani sns that m ght enable Qanest to achieve its
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1 stated purposes and still protect the ratepayers.

2 And so there have been nunerous ideas that came up
3 that may have seened to be a good idea for quite a
4 while and ultimately didn't make it in terns of being
5 sonet hing that we were confortable recomrending to
6 t he Conmi ssi on.

7 Q And | asked not about the evol ution about
8 your ideas, but sinply the evolutions of your actua
9 recommendations to the Conmission in the form of

10 testi nony.

11 M5. SMTH: Your Honor, | think this is

12 crossing the line fromthe earlier ruling and

13 obj ect .
14 MR. SHERR: |'msorry, Your Honor. You're
15 waiting for a response fromnme. Again, I'msinply

16 trying to ask the witness if the recomendations to

17 t he Comnmi ssion have changed. | haven't asked the
18 specifics, | haven't read his March 18th testinony
19 that has changed. |'ve sinply asked himif his

20 recommendati ons have changed. And | believe --

21 JUDGE MOSS: | believe he responded to that
22 part and said that Staff has nade various

23 recommendati ons at various times and that sonetines
24 they seened |i ke a good idea, but ultimately they

25 didn't nake it. Did | essentially capture what you
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said, Dr. Blackmon, or did Il -- if I msstated it,
want you to correct it.

CHAIl RMOMAN SHOWALTER: Because what | heard
was that there were |lots of ideas that were
ultimately not recommended to this Conm ssion. W
have one reconmmendati on or set of recommendati ons or
alternate recomendations in front of us. Wy don't
you focus on the substance of what is in front of us
and what coul d have been different under a different
ci rcunmst ance, but focus on the substance.

MR. SHERR | will nove on then, Your
Honor .

Q I's your primary recomendation in this case

that the Conm ssion should di ssaprove the sal e of

Dex?

A Yes, it is.

Q And when | refer to your alternate
recommendations, |I'mreferring to the other

recommendati ons that exist in your testinony that |
believe start with a reference to if the Comi ssion
deci des to approve the sale, then these follow ng
conditions should apply. Do you understand that?

A Yes.

Q If you could look at Exhibit 370, starting

at page 24, do | understand correctly that the first
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poi nt of your alternate reconmendation or the first
condition that you would ask the Comni ssion to inpose
is a QCl, QCcontract?

A Yes.

Q And that contract would require QCl to nake
annual paynments to QC?

A Yes, just to be clear, you're referring to
QCl, and in the testimony it's QlI1, but | think -- |

have them Qwest Comuni cati ons | nternational

I ncorporated. | believe you do, too. | just want to
make sure --

Q QCl, tonme, neans QClII. | find it easier
to say QCl.

A Aye- aye.

Q So did | correctly describe the contract
you have suggested?

A. Yes.

Q Now, this concept of a QCl/QC contract, as
the bottom of page 24 indicates, is part of a
revision to your testinmony that was filed on My 14;
is that correct?

A Yes.

Q And the earlier version of your testinony,
which is not in the record, did not contain this

provision; is that correct?
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MS. SM TH. Your Honor, once again, |
believe that the witness is now being cross-exam ned
on his testinmony that he's no | onger offering.

JUDGE MOSS: Well, | think the objection
must be to the form of the question.

MS. SMTH. It's an objection, | believe,
to the substance. | believe the question is |eading
to what this witness is no longer testifying to,
what's been stricken through

CHAl RMOVAN SHOWALTER: He never did testify
in front of us.

MR. SHERR: Right.

CHAI RWOMAN SHOWALTER: M. Sherr, is there
sone reason -- say let's talk about -- you're
focusing on the contract provisions. |s there a
reason you can't cross-exam ne Dr. Bl acknon about his
opi nions on the contract provisions and how he
arrived at then? For exanple, in other words, what
has gone into the testinony that has been admtted,
and perhaps sone cross-exanination on it.

MR, SHERR: Sure, and | think I"'mtrying to
follow two different sets of instructions, quite
frankly, because Judge Moss has, | believe, pernmtted
me to tal k about the evolution of the idea, and |'m

trying to sinply, in one question, just clarify that
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this is a new-- that this is a new reconmendati on
so that | can follow up and ask

JUDGE MOSS: | think you m ght properly be
able to put to the witness the sort of question al ong
the lines of is this the first time that you have
advanced that idea in this proceeding, and then
perhaps go on fromthere to explore the basis for his
recomendati on that he has actually nmade through his
testi nony.

It's the formof the question, tying it
back to the previously submtted but unoffered
testinmony, that is leading to counsel's objections
and our constrained rulings with respect to that.

So | think the point is to focus on what he
is actually proposing today, and certainly you may
ask himif this was the first tinme he proposed it or
if this is the only means by which he proposed that,
if there's sonething else he's put in the record that
makes this proposal, and then ask about the substance
of it or the basis for it, and that would be proper

MR, SHERR: Fair enough.

Q Dr. Bl acknon, when did you devel op the
recomendation that there should be a QCI/QC
contract?

A Several -- it's one of several nechanisns
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that we have considered and di scussed over the | ast
year, and we ultimtely decided that this was the
best of the second best, in terns of all of this
bei ng a second | evel recomendation, shortly before
May 14t h.
Q Can you be a little nore clear as to what

you nean by shortly before May 14t h?

MS. SM TH:  Your Honor, |'m going to object
to this. The testinony was filed on May 14th.
Whet her the wi tness thought about it in May or June
or -- well, that's later, but in March or April or
anything else, it's not relevant. The testinony is
in the record, the date it was filed is in the
record, and when -- what precise noment in tine Dr
Bl acknon deci ded to make that recommendation isn't
relevant. W've got it in the record and we've got
t he date

JUDGE MOSS: |'mgoing to overrule the
obj ection and suggest that we nm ght nove things al ong
nore quickly if we keep ourselves focused on the
subst ance and noving al ong and not worry too nuch
about some of the foundation type points.

So go ahead. |If you have a specific point
in time, Dr. Blacknon, when you cane up with this

i dea that you advanced in your testinony, then tel
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us what it is, and if there is no such tinme, then you
certainly can testify that you have no specific point
intime that you would tie it to.

THE W TNESS: The question, as | understand
it, was not when | came up with the idea, but when we
decided to recomend this to the Comm ssion

JUDGE MOSS: Okay.

THE WTNESS: And that, | think during the
day on May 13th, | prepared the testinony. And as |
recall, | asked that the legal secretary allownme to
think about it overnight and so -- because | then
didn't tell her, Don't file that, then the norning of
May 14th nust have been when | decided that this was
the best recommendati on we could cone up wth.

JUDGE MOSS: Thank you.

Q Is it true that at the tine that you cane
up with it, you decided that this was the right way
to go on May 13th, that you were aware that the
settling parties had reached settlenent in principle?

A | don't recall the dates, |I'msorry. |If
you could renm nd ne of when sonme various things
occurred, | mght be able to answer that question

Q Ckay. Well, isn't it true that on Mnday,
May 12th, M. Reynolds, of Qwest, and M. Cromnell

t el ephoned you to informyou that the settling
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1 parties had reached a settlenent in principle?

2 A When did the -- when was the settlenent

3 filed?

4 Q It was filed on May 16t h.

5 A. And that's a Friday?

6 Q It is.

7 A | believe that it was on Mnday that they

8 call ed ne.

9 Q Did your decision to revise your testinony
10 -- strike that, please.
11 Was your decision to revise your testinony

12 based on beconi ng aware of the settlenent in

13 principle?

14 A. My decision to offer the recomendati ons

15 that I did on May 14th was not affected by the

16 settlenent, which in fact | didn't see until a couple
17 days after that.

18 Q But you were aware of the settlenent in

19 principle?

20 A | was aware that they had represented that

21 they had a settlenent. At the tine, | told themthat

22 | looked forward to seeing it in witing and until |
23 did -- I nmean, | didn't say this, but | thought this
24 -- that until | did see it with the signatures, that

25 there wasn't a lot of inport to nme of that
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settlement. And in fact, as it turned out, there
were statenments made during that conversation that
turned out not to be a correct prediction of future,
so | think I was right to basically wait and see what
was actually filed before | started to evaluate the
ternms that were being proposed.

Q As we discussed, the second point, and this
begi ns on Exhibit 370 at page 25, the second
condition that you have suggested is an up-front bil
credit equal to ten percent of the net proceeds from

the Washi ngton portion of the Dex sale; is that

correct?
A Yes.
Q And the dollar amount of that ten percent

recomendation is confidential, and it's shown in
Exhi bit 371-C, page two; is that correct?

A It's shown there. | believe that it's
actually no |l onger confidential, because, as I
understand it, the line three amobunt is no |onger
confidential, and so ten percent of that would not be
a confidential nunber.

Q But that is the -- that is the real dollar,
actual dollar amount reflected on Exhibit 371, page
two, under bracket four?

A Coul d you just clarify for nme whether it is
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a confidential number or not?

JUDGE MOSS: | think that woul d be hel pful
to know whether that's a confidential nunber or not.

M5. ANDERL: Your Honor, |I'm not aware that
it's not at this point.

JUDGE MOSS:  All right.

MS. ANDERL: | know the Staff has -- and |
don't think it inpacts the cross-exan nation. All
the parties and the Bench can see the nunmber. |'m--
we're working with Staff on that issue right now

JUDGE MOSS: Okay. Well, for the nmonent,
let's treat it as confidential, then. So we're all
| ooki ng at the nunber under the columm that's | abel ed
anount, row four.

THE WTNESS: And that is the nunber that
would tie to -- we're at page 26, line three. The
speci fic ampunt is set out in Exhibit Blank GB-2C.

Q And does your witten testinony, as has
been admtted as Exhibit 370, does it assign any
reasoning or rationale to why ten percent is a
reasonabl e | evel ?

A Well, it's intended to conpensate the
custoners for the additional risks that QCl I has
created for the custoners of QC

Q Again, |'m asking about your written
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1 testinony. Can you point nme to where you

2 specifically describe why ten percent is a reasonable

3 l evel ?

4 A Why ten percent, as opposed to any other
5 anmopunt? | think that, except for that part that |
6 just read up there at line one on page 26, | think

7 that would be it.
8 Q And we di scussed a nonent ago that you were
9 aware, as of May 12, of the settlement in principle.

10 Do you recall that?

11 A Yes.
12 Q At that tinme, were you aware of the
13 up-front bill credit portion of the settlenment in

14 principl e?

15 A. Yes, at the tine, as of May 14th, | would
16 have been aware of the ampunt proposed in the

17 settl enent, the anmount proposed by Qmest in its

18 rebuttal testinony and the anobunt proposed by Public
19 Counsel, AARP and WeBTEC in their direct testinony.
20 Q And in your May 21 testinony, this is

21 Exhi bit 421, if you |l ook at page nine, you provided
22 the Conmission with yet -- oh, I'msorry, Exhibit
23 421, page nine. You provide the Conmm ssion with

24 anot her significantly higher up-front bill credit

25 recommendation to consider; is that true?
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A It is another one. It would be inaccurate
to sinply conpare that side-by-side against the ten
percent numnber that was in Exhibit 370.

Q If you could go back to Exhibit 370,
pl ease, your direct testinony, and page 26.

JUDGE MOSS: And | have page 26, 26A, 26B
26C. \Which one?

MR. SHERR  Twenty-si X.

JUDGE MOSS: Okay. No letter.

MR. SHERR: No letter.

Q Begi nning on |ine 13, and then carrying
over to page 26A, you reconmend here that the
Commi ssi on i npose three safeguards, as you call them
shoul d the Commi ssion agree to approve the sal e of
Dex; is that true?

A Yes.

Q if the Commission rejects your contract
proposal, your QCI/QC contract proposal, and for
i nstance accepts the stipulation, would you stil
recommend that the Conm ssion inpose the three
safeguards identified on -- specifically on page 26A?

A Yes, | would. | think it would be even
nmore inportant to consider those safeguards if the
settlenent is the approach that the Commi ssion

ultimately adopts.
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1 Q " mgoing to ask you sone questi ons now

2 about the Comm ssion's no harm public interest

3 analysis. You were in the hearing roomtoday when

4 M. Brosch testified; is that correct?

5 A Yes.

6 Q Did you hear earlier when Conmnm ssioner

7 Henst ad was asking M. Brosch questions and stated
8 that the Conmmission Staff's role is to bal ance the
9 i nterests of both sharehol ders and ratepayers, or

10 something to that effect?

11 A I can't say | recall that specific question
12 bei ng asked.

13 Q Okay. Well, assume for ne, then, that

14 Commi ssi oner Hemstad did nmake that statement.

15 A. | have that assunption in mnd.

16 Q Okay. Would you agree with that

17 assunption?

18 A That the Commi ssion has the -- or that the

19 Commi ssion Staff?

20 Q Commi ssion Staff.

21 A The Conmission Staff needs to bal ance the
22 interests of ratepayers and the conpany; is that the
23 --

24 Q Rat epayers and shar ehol ders.

25 A Is that the hypothetical? Shareholders. |
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woul dn't say it quite that way. | would say that we,
i ke the Comm ssion, need to nake sure that this
transaction is in the public interest and that, when
we do that, we end up bal ancing those interests, but
it's not sinply balancing those interests. That is a
means by which we try to protect the public interest.

Q And |I'm not sure | understood your answer.
Do you consider -- do you believe Conm ssion Staff's
role is to consider and bal ance both the interests of
rat epayers and sharehol ders of the conpany?

A Yes, | do.

Q I'd like to take a | ook at sonme of the no
harm anal ysis that's set out in your testinony. |If
you coul d please take a | ook at Exhibit 370, page
three. Starting at line 16, and I'm | ooking at |ines
16 through 18. Am | correct that it says, even with
the so-called renedi es proposed by Qnest, the
transaction fails the test of no harmto custoners
because it will lead to higher rates for custonmers?

A | see that.

Q And if you could | ook at the sane Exhi bit
on page 27, starting at line 13, and carrying over to
page 28 at line 11?

A Yes.

Q Could | fairly summarize that you have
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stated that refusing to -- the Comm ssion refusing to
take every renmining dollar out of the MR would
constitute a harmto customers?

A No, and if you got that frommy testinony,
then obviously | wasn't clear enough, but no, we have
not proposed that the Comm ssion suck the MR dry.
What we've said is that if you need to dip into that
in order to hold custonmers harmess in this
transaction, that the Comm ssion should do that.

Q So on page 28, starting at line nine, you
say, That |eaves $478 million remaining in the
regul atory set aside, with only Washi ngton and
Arizona remaining. Since Quest is willing to pay
this anmpbunt, refusing to accept it would constitute a
harmto custoners. Do you see where | read?

A Yes, | do.

Q Are you saying that it is something other
than $478 mllion?

A Yes, | am And | think I can see the
source of the confusion here. That statement is
maybe a little too shorthand in terns of what we're
recommendi ng, because we're certainly not
recomendi ng that we take the -- you know, whatever's
left out of the MRI and award it to customers. Qur

speci fic recommendati ons certainly don't |ead to that
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1 result.

2 Q If you could | ook at your suppl enenta

3 testimony, which is Exhibit 421, at page eight. |If
4 you could read to yourself lines 10 through 13?

5 A |"ve read those.

6 Q Do | understand this testinony correctly
7 that you state a presunption that a hundred percent
8 of the gain fromthe sale of a utility asset should
9 go to ratepayers and that you don't see anything
10 different in this case to indicate otherw se?

11 A Well, | didn't use the word presunption,

12 but I was stating the general practice that, in

13 general, it is appropriate to do that.

14 Q Is that a presunption?

15 A | don't know.

16 Q Are you famliar with the Centralia Coa

17 deci si on?

18 A Yes, | am

19 Q And specifically |I nean the second

20 suppl enental order in Docket UE-9914097?

21 A "Il accept that that's the Centralia Coa
22 deci si on.

23 Q Are you fam liar -- have you read that

24 order before?

25 A Yes.
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Q Is it your understanding that that order
di scusses the no harm standard the Comr ssion applies
when considering whether the sale of a utility asset
isin the public interest?
A Yes.
Q Is it your understanding that, in that
deci sion, the Comni ssion identified four guiding
principles for nmaking that determ nation?
A Yes.
Q And anpong those four principles is the
bal ance of interests anobng custoners, sharehol ders
and the broader public?
A That sounds familiar. | don't have it in
front of ne, but yes.
Q I can furnish you with a copy, if you would
li ke?
A Sure, that would be great.
MR. SHERR: May | approach, Your Honor?
JUDGE MOSS: Yes. Thank you.
MR, SHERR: Chai rwonman, |'mglad you didn't
take it, since that was ny copy.
Q If you could please | ook to page six of
this docunent. And |I'm | ooking specifically at pages
21, starting at page 21 of the order itself, under

Roman numeral 111, big A it says Conm ssion
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1 di scussion, standard of review. Do you see where |I'm
2 readi ng?

3 A Yes.

4 Q And there's some highlighted text there, is
5 t here not?

6 A MM hnrm

7 Q If you look towards the bottom of the

8 hi ghlighted portion, it says, The four principles

9 address. Do you see where |'mreadi ng?

10 A Yes.

11 Q And is the second point, the second

12 principle, the balance of interests anong custoners,
13 sharehol ders and the broader public?

14 A Yes.

15 Q Looki ng back at Exhibits 370 and Exhi bit

16 421, your two pieces of testinopny that have been

17 adm tted, can you point ne to any specific reference
18 to this case?

19 A. No, Dr. Selwyn did that for Staff.
20 Q Is there any reference explicitly to the
21 Col strip case?
22 A In Dr. Selwn's testinony?
23 Q In your testinony?
24 A No, not in ny testinony.

Q

25 O the Denpcratic Central Conmittee case?
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A. In Dr. Selwn's testinony?

Q In your testinmony?

A. In ny -- no.

Q In your testinmony, is there any explicit

reference to the second factor | highlighted for you,
t he bal anci ng of ratepayers, sharehol der and the
broader public interests?

A Yes, it's discussed there where you were
just reading in Exhibit 421, starting at page eight,
line 17. That shows how, in fact, the interests of

the stockhol ders are factored in and protected in its

proposal
Q Is there any reference in your Exhibit 3707
A | don't recall
Q Is it your testinony that you understand

the Centralia Coal decision to establish a
presunption that a hundred percent of the gain from
the sale of a utility asset goes to ratepayers?

MS. SM TH.  Your Honor, |'m going to object
to this question. | think it calls for a |lega
concl usi on on the neaning of the Comr ssion order
and we have the Commi ssion order before us.

JUDGE MOSS: Overrul ed.

THE WTNESS: |'msorry, could you repeat

t he question?
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Q Again, is it your testinony that you
understand the Centralia Coal decision to establish a
presunption that a hundred percent of the gain from
the sale of a utility asset goes to ratepayers?

A. No, | don't believe |I've testified to any
presunpti on.

Q Is it your testinony that you understand
the Centralia Coal decision to establish or reflect a
practice that a hundred percent of the gain fromthe
sale of a utility asset goes to ratepayers?

JUDGE MOSS: M. Sherr, I'mgoing to
interject here, because the form of your question is
such that I'mnot sure our record is going to be
entirely clear. Are you asking Dr. Blacknon if he
has testified to that effect in sonething that he has
previously filed in this proceeding that's been
adnmitted into evidence, or are you asking himif that
is, in fact, his view?

MR, SHERR: |'masking if that's his
under st andi ng.

JUDGE MOSS: Okay. Well, then, you
probably better |eave off the part about is that your
testi nony, then, and just ask hi mwhether he believes
that's the standard. Do you understand nmy confusion?

MR, SHERR: | do, and | thought | did.
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JUDGE MOSS: Just shorten the question a
little bit in that fashion and | think it will be
cl earer what we're asking.

Q Is it your understanding that the Centralia
Coal decision establishes a practice or reflects a
practice that a hundred percent of the gain fromthe
sale of utility assets should go to ratepayers?

A No, not as an absolute matter, but | do
think that it establishes in general that, in the
absence of evidence as to why the utility should
receive part of the gain, that in general it will be
allocated in sone fashion or the other to the benefit
of the custoners.

Q " mgoing to ask you some questions about
your understanding on the limtations of Comm ssion
-- this Commi ssion's authority. Wuld you agree with
me that the Conmm ssion does not have unbounded
jurisdiction over all matters of possible interest to
citizens of this state?

A Yes.

Q And would you -- is it your understanding
that the Commission's jurisdictionis limted to
regulating in the public interest the provision of
utility service w thin Washi ngton?

A In general, that sounds |like a pretty fair
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statenent, yeah. | don't know that | woul d adopt it
absol utely as ny statenent of the Conm ssion's
jurisdiction.

Q Is it your understanding that this
Commi ssion is not permtted to enter an order
conpel l'i ng behavior outside of its statutory
jurisdiction?

A I guess |I'mnot sure what you nmean by that.

Q Well, you've testified that there are
l[imts to the Commission's jurisdiction?

A (Noddi ng.)

Q So let's take an exanple. Do you think the
Commi ssion could order me to paint nmy house green
lawful ly?

A No.

Q Do you believe that the Comrission is
pernmitted to enter an order conpelling ne to paint ny
house green?

A. Is that different in sonme way fromthe one
you asked ne before?

Q That's my question

A What's your question?

Q Is it your understanding that the
Conmi ssion can enter an order conpelling ne to paint

nmy house green?
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A. I guess | don't understand that. [If you're
just asking nme the sane question again or is this a
di fferent question?

Q Well, it's a different question

A. It's a different question. | don't think
t hat the Commi ssion could order or enter an order
conpel ling you to paint your house green.

Q Is it your understanding that the
Conmi ssion nmay not enter an order conpelling a
utility in another state to take actions unless those
actions inpact conduct taking place in Washington?

A What do you nean by a utility in another
state? Do you nmean Qwest in Denver?

Q I mean a utility acting in another state.

A. But do you nean Qaest Corporation that does
busi ness both in Washington and in Col orado, or do

you nean Ute El ectric Conpany doing business only in

Col orado? | don't understand the question

Q | nean either.

A I think the answer woul d depend on which of
t hose two.

Q So let's take the Qmest exanple. Do you
believe that this Commi ssion can -- is it your
under standi ng that this Com ssion can enter an order

conpel ling Qumest to take actions in Col orado?
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A Yes, in fact, | think nost of the orders of
this Comm ssion, with respect to Qmest, actually get
done in Col orado.

Q Do you believe that this Conmm ssion can
order Qnest to take certain service-related actions
in Uah?

A In sonme circumstances, yes.

Q Woul d those circunstances include how Qnest
provi des service to its Utah custoners?

A. It could affect how Qwest provides service
in Uah. | would think that if the Conm ssion did
sonething that affected service in Uah and had no
nexus to operations here in Washington, that | don't
know if it would be illegal for themto do that, but
it would be a bad use of its resources to do that.

Q Do you believe that Comr ssion Staff's
recomendati on to the Comm ssion should consist only
of actions that the Commi ssion can |awfully take?

A. Well, in general, yes, | do. And in fact,
one of the reasons why Staff has the prinmary
recommendation that it does is because of questions
about whether the conditions that we've reconmended
woul d actual ly be sustainable on appeal or sonething
like that, and | think that's sonething that the

Commi ssi on ought to consider in terns of evaluating
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those set of recomendati ons.

Q So are you saying that you have concerns
that your alternate recommendati ons may be outside
the scope of this Conmission's authority?

M5. SMTH. | would object to that, Your
Honor .

JUDGE MOSS: On what basis?

M5. SMTH: On the basis that it's asking
this question for a | egal conclusion as to this
Conmmission's ultimate authority. And a | ot of these
guestions have asked this witness for |ega
conclusions, and | didn't object to them because we
have sone | eeway in these proceedi ngs on our
wi t nesses tal king about what this Conm ssion can or
can't do. | think he is asking an ultimate |ega
guestion. This witness is not a | awer, and
obj ect.

JUDGE MOSS: Well, | agree that Dr.

Bl acknon is not a lawer. On the other hand, he is
wel |l -versed in the Conmission's regulatory authority
in his position as a director of the

t el econmuni cations, and so -- and of course, he is
the Staff's chief witness putting on the Staff's
proposal in this case.

So | think to the extent Qwest wants to
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exam ne Dr. Blacknon with respect to Dr. Blacknon's
under st andi ng about the legality or enforceability of
the proposals that Staff has advanced, Dr. Bl acknon
ought to be -- ought to answer that to the best of
his ability to do so, and if it calls for a |evel of
| egal sophistication that is beyond his confort
level, he'll say so. So the objection is overrul ed.
THE W TNESS: What was the question?

Q The question was do you have concerns that
Staff's alternate recomendations in this case may
not be within the scope of the Conmi ssion's authority
to inplenent?

A Yes, | have that concern. | would like to
say that | don't -- by saying that, |'m not saying
that | think that we're proposing that the Conmm ssion
do sonething it doesn't have the authority to do.
believe that if you look at the alternative
recommendati ons, they appear to nme to be things that
the Commi ssion has the authority to do. Even though
they affect Qmest outside of the state of Washi ngton,
because they affect Qmest within the state of
Washi ngton, the Commi ssion has the authority to do
t hat .

I also think that the Conm ssion nay have

sonme | eeway here in that if it can di sapprove the



1404

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sale, that it nay also be able to approve the sale
with conditions, where those conditions m ght be
things that normally the Comr ssion wouldn't consider
doing. But ultimately, after the briefs are filed
and all that, if the Comm ssion decides that, Well
those recomendati ons m ght be good recomendati ons,
but we can't do them if the Conm ssion reaches that
deci sion, then we would not reconmend that they go
forward with those recommendati ons.

Q Did you express any concern about the
| awf ul | ness of your recomendations in your testinony
that's been fil ed?

A No, as | said, | think, you know, on their
face, they appear to be within the Commi ssion's
authority. And the way | have envisioned this coning
up is that if other parties have that concern,
they' Il say so when they file their briefs, and we
will respond to that in reply briefs.

Q Do you think that the Comm ssion needs its
Staff's guidance as to whether it has explored the
legal viability of its recomendation?

M5. SMTH. |'mgoing to object to this
question. Once again, this is pretty nuch beyond the
scope of a witness' understandi ng of the Conmm ssion's

authority and the legality of the actions it takes,
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and also it's encroachi ng upon privileged
conversations that this witness nmay have had with its
attorneys. | object to it.

JUDCGE MOSS: What was the question again
M. Sherr?

MR, SHERR: The question was, excuse ne.
Don't you think the Commi ssion needs its Staff's
gui dance as to whether it has explored the | ega
viability of its reconmendations?

JUDGE MOSS: | think that question's
allowable. We'Il overrule the objection on that one.

CHAl RMOVAN SHOWALTER: M. Sherr, |1'mjust
going to inject a point of personal privilege,
guess. That nmay be a relevant question or an
adm ssi bl e question, but we do allow | eeway to
di scuss orders and statutory issues because the
Wi t ness here and many witnesses are regul atory
experts. But the nore detailed that you get and the
finer you get, you are crossing over into what is
generally reserved for legal briefs afterwards.

And your particul ar question was even a
meta | evel up about whether this witness thinks it's
i nportant to advise us of legal issues. Well, the
entire proceeding we have in front of us wll

ultimately do that with all the parties.
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Ceneral ly speaking, what's in front of us
here is substantive testinony, factual testinony,
expert testinmony, policy testinony, recomendations.
It's your prerogative to ask adni ssible questions,
but if you want to advance the discussion that's in
front of us now, you will focus on the substance of
the recomendations in front of us.

There is a lot of tine to go over the
legalities and the | awers' argunents at another
stage, but these aren't the |awers. These are the
policy and the regulatory witnesses. And if we need
oral argunent by the |awers, we can do that, too.

THE WTNESS: Am | supposed to answer now?

JUDGE MOSS: Yes, go ahead and answer the
guestion, and then let's nove on.

THE W TNESS: Ckay. Yes, the Comm ssion
deserves the benefit of our analysis of those
questions. At the testinony |level, we shouldn't
bring forward things that we think the Comm ssion
couldn't do. It would be a waste of the Comn ssion's
time to consider things that we know not to be within
its authority. But ultimately, the best advice that
the Commi ssion will get fromus on those points wll
be in our brief.

Q I'd like to nove on to the subject of
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bankruptcy. And at the risk of sonething being
throwmn at ne, I'd like to ask you a few questions
about your bankruptcy credentials, but | promise not
to mention M. Mabey, if | can help it.

Do you recall that Qwmest served data
requests on Staff regardi ng your bankruptcy-rel ated
credentials and the bankruptcy research you did prior
to filing your testinony?

A Yes.

Q Can | correctly summari ze those responses
as follows: That you clai myou haven't provided
expert testinmony in this case regardi ng bankruptcy
l aw or procedure? And |I'm | ooking at Exhibit 386 for

your reference.

A | have an Exhi bit 400.
Q Four hundred is a followup to 3867
A I"'msorry, | don't have Exhibit 386. |
apol ogi ze.
MS. SM TH.  Your Honor, | have a copy for

the witness, if | may approach

JUDGE MOSS: Sure. Okay. W're all set.
Do you have a question in mnd, Dr. Blacknon?

THE WTNESS: | think he asked nme if
Exhi bit 386 says that Dr. Bl acknon has not offered

expert opinion testinony regardi ng bankruptcy |aw or
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procedure, and that is what it says.

Q And slipping to Exhibit 400, which was a
foll owup data request, am | correct that there you
state that you have provi ded expert testinony
regardi ng the inpact of the bankruptcy on interested
persons?

A Yes, with the interested persons being sort
of a strange term It was the one used in the
request.

Q Is it your -- strike that.

Do you consider yourself to be qualified to
provi de expert testinmony on bankruptcy |aw or

procedure?

A No.

Q |'"msorry?

A No.

Q Do you believe that a person who's not

qualified to provide expert testinony on bankruptcy
| aw and procedure can neverthel ess provi de expert

testimony on the inpact of bankruptcy on interested

persons?
A Yes.
Q Moving on to a little nore substantive

bankruptcy di scussion, you were here when M. Mabey

testified in the hearing rooml ast week?
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A. I was here generally. | don't know that |
was in the hearing roomthe entire tine.

Q Okay. Did you read his prefiled testinmony?

A Yes.

Q And given that testinony, do you still
believe, as you state in your direct testinony, that
if QCl files bankruptcy, it is neither automatic nor
even likely that QC would al so decl are bankruptcy?

A Yes.

Q Even though, as M. Mabey discussed, QCl
and QSC, if they were both in bankruptcy, m ght w sh
to place QC in bankruptcy in order to consummte the
Dex sal e?

A Yes, because | understood from his
testinony that that was the basis for his opinion,
was that, you know, he was asked why he thought it
was highly likely, and he said that they would do it
in order to consummmate the sale, and | think that's
-- it was -- that was inconsistent with my own
understandi ng of the situation and | think it was
al so inconsistent with the testinony that M. Kennard
offered earlier in the week.

He said that since Qwmest was planning the
sale when it was outside of bankruptcy, that it would

do it within bankruptcy, too. And | think the logic
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of that just is wong. That right now, outside
bankruptcy, Qaest is planning to pay off $20 billion
of debt. |If it goes into bankruptcy, the plan is not
to pay off $20 billion of debt. The plans change
when you go into bankruptcy, and just because Qmest
is planning to sell Dex now, it does not follow at
all that they would do so once they're in bankruptcy.

M. Kennard said that a healthy tel ephone
conmpany woul d not be selling its directory business,
and M. Mabey said that a conpany comes out of
bankruptcy healthy. So |I think, based on that, his
testimony about it being highly likely is just -- |
cannot agree with that.

Q Do you recall M. Mbey testifying that a
conpany goes into bankruptcy healthy financially?

A Oh, no, he certainly didn't say that.

Q So at the point that it files -- a conpany
files bankruptcy, you can presune it's financially
unheal t hy?

A Well, | think you can presune that. He
actually didn't say that, but | think you can.

Q Isn't it true that you stated in your
testinony that QC would likely not file bankruptcy
because QC is financially strong?

A | said that. | said that the creditors,
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specifically the creditors of QCII, would not find it
to be in their interest to bring the operating
conpany in the bankruptcy, and they would be the ones
calling the shots once QCII filed for bankruptcy.

Q Even to maxini ze the value of the sale of
the Dex operation if that's the way the bankruptcy
was goi ng?

A That's right. The way | understood M.
Kennard's testinony is that you get the nost val ue
when you have your utility with -- your tel ephone
utility with a directory operation. So the creditors
woul d | ook at these two pieces that they would see
there. They would see a directory business and they
woul d see a tel ephone business, and they would see
that the sumof the two is greater than the parts.

Q Do you have an opinion about whether this
Commi ssi on woul d have any authority to approve or
condition the possible merger with or purchase of QC
in the event that QCl and QSC file bankruptcy?

A I"'msorry, | didn't get that one.

Q Do you have an opinion about whether this
Commi ssion will have the authority in a bankruptcy to
approve the sale of QC? And this is assum ng you
have a QClI/ QSC bankruptcy.

A My best guess, and | really can't say that
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I know this, but my best guess is that, within a
bankruptcy setting, this Conmm ssion would probably
not have the authority to di sapprove a certain owner
if the bankruptcy court decided that some specific
group of creditors should receive the stock in QC. |
doubt that we would be able to prevent that.

Q Do you believe the Conmission's role in
controlling, approving and conditioning possible
takeovers of a utility like QC is an inportant
regul atory function?

A | think that it is inportant that we can
add value in doing that. | don't think we have a
particul arly good track record of spotting bad
managenent buying a conpany, and so | think there are
ot her things we need to focus on, too.

MR. SHERR:  Your Honor, can | have one
nmonent ?

JUDGE MOSS: Sure.

MR. SHERR:  Your Honor, | have no further
guestions at this tine.

JUDGE MOSS: Thank you, M. Sherr. M.
Harl ow, do you have questions for this w tness?

MR. HARLOW Yes, Your Honor.

CROSS-EXAMI NATI ON
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1 BY MR. HARLOW

2 Q Good norning, Dr. Blacknon.
3 A That's not funny.
4 Q If you would please turn to Exhibit 417.

5 Do you recogni ze that docunent, once you get there?

6 A. Yes, | recognize this. It's a continuing

7 | egal education sem nar that you invited ne to.

8 Q And you prepared it or downl oaded it from
9 the Internet, | take it?

10 A. Yes, | got it fromthe Yahoo.com Wb site.
11 Q And | take it this docunent represents sone

12 cross-section of the segnent or perhaps the entire
13 North American tel econmuni cations industry?

14 A. Yes, it includes not just

15 tel ecommuni cations carriers |ike Qwest, but also

16 equi pnent manufacturers, wreless conpani es, things

17 like that. |It's rather ironically called the XTC
18 I ndex.
19 Q Kind of like the sane effects of Ecstasy,

20 take it?

21 A Yes.

22 Q Woul d you agree that an entire industry,

23 the telecomindustry, invested hugely in facilities
24 that are now not generating revenues sufficient to

25 cover debt in many cases?
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1 A. That's not true of every conpany, but the
2 i ndustry taken as a whol e has invested far nore than
3 in retrospect, was necessary to neet demand.

4 Q So certainly Qaest is not alone in

5 experiencing financial difficulties that m ght not
6 have been expected in 1999 or 19987

7 A No, in fact, one of our points has been

8 that the conparable conpanies, if you were to | ook
9 say, in 1999, you would see a company like G oba

10 Crossing or Worl dCom as conparable to Qwest, and

11 they're in bankruptcy and Qaest is not.

12 Q And | take it we don't have any rea

13 foresight as to what this conparable curve is going
14 to look like five or six years fromnow, is that

15 correct?

16 A If I did, I would not be here.

17 Q Okay. So the same investnent that | ooks
18 very bad today could | ook good again in 2006, or

19 maybe 2008; isn't that possible?

20 A I'"msorry, say that again.

21 Q So the sane investnent that naybe | ooks
22 very bad today in hindsight, if we | ooked back in
23 2006 or 2008, it could potentially |look Iike a good
24 i nvestment again; isn't that possible?

25 A | think that an investnent that | ooks bad
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today could turn out to be a good deal later. |
think that's the -- there's a whole school of

i nvestment, the Contrarian Theory, that tries to work
of f that principle.

Q Wul d you please turn to Exhibit 412, Dr.
Bl acknon?

A | have that.

Q And this docunent is a copy of a data
request that Staff provided to Dex Hol dings; is that
correct?

A Yes.

Q And | take it fromthe response that it
reflects that Staff doesn't have any particul ar
public interest concern in the approval or
di sapproval of the sale relating to the identity of
the buyer in this transaction; is that correct?

A No, we don't have any particul ar concern.
The buyer is a sort of a transfer entity, and so
there's not nmuch there to | ook at, in our opinion

Q There's no reason to believe that Dex
Hol di ngs, as the owner of the Dex operation, can't do
at |l east as good a job as Qmest Corporation
International, is there?

A | didn't say that, no. | nean, they may

not be as good an operator of the directory business
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1 as Qwest.

2 Q Well, that wasn't my question, Dr.

3 Bl ackmon. My question was do you have any reason at
4 this time to believe that they won't be as good an

5 operator as Qwmest Corporation International?

6 A. No, | don't have any opinion on that one

7 way or the other.

8 Q Dr. Bl acknon, are you aware of any other

9 Washi ngton Utilities and Transportati on Conmi ssion
10 case that has dealt with the disposition of a gain on
11 the sale of a Yellow Pages publisher? 1n other

12 wor ds, disposition between the owners and the

13 rat epayers?

14 A. I think it has come up over tine. | know
15 there's been a | ot of documents going back and forth
16 about Continental Tel ephone and General Tel ephone.
17 Q May | refer to Continental Tel ephone as

18 ConTel for short?

19 A. Sounds good to ne.
20 Q Okay. Indeed there is a Conm ssion order
21 in the public records dealing with the issue of

22 di sposition of gain on ConTel's sale of the Yell ow
23 Pages publisher known as Leland Mast. Are you aware
24 of that?

25 A Am | aware that there's a Conm ssion order
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in the public donain?

Q No, a Commi ssion order dealing with
ConTel's sale of the Leland Mast Yel |l ow Pages
Publ i shers?

A. I remenber that you supplied me with an
order. | haven't checked to see whether it deals
with the Leland Mast publisher or not.

Q If you need to refer to related exhibits,

we' re | ooking at Exhibit 409.

A | think -- did 1l leave it over there? It's
very thick. [It's got a binder clip on it.
MS. SMTH: | have it here, Your Honor

May | approach?
JUDGE MOSS: Sure. And just perhaps to

save a monment, the witness is being furnished with a
copy of what's previously been identified as Exhibit
409, the Fourth Supplenmental Order in Commi ssion
Cause Number U-87-640-T. |It's dated October 26th,
1987.

Q Do you have Exhibit 409 in front of you
now, Dr. Bl acknmon?

A Yes, | do. |Is it nore than just an order

Q It is, and I'll refer you to page nunbers

as necessary and related to ny questions.
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A. Ckay, thank you.

Q You're wel cone. Dr. Blacknon, Dex Hol di ngs
served a nunber of data requests on Staff regarding
this docket; isn't that correct?

A Yes.

Q And Staff responded to those, and | believe
on each of those you were listed as the w tness
associated with the responses; is that correct?

A That's correct.

Q And M. Lott, another Staff nenber, is
listed as the responder; is that correct?

A | haven't checked to nmake sure that's true

on all of them

Q It's not necessary that it be true for all
of them

A Okay. | know he did respond to sonme of
them at least. | see four-fourteen.

Q And the reason is the foll owup question is
| just want to know, did you have discussions with
M. Lott regarding these data request responses
before they were served on Dex Hol di ngs?

A In sonme instances, | discussed themwth
him In other instances, | reviewed them before they
were subm tted, but we didn't discuss them

Q Have you had general discussions with M.
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1 Lott regarding the ConTel case as relates to the

2 di sposition of the gain on the sale of Leland Mast?

3 MS. SMTH.  Your Honor, I'mgoing to

4 i nterpose an objection in anticipation of a |ine of

5 questioning that | believe is both delving into

6 privileged matters with respect to a settlenent that

7 are not adni ssi ble under Evidence Rule 408, and that

8 aren't relevant in this proceeding.

9 And the Exhibit 409 is a Conmi ssion order
10 approving a settlenent. And Staff doesn't object to
11 this order in and of itself coming into the record,
12 because it's a Conmi ssion order and it says what it
13 says. But to the extent this line of questioning is
14 going to delve into the reasons why Staff agreed to a
15 particular treatnent of gain on sale in the context
16 of a rate case settlenment is inappropriate. It goes
17 into settlenent discussions, there's a lot of quid
18 pro quo that goes into a settlement that's not
19 reflected in the settlenent, and that's just the way
20 settlenents are. And it's inappropriate to delve
21 into a line of questioning about gain on sale that's
22 reflected in a settlenment in a rate case
23 JUDGE MOSS: | assume, and | nmay be wrong,
24 but | assunme that you have probably not had a

25 conversation with M. Harl ow about his |ine of
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questioning, so I'll put the question to him whether
that is indeed what he intends to delve into, because
your objection at this juncture is just anticipating

that line of cross.

MR, HARLOW  Yes.

M5. SMTH: It is, Your Honor

MR. HARLOW We've had several discussions
over the course of the last two weeks, and | believe
the objection's premature. Anticipating Staff's
objection, I'mtrying to lay a foundation that wll
enabl e the Commi ssion to nake a reasoned and
fully-informed ruling on the Staff's objection.

JUDGE MOSS: I'Il just informyou at this
juncture that, in the Bench's view, we would be -- we
woul d have to be very careful not to be delving into
privileged settlenent discussions, the basis for
Staff's agreenment to a settlenment in the case or what
have you. The order captures the ultimate
di sposition of the matter, and that, of course, is a
proper matter for inquiry, a proper subject for
i nquiry, but the underlying bases for a settl enent
woul d not be. So if you' re going there, we can
antici pate what our rulings will be.

MR, HARLOWN Well, | totally agree, Your

Honor. The problemis that this order is extrenely



1421

1 cryptic on the Yell ow Pages issue, and there are --
2 with the proper foundation, | think we can

3 denmonstrate what, in fact, the Commi ssion approved.
4 But if you sinply read the order, it would be very

5 difficult for the Comm ssion to determni ne exactly

6 what that Conm ssion approved.

7 JUDGE MOSS: Well, | don't know that Dr.

8 Bl acknon's testinony as to how he interprets the

9 order will be particularly illum nating. The order
10 says what it says, and to the extent it's going to be
11 relied on as authority in the briefs, that is what
12 the Comrission will rely on. And the counsel, the
13 attorneys, can argue, within the limts of the page
14 limtation, all they want to about what it says or
15 doesn't say or where it is or is not clear, but |

16 don't think you can expect to be allowed to exam ne
17 this witness in order to illum nate the nmeani ng of
18 the order. That would not be an appropriate |ine.
19 MR. HARLOW  Your Honor, there are sone

20 standard ki nd of ratenaking adjustments that are

21 attached to the order and incorporated through the
22 order and the settlenent agreenent, and | think based
23 on Dr. Blacknmon's general experience with those kind
24 of ratenmking adjustnents, that it will make it

25 easier for the Bench to understand what exactly
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happened in this decision.

MS. SMTH.  Your Honor, if | may neke
anot her point, that's precisely where Staff has a | ot
of the concern, because the order says what it says,
and there is a brief accounting |list, or whatever you
m ght call it, that went along with this settlenent,
but it was a settlenment.

And we are concerned that what the
Conmi ssion Staff agreed to do with respect to
treatment of a gain on sale to settle a rate case 16
years ago is not a proper line of inquiry in this
case, in 2002, with respect to an entirely different
conmpany. And we're concerned about going too deep
into sonething where there was a | ot of quid pro quo,
and if Staff were to take a litigation position, then
or now, it may be very different.

MR. HARLOW | guess at this point, Your
Honor, I'd like to finish [aying ny foundation,
because we're kind of getting into the objection that
| think's premature.

JUDGE MOSS: Well, we don't really have the
guestions yet, so it is really, | think, inpossible
torule in the abstract. | think |I have nmade sone
cautionary statenents to M. Harlow, and we may end

up spending a great deal of tine going through this
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agoni zi ng questi on-by-questi on and objection, but I
don't know any other way to do it than to hear the
guestion and then see if it is in itself
obj ecti onabl e.

But | -- as far as your |ast statenent, M.
Smith, | think, again, that's the sort of thing that
can be argued, whether the decision has any rel evance
to our current problenms and decisions -- issues, |
shoul d say, not problens, but issues that have to be
resolved in this case, is sonething that counsel will
argue on brief.

MS. SM TH. Thank you, Your Honor

JUDGE MOSS: So M. Harlow, |'ve lost the
questi on.

Q Yes, I'Il try to recapture it. | think the
qguestion was did you have other discussions with M.
Lott outside the context of responding to data
requests about the ConTel case?

A No.

Q You understand, do you, that as your
counsel has just represented, that the conpany,
ConTel in that case, and Staff did propose a
settl enent to the Comm ssion?

A Yes, | do.

Q And do you understand or would you accept,
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1 subj ect to check, that the Yell ow Pages i ssue was

2 resolved by a revenue credit?

3 A No, that's not ny understanding. [|'m not

4 saying it's not, | just don't really understand one
5 way or the other.

6 Q Al right. Do you have an understandi ng

7 that the effect of the Yell ow Pages disposition was
8 to reduce ConTel's rates from what they otherw se

9 would have been?

10 A. No. M understanding is that the Staff and
11 the conpany agreed to a resolution of the case, and
12 that one sinply can't point to individual itens and
13 say, Well, it was because of this or because of that.
14 Q Do you have an understandi ng that the

15 settl enent and the order approving the settlement did
16 finally resolve the issue of disposition of gain on
17 the sale of Leland Mast Directory Publishers with

18 regard to ConTel ?

19 A. Is there anything specific you could point
20 me to in the order of the settlenent, because |'m not
21 aware of anything like that, but --

22 Q If you wish to turn to page -- in Exhibit
23 409 -- ConTel - 0033?

24 A I'"'msorry, where is --

25 Q Page nunbers are at the bottomright hand
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of each page.
A Ri ght where | put the binder clip
Q Yeah.
A Okay, sorry. ConTel --
Q 0033.
JUDGE MOSS: Was it 0003 or 0033?
MR. HARLOW Two zeroes, two threes, Your
Honor .
JUDGE MOSS: Okay.
Q For simplicity, | can probably sinply refer
to the last two or three digits.
A | believe that's M. Lott's testinony.
I[t's not the settlenment or the order
Q But M. Lott is, on lines 10 through 12,
referring to Adjustnent RA-4. Do you see that?
A Yes, | do.

Q And if you will turn to page 18 in Exhibit

409.
A I's this the 0018 nunber, |ike that?
Q Yes.
A Okay.
Q Bottom ri ght-hand corner still. You see a

spreadsheet, do you not?
A Yes, | believe that's the spreadsheet that

is referred to as the Exhibit A to the settlenent,
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which is supplied for illustrative purposes and -- or
for informational purposes.

Q Yes, and the settlenent agreenment, in turn,
was attached to the Commission's order; is that
correct?

A. Ri ght .

Q And if you | ook at page 18, you'll see
there's a columm headed RA-4, sale of directory
conmpany. That's colum E.

A. | see that, yes.

Q Okay. So do you understand, then -- ||
repeat the question with that background -- that
ultimately the Commi ssion's order in the ConTel case,
Exhi bit 409, dealt with, once and for all, the
di sposition of the gain on ConTel's affiliate sale of
the Lel and Mast directory?

A No, | don't agree with that. | nean, |
woul d agree that, at |east to the best of ny
know edge, that issue has never cone up in any other
case since then, and | would agree that it was raised
by the Staff in its testinony.

Q Do you not agree with that because you
don't know or do you not agree with that because you
actual ly have sone fact upon which to di sagree?

MS. SMTH.  Your Honor, |I'mgoing to
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1 object. | believe the witness was still answering

2 the question and the question interposing was a bit

3 argunentative, so | object on two grounds.

4 MR. HARLOW If the witness isn't conplete,
5 I"'msorry. | wish the witness to conplete his

6 answer .

7 JUDGE MOSS: And | wish the counsel to be
8 cautious that one person speak at a tine, so our

9 court reporter's job is manageable. So let's be

10 cautious about that, please. And Dr. Blacknon, if

11 you weren't finished with your answer, please do

12 finish.

13 THE WTNESS: If | wasn't finished, | don't
14 remenber what else | was going to say, so --

15 MR, HARLOW Can the court reporter read
16 back the question, please?

17 (Record read back.)

18 THE WTNESS: M opinion is based on ny

19 under standi ng of the order and the way a settl enent
20 wor ks and so even though | know that the sale of the
21 directory was an issue that was raised by Staff in
22 that case, the way | understand settlements to work
23 is that the parties agreed not to seek a bl ow by-bl ow
24 resolution of all the issues, so therefore | don't

25 believe that this order resolved that issue one way
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or the other.

Q W Il you accept, subject to check, that
there's no other order of this Comnmi ssion dealing
with the disposition of gain on the sale of the
Lel and Mast directory publishing business by an
affiliate of ConTel ?

A No, I will not. | testified a minute ago
that 1'm not aware of any order where it's come up
since then, but I"mnot going to accept a subject to
check about every order issued since 1987.

Q Do you -- have you revi ewed docunents or
woul d you accept, subject to check, to reflect that
Staff menmber Merton Lott was cross-exam ned by the
Commi ssion in the docket reflected in Exhibit 409
specifically on the issues relating to the sale of
Lel and Mast?

M5. SM TH:  Your Honor, at this point | am
going to object to the relevancy of this. This was a
settl enent al nost 16 years ago, if | can do the math
correctly, and Staff's position in supporting this
settlenent all those years ago really isn't rel evant
to this case

JUDGE MOSS: |1'mgoing to sustain the
obj ection on the grounds of relevance, and I, in

fact, was on the verge of raising that objection from



1429

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Bench. To the extent counsel w shes to argue the
rel evance and significance of a prior Conm ssion
order, counsel may do so on brief. And | don't see
any point pursuing further with Dr. Bl acknon trying
to prove up up the strength, validity or weight this
order m ght be given.

MR, HARLOW  Your Honor, given that you're
cutting off my line of questioning, apparently, on
foundation, at this tine, | offer Exhibit 409 based
on the foundation that's been | aid.

JUDGE MOSS: | think, for convenience,
unl ess there's an objection, we can probably have
that as part of the record because it can be referred
to anyway.

MS. SM TH.  Your Honor, there are parts to
Exhi bit 409 that the Conm ssion Staff does not object
to. We don't object to the Conmmi ssion order itself.
We believe the fact that this is a settlenent goes to
its weight and not to its admi ssibility. W don't
object to the settlenent agreenent for Comn ssion
decision or, going with it, the Exhibit A that was
attached to that for informational purposes. And for
that matter, | suppose we woul dn't object to Exhibit
B that's attached to that, as well, which is

Continental Tel ephone Conpany of the Pacific
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Northwest's tariffs.

We do, however, object to the adm ssion of
the transcript of settlenment testinony in that case
because it's not relevant. The settlenment speaks for
itself, it stands on its own, and this Conm ssion
doesn't need to go back to the extrinsic evidence,
even though it exists, to understand what it was
approving in that settlenent. [It's just not
rel evant.

MR, HARLOW  Your Honor, nmay | respond
bef ore the Bench confers?

JUDGE MOSS: CGo ahead.

MR. HARLOW There's an inportant fact that
I think needs to be brought to the Commi ssion's
attention, which is that in Docket UT-980948, which
we've referred to many tines in this docket as the
accounting order dealing with US West's inputation
effort, Staff argued, at page 58 of their reply
menor andum i n support of notion for partial sunmary
judgment, that US West's characterization of
i mputation as conpensation for the fair market val ue
of assets transferred is inconsistent with the
cal cul ation on sale of the Mast Publishing that was
i mputed to ratepayers, and then there's -- that's the

headi ng, and then there's substantial discussion of
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this case. So the Staff itself has given this case
precedenti al val ue.

The Conmi ssion found, in the Leland Mast
order, that the resolution of the issues, which
i nclude the resolution, I think, in spite of the
wi tness' lack of know edge, | think we can argue very
effectively on brief that it's clear that the
Conmi ssion did a final resolution of the
ConTel / Lel and Mast Yel |l ow Pages gain sharing in that
docket, and it's critically inmportant that the
Conmi ssion have that -- all of that record in front
of it. As far as we know, that is the only case that
we have been able to | ocate where the Conmi ssion has
deci ded an issue that is extrenely close. It's the
cl osest case on point to the case we're dealing with
here today.

And it has precedential value, it was
i ncorporated into a Conm ssion order that found the
resulting rates, including the pass-through of the
gain, to be fair, just, reasonable and sufficient.
So for the Commission, first of all, for the Staff to
take the position that a settlenment that's accepted
has no precedential value, we think is a very
dangerous precedent to establish.

Commi ssion, in the settlenent rule,
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1 encourages settlenents, and so if you have a

2 situation where you can enter into settlenents, but

3 then the Conmi ssion, in taking testinony and hearing
4 briefing and argunents, takes away the precedentia

5 val ue, then you have either one of two probl ens:

6 either you chill settlenents because you don't want

7 to create a situation where you don't devel op

8 precedent over the years as you settle cases, or

9 alternatively, you have a situation where the

10 Conmi ssion takes a settlenent and evaluates it |ike
11 the Commission is very closely and careful ly

12 eval uati ng and wei ghing the proposed settlenent in
13 this case and you don't devel op any precedent, so

14 there's no guidance for future parties and future

15 conmi ssi ons.

16 So the particular Staff work papers, what
17 we need to do in order to nmeke the argunent and to
18 show what, in fact, the Comm ssion's disposition was,
19 because the order's very perfunctory, is we need to
20 tie the mathematical cal culations and the work
21 papers. They're very straightforward, you can do the
22 mat h, and the nunbers match up to the dollar. If we
23 | ose the work papers, this Comrission will be totally
24 in the dark as to what the 1987 Conmission did with

25 the disposition of the gain in the Lel and Mast case.
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So we're not delving into the negotiations; we're
sinmply showi ng the math that was behind the
Conmmi ssion's order approving that disposition.

COW SSI ONER HEMSTAD: M. Harlow, if I can
-- in the proposed -- in the partial settlenment
agreenent that we have in front of us, in this
proceedi ng today, at page ei ght, paragraph three, the
caption is, No precedent, which seens to describe the
fact that no party can cite it.

MR, HARLOW That's a very good point, Your
Honor. And the sane | anguage appears in the Lel and
Mast settlement, as well as in the order itself. But
the way | think you have to interpret that is that
it's not precedent as between the parties thenselves.
In other words, the parties thenselves can't go back
in a future rate case, if you look at the ConTe
stipulation, the ConTel order, it says in a future
rate case; not a future Yell ow Pages, you know,
petition case like we're faced here. And so what
it's doing is it's tying the parties' hands and the
ability to undo their own settlenent.

COW SSI ONER HEMSTAD: Are you suggesting
it should be read that way, but then can be cited for
the nerits of the decision itself --

MR, HARLOW  Yes.
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COW SSI ONER HEMSTAD: -- that's
i ncorporated into the settlenment?

MR. HARLOW Yes, | nean, it has res
judicata effect as anong the parties. | think that's
really the intent there. But in issuing an order
because you nust find in every case, even if we have
all parties agreeing to settlenent, you nust find
that it neets the statutory requirenents of fair,
just, reasonable, sufficient and in the public
interest. |It's inherent that such an order has
precedential value to the extent that it relates to
t he subsequent case.

And t he objection here may well go to the
wei ght, and Staff will have their arguments, |I'm
sure, about why ConTel is different than this case.
And we'd agree, in sone ways it is different, but it
has very significant precedential value for this
Commi ssion. And to be excluded sinply because it was
based on a settlenent, | think would create sone very
danger ous probl ens going forward for public policy
and settling cases and the Conmmi ssion accepting
settlenents.

CHAIl RWOMAN SHOWALTER: So are you sayi ng
that if the Conmi ssion accepts the settlenent in this

case, that the -- every elenent of it then is our own
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precedent that can be cited to us |later, even though
it is obviously a conprom se of litigated positions?

MR. HARLOW Wl --

CHAl R\NOVAN SHOWALTER:  And what woul d t hat
tie us to?

MR. HARLOW No, | wouldn't take that.
think that would be --

CHAl RAOMAN SHOWALTER:  Well, then, isn't
that the same thing? You want us -- if we were going
to take that settlenent as precedent, and not just
the | anguage of the Conmmi ssion itself, but testinony
prior to the Conmission's order on it, doesn't it
foll ow that we are now, should we approve your
settlenent, going to tie ourselves to all of the
testinony that has gone on in support of the
settl enent?

MR, HARLOW | think the distinction
woul d make would be if we were to try to argue for a
speci fic exact mathematically identical result, that
that would be inappropriate. We would |ike to get
the ConTel case in for the broader principles and the
br oader issues, and | think the sane thing would
apply if you accept the settlenent in this case, that
you woul dn't necessarily achieve the sane percentages

as M. Brosch has set forth in his analysis of the
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1 settlenent, that you wouldn't be tied to that

2 speci fic percentage, but in terns of genera

3 principles, it would be nore like the Centralia case.
4 For exanple, you know, you're not going to

5 necessarily follow Centrali a.

6 CHAl RWNOVAN SHOWALTER:  That was not a

7 settl enent.

8 MR. HARLOW | know it wasn't a settlenent,
9 but it's the sane principle. Stare decisis is

10 different than res judicata.

11 COW SSI ONER HEMSTAD: Isn't the point of a
12 settlenent that the parties nmake tradeoffs, which

13 they wouldn't ultinmately, as in this proceedi ng here,
14 be advocating if they were asking us to adjudicate
15 the issue?

16 MR, HARLOW That's the point of the

17 settl enment, but when the Comnr ssion accepts a

18 settlenment, it's saying, Well, those tradeoffs are
19 within a range of what's reasonabl e.
20 COW SSI ONER HEMSTAD:  Taken as a whol e,

21 collectively translates into a result that is fair

22  just, reasonable or in the public interest.
23 MR. HARLOW Yes.
24 COW SSI ONER HEMSTAD: But not necessarily

25 any individual elenent of that settlenent.
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CHAl RWOMVAN SHOWALTER: It seens to ne --

MR. HARLOW That's correct.

CHAI RWOVAN SHOWALTER: -- your position
absol utely discourages settlenent. It discourages
the parties fromsettling because they're bound by
the specific terns, it discourages the Conm ssion
fromaccepting the settl enent because they woul d be,
too, as distinct fromfully litigating the issues and
getting a clear resolution on each and every issue
where the Conm ssioners neke the policy, as opposed
to accepting a conprom sed proposal

MR. HARLOW Well, and | think that the
parties will argue, assum ng we consider ConTel
parties will argue differently as to what inport that
shoul d be given, but what we have here available to
us is a decision that provides sone gui dance to this
Conmmi ssion as to what in the past has been found to
be reasonabl e.

And again, we're not arguing for a specific
mat hematically identical result. W're arguing for
broad policies. Just for example, in the Lel and Mast
situation, the exhibit shows that there was no
adj ustnment to rate base. You can see that on the --
on page two, because there's a zero in the rate base

r Ow. It shows that there was an anprtization over a
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period of tine.

JUDGE MOSS: M. Harlow, you don't need to
go into the details of what it shows.

MR. HARLOW | understand.

MS. SM TH.  Your Honor, assum ng that M.
Harl ow is done with his conments, | have a comment to
make that was pronpted to make by his citation of the
Commi ssion Staff brief in the accounting order
docket. And in that case, in the brief, the
Conmi ssion Staff did not raise the Lel and Mast case
as precedent. The Conmmission Staff, in its brief,
responded to an argunment that US West nade in its
brief with respect to the Lel and Mast case.

And when you | ook back to the transcript of
that case to the affidavit of Staff w tness Paul a
Strain and to any of her testinony, it all relates
back to it being a settlenment. | nean, Ms. Strain
was very careful on the stand to say yes, this is
what happened in this case, but it was a settlenent.
Qnest then gave its interpretation of what that case
was about and how the gain was distributed to
rat epayers, and Commi ssion Staff referenced that only
in response to the argunments made by US West.

So Conmission Staff is not trying to play

both sides of the card here. W didn't raise that as
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precedent. W responded to an argunment made by US
West .

JUDGE MOSS: All right. And as stinulating
as this conversation is, | think the Bench is
prepared to confer and rmake a deci si on.

Okay. Qur ruling is that, in light of
Staff not objecting to the order itself and its
attachnments being made part of the record for
conveni ence, we will allow that nmuch of Exhibit --
|'ve lost the nunber. |Is it 4097

MR. HARLOW Yes, Your Honor.

JUDGE MOSS: 409. But the bal ance of that
exhibit, and | believe --

M5. SMTH. It would start at page 0028.

JUDGE MOSS: Yeah, from 0028 on is not part
of the exhibit.

Q M. Bl acknon, woul d you pl ease, before you
turn to that, you're famliar with the rating firm
St andard and Poor's?

A Yes.

Q And you' ve indicated in sonme of your data
responses, for exanple, Exhibits 391 and 400, that
you regularly review publicly available information
about the financial condition of conpanies such as

Qwest Corporation?
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1 A Yes, | do.

2 Q And is Standard and Poor's reports,

3 anal yses and statenents part of what you review?

4 A | al nost always read those. | get them

5 fromthe library.

6 Q And woul d you briefly describe what it is
7 St andard and Poor's does?

8 A They rate the credit worthiness of

9 publicly-traded or generally offered securities.

10 Q And so a big part of what Standard and

11 Poor's does is evaluate the financial condition of
12 conpani es such as Qmest Corporation and Quest

13 I nternational ?

14 A. Well, I think nore specifically they would
15 eval uate the ability of the borrower to repay the

16 noney.

17 Q And are they considered generally reliable
18 and one of the best avail able sources for that

19 i nformation?
20 A I think they are one of the best avail able
21 sour ces.
22 Q If you woul d please turn to Exhibit 320
23 excuse me, 4207
24 A | have that.

25 Q And if you'll turn to page three of Exhibit
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1 420, three of five, you'll see a listing at the top
2 of certain Qvwest maturities, i.e., debts of -- that
3 are com ng due for Qwest?

4 A Are you referring to the first two |ines?
5 Q Actually, it's, yeah, the first two |ines.
6 Let me just read it into the record. Qnest

7 Communi cations has nore than $6 billion of debt

8 com ng due through 2005. Do you see that?

9 A Yes.

10 Q And then, just below those bullets, do you
11 see the sentence that says, To neet these maturities,
12 Qnest nust conplete the sale of its directories

13 busi ness in 2003?

14 A Yes, | see that.

15 MR, HARLOW Thank you. Your Honor, we

16 of fer Exhibit 420.

17 JUDGE MOSS: Hearing no objection, it wll
18 be adnmtted as narked.

19 Q If you would turn to Exhibit 370, your
20 prefiled testinony, in particular pages 29 to 30.
21 A Did you say page 29?
22 Q Pages 29 to 30. At the bottom of page 29
23 you refer to the new owner's status as an affiliated
24 interest. Do you see that testinony?

25 A Yes, | do.
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1 Q Ckay. And is that based on the provisions
2 of RCW 80.16.010? And if you need ne to, | can

3 provi de you with a copy to refer to.

4 A | would appreciate that. Thank you.

5 MR. HARLOW May | approach, Your Honor?
6 JUDGE MOSS:  Yes.

7 MS. SMTH.  Your Honor, may | have the

8 statutory reference again?

9 MR. HARLOW RCW 80. 16. 010.
10 MS. SM TH. Thank you.
11 Q And if you'll | ook at the sixth paragraph

12 down, which is the second one fromthe bottom of that
13 section, where it states, every corporation or person
14 with which the public service conpany has a

15 managenment or service contract. Do you see that

16 phrase?

17 A Yes, | do.

18 Q Is that the basis on which you assune the
19 that the new owner would be an affiliated interest?
20 A I wouldn't use the term assune, but yes,

21 that's the basis.

22 Q And in this instance, the public service
23 conpany woul d be Qmest; is that correct?

24 A It would be Qunest Corporation

25 Q And the -- thank you for that
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clarification. And the affiliate, in your belief,
woul d be Dex Hol di ngs or perhaps one of its
subsi di ari es?

A Exactly, and | don't really know which
corporate entity that is, but it's one of the Dex
medi a conpani es.

Q And it would be correct, would it not, that
Dex medi a conpani es or Dex Hol di ngs woul d not be a
public service conpany?

A. As far as | know, they would not be. |
can't say that | really know everything that they do.
Q Okay. At the top of page 30, in line

three, you contend that since the buyer would be an
affiliate, the Conm ssion could exam ne its books and
records. Do you see that testinony?

A Yes.

Q And do you have in mnd a statutory basis
for that assertion?

A | think that | had in mnd 80.16.020.

Q Any particul ar provision of 0207

A Vell, | think the -- it would be the
section read in its entirety, but the particul ar
sentence that | would think is nost on point is the
second to the |ast sentence that says, Any tine after

recei pt of the contract or arrangenent, the
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Commi ssion may institute an investigation and
di sapprove the contract arrangenent, et cetera.

Q Is there any provision in there that -- in
particul ar that grants the Comm ssion direct
jurisdiction over affiliates of public service
conpani es?

A I'"'m not sure one way or the other.

Q Woul d you please turn to the excerpt |'ve
provi ded you for RCW 80.04.0707

A | see that.

Q And you see that it gives the Comn ssion
the power to inspect the books and papers and so
forth of public service conpanies?

A Yes, it does.

Q There's no nention of affiliates in that
section, is there, Dr. Blacknmon?

A No, there's not, either way.

Q Woul d you turn to RCW 80. 04. 1007

A. |'ve got that.

Q And this section generally permts the
Conmmi ssion to require production of out of state
books and records. Do you see that that also refers
to public service conpanies?

A Yes, | do.

Q And once again, there's no nention of



1445

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

producti on of out of state books and records by
affiliates; is that correct?
A That's right, no nmention either way.

MR. HARLOW  Your Honor, we offer Exhibits
410 t hrough 413, and 417.

JUDGE MOSS: Any objection to any of those?

M5. SMTH: Yes, Your Honor. | don't
believe we object to 417.

JUDGE MOSS: Well, | need to know one way
or the other.

MS. SMTH. Yes, I'mtrying to find them
as well, in my book so | can articulate my objection.
| have no objection to 417. | believe | heard M.
Harl ow of fer Exhibit 410. That relates to the ConTe
Lel and Mast sale. W object to 410 on grounds of
rel evancy, on grounds of settlement privilege. W
object to 411 on the same grounds. W do not object
to 412. We object to 413 on the basis that it calls
for a |l egal conclusion.

MR, HARLOW \When you're ready, Your Honor

JUDGE MOSS: Okay. W have objections to
-- | guess we can probably take 410 and 411 toget her
since the objection in both instances is that the
Staff responses to data requests in these instances

relate to settlenent privilege and -- was rel evance
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the ot her part of your objection?

M5. SMTH. That's correct, Your Honor, and
| believe the Conmi ssion Staff had made a bl anket
obj ection on the grounds of both not calculated to
lead to the production of or the discovery of
adm ssi bl e evidence and the settlenent privilege.
believe we had a bl anket objection to that when we
responded to the data requests.

JUDGE MOSS: Okay. M. Harlow, did you
have sone argunent to make with respect to the
obj ections that are rel evance and viol ati on of
settl enent privilege?

MR. HARLOWN Before | do, Your Honor,
didn't catch for sure whether there's an objection to
412.

JUDGE MOSS: No, no objection to 412.

MR. HARLOW Yes, Your Honor, as to the --
["1l just lunp the ConTel objections together. 410,
the response provides, in part, In response to the
second sentence, no up-front cash was provided to
ratepayers in the settlenment agreenent approved by
the Commi ssion. Cash was returned to the ratepayers
through a reduction in rates relative to what
ot herwi se woul d have been justified. So the response

specifically incorporates the provisions of the
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Commi ssion's order and hel ps shed sonme |light on that.
That's al ready been adnitted.

As to 411, again, the response starts out,
Staff believes that the Conm ssion order approved a
five-year anortization period. So again, this
specifically reflects the Conm ssion's order for
what ever guidance it mght provide this Comrission in
this case.

As to 413, that calls for a |lega
conclusion. This was sinply, if you will, a
contention interrogatory, and we were attenpting to
deternine what Staff's contention was with regard to
the Comrission's ability to i npose regul atory
requi renents relating to directories in the future.
So we think it's an appropriate exhibit. Have |
covered all the objections that were raised? | think
so.

M5. SM TH:  Your Honor, | have nore
argunent with respect to the ConTel exhibits, if the
Bench would like to hear it.

JUDGE MOSS: Okay. Wth respect to 410 and
411, to the extent these relate to and purport to
illum nate potentially our understandi ng of the order
in the ConTel proceeding, the Bench finds the order

will speak for itself and the objection therefore is
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sustained with respect to 410 and 411. 412 will be
adm tted as marked, there being no objection. 417
will be adnmitted as marked, as will 420. Again,
there being no objection to either of those.

That | eaves us with 413, where the
objection is that the question calls for a | ega
conclusion, and | haven't even had an opportunity to
read it yet, so I'd like to have that opportunity.

413, the objection is sustained. And
take it, you having noved your exhibits, that that
conpl et es your cross?

MR. HARLOW Yes, Your Honor.

JUDGE MOSS: (Okay, thank you. That brings
us to questions fromthe Bench, and so | need to
pause, and we'll go off the record nonentarily.

(Di scussion off the record.)

JUDGE MOSS: We're thinking we'll take a
15-m nute break and push on. Let's see where we are
at this juncture. We'Ill have questions fromthe
Bench, | don't know how extensive that m ght be, then
we have an opportunity for followup, then we'd have
an opportunity for redirect.

M5. SMTH. At this point, | have very
m ni mal redirect.

JUDGE MOSS: Okay, so that's --
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M5. SMTH: So far.
JUDGE MOSS: -- that's encouraging,
consi dering the hour of the day.
COW SSI ONER HEMSTAD: Do any other parties

have cross?

MR. CROWELL: | do not, Your Honor. |
would like -- if we could get a rough tine estinmate
in toto?

JUDGE MOSS: Fromthe Bench? | never ask,
M. Cromnel .

MR, CROWELL: I'Ill be inpertinent enough
to ask, just so that | know to cancel plans that |

have this evening if I'mnot going to be able to neet

t hem

JUDGE MOSS: That's a fair question.

CHAl RWOVAN SHOWALTER: | think it's really
hard to predict that. | really do

MR. BUTLER: Right now, ny effective
billable rate per question asked is infinitely |arge,
and | wouldn't dare jeopardize it.

COW SSI ONER HEMSTAD:  |1'd surely say a
m ni mum of 20 mi nutes.

JUDGE MOSS: Well, we have that, and then
of course | understand there's the need to have sone

di scussi on concerning the briefing schedule, we have
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sone ot her housekeeping matters to take care of. O
course, the Commi ssioners can be off the Bench for
that sort of thing, but the parties will need to be
present to the extent they wish to have their views
represented in those procedural matters and sone
substantive matters concerning exhibits I'"mgoing to
nove fromthe Bench

So I'd say if we take a 15-m nute break
now, we'll be at least a half hour, that will take us
to 6:00, and nore likely 45 mnutes is reasonabl e.
So that would be my guess. Okay. Let's do take our

15-m nut e recess.

CHAl RMOVAN SHOWALTER: | just want to say
one thing. |I'mvery sensitive that the [ast wtness
of a case get his or her fair tine on the stand. |If

you | ook at all of the other witnesses, lots of tine
was spent by lots of people with them which is good.
We learn a ot as we go along, but --

JUDGE MOSS: This is off the record.

(Recess taken.)

JUDGE MOSS: Let's see if we can di spense
with some of these housekeeping matters, if they
don't raise controversy. Wich exhibits, M. Sherr?

MR. SHERR: Sure. W' d nove for the

adm ssion of cross exhibits 372 through 377, 372
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t hrough 377, 381 through 383, 385 through 387, 390
and 391, 393 and 394, 396 through 398, 400, 403, 423
and 424.

JUDGE MOSS: Any objection to any of those?

M5. SMTH:  Yes, Your Honor. Comm ssion
Staff objects to Exhibit 423 on the grounds that |
stated earlier when | objected to this exhibit being
used in the cross-exam nation of Dr. Bl acknon.
don't know if you want ne to restate those grounds or
not .

JUDGE MOSS: No.

MS. SMTH. No objection to -- well, [|"l
just state those that | have an objection to.
Commi ssion Staff objects to Exhibit 390. W believe
that that data request and response -- the data
request is beyond the scope of Dr. Blacknon's
testimony. We object to 396. W find that that
calls for a legal conclusion. And | apol ogize, |
don't recall if M. Sherr noved for 405.

JUDGE MOSS: He did not.

MS. SMTH. Then | don't have an objection
to that.

JUDGE MOSS: As to the bal ance, you have no
obj ection?

MS. SMTH: That's correct, Your Honor
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JUDGE MOSS: Al right. We'll admit 372
through 377. W'IlIl admt 381 through 383. W'l
admt 385 through 387. W'IIl admt 391. 393 and 394
will be admitted. 398 and 400 will be admitted. 403
will be admitted. 423 will not be admitted for --
consistent with the Bench's prior determ nations.
Did -- | circled 424. Did you nove 4247?

MR, SHERR: | did.

JUDGE MOSS: That's an excerpt from our
transcript?

MR. SHERR It is.

JUDGE MOSS: | don't think we really need

that as an exhibit. You can refer to the transcript.

We'll have it as part of our record. | don't think
we need it as a separate exhibit, so I'll go ahead
and deny 424 for that reason. |It's duplicative.

That brings us back to the objections to
390, objected to as being beyond the scope. Gve the
Bench a mnute to |locate that and take a | ook at it.

MR. SHERR:  Your Honor, | w thdraw 390.

JUDGE MOSS: W thdraw 390. What about 3967
It's argued that it calls for a |egal conclusion

MR. SHERR  Yes, and Your Honor, the
objection is that it calls for a |egal conclusion,

and what the question was calling for was Dr.
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Bl acknmon' s opi nion or understanding. It says, Does
Dr. Bl acknon agree that the Comm ssion would | ose
authority to control, et cetera. So the question is
trying to test his understanding or his belief as to
that matter.

JUDGE MOSS: Well, these types of questions
are a little bit problematic perhaps in the sense
that the lawis what the lawis. To the extent it's
argued on brief, the Commi ssion will make its
determinations as to the appropriate outcones.

On the other hand, persons in positions
such as Dr. Blacknon, as a nmenber of the regulatory
agency, are in frequent position of having to
interpret and apply the law and testify with respect
to its requirenents, and so when they do so,
gquestions related to their views on the subject is
fair game, | think, so | think that understanding
that the objection goes nore to the weight in that
sense, we'll adnmit that 396.

Does that -- | think that takes care of it. No,
no. Yes, it does.

MR. SHERR: Thank you, Your Honor

MR, BUTLER: Is 397 admtted? |[|'msorry.

JUDGE MOSS: 397 was not offered.

MR. SHERR: Your Honor, it was. | offered
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396 t hrough 398.

JUDGE MOSS: |'msorry. For some reason,
it was not reflected in nmy notes. 397, | think there
was no objection, then. Sure, | nmight have m ssed it
once, but not twice. Okay. That will be admtted,

then. 397 will be admitted as marked. Thank you for
catching that.
Anyt hi ng el se on exhibits? Then | believe

we are ready for our questions fromthe Bench

EXAMI NATI ON

BY CHAI RAMOMAN SHOWALTER

Q Okay. Dr. Blacknon, | have just a few
prelimnary questions, the answers to which are
probably sonewhere in the record, and |I'm | ooking for
magni tude and proportion. |If you can tell nme, what
percent of Dex West's revenues are attributable to
Washi ngt on?

A. In general ternms, | could tell you it's in

the range of 17 to 19 percent.

Q And | amonly interested in general

A I"msorry, | msstated, because | answered
for all of Dex. It would be about 30 percent.

Q And do you know the conparabl e percent ages

for Arizona?
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A No, | don't.

Q Then I'malso trying to get a feel for the
rel ati ve magni tude of Dex revenues -- or excuse ne,
of the inportance of Dex to the profitability of
either QCI1 or -- well, yeah, QClII. In other words,
if you look at profits, maybe we could limt this
question to if you | ooked at QC plus Dex, do you have
a nmeaningful way to relate how i nportant the Dex
revenues are to the profitability of those two
entities conbined? And I'm not | ooking at Washi ngton
only at this point.

A I don't have those nunbers in ny head, but
they are quite easy to get to. | think Dr. Selwn
has some evidence on that in sone of his exhibits.

Q Al right. And another financial question
The books of Qwest keep getting revised, and
obvi ously we don't know until a final report is in
but 1'm wondering, for purposes of this hearing and
this decision, do you feel that we have sufficient
informati on of Qmest's financial status prior to
getting final audited books, if that's the right
tern? What is the right term an unqualified opinion
or --

A That sounds good to ne. | think |I know

what you nean, the auditor --
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Q The thing that's being revised continually?
A Right. It is prepared to certify the books
Wi t hout stating any exceptions or concerns about
them Sort of |ike how Arthur Andersen did before --

have to have a different auditor do it now.

Q | think people are a little nore carefu
nowadays.
A | hope that's true. The -- | believe that

you are put at a disadvantage in being asked to nake
this deci sion when Qunest's financial statenents are
not verified. And when they are being revised over
and over, so to speak, to sone extent, those are --
you know, have to do with the recognition of revenues
for fiberoptic capacity sales and things |ike that
that don't directly relate to this transaction one
way or the other.

But to the extent the Commission is being
asked to make a decision based on the claimthat
wi t hout the Dex sale, bankruptcy is likely, those
financial statenents would help the Commi ssion
understand that, as well as they would also help the
conpany reduce that likelihood. |If it had good
financial statements, it would be in better financia
shape in and of itself.

Q You nean the nere filing of financia
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statenents increases the viability of the conpany?

A Yes, that's correct. The |ikelihood of
bankruptcy, in part, depends on their access to the
capital markets, and their access to the capita
mar kets depends on their ability to tell investors
where the noney's going to cone from and they | ook
at the current books of the conpany in nmaking that
j udgment .

CHAl RMOVAN SHOWALTER: All right. W could
take this up later, but I think we should probably
have a bench request that asks for the updated
reports or -- as they conme in pending conpletion of
our case, and we can handl e that adm nistratively
later if you like.

JUDGE MOSS: | would like to know through
what date, through the close of the record or through
the briefing period or --

CHAl RMOVAN SHOWALTER: Well, that's a good
guestion. | don't know. | guess the close of the
record.

JUDGE MOSS: All right. Bench Request

Nine, and I'msorry, yes, it will be actually Bench
Request Nine will be updated financials for which
entities?

CHAl RWNOVAN SHOWALTER:  Well, | believe it's
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QCl that has had the revisions, but | suppose if
there are other ones that cone in, and | don't mean
to call for everything that happens every day, but |
think if there are revised financial reports that
change what we otherw se see in our record, we should
have those revisions.

JUDGE MOSS: And since this will be part of
our record and will have to be relied on for briefing
pur poses, my reconmendati on woul d be that we say
t hrough the end of today.

CHAl RMOVAN SHOWALTER:  ©Oh, well, all right.
That won't do nuch good, then.

MS. ANDERL: Well, Your Honor, to the
extent that we have them audited -- restated audited
certified financials, they may cone out subsequent to
today, but they nay cover a period that's relevant up
to today or sonething |ike that.

CHAIl RMOVAN SHOWALTER: That's ny concern.

MS. ANDERL: That's what | understood Judge
Moss to be saying. W don't have anything that we
could file right now

JUDGE MOSS: My ot her concern, though, is
that | don't want to see these filed with the reply
briefs, because that's then going to precipitate a

notion to have further briefing.
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1 CHAl R\WOMAN SHOWALTER:  Well, | guess ny
2 concern is that if we're actually relying in our case

3 and on briefs on information that is |later revised,

4 then our information is no |onger accurate, | think
5 that's a problem | suspect this won't happen, but
6 if we're going to base our decision on sonething that

7 we actually know is going to be revised and we have

8 that revision, | would say, at |least prior to

9 briefing, that seens as if it should occur. I'm
10 willing to discuss this at a later tine.

11 JUDGE MOSS: Through initial briefs

12 per haps?

13 CHAI RMOVAN SHOWALTER: That will be okay.
14 JUDCE MOSS: We'll issue a witten Bench
15 request.

16 MS. ANDERL: Thank you, Your Honor

17 Q Al right. Turning to your prinmary

18 recommendati on, which is that we deny the sale?

19 A Yes.

20 Q First, we are now at the end of the

21 heari ng, and you have heard all the witnesses. |Is
22 that still your first recomendati on?

23 A Yes, it is.

24 Q And |1'd Iike to follow through what the

25 consequences of that would be, so assume that we
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accept your recommendati on, we deny the sale, our
approval of the sale.

Based on your understanding of financia
i ncentives on the part of a conpany and the buyer and
maybe ot her states, do you think the nost |ikely
consequence of that would be that the sale of Dex
West sinply does not occur and it stays with the
conmpany, or do you think the parties and other states
woul d be notivated to renegotiate the sale around the
state of Washi ngton?

A First I would say that | don't think the

ot her states would, in terms of state commi ssions or
what ever, woul d have nuch of an interest in it one
way or the other. And | believe that | really can't
say which is nore likely, but the two likely
scenarios are that Qemest, QClI, decides not to pursue
t he sal e based on this decision

The other one is, as you suggested, that
they renegotiate or at |least attenpt to renegotiate
with the current buyer for a six-state deal. | know
that there was sone tal k about doing that earlier at
poi nts when it | ooked like the timng of the
different states m ght be significant and not talk in
the formof Qmest officially saying that, but a |ot

of the financial analysts wondered about that
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possibility and asked us about it.

So | think either one of those is possible,
and to sonme extent Qwest would want to | ook at the
financials again, give that a fresh | ook, and they'd
want to go | ook at the contract and see what sort of
liability they would face, if any, from not
attenpting to renegotiate wthout Washi ngton.

Q And | thought | heard you say you felt the
ot her states wouldn't have rmuch of an interest one
way or the other, and wouldn't that interest, in
part, turn on their views of whether no sale would
put QCII into potential bankruptcy and their further
vi ew of how -- of what that would nean for their
regulated utility?

A. Well, it mght, and | nmay be wong about
the attitude of the Utah Public Service Commi ssion or
the Arizona Corporation Conmm ssion. Those are really

the only two that seemto have had nuch of an

involvenent in it at all, but that's just ny
i mpressi on.
Q So now | want to ask you a little bit about

if there were no sale, is it your view that QCl
could survive that financially? |In other words,
there would not -- there would -- it would be nore

likely than not that no bankruptcy filing would
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occur?

A | believe that at this point, even if the
sal e does not close, the Rodney sale, that Quest
Corp. Comuni cations International will not end up
seeki ng bankruptcy protection, not within the
forseeabl e, you know, one to two to three-year
future.

Q And | want to ask you ultimately why, but
one of the things that occurs to nme is the ARCA
agreenent was a renegotiation of various financia
obligations in which the conpany and the creditors of
some sorts felt that that was a good way to keep the
conpany alive enough to pay those extended terns, and
it includes the provision of the sale. AmI right so
far?

A Yes, but that's a very inexact statenent.

It is correct, but to say that it includes the sale

Q well --

A -- it's not conditioned on the sale. It
is, like, say a -- if you borrow noney agai nst your
i ncome tax refund, where you want the noney now for
sonething you're going to get in the future, the ARCA
| enders have said that, to the extent you get nopney

fromselling Dex, we want you to use it to pay this
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debt, but the two -- it's not conditioned on that.
And if Qenest doesn't sell Rodney, they are not in any
way in violation of the ARCA. It doesn't cause the
ARCA |l enders to be able to foreclose on the conpany
or anything like that.

Q And without the sale, do you think that
QCll is in a position to nmake the paynents that it is
required to make to avoid creditors foreclosing?

A In general, yes, | do. And it's not --
sonetines the way they make the paynents is that they
renegotiate the loan or they refinance the |oan. For
i nstance, Qwest has -- Qwest Corporation has a one
billion dollar maturity com ng up here in a couple of
weeks. They will essentially refinance that.
Actually, they'll inprove the interest rate from
seven and five-eighths to seven percent, still not a
very good interest rate, but they will refinance that
| oan, carry it forward to 2007. The ARCA was a sort
of a refinance of an earlier agreenent.

The conpany may not necessarily pay down
debt as fast without the sale as it would with the
sale, but it does not follow fromthat that they wll
default on those | oans w thout the sale of Dex.

Q What is your explanation of -- well, if you

have one, of why, for exanple, M. Brosch has a
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different view of the financial vulnerability of QCl
and what that neans to the ratepayers? | nean, where
does the difference of opinion lie? Is it in how

vul nerabl e the conpany is or even if the conmpany's
vul nerabl e, goes bankrupt, it's -- your position is
it's not so very worrisone? Where do you see the
mai n tension point between you and the selling
parties being? And aside fromthe value of the gain
That's a sort of separate question.

A. Right. And |, in testifying on the
settlenent, | discuss the different approach that
we've had fromthe settling parties, and | believe
that we have | ooked nore thoroughly at the bankruptcy
scenarios than the other parties have. | nean, |'m
not trying to be critical, but | believe that that is
t he distinction.

And | believe that we have | ooked very
carefully at the corporate structure issues. For
i nstance, M. Brosch and M. Reynol ds both have
testified about cash managenent activities that |
believe there is nore separation and nore protection
of the regul ated company than either of those
W tnesses stated in their testinony.

And so | think -- you know, and | can't

really say what they thought about and what they
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haven't, but |I do know that we have thought and

anal yzed very carefully the bankruptcy scenario, both
interms of the likelihood and the effects. And
based on that, we've concluded that Qwest has
overstated the consequences of that path, and that
has caused us to be more willing to take the chance
on that path than the other parties have been.

Q But now, it's the case, isn't it, that you
think there's less of a -- a |lower chance of filing
bankruptcy than the settling parties would seemto
think, as well as a | ower chance of truly adverse
consequences should there be a bankruptcy; am!|l
right?

A ' m not sure, because I'mnot sure if the
non -- well, if the settling parties, the consuner
parties, if their decision to enter the settlenent is
based on the risk of bankruptcy or another theory
woul d be that they've concluded, under the State
Suprenme Court decision, that they don't really have
any say or that this Conm ssion doesn't really have
any say in the transfer itself, that the Conm ssion
is limted to questions of the disposition of the
gain. So |I'mjust not sure.

Q In response to some cross-exam nation, |

believe you said that you had heard M. Kennard say
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that a healthy conpany woul d not be selling the
Yel | ow Pages. | heard himsay that, too. And then
t hought you suggested that because the goal of
bankruptcy is to have a conpany enmerge in a healthy
manner, that therefore also the Yell ow Pages woul d
not likely be sold in bankruptcy, and it didn't seem
to me M. Kennard actually said that, unless | just
m ssed it.

Isn't there a distinction between what a
general ly healthy conpany woul d choose to do and what
a bankruptcy judge decides to do in order to satisfy
the creditors when you have an unheal t hy conpany?
And it's really that question that | think is the
nost relevant. That is, would a judge or would the
creditors urge the sale of the -- separate sal e of
the Yell ow Pages in that situation? And you were
sayi ng no, because you think the whole is worth nore
than the parts.

A. And | agree that M. Kennard did not say
that, in bankruptcy, the two would go together. What
| said was that if you put his testinopny about what a
heal t hy company does together with M. Mbey's
testi nony about what the creditors will do in
bankruptcy and the bankruptcy judge will do, but

ultimately, or effectively, it really is the
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creditors who are making that decision in the
bankr upt cy.

He said that the goal, the objective of the
creditors is to have the conpany energe as a healthy
conpany that has simlar characteristics to the other
conpanies in the industry, things like their |evel of
debt, itens like that, that they will come out as a
vi abl e conmpany, one that will not be making a U-turn
a few nonths | ater back into bankruptcy.

And so | believe that if you put those two
pi eces of testinony together, that you conclude, you
shoul d conclude that, w thin bankruptcy, their
creditors will ook at Verizon and SBC and Bel | Sout h
and they will say we need to structure a conpany that
| ooks like that, one that has a directory publishing
operation as a stable, strong source of revenue.

Q ' m going over ground again, but | didn't
really understand it. 1In the ARCA agreenent -- or
not the agreenent, but part of the plan that Quest
has includes the ARCA agreenent and the Dex sale.

Why wasn't it in either -- in sonmeone's interest,
either Qvwest's or the creditors, to keep Dex together
with the utility in the current situation?

Qbviously, a different choice was nade, so what

notivated that choice and why is that a different
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notivation than the creditors in a bankruptcy?

A The creditors in a bankruptcy have a clean
slate to work with. They will be -- they will not be
constrained by the |levels of debt and the repaynent
schedul es that the conpany woul d face wi t hout
bankruptcy. And so with that clean slate, that's
where | think they will decide if having the
publ i shing busi ness with tel ephone business is the
way to get the nobst anount of their noney back.

Before you get to bankruptcy, you get to

i keli hoods of bankruptcy. And |I believe that |ast
sumrer Qwest did face the |ikelihood of bankruptcy.
It was nore likely then than it is now. And when a
conpany is -- as their risk of bankruptcy increases,
the executives at the conpany who owe their duty to
the stockholders will not necessarily take the sanme
actions or nmake the sane decisions that they would in
a bankruptcy -- you know, it's -- you can take --

Q Because the sharehol ders get w ped out

al t oget her ?

A Exactly, because they get w ped out
al t oget her.
Q I n a bankruptcy.
A At that point |ast year, there was maybe

only a billion dollars of nmarket capitalization |eft
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in Qunest, but the stockhol ders of Qwest and the
executives who worked for themfelt that they were
nore likely to be able to keep their billion by
selling Dex, even if they sold it under what would
not seemto be good terns, than they would if they go
i nto bankruptcy or even take the risk of going into
bankr upt cy.

Q Al right. Nowl want to go down a
different path. Supposing that we deny our approva
of the sale and the result is that there is a
negoti ati on around the -- a renegotiation around the
state of Washi ngton and Dex m nus Washi ngton is sold.
First, | think you said you didn't think that was the
nost likely probability, possibility?

A | think | said that the two -- | didn't
really see one as nore |likely than the other

Q Okay. Well, let's say that is what
happens.

A MM hnrm

Q If that is the result, do you think that
the -- as you play out the consequences of that
result, do you think that Washi ngton and Washington's
-- Qnest's ratepayers are better off?

A Better off than what?

Q Than if we approve -- 1'll have to take one



1470

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

choice here -- the settlenent. And what |I'm
specifically getting at, | think, is what it would
mean to have a Yell ow Pages operation on a kind of a
stand al one basis and how viable it would be and how
much benefit it would provide to the Washi ngton
rat epayers?

A | believe that the ratepayers, you know,
the tel ephone conpany ratepayers would do fine in a
scenari o where Qwest Corporation in Washi ngton
fulfills its directory publishing function w thout
being -- without this 50-year contract that is
proposed here.

| believe that -- | mean, | doubt that they

would do it by hiring the enployees to do it
themselves. | think it's nore |ikely that they would
enter into a publishing agreenent with sonmeone el se
R H. Donnelly, Verizon. There are many choices that
woul d be there. And that they would not do it on a
50-year schedule; they would do it for a nore finite
period of tinme and they would receive a very
reasonabl e | evel of publishing fees for the access
that they get through the tel ephone conpany and the
desi gnation of the official publisher

Q Woul dn't the new Dex, that is, the sole Dex

or any other Yell ow Page publisher be in a pretty
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good position sinply to conpete? That is, the
gquestion is what is the real value that is left?
Certainly you get to say, This is the official book.
That would be left. Anybody can put -- tack on the
White Pages to the Yell ow Pages, so that's not much
val ue, so what do you see as the way that the QC
operation could maintain the benefit for the

rat epayers, as opposed to having it conpeted away
somehow?

A. Well, I think it -- it's the same old way
that it's always been, that the tel ephone conpany's
book comrmands hi gher advertising rates; it commands
hi gher market share as far as the nunber of
advertisers who choose to advertise there. Because
it is the tel ephone conpany's book, it's seen as the
nost reliable source of information. Even if it's
not the nost reliable, it is seen as the nost
reliable, and that designation Qwuest can -- will be
able to hold on to. | think the bigger question is
whether it's transferrable to Dex nedia. Obviously
Dex media thinks that it is transferrable, that
mar ket | eader position. They bet a | ot of noney on
the fact that they can transfer it.

But | also think that if Qaest Corporation

decides not to transfer it, that they can hold on to
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it and get significant value by doing that.

Q So how nuch stock do you put in to the
testimony of others that what really matters is the
rel ati onshi ps of the nmarketers to the ad people, and
t hat peopl e recogni ze the nmarketers that call them up
or they recognize a big huge fat Yell ow Pages book,
but not so much this is the official version. Sort
of like a restaurant under new managenent. People go
to the restaurant, but then they get on to the idea
this is not the same chef.

A Ri ght .

Q And by the way, the old chef said, I'mthe
famous chef and now I'min a different restaurant?

A. Well, | guess, in that analogy, it's Qwmest
Corporation that's the fanmous chef, and they m ght
say, you know, we used to be in the mall and now
we're over here downtown, but we are still the one
that's associated with, in this case, with the
t el ephone conpany.

And the association with tel ephone conpany,
| think, is very inportant, in ternms of the
advertisers -- as far as | know, nost businesses fee
an inperative to advertise in the official phone
book, and maybe one of these days sonebody else will

come along and knock that inperative off its
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pedestal, but it hasn't happened yet and | don't see
it happening soon.

Q And you don't see this situation as
possi bly being that opportunity because so nmuch of
t he operations necessary to conpete woul d have been
sold off? That is, you say the chef is QC, but maybe
the chef is these narketers and enpl oyees and the
know- how?

A I don't -- you know, there have been sone
guestions about the sales and service, the nmaster
sal es agreenent between Qwest Corporation and Quest
Dex today, Dex nedia in the future. | think once you
get that, you'll have a better understandi ng of how
Qnvest Corporation is involved in the sales, the
billing, and the collection of directory adverti sing.
It's not just Qwest Dex enpl oyees who engage in that
busi ness.

Al so, the national advertisers operate
these CMRs that they deal with |arge nationa
conpani es on behalf of all the directory publishers.
| believe that the publisher who publishes the Dex
Washi ngt on book woul d participate in the same way in
that, and so | think that that sales function is one
that, just as Dex nedia can do it, so could Donnelly

or Verizon. Donnelly has a sales office in
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Toppeni sh, so they can sell directory advertising
here in Washi ngton, too.

Q Al right. M last area of inquiry is if
we do approve the sale, I'd like to ask you a little
bit nore about the conditions that you think are
advi sable or not, and is -- one of the problens, |
suppose, with a contract is that -- with contractua
obligations is that in a bankruptcy they may not be
honored or that you m ght not get enough on the
dollar. |Is the reason -- is one of the reasons that
you reconmend the contract that you're not very
concer ned about the bankruptcy happeni ng?

A Well, that's not the reason. | nean, the
reason is we're trying to line up the noney with the
corporations so that if Qmest Conmunications
International is going to get the check for $4.3
billion, that they need to be the one that funds the
custoner benefits, whatever they are, that go forward
into the future. So really that's the reason for the
contract. And it was not proposed because we thought
that it was nore secure than the revenue credit
approach. It was trying to |ine up the corporations
with the noney.

So | guess | would say that to the extent

that we have | ess concern about bankruptcy, we would
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be, you know, any weaknesses in the contract approach
woul d be of less significance to us, | think.

Q And if you are nore concerned about
bankruptcy, do you see the advantages of the credit
and inputation that M. Mbey, | guess it was,
enphasi zed?

A It's not clear to me that one of those is
superior to the other in terms of bankruptcy.
certainly think that, under either approach, to
structure it carefully with bankruptcy possibilities

in mnd, to have Qmest Corporation represented

separately from QCIl in developing a contract, if the
contract approach were used, | think would be
advi sable. It should be done very carefully with the

i ndependent interests of those two conpanies
prot ect ed.

Q And then now, turning to the concept of
writing down rate base, | think you -- that you --
that you did have sone discussion on that. [|'m
trying to understand, part of the problemw th doing
an offset to rate base seens to be that the beginning
anount is so large that it triggers, in essence, too
large of a rate decrease or an interest in a rate
decrease; is that right?

A | know that sonme of the wi tnesses that
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you' ve heard have expressed that concern, yes.

Q Do you have that concern?

A To sonme extent, | do. | think it's a nore
vi abl e option than has been suggested to you so far
To sone extent, it depends on the anount. If we were
tal king about a billion and a half dollars of rate
base reduction, that would have a very large effect
on revenue requirement cal culations and things |ike
t hat .

If you were tal king about, you know, a
nmul ti pl e approach involving customer credits up
front, revenue credits over tine, and an offset to
rate base in order to achieve some total anount that
you deci ded was the appropriate anount, then the
effects of the rate base adjustnment would not be as
pronounced and it would be, | think, nore viable as a
conponent of a package than as the one and only
sol ution.

Q Then | think M. Brosch said that if you
had a -- if there were a anortized decrease in rate
base over 15 years, there would be a notivation for
t he conpany to keep coming in for rate case after
rate case in order to adjust to the | ower anounts.

Supposing we started off with a rate case

to find out fromwhat base -- what base we were
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of fsetting, and the rate base reduction were a
stairstep over 15 years, that is, a certain anpunt
for five years, another anmount for another five years
and a | ower amount for another five years, and then
zero, would that have the sane or would that solve
the incentive to cone in for rate cases frequently,
that is, wouldn't it be every five years in that
case?

A I think you could probably set sonething up
like that. | also think that that concern is
overstated. There are |lots of factors going both
directions there, you know, the depreciation tends to
cause investnent rate base to go down over tine. On
the other hand, additional investnents cause rate
base to go up over tinme. Anortizations will go down,
they may be replaced by other things over tine, too.

I don't think it's -- in isolation, it can | ook

significant, but when you throwit in to, you know, a

billion dollar annual revenue requirenent
calculation, it will not be nuch of a factor, | don't
bel i eve.

Q But this idea of an offset to rate base or

reducing rate base didn't seemto be in any of the
parties' first choices or second choices even, and

why is that? Speaking for yourself?
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A. Right. It was the first thing that we
| ooked at, because when -- say if a small piece of
utility plant is sold for a gain, it's a very conmnon
thing to do to use that gain to apply it against the
rate base through the depreciation reserve, and to
use those one-time events to address -- to offset the
need for depreciation expense in the future.

And we were attracted to it in particular
because we were | ooking for a nechanismthat would
enbed the gain for custoners into the books and
operations of Qwmest Corporation, and we were | ooking
for one that would essentially be neutral in terns of
guestions about how you regul ate the conpany. W
actually see it as an advantage if the custoner
credit nechani sm goes away at the same tine that rate
of return regul ati on goes away.

We don't consider it to be a disadvantage
that if we say that we're going to spread it over 40
years, well, maybe regulation won't be there for 40
years, that's okay to us, because we think that, you
know, competition will be what's protecting custoners
in those out years, and sone sort of a anortization
or sonething like that, that's okay that custoners
don't get it in those years.

So we did look at it very carefully, but
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the mechanics of it turned out to be difficult. To
truly enbed it into the books of the conpany, it
woul d require witing off actual physical plant, and
that would affect the depreciation |ives or the
depreciation rates that are used under the remaining
life calcul ation.

We worked hard on it, we got lots of good
advice on that fromthe various parties in this case,
in fact, and ultinmately decided that in terns of
sonmet hing that we could present to you that woul d be
clean and clear, that it needed to be sonmething that
was sinpler than that. | would say that if you end
up deciding that you want sonme sort of approach Iike
that, that you ought to nane the amount and then tel
the parties to go back and figure out if there's a
way to do it or not, and if possible don't -- you
know, let us, if necessary, conme back to you and say
we just can't do it that way, we need to find sone
ot her way.

Q Al right. | think this is ny |ast
question. There's a fair amount of testinobny in the
Staff's case that seens to suggest that, you know, if
a settlenent is only over 15 years, but the
publ i shi ng agreenent and ot her agreenents are over 40

years, there's sonething wong with that. Can you
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just -- | nean, ny initial reaction anyway was, well
the price could have been all at one tine. | nean,
you could have -- you could have a sale where there's
a one-tinme paynment of $1.2 billion and a 40-year
agreenent on the other end. It's that the sale price

needs to be fair in relation to what is being given
up, but they need not, for that purpose, be aligned.
And |' m wondering, are you suggesting that that
denonstrates that sale price is wong or you fee

that somehow t he whol e sal e and transaction ought to
be sonewhat aligned, and |I'm not sure why, but do you
at | east get the gist of my question?

A Yes, | think so. And that term the 40
years and 15 years, conmes up in several pieces of the
di spute here. 1In one way, it has to do with the
source of value, and our belief that it is Quest
Corporation and essentially the franchise that it
provides to the directory publisher, that that is the
source of value, and to the extent that Quest
Corporation, 30 years fromnow, is creating val ue
through its association with directory publishing,
that the benefits of that really ought to be flowed
through to customers out there in that year, not
today, but out there in the future, when they're

actual ly being generated.
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Q So you feel that the way that the gain is
di stributed over time ought to reflect or reward the
rat epayers who are giving value at that tine; is that
what you're sayi ng?

A. Yes, let the ratepayers who would
ot herwi se, but for this long-termcontract, their
t el ephone conpany woul d be generating advertising
revenues out there in year 30, and those woul d be
used to fund the cost of operating the business. So
we see it as a mismatch issue. And | think that if
in some way, if the value were historical in nature,
that, you know, sonehow over the years, and there is
this elenent to the argunments on all sides, but, you
know, over the years, through the blood, sweat and
tears of the phone conpany, we have a highly val uable
busi ness in front of us.

If that were really the accurate, you know,
story about what you have in front of you, then you
m ght want to say, Well, okay, they sold off this
busi ness that sonebody -- | think maybe M. Brosch
said, if anything, you' d want to go back in time and
gi ve the custonmers back then the noney fromthe gain
but -- so in that case, you ought to just allocate it
all out right now as quickly as possible.

But we don't really think that the value is
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really so nuch through the past. | mean, the val ue
is there in the past in that there's this continuous
rel ati onship of the phone conpany with the directory
busi ness that has allowed it to have its dom nant
position in the directory publishing business, but
that val ue can be -- you can see fromthe fact that
the sale has this necessary conponent of the
nonconpetition agreement. Fromthat, we can know
that the value is being derived fromthe future
operation and the future association with the phone
conpany, and so that ought to be a guide to you in
passi ng through the benefits to the custoners.

Q But you do agree, | would guess, that that
value is nuch nore definite and known in year one
than year 407

A Oh, | think it's nore definite and known
now, but the uncertainty out there in year 40 is not
one-sided. That uncertainty is symetrical in that
the 2.25 percent growh rate going out into the
future for what it's expected to escal ate over tine,
it has uncertainty about it on both sides. 1In fact,
I think that's really nothing nore than an inflation
adj ustment that's been used to project out those
future directory revenues, so | think it could wel

be that the business grows faster than the rate of
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1 inflation. It certainly has in the past.

2 CHAI RMOVAN SHOWALTER:  Thank you.
3 JUDGE MOSS: Okay. We're ready.
4

5 EXAMI NATI ON

6 BY COW SSI ONER HEMSTAD

7 Q Chai rwonan Showal ter has really covered

8 much of what | might have pursued, so I'll try to

9 make this brief. First, assumng a sale, do you see
10 any negative or positive view as to whether -- do you
11 have a negative or positive view as to whether sone
12 kind of fairly rapid or pronpt rate case would be

13 desirabl e?

14 A. The practical reality, Conmm ssioner

15 Henmstad, is that in the near terma rate case is not
16 feasible. W don't have books, you know, financia
17 books of Qmest Corporation that we could rely on for
18 somet hing |ike that.

19 Q | assune that will -- maybe this is an

20 optim stic assunption that, say in the next few

21 months, it's going to be put to bed?

22 A I will think that it will be, but | would
23 also imagine that it will be put to bed in a way that
24 will still |eave questions about the 2002 results of

25 operations. You know, | may be wong about that, but
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I have that concern.

Apart fromthat, | guess | feel that a rate
case is not a good thing in and of itself. If it
appears from whatever events that we have that the
conpany's profits are either too high or too | ow,
then | think that a rate case is a good thing. So
don't view any sort of external effort to forestall a
rate case that would otherwi se be a good trueup of
t he conpany. You know, | don't think you should go
to extraordinary neans to avoid rate cases per se.

Q On your -- again, on the assunption of the
sal e, your description of the kinds of conditions
that you would, at least in your testinony, recomrend
that we inpose, did you hear the responses to ny
guesti ons about cash nmmnagenent and what -- | was
left with the inpression that however often, the
nmoney is now swept from QC into QCII systenatically.
As a practical matter, how would we conpel a change
in that kind of an arrangenent?

A | think that you woul d order the conpany
that you regulate not to do it.

Q And could that be done linmted to
Washi ngton activities of QC only?

A Well, | think it could be done with respect

to the Washington activities. To the extent the
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conpany, for its own reasons, chooses to provide
those functions in combination with simlar functions
for other states, if it ended up affecting the other
states, then that would be the result of the
conpany's busi ness decision and one that, you know,
you shouldn't not do it because of the conpany's
choices like that.

| also -- | nmean, | said that you could do
that, but I'mnot sure that there is as nuch of a
m xi ng of the two conpani es' finances as has been
suggested to you. There was testinony that the
treasury functions are consolidated. That does not,
at least to ne, nean that the accounting of the
conpanies is commngled. | nmean, the state of
Washi ngton, the treasury function is consolidated at
the office of the state treasurer, and as you wel
know, we have our own account that, if we were to run
out of noney, we couldn't just have the treasurer put
some nmoney into it fromthe Apple Commission. That's
a bad exanple, actually, but Labor and Industries.

You know, Qmest can buy services fromits
parent conpany, it can pay dividends to its parent
conpany, it can loan noney to its parent with the
Conmmi ssion's approval, | believe, but it can't sinply

consol i date the books and the finances of those two
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conpanies. It couldn't do that and stay within
conpl i ance of our accounting rules and things like
that. So anyway, | think if it turns out that the
testi mony you' ve heard before is accurate about the

| evel of commingling, then the safeguards that |'ve
recommended, | would reconmend those to you with
renewed vigor, because the situation, if that's true,
the situation is worse than | imagine it to be.

Q Coul d we order the company set up a
Washi ngt on subsi diary?

A I'"'mnot sure.

Q Just a comment on that question fromthe
Chair with regard to the relative earnings of the Dex
Washi ngton and Dex -- and QC Washi ngton. | | ooked
back in my notes and | believe it was M. -- Dr.
Selwyn, on cross or a question fromthe Chair, he
said approxi mately half of the current earnings of
the total earnings of QC Washington. Do you have any
reason to doubt that?

A No, | don't. | mean, | know that in the
last time we had our rate case for Qwest, when -- |
was | ooki ng at the revenue requirenment cal cul ations
there, and it appeared to ne that about half of the
conpany with the increase would then achieve its

aut hori zed return and about half of that, one could
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attribute to the inputed directory revenues.

However, that is for the regulated portion of the
conpany. So you would need to add in the unregul ated
activities, too. So that would tend to nmake Dex
sonething |l ess than half, but still significant.

CHAl RMOVAN SHOWALTER: Unl ess you have a

| ot of debt.

THE WTNESS: |'msorry?

CHAl RMOVAN SHOWALTER:  Well, I'msorry.
Well, | nean, | guess ny first reaction was it's all

the nore inportant if the unregul ated part has a | ot
of -- hasn't got profits at all. That is, it's
negative, | believe.

THE W TNESS: Well --

CHAl RMOVAN SHOWALTER: O was?

THE W TNESS: What | was tal ki ng about was
the unregul ated activity of Qaest Corporation.

CHAl RMOVAN SHOWALTER: Oh, | see.

THE W TNESS: The phone conpany. That
woul d be things |like voice nmail and --

CHAl RMOVAN SHOWALTER: | see.

THE WTNESS: -- Internet access. And |
shoul d al so add the interstate operations would be in
there, too, and so that would nmake the Dex portion

smal | er even agai n.
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Q There's been testinony here with respect to
the i ssue of the anpunt of conpetition that Yellow
Pages currently faces. Do you have an opinion as to
whet her print Yell ow Pages in Washi ngton faces
effective conpetition?

A | do. | think that the directories that
are published by the incunmbent tel ephone conpanies do
not face effective conpetition

Q M. Brosch, | think both in his testinmony
and in response to questions here, suggested an
advantage to the sale or the settlenent to end a
hi storically contentious issue. Do you see that as a
signi ficant factor here?

A | think I do nmore than I did at 2:30 this
af t ernoon.

CHAI RMOVAN SHOWALTER:  You' re not caving

now, are you?

THE WTNESS: | just neant all the
contention that we saw this afternoon. | guess |
don't believe that this will end the fight. | could

be wrong, but, you know, the concerns that Dr. Selwn
and | both expressed about the economic viability of
the revenue credit approach, those concerns about
whether it's sustainable to always have Qnest

Corporation, or for 15 years, always have Quest
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Cor poration asking for and earning | ess noney than it
really needs because, way back in 'Q3, its parent
conpany sold the phone directory, | think we will see
a lot of controversy going forward about the bind
that that puts Qmest Corporation in, the effect that
it has on the econony of the state to have its main
phone conpany in that condition. So sure, we'll end
this fight, but we'll create another one, | suspect.

COW SSI ONER HEMSTAD:  Thank you. That's
all | have.

COW SSIONER CSHI E: | don't have any
questions. | think the areas that we have di scussed
thus far fromthe Bench has really covered the issues
that I had in mnd, as well, so --

JUDGE MOSS: Okay. Nothing further from
the Bench. |Is there any followup from Quest?

MR. SHERR:  Your Honor, may | have one
moment ?

JUDGE MOSS: Sure.

MR, SHERR:  Your Honor, my nonment has
passed. Thank you. Qwest has no further questions
at this tine.

JUDGE MOSS:  All right. M. Harlow, did
you have any foll owup before we go to redirect?

MR. HARLOW Just a nonent, Your Honor
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1 No, Your Honor.

2 JUDGE MOSS: Thank you. Redirect, Ms.

3 Smth?

4 M5. SMTH:  Yes, Your Honor. Thank you.
5

6 REDI RECT EXAMI NATI ON

7 BY Ms. SM TH:

8 Q Dr. Bl acknon, in response to a question

9 from M. Harlow, you were asked about your

10 famliarity with ratings agencies. Do you recal

11 that |ine of questioning?

12 A Yes.

13 Q And do you recall questions specific to

14 what's been marked and admitted in this docket as

15 Exhibit 4207?

16 A Yes, M. Harlow pointed me to this

17 statement. Standard and Poor's said that, to neet

18 these maturities, Qwmest must conplete the sale of its
19 directories business in 2003.

20 Q Are you famliar with any other rating

21 agenci es, other than Standard and Poor's?

22 A Yes, | am Mody's is probably the other
23 of the nost often consulted rating agencies.

24 Q Do you have any opinion with respect to the

25 reliability of the Moody's rating agency?



1491

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes. | think it's at least as reliable as
the Standard and Poor's.

Q Could | direct your attention to what's
been marked in this docket --

MR. HARLOW  Your Honor, if it would nove
things along, we would stipulate to adm ssibility of
Exhi bit 420.

MS. SM TH: 4207?

MR. HARLOW Excuse ne, what's the nunber
here, 425.

M5. SMTH  If --

MR. HARLOW That woul d avoid the need for
further foundation.

MR, SHERR: Qwest woul d have no objection
to that.

JUDGE MOSS: 425, previously identified, |
assume you're going to nove its adnmission. We're
getting ahead of ourselves here.

MS5. SM TH: Yes, Conmission Staff noves
425.

JUDGE MOSS: All right. There's apparently
no objection, so 425 will be admitted as marked. You
may now refer to it sinply as an exhibit.

MS. SM TH.  Thank you, Your Honor.

Q Dr. Blacknmon, in Exhibit 425, is there
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1 anything in that article that you believe is of

2 significance to the proceedi ng today?

3 A Yes, yes, | do. The Standard and Poor's, |
4 bel i eve, has consistently, over the |ast -- maybe not
5 quite the last year, but since |ast summer, placed

6 nore i nmportance on the Dex transaction than has

7 Moody's. Though | would also note that it's easy to
8 read too nmuch into the Standard and Poor's statenent.
9 Really, all they are saying there is that to neet the
10 schedul e of debt repaynent that is currently in

11 pl ace, the Dex sal e needs to happen. They are not

12 sayi ng anything nore than that about sone other, you
13 know, renegotiated schedul e of debt. They're not

14 sayi ng that bankruptcy will occur wthout the sale.
15 And Moody's, | believe, has concluded that
16 the sale of Dex is not significant one way or the

17 other in terms of Qvest and its bond ratings. The
18 Moody' s statenent, which was rel eased because of the
19 refinancing of the one billion dollars in a couple

20 weeks that | was tal ki ng about, has Qmest ratings on

21 review for possible downgrade until -- and then it
22 lists four conditions that need to be resol ved before
23 it can take Qwest off the list of suspect conpanies,

24 and the sale of the Dex business is not one of those

25 four conditions.
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So ny understanding is that Moody's really
does believe that, one way or the other, that the
i rppacts on Qmest are essentially a wash as to whet her
the second half of the Dex sale occurs.

M5. SMTH. That's all the redirect we
have, Your Honor.

JUDGE MOSS: Okay. Appreciate your
brevity. Al right. |t appears there's nothing
further for Dr. Blacknmon, and so with that, we thank
you for your testinony.

THE W TNESS; You're wel cone.

JUDGE MOSS: You may step down. That does
conplete our witnesses. Now, it's ten mnutes to
7:00. W have some brief business to attend to in
terms of sonme exhibits. | understand there needs to
be sone di scussion concerning briefing. For ny part,
I"'mwilling to stay. M. Trautman, is there sone
ot her piece of business?

MR. TRAUTMAN:  Your Honor, we did have one
notion pertaining to the confidentiality of Exhibit
422-C by Dr. Blacknon that | think was deferred.

JUDGE MOSS:  Yes.

MR, TRAUTMAN:. That we would like to bring
now, if that's --

JUDGE MOSS: All right. Well, let's do
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that while the Comm ssioners remain on the Bench, and
the other stuff we can let them go and take care of
or we can reconvene on Monday, as the parties w sh.

MR. TRAUTMAN: The only other matter is,
after that, | would |like to nove for adm ssion of the
record requisitions that have not been admitted.

JUDGE MOSS: Right. W'Ill take that up
too. Let's go ahead and have the argunment on the
chall enge to confidentiality of exhibit nunber which?

MR. TRAUTMAN: It is on sone of the nunbers
in Exhibit 422-C, which was Dr. Bl ackmon's Exhi bit
GB- 4C.

JUDGE MOSS: All right. State your case.

MR, TRAUTMAN: All right. There are two
nunbers in particular. And the notion stens fromthe
-- | should back up. Dr. Blacknmon filed this on My
21st, and then, subsequent to that, on May 27th, M.
Reynol ds filed supplenental rebuttal testinony that
reveals a nunber -- | was going to say a nunber of
nunbers, but many nunbers that are rel evant here.

Now, | ooking to Exhibit 422-C, there is a
nunber in the line that says Washi ngton gai n anount,
there are actually two nunbers. They are a val ue
over 15 years, value over 40 years. Under that

colum, on Washi ngton gain anopunt, there are two
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nunmbers. We would submit that those nunbers, they
are, in fact, the same nunber, those nunbers are now
clearly not confidential, because in M. Reynolds
testimony of May 27th, and that was Exhibit 94 --

JUDGE MOSS: Got a nore specific reference?

MR, TRAUTMAN: Page five of the exhibit,
there are -- first of all, there's a -- on line 11
in the mddle of the table, there's a line that says
percentage of sales price, and | think -- and that's
taken, if one |ooks at Footnote 11, from Exhibit
GB-2C, and | think M. Reynolds clarified that that,
in fact, is the percentage of the gain on sale for
Washi ngton, so it's Washington's share of the gain on
sale, and that can be verified by |ooking at GB-2C.
M . Reynol ds has, by backing out, he said that 81
percent of that nunber is $928.5 million. WeIlIl, one
can easily take the calculation in reverse, take
928.5 million, divide it by 81 percent, and arrive at
the nunber, which is in GB-2C, but is now a public
numnber .

JUDGE MOSS: So in brief, you' re arguing
that any claimof confidentiality has been waived?

MR, TRAUTMAN: Correct.

JUDGE MOSS: All right. M. Anderl.

MS. ANDERL: Your Honor, might | inquire if
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that's the only nunber

MR.
nunber --

MS.
wants to hear

with nme, but

that's --

TRAUTMAN: The ot her nunber is the

ANDERL: We

I, I nmean, if Your Honor

us go back and forth on it, that's fine

I was thinking | could respond all at

once to Staff's entire notion.

MR.

TRAUTMAN:  We have one notion on a

di fferent nunber, but for

The ot her nunber,

different reasons. Ckay.

goi ng back to GB-4C, Exhibit 422-C,

isin the line that says projected inputation. Both

of the nunber

now | believe Qnest

t he confident

confi denti al

Reynol ds' testinony,

s that are in that line, and it was --

had argued that the reason for

iality of those nunmbers was to protect

growth rates,

but, again, reviewing M.

whi ch was Exhi bit 94, he had

attached to his testinony Exhibit 95, which was

| abel ed as exhibit -- a confidential exhibit MR-4C,

and there are severa

be confi dent

al .

However, in his

figures on there, purported to

testi mony, Exhibit 94, on

page -- there are three nunbers, Exhibit 94, on page

five, he has disclosed the nunber that he has

entitled sum

He has al so,

of nom nal paynments, $10.728 billion

on page si X,

di scl osed on lines six and
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seven, he's disclosed the nunbers fromyear one and
year 50, which also conme from MSR-4C, of $113.73
mllion and $338.17 mllion. Now, by having sinply
those three nunbers, and by having in particular the
nunber in year one and the nunber in year 50, one can
do a cal culation and achieve an overall growth rate,
and that, in fact, was the growh rate that Dr.
Bl acknon referred to at 2.25 percent.

The only growth rates that would --
remai ning, and | should add, that growmh rate, if one
| ooks at Exhibit 95, in the colum under pre-tax
revenue credit, the 2.25 percent would not be
constant down that colum. It would change from year
to year.

However, one's know edge of the projected
i mputation amounts that are found in Exhibit 422-C on
the projected inputation Iine cannot enabl e anyone to
ascertain those individual growh rates, and so since
the -- if the objection was to revelation of growh
rates, the overall growh rate can al ready be
ascertained fromthe nunbers that M. Reynol ds has
chosen to reveal it had been nmarked as confidenti al
And the overall growth rate cannot, and Staff would
al so take some objection to having an exhibit that

has been marked as confidential by Qwest, but then
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Qnest's witness selectively pulls out, for instance,
the $10.728 billion figure, which can now be put out
for public consunption. But, on the other hand,
Staff is precluded fromputting out for public
consunption the projected inputation nunber that's in
Exhi bit 422-C, and Staff does not believe there is
any nore validity anynore for that claim of
confidentiality.

JUDGE MOSS: Okay. Ms. Anderl.

MS. ANDERL: Thank you, Your Honor. First,
with regard to the sumof the nom nal paynents
nurmber, we've never clained that to be confidential
That is in M. Reynolds' testinony at Exhibit 94,
page five, line 12. 1In the stipulation, it
calculates out at 1.644 billion. In M. Reynolds
calculation of Staff's proposal, it calculated to the
10.3 billion. W had never asserted a clai m of
confidentiality as to that nunber, and so just to
ki nd of put that aside.

However, with regard to the other nunbers
that M. Trautman is tal king about on Exhibit GB-4C
or 422-C, let ne address the Washi ngton gai n anmount
first. It was never our intent to disclose that
nunber. That nunber is not disclosed anywhere in M.

Reynol ds' testinobny, and we believe that it ought to
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remai n confidential.

And really my argunment is the sane with
regard to the projected inputation nunmbers. W' ve
never reveal ed any of those nunbers in M. Reynolds’
testinony. It was not our intent to reveal them
Frankly, | believe that what happened was in our
desire to not overdesignate things as confidenti al
and in our haste to file this testinony, we failed to
take into consideration the either sinple or
el aborate cal cul ati ons that one might be able to do
to back into nunbers. And that's sinply the way it
happened. | think disclosing the nunbers on the
public record here in the transcript, just kind of
saying this is what they are, is though different
fromif a person were famliar with this record and
wi shed to go to all of the trouble of obtaining the
necessary exhibits and nmaking the cal cul ati ons.

So | think that to the extent that a
sophi sticated person with know edge of this case
m ght be able to back into or calculate sone of these
nunbers, | understand Staff's claimthat we have
wai ved the confidentiality, | disagree with it, and I
of fer for you ny explanation with regard to that.

JUDGE MOSS: Okay.

CHAI RWOMAN SHOMALTER:  Just reni nd ne
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briefly on the nmerits of why it was confidential to
begin with. Wat was that reason?

MS. ANDERL: ©Oh, Your Honor, we filed, |
think, a fairly long pleading with regard to the
confidentiality of all the sale nunmbers. Mbst of it
really boils down to the fact that this transaction
isn't conplete yet, and having sensitive transaction
nunbers in the public domain mght come back to haunt
us to the extent the transaction does not conplete.

CHAl R\OMAN SHOWALTER:  Okay.

JUDGE MOSS: Let's have sone conference on
thi s one.

(Di scussion off the record.)

JUDGE MOSS: All right. Back on the
record. Cone to order, please. The Bench has had an
opportunity to confer and concl udes that the
confidentiality should be maintained. So with that,
| believe we are to the point where we have a few
bench exhibits and records requisitions to nove, sone
di scussion regardi ng the procedural schedule for
briefs, and so the Conm ssioners | think, if they
wi sh, could | eave at this point or stay, as they
choose.

CHAl RANOVAN SHOWALTER:  Wel |, then, in that

case, let us say this has been a really npst
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i nteresting and engagi ng hearing, and all the counse
and the witnesses have done an outstanding job and
al so appreci ate nenbers of the audi ence, sone of whom
-- one of whom anyway, stuck it all the way through

MR. HARLOW Thank you. W appreciate the
Bench's patience with this difficult case.

MR. BUTLER:  Your Honor, frankly, I'm
worried if you're enjoying this stuff.

JUDCGE MOSS: Al right. Wth that, let us
nove to the business at hand. |'ve previously
i dentified nost of the record requisitions and bench
request numbers to exhibit nunmbers. | think | can
safely pick up to nake sure that's all covered

We identified this bench illustrative
exhibit, the matrix that Chairwonman Showalter
prepared for cross-exam nation purposes, as Nunber
14. And then Bench Request 7 is Nunber 15. Record
Requisition 7 is Number 16. Bench Request 8 as
Nunber 17. The Bench -- 1'Il just call it the Bench
exhibit, the New York Tinmes article that was
distributed earlier today as 18, and then we have
Bench request 9 as Nunmber 19, although I'mgoing to
suppl enent that Bench request with a witten note.

So those are the nunbers that are reserved.

I woul d, assum ng no objection fromthe parties, nove
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fromthe Bench for the adnmission of the various bench
exhibits, including the response to 19 and any ot her
outstanding response. | think 8 is stil

outstanding. By that, | mean Bench Request 8.

MS. ANDERL: Your Honor, you just
referenced 19. Did you m sspeak there?

JUDGE MOSS:  No, Exhibit Number 19 is Bench
Request Nunber 9.

MS. ANDERL: |'msorry.

JUDGE MOSS: W th the caveat that those
that have not yet been furnished, parties could file
suppl enental material if they thought it was
necessary after seeing the response, because | don't
want to shut sonebody off from an objection, for
exanple, if it's something they haven't seen or if
they want to suppl enment.

By the way, my standing practice with
respect to bench requests, while they are typically
directed at a individual party, if other parties w sh
to provide a response, | will |ook at that, too. So,
you know, if that's the case with respect to -- |
think these were all pretty targeted, so | don't
i mgi ne there is anything |like that, but --

MS. ANDERL: Your Honor, just -- | mght

just note that the record requisitions, our practice
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in the past has been to not provide them as | think
| told you, to the Bench, but | have issued
instructions that the ones that are still outstanding
ought to be served -- filed with the Comr ssion, as
wel |l as served on the parties, consistent with what |
thi nk your desire was.

JUDGE MOSS: That's ny practice. | like to
have a copy. But let's focus on the bench requests
first and get that piece of it done. So if there's
no objection, we're going to admt the bench request
responses --

MS. ANDERL: No objections.

JUDGE MOSS: -- with the nunbers to which
they're identified as exhibits. And again, if
there's sonething that cones in post today, parties
are free to contact ne by appropriate nmeans served on
all parties with respect to any proposal s or
obj ecti ons.

As to the records requisitions, my sense is
that perhaps things have been a little different on
the telco side than they have been on the energy
side. | typically have treated those as bench
requests in the past, but nmy understanding is you al
are accustoned to having parties offer those for

admi ssion if they wish to have themadnitted. So
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think -- all these, | think, came from Staff. So are
there ones that you wi sh to nove?

MR, TRAUTMAN: Well, yes. The Record
Requisition 1, | note has already been admtted
t hrough M. Kennard.

JUDGE MOSS:  Yes.

MR. TRAUTMAN: We woul d nove for adm ssion
of 2, 3, 4 and 6, with the caveat that we have not
yet received 5 and 7, but have been informed that
they are on their way.

MS. ANDERL: They are.

MR, TRAUTMAN:  We may nove their adm ssion
upon receipt.

M5. ANDERL: But 4 is not noved?

MR. TRAUTMAN: Two, 3, 4 and 6 are all
noved. Are there any objections to the adm ssion of
any of these?

MS. ANDERL: No.

MR. HARLOW  No.

JUDGE MOSS: Okay. That was sinple.
They'Il all be admitted, then, with the exhibit
nunbers |'ve previously indicated. It's up to you
all whether you want to reserve on 5 and 6. | have a
sense of what you're going to be responding to, but

you want to go ahead and nove the adm ssion of 5 and
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6 and take care of that now?

MR. TRAUTMAN: Five and 7?

JUDGE MOSS: Oh, 5 and 7, quite right.

It's a small amount of surplus -- in the worst case,
it's a small amount of surplus to the record that is
al ready six shelf feet, so don't be concerned about

t hat .

MR. TRAUTMAN:  Ch.

M5. ANDERL: | think it's unlikely in the
extreme that our responses to those would prejudice
you.

MR, TRAUTMAN: | wouldn't think they woul d.
I think we can probably nove their adnission.

JUDGE MOSS: All right. Let's just go
ahead and do that. W thout objection, those will be
mar ked as admitted. This just saves tine later,
everybody. | appreciate it. Al right.

| believe that conpl etes our record, and
subject to the things being submtted, of course. |
will provide the parties with an updated exhibit |ist
on Monday by electronic mail, and I'll ask you to
check and see if |'ve made mi stakes, and if | have,
you bring themto ny attention and if | agree they're
m stakes, |I'Il correct them

Is there anything else with respect to our
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record or can we nove to our discussion of briefing
and post - hearing?

MS. ANDERL: Not hi ng.

MR. TRAUTMAN:  Not hi ng.

JUDGE MOSS: Okay. Good. Well, let's talk
about briefing. W currently have a schedul e that
calls for simultaneous initial briefs. |f nenory and
Ms. Anderl's jogging of my menory off the record
earlier today serve, the initial sinmultaneous briefs
were schedul ed for June 20th and the reply briefs for
July 2nd. |s there any suggestion that we should
change that schedul e?

MR. TRAUTMAN: Yes, Your Honor. Conmmi ssion
Staff would request that the initial briefs be
extended for two weeks, one week to accommodate
sinmply the extension of the hearings that were
anticipated to go until My 23rd, and they now have
gone until May 30th. And second, for the shear
conplexity of the case that | don't know whether --
and the inmense vol une of paper and testinmony and
evidence that | don't know have been anticipated at
t he outset.

So we woul d ask that the June 20th date be
noved to -- wouldn't be July 4th -- July 3rd, and

then that the reply briefing be three weeks after
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that date. There currently, | believe, was a 12 or
13-day period between the two briefs, and in |ight of
the, again, the conplexity of the case, Staff
believes the further extension is warranted.

Staff would also note, in reference to the
extension of the initial briefs, that due to sone
previ ously schedul ed comm tnments, a one-week
extension will not -- while certainly better than
none, wll not be of as nuch use to Staff.

JUDGE MOSS: And to what date did you
propose the reply briefs?

MR, TRAUTMAN: Three weeks from July 3rd
woul d be July 24th.

JUDGE MOSS: (Okay. Anybody el se want to be
hear d?

MS. ANDERL: Yes, Your Honor. W would
oppose an extension of the magnitude suggested by
Staff. We believe that when the briefing schedule
was originally established, it took into account the
anount of time the parties would reasonably need
after the close of the record and recei pt of
transcripts. In this case, because the buyer and the
sel l er have requested expedited daily transcripts,
the lag tinme in waiting for your transcripts has been

elimnated. So we think that that nore than really
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mekes up for any additional -- any tine we m ght have
| ost because of the additional hearings.

And we, as |'m sure you' re aware, have an
urgency with regard to this transaction. |
understand that two weeks in the briefing schedule
may or may not nmke a difference in when the
Commi ssion issues an order, but it is not our desire
to see any delay at all

MR. HARLOW If | could add to that, Your
Honor, that the buyer woul d consider any delay in the
ultimate decision in this case, which | think would
probably arise out of a briefing delay of this
magni tude, would be very prejudicial, potentially
very costly for the buyer due to the favorable bond
mar ket that you heard about from M. Kennard and
per haps ot her w tnesses.

You know, just to be nore hel pful than just
sinmply saying no, the Reagan approach of just say no
didn't work very well in the drug use, either, but
Ms. Anderl's point is well-taken that we can start
right away on the main briefs, and what | would
suggest is that naybe we should shorten the interva
between the initial briefs and the reply briefs
sonewhat and - -

MR. BUTLER: No.
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MR HARLOW -- try to keep our ultimate
final brief, you know, within a week of the initia
date, because, you know, we've had the exhibits for a
long tinme, we have the transcripts, we ought to be
able to say about 95 percent of what we need to say
in our opening briefs and our reply should truly be
limted to replies, and so they should take a little
less tinme.

JUDCGE MOSS: Let ne raise this point, and
that is that one of the factors that sonetines makes
briefing in conplex cases challenging is that you
have multiple parties filing multiple briefs. Now,
in this case, | presune that the parties who have
filed the settlement stipulation will be all arguing
for its adoption as the Conmm ssion's resolution of
the case. So has there been any di scussion anong you
about filing a joint brief?

MR. BUTLER: No, and | seriously doubt
whet her that will work for us.

MS. ANDERL: Your Honor, | think that our
brief would be nuch nore extensively opposed to
Staff's position, and I'm not sure that Public
Counsel , WeBTEC or AARP would be willing to join in
that, you know, so | -- we're going to need to say

what we're going to need to say, and we're going to
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need to address all the other issues. I'"'m not sure

that the other kind of joint settling parties want to

do that.

JUDGE MOSS: What about Dex Hol di ngs?

MR. HARLOW Well, we're going to be
coordinating quite closely with Qwest, and | inmgine
we'll be sharing drafts of our briefs in advance to

try to certainly harnoni ze them and avoi d needl ess
repetition. We have our own, you know, obviously
poi nt of view and approach to things that's sonewhat
different from Qnest, but we're approachi ng the whol e
case on a cooperative basis.

MR. BUTLER: And Your Honor, we appreciate
keeping the interval between the initial briefs and
reply briefs. That is really necessary to be able to
handl e these briefs and the conplexity of the issues.

JUDGE MOSS: Current interval is 13 days.

M5. ANDERL: And | was going to nmention,
Your Honor, still Staff's burden is |ightened
somewhat in that they won't be responding to Public
Counsel or DOD briefs, except to the extent that they
support the settlenent, which our brief will, as
well, so their conplexity that they face in witing a
reply brief at least is mnimzed to sone extent,

t hi nk.
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1 MR. HARLOW If we nove the initial brief
2 out a week, that would | eave Staff an entire nonth,
3 leave all of us an entire nonth to draft the brief.
4 And then, if we kept the interval 13 days, we could
5 actually increase that to 14 days, have the briefing
6 done on July 11th, and | don't think that would be

7 unduly prejudicial for proponents of the transaction.
8 MR. TRAUTMAN: | would not call Staff's

9 task as light or the burden as light or miniml. |
10 don't think that the intervals that Staff has

11 suggested are at all out of line with briefing

12 schedul es in cases of this magnitude in which | have
13 participated in the past. And again, for the initia
14 -- the initial extension, | nmean, a seven-day

15 extension sinply reflects the fact that the hearings
16 have gone seven days | onger than scheduled. And as
17 to sinply having one additional week, again, due to
18 some prior scheduled commtnents that did not

19 antici pate the extension of the hearings, Staff

20 firmy believes that an extension until further July

21 i s necessary.

22 JUDGE MOSS: How do we get to July 3rd with
23 a seven-day extension? | cone up with June 27th.

24 MR. TRAUTMAN: That's correct. And that

25 was sinply -- and the other week was because Staff
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feels that the magnitude of this case and the

conpl exity has exceeded what was originally
envi si oned, and also due to the fact that, due to
some prior comm tnents, an extension of only one week
will not be nearly as useful for the Staff.

And the other point | would nention, in
terms of the need for speed, obviously we don't want
to delay this infinitely into the future, but we do
have a closing date for the Rodney sale that would
not -- that the dates suggested for briefing are not
going to in any way run up to that date, and we al so
don't have the type of nine or the ten-nonth
suspensi on period that we often have in a rate case
that would further constrain the briefing.

MR, BUTLER:  Your Honor, if | just m ght
add ny understandi ng that Public Counsel's
unavail able fromthe 11th through the 14th, so
whi chever schedul e proposal is adopted, if we could
avoid a due date in that period, we would appreciate
it.

JUDGE MOSS: Eleventh through the 14th of
what ?

MR BUTLER: July.

JUDGE MOSS: So you would favor an

extension of the reply briefing?



1513

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BUTLER: Either an extension of the
reply briefing or having it due before the 11th.

MR. HARLOW How about the 27th and the
10th? | don't see how the case has becone nore
conpl ex when a whole set of parties won't be briefing
agai nst each other due to the settlement. It seens
| ess -- much | ess conplicated.

MR. TRAUTMAN: It's conplicated from
Staff's point of view

JUDGE MOSS: Let's be off the record.

(Di scussion off the record.)

JUDGE MOSS: Let's be back on the record.
W' ve had sonme off-the-record di scussions about the
dates for our post-hearing process, and |'ve
indicated informally that | will make a fina
deternminati on and announce that on Monday, but that
tentatively I"'minclined to allow for an extra week
relative to what was previously planned for the
initial briefs, and that would put them due on June
27th.  And then we will maintain the interval between
initial and reply briefs so that the reply briefs
woul d be due on July 10th, and that woul d be subject
to sone further review by ne on Monday.

As | recollect, our procedural rules inpose

a 60-page limt on briefs, which | have al ways
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t hought to be exceedingly generous. Do we want to
i mpose any guidelines with respect to the I ength of
briefs?

MR, TRAUTMAN: | can't say at this tine
that I would ask for an extension.

MS. ANDERL: You nmight hear fromus a week
before the briefs are due indicating that it wll
take us nine nore days to cut seven pages out and
asking for some sort of a page |ength extension, but
I wouldn't necessarily expect that that woul d happen,
nor would it be very nuch over 60 pages if it did.

JUDGE MOSS: | believe it was in a
proceeding in California recently that it was
reported that one of the parties filed a brief of 854
pages, and the Conmi ssion rejected that brief and
ordered it to be refiled at a reasonable |length. So
if you're five pages over and it would take you nine
days to cut the five pages, that would be sonething
we mght entertain, but no 854-page briefs.

MR, TRAUTMAN: | was thinking the sane
thing. | was thinking, if it were anything, it would
be five or ten pages at nost.

JUDGE MOSS: Okay. You all can nmeke an
appropriate motion if that becomes an issue. Short

is better. Al right. Anything -- is there any
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1 other matter, any other business we need to take up
2 before we cl ose our record?

3 Hearing nothing, | would like to add ny
4 comments to those of the Chairwonman and say |

5 appreciate the fine job you have all done in this
6 proceeding. It has been a nobst interesting

7 proceedi ng and so well-presented, | really do

8 appreci ate the professionalismthat you' ve al

9 di spl ayed throughout. And with that, our record wll
10 be cl osed.

11 MR, HARLOW Thank you, Your Honor.

12 MS. ANDERL: Thank you.

13 MR. TRAUTMAN: Thank you.

14 (Proceedi ngs adjourned at 7:28 p.m)
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