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1 Waste Management of Washington, Inc. (“Waste Management”) has moved to dismiss Stericycle’s Complaint and Petition on the grounds that it fails to state a claim upon which relief can be granted.
  Waste Management’s motion should be denied because it relies on an unduly restrictive view of the authority of the Washington Utilities and Transportation Commission (“Commission”) under RCW 81.77.030.  The Commission has authority under RCW 81.77.030 to consider Stericycle’s claim that Waste Management has abandoned its authority to collect biomedical waste under Certificate G‑237.  Whether Stericycle can prove that it is entitled to relief on that claim raises factual questions that cannot be decided on a motion to dismiss. 

I.  BACKGROUND
2 Biomedical waste is “solid waste” whose collection the Commission regulates under RCW Chapter 81.77.
  Generally, a company must obtain a “G certificate” from the Commission before hauling solid waste for compensation in Washington.
  The Commission has interpreted the authority conferred by a G certificate as including the authority to collect biomedical waste.
  

3 Waste Management holds Certificate G‑237.
  The certificate expressly restricts Waste Management from collecting biomedical waste in a few areas of King County adjacent to Redmond,
 but nothing else in Certificate G‑237 mentions biomedical waste.
4 As described in the “Procedural Status” section of Waste Management’s motion, in March 2011 Waste Management filed a tariff for the collection and transportation of biomedical waste under its Certificate G‑237.
  Stericycle filed a Complaint alleging that Waste Management had abandoned its authority to handle biomedical waste.  Among other things, Stericycle asks the Commission to amend Certificate G‑237 to exclude the collection of biomedical waste on the grounds that Waste Management has abandoned its authority to provide such services.  Waste Management has moved to dismiss Stericycle’s Complaint.
II.  ARGUMENT

A.
The Commission Should Adhere to its Prior Interpretation of RCW 81.77.030.

5 Waste Management argues that the Commission has no authority under RCW 81.77.030 to “fragment” Certificate G‑237 by deleting the right to perform one type of service, as Stericycle requests.  The restrictive reading that Waste Management advocates is not consistent with the Commission’s prior interpretation and should be rejected.
6 The final paragraph RCW 81.77.030 provides:
The commission, on complaint made on its own motion or by an aggrieved party, at any time, after providing the holder of any certificate with notice and an opportunity for a hearing at which it shall be proven that the holder has willfully violated or refused to observe any of the commission’s orders, rules, or regulations, or has failed to operate as a solid waste collection company for a period of at least one year preceding the filing of the complaint, may suspend, revoke, alter, or amend any certificate issued under the provisions of this chapter.

7 Waste Management argues that the Commission’s authority under RCW 81.77.030 is all or nothing.  According to Waste Management, the Commission can revoke only entire certificates, and cannot “fragment” them by removing particular rights contained within a certificate.

8 The Commission considered the scope of its authority under RCW 81.77.030 in Mason County Garbage Company v. Harold LeMay Enterprises, Cause No. TG‑2163.  Both companies involved in that case held certificates that authorized them to collect solid waste in Mason County.  In 1974, they informally agreed that Mason County Garbage (Mason) would serve residential customers, while Harold LeMay Enterprises (LeMay) would serve commercial customers.  The two companies operated that way until 1988, when Mason learned that LeMay was resuming service to residential customers.  Mason filed a complaint with the Commission, arguing that LeMay had abandoned its right to serve residential customers in Mason County.  Mason asked the Commission to amend LeMay’s certificate by deleting that authority.

9 LeMay made an argument similar to the one that Waste Management makes now.  The Commission rejected it, holding:
The very existence of statutory authority [in RCW 81.77.030] to “amend or alter” certificates contemplates less-than-total geographic or commodity abandonment.  Amendment recognizing major service types is appropriate.

* * *

When a certificate holder has failed to operate as a garbage and refuse collection company for a least one year preceding the filing of a complaint, the Commission is authorized to suspend, revoke, alter or amend the certificate.   The statutory language is permissive (may) rather than mandatory (shall) and the Commission therefore has discretion to take any or none of the authorized actions, depending on the particular facts of the case and on public policy considerations.  Public policy considerations might include, but would not necessarily be limited to, the limitations on restrictive amendments set forth in WAC 480-12-050.[
]  In this case, there do not seem to be any compelling public policy considerations which would preclude a restrictive amendment of the type requested.  In fact, the Commission has granted just this type of limited authority on initial application.

Mason County Garbage Co. v. Harold LeMay Enters., Order M.V.G. No. 1403 at 6, 7 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989) (attached as Attachment A); see id. at 8-9.  

10 The Commission examined the evidence and determined that LeMay had abandoned its right to provide residential garbage service in Mason County.  The Commission amended LeMay’s certificate accordingly.

11 LeMay appealed, and the Court of Appeals reversed.  The Court assumed that “the Commission has the authority to amend a garbage collection certificate based upon a certificate holder’s abandonment of only a portion of its authority,” but it held that the facts did not establish abandonment in that case.
  On remand, the Commission restored the authority it had deleted from LeMay’s certificate.
 
12 The Court of Appeals did not reject the Commission’s interpretation of its authority under RCW 81.77.030, and that interpretation has remained unchanged since the LeMay litigation.  Under that interpretation, the Commission has discretionary authority to “alter, or amend” a G certificate if the evidence establishes that a company has abandoned a portion of its authority and if public policy considerations do not preclude an amendment.
  
13 An agency, of course, may change its interpretation of a governing statute, but it must provide a reasoned explanation for doing so.
  Waste Management says the Commission should disregard its 1989 LeMay decision and adopt a “strict interpretation” of RCW 81.77.030 in this case because biomedical waste collection is different from traditional solid waste collection.
  Certainly, the Commission may consider the nature of biomedical waste collection, along with other circumstances and public policy, when it exercises its discretion under RCW 81.77.030.  But the mere fact that this is a biomedical waste case is not a good reason for the Commission to disregard LeMay and hold that it has no discretion.
  
14 Should either Stericycle or Waste Management rely on an agreement not to compete that the companies may have executed in 1996 without Commission approval, the public policies for the Commission to consider could include those disfavoring contracts in restraint of trade.
  At this time, however, the agreement is not before the Commission, and it is unclear whether or to what extent either company intends to rely on it.

B.
The Constitution Does Not Preclude the Commission From Considering Whether to Award Relief in this Case. 
15 Waste Management suggests that, because G certificates are property entitled to constitutional protection, the Commission cannot “fragment” rights under them except in “egregious circumstances.”
  G certificates are property for some purposes, as RCW 81.77.040 recognizes.
  The Constitution does not say that government action cannot alter property rights, however.  It says that no person shall be deprived of property without due process of law.
  Generally, government deprivation of property interests must be preceded by notice and an opportunity for hearing.
  Indeed, RCW 81.77.030 requires that the Commission provide “notice and an opportunity for a hearing” before altering or amending a certificate.  The Washington Administrative Procedure Act also requires that “an agency may not revoke, suspend, or modify a license unless the agency gives notice of an opportunity for an appropriate adjudicative proceeding.”
  The adjudicative proceeding that the Commission has commenced in this case provides appropriate procedural due process.
16 Waste Management suggests that granting the relief Stericycle requests would result in an unlawful taking of private property.
  The Washington Constitution requires just compensation when private property is taken for public or private use.
  But the scope of Waste Management’s private property interest in Certificate G‑237 derives from and is defined by state law.  State law provides that the certificate is subject to the Commission’s authority to alter or amend under RCW 81.77.030.
  The Commission does not take any property within the meaning of the takings clause when it exercises that authority.
 
C.
The Fact that Stericycle Will Have the Burden of Proof is Not a Basis for Dismissal.
17 Waste Management is correct that Stericycle, as the complainant, will have the burden to prove abandonment.
  The language of RCW 81.77.030 makes that clear:

The commission, on complaint made on its own motion or by an aggrieved party, at any time, after providing the holder of any certificate with notice and an opportunity for a hearing at which it shall be proven that the holder . . . has failed to operate as a solid waste collection company for a period of at least one year preceding the filing of the complaint, may suspend, revoke, alter, or amend any certificate . . . .
(Emphasis added.)

18 The statutory language does not describe what kind of proof is needed, but the legislative history sheds some light on that question.  The “failed to operate” language was added in 1965.
  The bill that added it also contained this second “failed to operate” clause:
The commission on complaint made on its own motion or by an aggrieved party, at any time, after the holding of a hearing of which the certificate holder has had notice and an opportunity to be heard, and at which it shall be proven that the holder has failed to operate as a garbage and refuse collection company in part of the area or territory covered by such certificate for a period of at least one year preceding the filing of the complaint, may alter or amend such certificate by deleting such area or territory therefrom if such area or territory is being served pursuant to a certificate held by another garbage and refuse collection company.
19 Governor Dan Evans vetoed the above language, saying:
It is possible that a company might fail to operate in a certain territory because a competitor had all of the available customers; and a deletion of this territory would thus eliminate any chance of competition in the future.

Moreover, this bill does not require a showing that the company in question had refused service to any potential customer.

I have vetoed the last paragraph of Section 1 because I fear that it will have the effect of reducing competition in the garbage and refuse collection industry which would not be in the best interests of the public.

20 Washington courts may consider a governor’s statements on vetoing a part of a bill to discern the meaning of the remaining sections.
  The statement quoted above shows Governor Evans thought the unvetoed “failed to operate” portion of RCW 81.77.030 would not have the effect of reducing competition.  He understood that a showing of “failed to operate” could include evidence that a company had refused service to a potential customer.
21 Though the Court of Appeals in LeMay did not mention the 1965 veto message, it expressed a similar view about the type of proof required under RCW 81.77.030:  “We believe that a certificate holder can be deemed to have abandoned a portion of its ‘business of transporting garbage and/or refuse for collection’ only if the certificate holder either is unavailable to serve customers or refuses to serve potential customers.”
  That view is consistent with the common law, which defines abandonment or waiver of a legal right as an “intentional relinquishment of a known right” that must be demonstrated by “unequivocal acts or conduct.”
  
22 The fact that abandonment may be difficult to prove is not a basis for dismissing Stericycle’s complaint.  Under CR 12(b)(6), a plaintiff states a claim upon which relief can be granted if it is possible that facts could be established to support the allegations in the complaint.
  Stericycle’s allegation of abandonment meets that standard.  The Commission should deny Waste Management’s motion to dismiss and allow the facts to be developed.
III.  CONCLUSION
23 The Commission should adhere to its interpretation of RCW 81.77.030 in Mason County Garbage Company v. Harold LeMay Enterprises, Order M.V.G. No. 1403 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989).  Under that interpretation, the Commission “may . . . alter, or amend” a G certificate by deleting a portion of it after considering the evidence and public policy.
  Neither the due process clause nor the takings clause of the state and federal constitutions precludes the Commission from considering whether to alter or amend Waste Management’s certificate.
24 Stericycle’s complaint states a claim upon which relief can be granted under RCW 81.77.030.  Whether Stericycle can prove that it is entitled to any relief on that claim will depend on the facts.  The Commission should deny Waste Management’s motion to dismiss and allow the facts to be presented.
DATED this _____ day of May 2011.
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�  � HYPERLINK "http://apps.leg.wa.gov/wac/default.aspx?cite=480-07-380" ��WAC 480�07�380�(1)(a); see � HYPERLINK "http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr12" ��CR 12�(b)(6).


�  In re Biomedical Waste Carriers, Docket TG�970532, Declaratory Order at 10 (Wash. Utils. & Transp. Comm’n, Aug. 14, 1998); In re Rowland d/b/a Kleenwell Biohazard & Gen.Ecology Consultants, Docket TG�920304, Final Order at 6 (Wash. Utils. & Transp. Comm’n, Jan. 25, 1993.)


�  � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=81.77.040" ��RCW 81.77.040�.  Under � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=81.77.020" ��RCW 81.77.020�, a company hauling solid waste under a contract with a city or town does not need a G certificate to perform that service.


�  See In re Am. Envtl. Mgmt. Corp., Order M.V.G. No. 1452 at 7 (Wash. Utils. & Transp. Comm’n, Nov. 30, 1990) (“The Commission agrees that the permanent authority of existing G-certificate holders includes the authority to collect infectious waste”); � HYPERLINK "http://apps.leg.wa.gov/wac/default.aspx?cite=480-70-041" ��WAC 480�70�041� (“Unless the company’s certificate is restricted against doing so, a traditional solid waste collection company may also perform specialized solid waste collection service.”)


�  A copy of Certificate G�237 is attached to Waste Management’s Motion to Dismiss Stericycle’s Complaint and Petition.


�  The restriction appears in the paragraph labeled “(PID435)” on the fourth page of Certificate G�237.


�  Dockets � HYPERLINK "http://www.utc.wa.gov/docs/Pages/DocketLookup.aspx?FilingID=110506" ��TG�110506�, � HYPERLINK "http://www.utc.wa.gov/docs/Pages/DocketLookup.aspx?FilingID=110552" ��TG�110552�.  The tariff in Docket TG�110552 went into effect by operation of law on April 6, 2011.  See Item 15, Wash. Utils. & Transp. Comm’n April 14, 2011 Open Meeting Agenda (available at � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/80277cc4b835db3f8825786c0070134b!OpenDocument" �http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/80277cc4b835db3f8825786c0070134b!OpenDocument�) 


�  Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶ 14 (April 12, 2011).


�  As of 1989, WAC 480�12�050(5) provided, in part:  “The commission will not accept restrictive amendments to applications for the transfer of a [common or contract carrier] permit or a portion thereof nor will it impose restrictive conditions on such a transfer where it is found that the restrictive amendment or conditions requested by the parties would divide rights at a point other than along clearly defined geographical or political lines, or would permit the separation of a commodity or commodities from a class of substantially related commodities or from a commodity classification set forth in Appendix ‘A’ herein entitled ‘Classification of brokers, forwarders and motor carriers of property.’”  Wash. St. Reg. 86�12�029.  The Commission repealed WAC 480�12�050 in 1999.  Wash. St. Reg. 99�01�077.


�  Mason County Garbage Co. v. Harold LeMay Enters., Order M.V.G. No. 1403 at 9 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989).


�  Harold LeMay Enters. v. Utils. & Transp. Comm’n, 67 Wn. App. 878, 883, 841 P.2d 58, 61 (1992).


�  Mason County Co. v. Harold LeMay Enters., Order M.V.G. No. 1599 (Wash. Utils. & Transp. Comm’n, Jan. 19, 1993).


�  Mason County Garbage Co. v. Harold LeMay Enters., Order M.V.G. No. 1403 at 7 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989) (“the Commission therefore has discretion to take any or none of the authorized actions, depending on the particular facts of the case and on public policy considerations”).


�  Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005); see Vergeyle v. Empl. Sec. Dep’t, 28 Wn. App. 399, 404, 632 P.2d 736, 739 (1981), overruled on other grounds by Davis v. Empl. Sec. Dep’t, 108 Wn.2d 272, 276, 737 P.2d 1262 (1987).


�  Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶¶ 16-24, 26 (April 12, 2011).


�  See Mason County Garbage Co. v. Harold LeMay Enters., Order M.V.G. No. 1403 at 7 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989) (“the Commission therefore has discretion to take any or none of the authorized actions, depending on the particular facts of the case and on public policy considerations”).


�  See generally � HYPERLINK "http://www.gpo.gov/fdsys/pkg/USCODE-2009-title15/pdf/USCODE-2009-title15-chap1-sec1.pdf" ��15 U.S.C. § 1�; � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=19.86.030" ��RCW 19.86.030�.


�  See Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/14ad0886d88d84a688257864005ee1f2!OpenDocument" ��Complaint and Petition of Stericycle of Washington, Inc.�, ¶¶ 8, 17 (March 21, 2011); Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶¶ 4, 27-29 (April 12, 2011).


�  Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶ 25 (April 12, 2011).


�  � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=81.77.040" ��RCW 81.77.040� provides that certificates “may be sold, assigned, leased, transferred, or inherited as other property, only if authorized by the commission.”  


�  Wash. Const. art. I, § 3; U.S. Const. amend. XIV, § 1.


�  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985).


�  � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.422" ��RCW 34.05.422�(1)(c).  G certificates fall within the definition of a “license” under � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.010" ��RCW 34.05.010�(9)(a).


�  Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶ 25 (April 12, 2011); see � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/31b7f51bc22ca22b88257879007e6ab8!OpenDocument" ��Answer of Waste Management of Washington, Inc. to Complaint and Petition of Stericycle�, ¶ 33 (April 21, 2011).


�  Wash. Const. art. I, § 16; see U.S. Const. amend. V. 


�  � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=81.77.030" ��RCW 81.77.030�.


�  See Kafka v. Mont. Dep’t of Fish, Wildlife & Parks, 201 P.3d 8 (Mont. 2008) (game farm regulation did not take farmers’ property interests in game farm licenses); Vanek v. State, 193 P.3d 283 (Alaska 2008) (fishing regulations did not take fishers’ property interests in commercial fishing permits).


�  Docket TG�110553, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4eb6d0c6e8ea7c3088257870005e0c2c!OpenDocument" ��Waste Management of Washington, Inc.’s Motion to Dismiss Stericycle’s Complaint and Petition�, ¶ 20 (April 12, 2011).


�  1965 Wash. Laws. 1st ex. sess. ch. 105, § 1 (copy attached as Attachment B).


�  1965 Wash. Laws 1st ex. sess. ch. 105, Note.


�  E.g., Guillen v. Contreras, 169 Wn.2d 769, 777 n.3, 238 P.3d 1168, 1172 n.3 (2010); State ex rel. Royal v. Bd. of Yakima Cnty. Comm’rs, 123 Wn.2d 451, 462-65, 869 P.2d 56, 63-64 (1994).


�  67 Wn. App. at 883, 841 P.2d at 61.


�  Wagner v. Wagner, 95 Wn.2d 94, 102, 621 P.2d 1279, 1283-84 (1980); White Pass Co. v. St. John, 71 Wn.2d 156, 163-64, 427 P.2d 398, 402 (1967).


�  McCurry v. Chevy Chase Bank, FSB, 169 Wn.2d 96, 101, 233 P.3d 861, 862 (2010).  Under � HYPERLINK "http://apps.leg.wa.gov/wac/default.aspx?cite=480-07-380" ��WAC 480�07�380�(1)(a), the Commission will consider the standards of CR 12(b)(6) in ruling on a motion to dismiss.


�  Mason County Garbage Co. v. Harold LeMay Enters., Order M.V.G. No. 1403 at 7 (Wash. Utils. & Transp. Comm’n, Aug. 18, 1989) (“the Commission therefore has discretion to take any or none of the authorized actions, depending on the particular facts of the case and on public policy considerations”).





TG-110553

COMMISSION STAFF RESPONSE TO WASTE MANAGEMENT MOTION TO DISMISS - 6

