[Service Date October 21, 2002]

BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION

COMMISSION
)
THE BURLINGTON NORTHERN ) DOCKET NO. TR-010684
AND SANTA FE RAILWAY )
COMPANY, )
) THIRD SUPPLEMENTAL ORDER
Petitioner, )
) INITIAL ORDER DENYING
V. ) PETITION
)
CITY OF SPRAGUE, )
)
Respondent. )
)
................................. )

Synopsis. Thisinitial order recommends denial of Burlington Northern and Santa Fe
Railway Company’s petition toclosethe“ D” Street or the* F” Street at-grade
railroad crossingsin the City of Sorague.

l. INTRODUCTION

Nature of Proceeding: Docket No. TR-010684 invalves afiling by Burlington
Northern and Santa Fe Railway Company (“Burlington Northern™) for permisson to
close an a-grade crossing in the City of Sprague, Washington.

Appearances. Danid Kinerk, atorney, Seettle, Washington, represents Burlington
Northern. SylviaFox, Mayor of the City of Sprague, represents the City of Sprague.
Jonathan Thompson, Assistant Attorney Generd, represents Washington Utilities and
Trangportation Commisson Staff (“Commisson Staff” or “ Staff”).

Procedural History: Burlington Northern initidly filed its petition to close the “D”
Street at-grade railway crossing in the City of Sprague on May 8, 2001.* The
Commission set the matter for a prehearing conference to take place on March 26,
2002. At the prehearing conference the parties agreed to a schedule caling for
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evidentiary and public hearings to take place in May, 2002. Subsequently the
hearings were adjourned, at the request of the City of Sprague, until September, 2002.
An evidentiary hearing took place upon due and proper notice to al interested parties
before Adminigtrative Law Judge Theodora M. Mace on September 18 and 19, 2002
in Sprague, Washington. A public hearing took place on September 18, 2002 in
Sprague, Washington. In addition to 28 exhibits submitted during the evidentiary
hearing, Burlington Northern submitted a post-hearing exhibit pursuant to a bench
request made during the hearing and Commisson Staff submitted a post-hearing
exhibit conggting of |letters written by members of the public in addition to public
comments made at the public hearing on September 18, 2002.

Initial Order: The presding Adminidrative Law Judge proposes that the
Commission deny the petition of Burlington Northern to close the“D” Street or the
“F’ Street at-grade railway crossingsin the City of Sprague.

. BACKGROUND

Sprague is a city with a population of gpproximately 500 located about 40 miles south
west of Spokane. Itislocated in arura areaof eastern Washington.

Burlington Northern runs amain line track, aswell as two side tracks, east and west
through Sprague. There are severa streets running north and south in Sprague that
currently cross the Burlington Northern line as it runs through the town. These streets
are denoted “B”, “D”, and “F.”? The“B” Street crossing is the one furthest east®,
with the “F’ Street crossing the furthest west. Each crossing is gpproximately 600
feet from the crossing on either side of it. Thecrossing a “C” Street was closed in
1987, pursuant to Commission Order in Cause No. TR-2005.* The“E” Street
crossing was aso closed in 1987 pursuant to Commission Order in Cause No. TR-
2006..

! On September 12, 2002, Burlington Northern filed an amended petition seeking, in the alternative, to
closethe*F” Street crossing.

2 Exhibit Nos. 1-4 and 18 consist of maps and photographs and provide assistance in visualizing the

layout of the City of Sprague’s streets and railway crossings.

3 Highway 23, the main access to the city from Interstate 90, runs north and south further east of “B”

Street and crosses over therailway line on an overpass.

* Exhibit No. 19.

® Exhibit No. 20.
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The bulk of the developed part of Sprague is south of therailway line. The new
schoal isaso south of the raillway line, in the southwest corner of the city, most easily
reached from the north by means of crossng theralway lineat “F” Street. There are
some residences, a church and abasebdl field located north of the railway line. The
town has plans for further development north of the railway line because that is where
there is vacant land, but more importantly, because that land is on higher ground.
Further development south of the railway line is hampered by the fact that parts of it
arein aflood plain.

The city has designated “D” Street an emergency route. The fire department and
other emergency response facilities are located on “ C” Street south of the raillway line
and use both the“D” Street crossing and the“F’ Street crossing to access the north
part of the town. However, access to the north by ether crossing is hindered by the
weight limitations governing use of the bridge on Railroad Street between “D” and
“F’ north of the tracks.

The Grange, one of Sprague’ s main businesses, islocated north of the railway tracks
off “D” Street and Railroad Avenue®

(1. EVIDENCE

Burlington Northern. Burlington Northern presented testimony and exhibits that
demongtrated the public safety concern motivating the railway to close at-grade street
crossings such asthe“D” and “F’ dreet crossingsin Sprague. Burlington Northern
witness Mr. Cowles pointed out that 42% of vehicle-train collisons from 1997 to
2000 occurred & railroad crossings with active warning devices.” This satistic is
borne out by other statistics contained in the U.S. Department of Trangportation,
Federal Railroad Administration Annual Report 20008 Mr. Larsen, a Burlington
Northern locomotive engineer and a volunteer with the company’s Operation
Lifesaver education program, testified that if atrain is going 55 mph, it tekesamile
for it to cometo astop. Approximately 30 trains per day run through Sprague,

® Therailway line runsjust south of, and parallel to, Railroad Street, which is an east-west road owned
and maintained by Burlington Northern. Another similar road is Boxcar Avenue, located just south of,
and parallel to, thetracks. Boxcar Avenue runs only between “B” Street and “D” Street.

" Exhibit No. 7

8 Exhibit No. 10
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traveling a 45 mph.° Mr. Larsen aso stated that in 2001 there were 3,502 train
vehicle collisons at protected crossingsin the United States. Of those, 38 occurred in
Washington State, most of them on the west sSide of the state. Testimony at 110-112.

In response to the concern about the high probability of collisions occurring at gated
crossings, the Federa Railroad Adminigration (“FRA”) and Burlington Northern

have implemented a program to close street grade gated crossings. The FRA’sgod is
to close 25% of public and private at-grade crossings by the year 2001, using the
number of such crossingsin existence in 1991 as the base 1°

To determine which crossings to close, the FRA recommends that the following
criteria be considered: 1) redundancy of crossngs (more than four crossings per mile
in urban areas, more than one per milein rurd areas); 2) ability of vehicular traffic to
be re-routed safely and efficiently to an adjacent crossing; 3) a high number of
collisons a a crossing; 4) poor visibility.**

Burlington Northern utilizes somewhat smilar criteria 1) redundancy; 2) whether

the crossing is a designated emergency route; 3) whether it has low traffic volumes.

In addition, Mr. Cowles indicated the railway |ooks a inconvenience due to dosing,
necessity for the crossing, and the accident history at the specific crossing. He stated
that the railway would not want to land lock any individua or business. Testimony at
133-137.

Mr. Cowles pointed out that thereislow average daily traffic flow of 130 vehicles per
day a the“D” Street crossing. The“F’ Street crossing experiences aflow of 120
vehicles daily and “B” Street, 150 vehicles per day.*? Mr. Cowlesindicated that
emergency vehicles could use dternate routes to get to the north sde of town, dong
“B” or “F’ Streets. However, in view of the weight limitations on the bridge on
Railroad Street, north of the tracks, closure of “D” Street crossing would be better
because vehicles could avoid the bridge if they used “B”or “F’ Street routes.

Mr. Cowles dso stated that the Grange Supply store in town might experience some
inconvenience associated with closng the“D” Street crossing, but that there were

® Testimony at 87-89.
10 Exhibit No. 9

1 Exhibit No. 8, p. 5
12 Exhibit Nos. 12-14.
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plans to move the store to a closed Chevron station located in the southeast part of
town. Inany event, even if the Grange remained at the corner of “D” Street and
Railroad Strest, if the“D” Sireet crossing closed, Burlington Northern would remove
the sgnd bungdow to the south of the Grange which now impedes the flow of truck
traffic to and from the Grange.

Mr. Cowles also observed that there have been no incidents or accidents at any of the
Sprague crossings that he is aware of.** However he asserted that even if there were
no accident history, the probability of accidents at protected crossings continued to
represent a Sgnificant enough public safety concern to warrant closure.

Commission Staff. Staff witness Ahmer Nizam tedtified about the federd policy
promoting grade crossing closures. He cited sections from the Railroad-Highway
Grade Crossing Handbook,'* which recommend factors to be considered when
closure of agrade crossing isanissue. Thesefactorsinclude: existence of dternative
routes within a reasonable travel time and distance from the closed crossing;
aufficient capacity in the dternative routes to accommodate diverted traffic safely and
efficiently; sufficient access over the railroad by emergency vehicles, ambulances,

fire trucks and police; frequent use of the crossng by emergency vehicles, economic
assessment of the positive and negative impacts of crossing closures. The Handbook
suggests tha criteriafor closing mainline crassngs include main line sections with
more than five crossings within a one-mile segment.

Mr. Nizam also asserted that RCW 81.53 grants the Commission authority to gpprove
new grade crossings if thereis a proven public necessty. Smilarly, if agrade

crossing isto be diminated, it is gppropriate to consder whether there is aneed for

the crossing. Chapter 8 of the Manua on Uniform Traffic Control Devices, afederd
document that the state of Washington has adopted, indicates that any crossing for
which a need cannot be demongtrated should be closed. Testimony at 206-210.

Mr. Nizam reviewed a number of these various criteria as they applied to the City of
Sprague. He observed that there would be problems with closing the“F Street

13 Testimony at 165-166. Thiswas bolstered by the testimony of Mr. Lamparter, a 60-year resident of
Sprague, who could remember no accidents at any of the crossings during his 30 years with thefire
department. Testimony at 259. Company witness Froscheiser also testified that there have been no
accidents at crossingsin Sprague in the last 50 years. Testimony at 103.

14 Exhibit No. 17.
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crossing because of the load limit on the bridge on Railroad Street and pedestrians
crossing therailroad a “F’ Street on the way to the school. Mr. Nizam did not regard
“F’ and “D” Sireets to be redundant to each other, because of the weight restrictions
on the Railroad Street bridge. Testimony at 223. However, he did regard “B” and
“D” Streets, each within 600 feet of the other, to be redundant. Mr. Nizam noted,
however, that “D” Street was designated as a primary route for emergency vehiclesto
the north side of town.

Mr. Nizam measured the difference in time it would take an emergency vehicle to get
to a point north of the tracks from the fire station on “C” Street south of the tracks,
using the“B” Street crossing ingtead of “D” Street. He concluded that under normal
circumstances the time differentia was gpproximately 20 seconds.

Mr. Nizam stated that one of the biggest difficulties in recommending a dosure of the
“D” Street crossing was the impact on the Grange Supply businesslocated & “D”
Street and Railroad Street north of the tracks. He recognized that the Grange was a
ggnificant source of income in the city and that, if customers and suppliers
experienced inconvenience in gpproaching or leaving the business, it might cause loss
of businessto competitors. However, in his opinion, trucks leaving the Grange would
be able to exit by turning right, or north, on “D” Street and then turning right on
Alder, astreet running east and west just north of the Grange Supply store, based on
his persond observation of the width of the streets at that intersection. In addition, he
measured approximately 110 feet of turning space in front of the Grange if the Sgna
box for the“D” Street crossing were removed. He was aware that much, if not dl, of
the Grange' s business might rel ocate to the Chevron station in the southeast part of
town.

Findly Mr. Nizam tedtified that “D” Street crossing experienced sgnificant
pedestrian traffic, based on his own observation and the testimony he had heard both
at the hearing and at a prior town mesting.

Asaresult of hisandyss, Mr. Nizam recommended closure of the“D” Street
crossing rather than the “F” Street crossing. He conditioned his recommendetion on
ather mitigation of the traffic Stuation at the Grange by removd of the sgnd box

and amdlioration of the turning areain front of the Grange or, in the dterndive, the
Grange srelocation of dl of its busness activities to the Chevron station.
Furthermore, he recommended that if the“D” Street crossing were closed, Burlington
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Northern be required to ingtall asigndized pedestrian crossing a “D” Street.
Testimony at 221-222; 376-380.

City of Sprague. The City of Sprague presented testimony from townspeople
responsible for fire and emergency operations, from the manager of the Grange
Supply store, and from the Mayor of the town, who is adso abusiness owner. All
were opposed to any grade crossing closuresin the city on grounds thet the railway
had dready closed two crossings; there had been no accidents at the Sprague
crossings, and, closure of the crossngs would further divide the town and severdly
reduce emergency and other access to the northern part of the town, where expansion
and development were taking place.

Mr. Kon Lamparter, Fire Chief for Lincoln County fire Didrict #1, testified that the
city had an ambulance and eight EMTs. The city operated largefire trucks and a
water truck, but also operated smaller emergency vehicles. Thetwo smdlest of the
emergency vehicles could cross the bridge on Railroad Street safely, but because of
the weight limitations on the bridge, Mr. Lamparter sad thet if a crossing had to be
closed the better course would be to closethe “D” Street crossing. However, he was
concerned that in winter, because there was ahill on “D” Street north of town, if the
“D” Street crossng were closed, emergency vehicles coming from the “C” Street fire
gation would not have enough momentum to negotiate the hill unlessthey came
graight at it from south of the trackson “D” Street. Mr. Lamparter acknowledged
that in the last year only one fire emergency had occurred in the north part of town
and emergency vehicles used “F’ Street astheir point of access.

Mr. Don Ringwood, Chairman of the Board of Fire Commissioners of Lincoln
County Fire Didrict #1 voiced his concern that it was not the norma emergency run
or the normal day that would cause problemsin getting to afire, but rather extremes
of weather, or blockages of roads and highways due to accidents, or blockage of the
railroad by standing cars.

Ms. Beth Ann Engdls, generdl manager of the Sprague Grange Supply store, testified
that the Grange Supply had been in Sprague for 69 years. The store currently
employs 22 people. The store sdlls petroleum, fud, hardware, feed, chemicals,
fertilizer, seed, twine, auto parts, and garden supplies.
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Ms. Engdls sated that the Sore is visited by at least three semi-trucks daily. In
addition, two big trucks per week come to drop off merchandise. She personally
observed the traffic of such trucksin and out of the Grange facility. She stated her
belief that diesdl trucks would not be able to make aturn in front of the Grange to exit
east on Railroad Street if the “D” Street crossing closed because upwards of 30 feet
from the tracks is unusable due to the rocky doping surface there and because
vehicles are frequently parked in front of the Grange and block egress on Railroad
Street. Furthermore, trucks with trailers could not go north on “D” Street from the
Grange and turn right onto Alder to exit east to the highway because they would have
insufficient space to make the right turn onto Alder. However, Ms. Engels
acknowledged that smilar trucks turn right off “D” Street into the dley way behind
the Grange.

Ms. Engdsindicated that even if the Grange moved its hardware and fuel operations
to the Chevron gtation, it would not move its chemica supply business for which
convenient truck accesswas crucial. She stated that 90% of her customers use the
“D” Street crossing to exit and that closing the crossing would hurt her business
because inconvenience would drive customers to competitors. She confirmed that the
move to the Chevron station was being planned because in one and a hdf years, the
Grange Supply fue tanks would be out of compliance with federd fue containment
regulations.

Mayor Sylvia Fox testified generdly about the problems that would be caused in the
City of Sprague if either the“D” or the “F’ Street crossings were closed.

IV.  DISCUSSION AND DECISION
A. “D” Street Crossing.

The statutory provison governing the process and criteriafor closing railway grade
crossingsis RCW 81.53.060, which provides that either a city officid or therailway
may petition the Commission to change, or iminate, an exidting raillway crossng, on
the basis that public safety requiresit. Underlying the statutory provison for
eiminating grade crossing closuresis a strong concern that such crossings, even those
protected by gates and warning signds, are inherently dangerous. The Statistics
demondtrating the probability of train-vehicle collisons at protected grade crossings
are dramatic. Moreover, the numbers show that over the period of time the railroads
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have been acting aggressively to close crossings, such accidents have decreased.'®
Nevertheless, there have been no accidents at the crossings in Sprague and there was
extensive testimony about the need for the crossing and the inconvenience to the
public should it be closed.

In ord argument, Staff pointed out that in the case of Department of Transportation v.
Snohomish County,*® the court concluded that the Commission had the authority to
weigh the public convenience and necessity associated with a crossng againgt the
inherent danger of the crossing in determining whether to dlow it to remain open. In

the Shohomish County case, the railroad sought to close the Park Avenue crossing
over two main line tracks running through an unincorporated portion of Mukilteo.

The trains passing over the crossing traveled at 60 miles per hour. In addition, the
crossing was found to be exceedingly dangerous because of the grade of Park Avenue
south of the tracks, and because of the poor visibility at the crossing.’

Staff dso cited two Commission decisions'® in which the Commission andyzed the
public convenience and necessity in reaching a determination to close crossings. In
the Skagit County case, the crossing at issue was one through which high-speed rail
passenger service would pass. Furthermore, the crossing did not alow good advance
sght of gpproaching trains, and the proximity of the crossing to the intersection with
old Highway 99 created additiond hazards, because vehicles exited the highway a
speeds up to 50 to 60 miles per hour. Findly, there were no gates or warning bells at
the crossing. *®

In the Spokane County case cited by Staff, the railroad sought to close the Ashton
Road crossing in the Otis Orchards area of Spokane County. Approximately 237
vehicles per day used the crossng. The crossing lacked gates or sgnd lights,
athough there were cross bucks and stop sgns. The Commission found that the
crossing was particularly hazardous because trees on each side of the crossing

15 The numbers on Table 1-12 of Exhibit No. 10 indicate that since the implementation of the grade
crossing closure program, total highway-rail crossing incidents have decreased from atotal of 4,153
nationally and 50 in the State of Washington in 1995, to 3,032 nationally and 24 in the state in 2000.
16 Dept. of Transportation v. Snohomish County, 35 WA 2d 247 (1949)(“ Snohomish County”).

17 Snohomish County at 253-254.

18 Burlington Northern v. Skagit County, Docket No. TR-940282, May, 1995(“ Skagit County”) and
Union Pacific Railroad v. Spokane County, Docket No. TR-950176, July, 1996(“ Spokane County”).
19 Skagit County decision at 5-6.
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obstructed the view of the tracks when in foliage, and houses near the tracks dso
obstructed the view.?°

In the case a hand, the evidence of Smilar additiond or particular danger a the“D”
Street crossing is unpersuasive. The Sprague Stuation is easily differentiated from
the fact Stuationsin the cases cited by Staff. There has not been asingle vehicle-
train collison in Sprague in 50 years, in spite of the fact that up until 1987 there were
five grade crossngsin thetown.?* There are gates and warning signds a the “D”
Street crossing. The grade crossing isflat. Thereisonly asngle main linetrack. The
evidence falled to reved any problems with vishility at the crossing. Vehidetraffic
volume over the crossing islow. The speed of the trains passing through is not as
high as the speeds involved in the cases cited, largdly because Spragueis a city rather
than an unincorporated area or open countryside.

Nor was the evidence addressing adequate dternative routes convincing. Mr. Nizam
indicated, even though the “F" Street crossing iswithin 600 feet of the “D” Street
crossing, he did not consider the two redundant because of the access“F’ Street
provided to the school from the north side of town. In addition Sprague officids
responsible for fire safety and emergency response work expressed deep concern that
closure of the“D” Street crossng would hamper their ability to respond in
emergencies on the north sde of town. Mr. Lamparter spoke of problems that would
occur if large emergency vehicles had to ascend the hill on “D” Street north of town
inicy winter conditions without the ability to gpproach the hill sraight on from “D”
Street south of the tracks. According to guideinesin the FHA Handbook “ crossings
that are frequently utilized by emergency vehicles should not be cdlosed.”?? While use
of “D” Street for emergenciesis not frequent because of the size of the town, Sprague
has designated “D” Street and emergency route and Sprague officids consider it
important for access to the whole town.  Although Mr. Nizam presented evidence that
there is only 20 seconds difference in the response time to the north sSde if the “D”
Street crossing is not used, he measured the 20 seconds on aclear day, under normd
summer conditions. As both Mr. Lamparter and Mr. Ringwood stated, their fear is
not being able to respond in less than ided conditions, when closure of the“D” Street
crossing might imperil lives and property.

20 gpokane County decision at 6-7.
2L Exhibit No. 25 and Tr. 114.
22 Exhibit No. 17 at p. 93.
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With regard to public convenience, Ms. Engels testimony demondrated the
importance of the“D” Street crossing to the business operations of the Grange Supply
Store. In addition, Mr. Nizam, in making his recommendetions for mitigation,
recognized the importance of the Grange to the City of Sprague. Mr. Nizam's
testimony that there would be adequate turning space for trucks seeking to leave the
Grange even if the“D” Street crossing closed must be tempered by the fact that heis
not a professonal truck driver. On the other hand, Ms. Engles, though smilarly
unlicensed, has observed persondly the difficulties trucks have had in maneuvering
around the Grange facility even with the“D” Street crossing open and in place.

Furthermore, the FHA guiddines dso cdl for acareful “economic assessment of the
positive and negative impacts of crossing closures”?® It is clear that there would be a
ggnificant negative impact on the operations of the Grange if the“D” Street crossing
were closed. The Grange is alarge employer in Sprague and faces some leve of
competition for its goods and services from both nearby competitors as well asfrom
the city of Spokane. Closing “D” Street would cause serious inconvenience to
truckers seeking to enter or leave the facility, even though experienced drivers might
be able technicaly to perform the maneuvers necessary to turn and exit the Grange if
the“D” Street crossing were to be closed.

For these reasons, it is concluded that Burlington Northern has not shown that the
“D” Street crossing is particularly dangerous, thet there are adequate aternative
routes should the crossing be closed, or that the “D” Street crossing closure would
serve public convenience and necessty. Baancing the inherent public safety concern
with grade crossings against the public convenience and necessty for the“D” Street
crossing warrants a recommendation that the Commission should not authorize
cosing the crossing.

B. “F” Street Crossing.

Although there is dways some danger inherent in the existence of a gated crossng,
the Commission may balance the convenience and necessity associated with the
crossing in determining whether to closeit, as discussed above. The testimony and
evidence do not support the closing of the“F’ Street crossing. Mr. Cowles, Mr.
Nizam and Mr. Lamparter each tetified that closing the “F’ Street crossing would

2 |dat93.
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impede access to the schoal in the south part of town as well as to resdencesin the
north part of town. In the instance of the“F’ Street crossing, there is ample evidence
of the convenience of the crossing and the need for it to preserve access routes. For
this reason, Burlington Northern’s amended petition to close the “F’ Street at grade
crossing should be rejected.

V. ORDER

For the reasons stated in the body of this Order, it is recommended that the
Commission deny the petition and amended petition of Burlington Northern to close
either the“D” Street at-grade crossing or the “F’ Street at-grade crossing in the City
of Sprague, Washington.

Dated a Olympia, Washington, and effective this 21st day of October, 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

THEODORA M. MACE
Adminigrative Law Judge

NOTICE TO THE PARTIES

Thisisan Initid Order. The action proposed in this Initid Order is not effective
until entry of afina order by the Utilities and Transportation Commission. If you
disagree with this Initia Order and want the Commission to consider your
comments, you mugt take specific action within the time limits outlined below.

WAC 480-09-780(2) provides that any party to this proceeding has twenty (20) days
after the entry of thisInitid Order to file a Petition for Administrative Review. What
must be included in any Petition and other requirements for a Petition are stated in
WAC 480-09-780(3). WAC 480-09-780(4) datesthat any Answer to any Petition
for review may befiled by any party within (10) days after service of the Petition.

WAC 480-09-820(2) providesthat before entry of aFina Order any party may filea
Petition to Reopen a contested proceeding to permit receipt of evidence essentia to a
decision, but unavailable and not reasonably discoverable at the time of hearing, or
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for other good and sufficient cause. No Answer to a Petition to Reopen will be
accepted for filing absent express notice by the Commission caling for such answer.

One copy of any Petition or Answer filed must be served on each party of record,
with proof of service asrequired by WAC 480-09-120(2). An Origind and nineteen
copies of any Petition or Answer must befiled by mail ddivery to:

Attn: Carole J. Washburn, Secretary

Washington Utilities and Transportation Commission
P.O. Box 47250

Olympia Washington 98504-7250.



