David W. Danner
April 10, 2009
Page 2

Polly L. McNeill
DID:  (206) 676-7040
Email:   pollym@summitlaw.com
April 10, 2009
David W. Danner

Executive Secretary and Secretary

P.O. Box 47250
1300 S. Evergreen Park Dr. SW
Olympia, WA 98504-7250
Re:
Solid Waste Rulemaking (Docket TG-080591)
Dear Mr. Danner
Sanitary Service Company, Inc. (SSC) appreciates the opportunity to comment to the Washington Utilities and Transportation Commission (WUTC) on the “Staff’s Draft Proposal for Discussion Purposes” offering revisions to the regulations governing solid waste collection.  

At the outset, we thank Staff for their laudable efforts in trying to assist the industry in having a clearer understanding of when transporting commercial recyclables is legitimately performed without a certificate for solid waste collection, and when it is “sham” collection of solid waste.  We offer the following observations on the draft revisions to the regulation governing Determination of authority to transport specific commodities or provide specific services, organized according to the proposed language and not necessarily presented in the order of importance.

Section 1: Clarification of when a certificate is needed for solid waste collection.

1) Solid waste collection requires certificate 

Any person engaged in the collection and transportation of solid waste must hold a solid waste collection certificate issued by the commission (Chapter 81.77.040 RCW).

a) Engaged in the collection and transportation of solid waste means:

i) Collecting solid waste from residential, commercial, or industrial customers and transporting it, using a motor vehicle, for disposal, over the highways of the state of Washington, for compensation. 

ii) Collecting source-separated recyclables from residences and transporting it, using a motor vehicle over the highways of the state of Washington, for compensation (Chapter 81.77.010 RCW).
Comment re 1(a):

SSC supports these provisions, which restate the minimum of what the law requires.  As a minor point, however, it is somewhat confusing to have the separate statements:  the way we read the statutory definitions, the materials collected that are addressed in subsection (ii) are also addressed in subsection (i) because residential recyclables are within the meaning of the term “solid waste.”  Perhaps it would be easier to understand if one section talks about collection from residences, saying that it includes source-separated recyclable materials; and a second section addresses collection from commercial and industrial customers, saying it does not include source-separated recyclable materials.

Consider adding the following:

iii) Collecting construction and demolition debris from residential, commercial, or industrial building or remodeling job sites and transporting it, using a motor vehicle, for disposal, over the highways of the state of Washington, for compensation.

There seems to be some uncertainty about collection services from construction sites.  The statutory definition of “solid waste” clearly includes construction and demolition debris (“C&D”), and yet apparently some of the commercial recyclers seem to believe that just because it’s “rubbish” or “refuse” or “trash” and not “garbage,” hauling for these customers is not regulated.  It might help resolve the dispute by affirmatively stating that this is not the case.

Section 2: Clarification of when a certificate is not needed for solid waste collection.

2) Private carriage of solid waste collection or solid waste collection under a local government contract does not require a solid waste collection certificate.
The following do not need a solid waste collection certificate:

a) A business, such as a landscaping, cleanup, site restoration, or wood chipping business, that, in its own vehicles, transports solid waste as an incidental part of its established business, owned or operated in good faith (RCW 81.77.010 Private Carriers).

b) Companies providing solid waste collection services under contract with a city or town (RCW 81.77.020).

c) Companies collecting source-separated recyclable materials from residences under contract with a county (RCW 36.58.041 (1-2)).
Comment: 

SSC has no comments on this section.

Section 3: Clarification of what authority is needed for commercial recycling collection.

3) Commercial recycling collection requires a motor carrier permit 
Any person engaged in the collection and transportation of commercial or industrial recyclable materials for compensation over the highways of the state of Washington must hold a motor carrier permit issued by the commission pursuant to Chapter 81.80 RCW.

a) Motor carriers may collect and transport recyclable materials from a drop box, recycling buy-back center, or for commercial or industrial generators. 
b) Motor carriers may not collect and transport recyclable materials that contain solid waste.

c) Transportation of recyclable materials must be for recycling, reprocessing, reclamation or for a process that extracts or modifies the commodity for reuse.

d) Transportation of recyclable materials must not be to a transfer station, landfill, or other disposal facility for disposal. 

e) Transporters of commercial and industrial recyclable materials must also register with the Department of Ecology as a “transporter.”

Comment re 3(a):

Collection of recyclable materials from a drop box that is located at a residence may not be peformed without a G-certificate.  The statutory reference was intended to cover public drop boxes offered for consolidating recyclable materials.  The rule should state that clarification.

Comment re 3(b):

SSC affirmatively supports this statement.  These rules should stipulate procedures to be followed if a motor carrier finds non-recyclable solid waste in a recycling box.  Either the customer or the carrier should be required to contact the local authorized hauler. 

Comment re 3(e):

SSC provided comments to the Department of Ecology on the proposed draft of its regulations for transporters of commercial recyclables.  A copy of the comments are attached, and incorporated herein.

Section 4:  Describing uses for which collection of solid waste would not be regulated.

4) Uses that are not “for disposal.” 
The following uses of commercial or industrial byproducts are not “for disposal” within the meaning of subsection 3(d) and do not require a solid waste collection certificate of convenience and necessity from the commission:

a) Any use that is identified for a recyclable material listed in a county’s local comprehensive solid waste plan and related implementation ordinances (Chapter 81.77.030 RCW).

b) Animal feed or animal feed additives.

c) Producing energy from boiler fuel (hog fuel) or burning source-separated wood. 

d) Producing combustible gas for energy using a biodigester.

e) Land application to enrich soil, or for composting to allow organic materials to decay to amend soil that is beneficial to plants. 
f) Use for daily landfill cover or alternative daily cover.

NOTE: The commission seeks comment on whether use of waste material as alternative daily cover (ADC) or landfill daily cover should be classified as “recycling/reuse.” Please provide your reasoning.

Comment re ADC:

SSC understands that “earthen materials” are the regulatory standard for daily cover, and does not object to the transportation of soils or sediments by motor carriers.  

Nor does SSC object to motor carrier transportation to the landfill of alternative daily cover, if it is in the form that is ready to be used for cover material.  If the ADC has been approved by the local health department, and it is delivered to the landfill in volumes that comply with that approval, hauling ADC to the landfill does not involve “solid waste collection.”  

The haul from the solid waste customer is a different story.  Collection of materials that cannot be used directly for ADC should be regulated.  In particular, SSC does not think that a mixed load of C&D can be ground up and used for alternative daily cover.  It is solid waste, and in and of itself, mixed C&D would not be approved by any local health department for use as ADC.  Unless the C&D is very carefully sorted, there is no direct link between a box of mixed C&D and ADC, and it is fraudulent to tell contractors that any and all  mixed loads can be recycled into ADC.  There are certain materials in the C&D box that mgiht be suitable for ADC, but substances like gypsum and other contaminants are potentially hazardous.  Therefore, a mixed load is more likely than not garbage, and SSC objects to collection of C&D from construction projects as a “recyclable material” under the justification that it will be used as ADC.  

Section 5:  Describing uses for which collection of solid waste would be regualted.
5) Uses that are “for disposal.” 
The following uses of commercial and industrial byproducts are “for disposal” and therefore the transportation of materials for these purposes requires a solid waste collection certificate from the commission:

a) Placement in a landfill, even if the landfill operator captures methane gas from the landfill for energy or uses the solid waste to meet structural or drainage requirements.
b) Incineration at a disposal facility that does not produce energy.
c) Use for daily landfill cover or alternative daily cover. 
NOTE: As indicated above, the commission seeks comment on whether ADC should be listed here as a type of “disposal,” or above as “recycling/reuse.” Please provide your reasoning.
Comment re subsection 5(b):

If the incinerator is a “disposal facility,” then it should not matter whether energy is produced.  Either way, the use is “disposal.”  

See comments above re ADC.

Section 6: Setting out requirements for commercial recycling without certificate authority.

6) Transporting recyclable materials to a sorting facility
Unless the following conditions are met, a motor carrier transporting mixed recyclable materials to a sorting facility must have a solid waste certificate issued by the commission:

a) Any residual left over after sorting out material for non-disposal purposes must be transported from the sorting facility to a disposal site by a certificated solid waste collection company or by a municipality that provides solid waste collection service itself or by contract.

b) The motor carrier holds itself out as a transporter of recyclable or reusable materials and not as a solid waste collection service.

c) The motor carrier requires its customer (shipper) to keep the recyclable or reusable materials separate from commercial or industrial byproducts that are to be disposed. Additionally, if the shipper does not use a certificated solid waste company or a municipality, the motor carrier must demonstrate to the commission that the shipper transports its own solid waste for disposal. 
Comment re 6(a):

We suggest requiring the residual in each load be weighed and volume noted, and billed to the carrier for disposal by a permitted solid waste hauler.  Cases where residual weight or volume is >10% would be referred to the WUTC for investigation and possible enforcement action.

Comment re 6(b):

SSC supports the rule expressly prohibiting commercial recyclers from “holding themselves out” as solid waste collection companies.  Please see the copies of yellow pages included with this comment letter.  To an uninformed consumer, these appear to be ads for solid waste collection services.  No wonder so much confusion exists.

The WUTC could require an additional step to confirm that commercial recyclers are complying with this performance standard by requiring an annual report with copies of advertisements.

In addition, consider adding other annual reporting requirements for motor carriers collecting commercial recyclables.  For instance, commercial recyclers should label boxes used for source-separating, informing customers what can be put in the recycling box.  Recyclers could easily submit copies of the labels they have used.  The rule requires the carrier to ensure that customers have a separte container for non-recyclable materials, and documentation of compliance with that could also be submitted.  Recyclers could include a copy of the annual report they file with the Department of Ecology, showing the facilities to which materials are delivered and quantities collected and delivered.  The WUTC has some authority over motor carriers, and asking for evidence of compliance with performance standards is reasonable.

Comment re 6(c):

The requirement for a minimum of two containers, one for source-separated recyclable materials and another for remaining solid waste, is absolutely mandatory.  Otherwise, the shipper cannot have intended recycling.  Commercial recyclers should be required to adhere labels to the recycling boxes stating what material is accepable, as a further measure to ensure the materials are in fact actually recyclable.  Such a practice would enhance the value of the commodities, and is not inconsistent with the interests of the transporters.

The box for the non-recyclable solid waste must be sized in an appropriate proportion to the size of the facility.  For example, if the commercial recycler is claiming that only 10% of the material being collected is non-recyclable solid waste, then a container suitable for 10% of the volume of solid waste being generated would be the minimum.

Furthermore, proportional service frequency to achieve proportional results is critical.  A proportionately appropriate box that is hauled only once in six months while “recycle” boxes are hauled weekly is no solution at all.  Commercial recyclers should be required to document that appropriate solid waste collection services are being provided at the site.  

If the certificated hauler becomes aware of a job in its territory that lacks appropriate solid waste collection, and notifies the WUTC of that situation, enforcement staff follow-up is critical.  There should be a process triggering site-inspection that is short of a formal complaint.  If there quicker, but more random inspections, then the industry would know that someone is looking.  This awareness in and of itself could curtail negligent behavior and stimulate greater compliance.  A few random inspections would suffice to get the word out.

In conclusion, SSC supports many of the concepts presented in the discussion draft rules.  We look forward to further opportunities to clarify and comment.
Sincerely, 
SUMMIT LAW GROUP PLLC
Polly L. McNeill
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