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OPTION AGREEMENT

‘This OPTION AGREEMENT (the “Option Agreement”) is entered into between

PACIFICORP, an Oregon corporation having an address at 825 NE Multnomah, Suite 600,
Portland, Oregon 97232, (the “Optionor”) and TRANSALTA CENTRALIA MINING LLC, a

. Washington limited lieBility company having an address at 1015 Big Hanaford Road, Centralia,
Washington 98531 (the “Optionee”), as of May 1, 2000 (the “Effective Date™), with reference

1o the following facts:

A. As of the Effective Date, Optionor continues to be the owner of that
certain 230KV Transmission Line and associated facilities, and is the holder of easements and
rights of way for the operation and maintenance of said Transmission Line across the lands of
others, all as described in Exhibit “A” (the “Property”). ’

B. Optionor desires to grant to Optionee an Optionee an option (the
“Option”) to acquire the Property upon the terms and conditions of this Option Agreement and, -
if Optionee validly and timely exercises the Option, the form of 230kV Facilities Purchase and
Sale Agreement (the “230kV Facilities Purchase and Sale Agreement”) annexed hereto as
Exhibit “B”, '

C.  Optionee desires to acquire such an Option, all in accordance with the
further terms and conditions of this Option Agreement, ' '

D. Simultaneously herewith, Optionor is executing and delivering to
~ Optionee, and Optionce is recording, a Memarandum of Option Agreement to give notice of this
Option Agreement and the Option (the “Memorandum™). -

NOW, THEREFORE, in consideration of the foregoing recitals and the
agreements contained herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereto, intending t be legally bound,
do hereby agree as follows: ' .

L Grant of Opﬁoh. Optionor hereby graats to Opﬁohee the exclusive right (the
“Option”) to purchase the Property pursuant to the terms and conditions of this Option

Agreement during the Option Term.

3.  Option Term. The period during which Optionee may exercise this Option (ehc
“Option Term™) shall cornmence on the Effective Date and shall expire at 5;00 p.m., Pacific
time, on the one year anniversary of the Effective Date. If Optionee has not exercised the Option
durirg the Option Term, 'strictly in compliance with this Option Agreement, then the Option shall
unconditionally terminate and no longer exist. Optionee shall not be entitled to any extension of
the Option Term under any circumstances except as expressly agreed to in writing by Optionor.

|
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Option:

3 Exercise of Option. The Option may be exercised at any time during the Option

Term, but only as follows. In order to exercise the Option, Optionee shall deliver to Optionor

during the Option Term the following items (collectively, the “Option Exercise Deliveries™), in
compliance with the notice procedures of this Option Agreement: ‘ .

3.1  Written Notice. A written notice from Obﬁoneé to Optionor stating that
Optionee uaconditionally and itrevocably exercises the Option (the “Exercise Notice™).

32  230kV_Facilities Purchase and Sale Agreement.  Four original

counterparts of the 230kV Facilities Purchase and Sale Agreement, 2ll in the form of Exhibit
«g» with all blanks filled in to reflect the circumstances of the exercise of the Option (the date
of the 230KV Facilities Purchase and Sale Agreement shall be the same as the date of the Option

Exercise Notice), all duly executed by Optionee as “Buyer.”

4. Effect of Exercise. The Option shall be deemed exercised only upon Optionee’s
delivery of the Option Exercise Deliveries, whereupon a binding commitment on the part of the
Optionor shall arise to sell the Property to Optiones pursuant to the 230kV Facilities Purchase
and Sale Agreement. Unless and until Optionee has exercised the Option in full compliance with
foregoing, Optionor shall have no obligation to sell the Property to Optionee. Promptly upon

' receipt of the Optiont Exercise Deliveries during the Option Tefm in corapliance with this Option

Agréement, Optionor shall cxecute two counterparts of the 230kV Facilities Purchase and Sale
Agreement and return same to Optionee. : '

5.  ‘Time of Essence. Notwithstanding anything to the contrary in this Option

Agreement or applicable law, time is of the essence as to the expiration of the Option Term and -

delivery of the Option Exercise Deliveries. The Option Exercise Notice shall be effective only
upon actual receipt by Optionor, and only if actually received during the Option Term and
anied by the other Option Exercise Deliveries. Optionee. assumes full responsibility for
maintaining a suitable record of the expiration of the Option Term. -

6. - Covenants. Dhﬁng the Option Term, whether or not Optionee has exercised the

6.1  Ascess: Dealings with Government. Optionor shall (1) permit Optionee
and Optionee’s representatives to have reasonable access to the Property to carry on any normal
and customary investigation and planning work with respect to the Property and (2) facilitate
Optionee and Optionee's representatives in dealing as a contract buyer of the Property with

* applicable govc;nmental authorities having jurisdiction over the development and improvement
of the Property. - '

6.2  Prohibited Actions. Optionor shall not take any action with respect to tﬁe
Property that would be prohibited under the 230kV F acilities Purchase and Sale Agreement, 4s if
the 230kV Facilities Purchase and Sale Agreement had already been executed and delivered;
provided however, that the foregoing shall not be deemed to prohibit Optionor from maintaining,

2
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sltering, repeiring and/or replacing the Property or any portion thereof as Optionor may in its
sole judgement determine to be necessary or desirable for the safe and efficient operation of the
Property or for compliance with applicable law. Optionor shall give Optionee written notice of

any such action as soon as may be practicable thercaficr.

T Repreécii't"{iﬁons and Warranties. Optionor and Optionee make the following
representations and warrantics, all-of which shall terminate if and when the 230kV Facilities
Purchase and Sale Agresment becomes legally effective. .

71 Owmership. Optionor warrants that, as of the Effective Date, Optionor
owns the Property subject only to the lien of Optionor’s blanket mortgage and deed of trust and
to matters that would constitute permitted exceptions to title pursuant to the 230kV Facilities
Purchase and Sale Agreement. Optionor further agreces not to encumber the Property further
except as would be permitted pursuant to the 230kV Facilities Purchase and Sale Agreement.

72  Authority, Optionor and Optionee each warrants to the other that the -
entering into this Option Agreement and the 230kV Facilities Purchase and Sale Agreement are
all within its authority, do not violate any agreement to which it is a party, and do not require the
consent of any other person, except as specified in the 230kV Facilities Purchase and Sale

Agreement. _ . _
73 Condemnation.” As of the Effective Date, Optionor knows of no
condemnation proceedings affecting the Property. _ -

‘74  Brokers. Bach party warrants that it has not engaged or dealt with any

" broker, finder or other person entitled to a fee in connection with this transaction. Each party

shall indemnify the other against any loss, damage, injury or other costs, including reasonable
attomneys’ fees, suffered because of a breach of this warranty. o

B 7.5  Entrv_upon Property. Optionee releases Optionor from any and all
liability, and agrees to hold Optionot harmiéss from and indemnify Optionor against any and all
loss, costs, damage, liability, injury or expense, including reasonable artorneys’ fees, incurred by
Optionor as a consequence of Optionee’s entry (or entry by Optionee’s agents, consultants. or
advisors) upon the Property before the closing pursuant to the 230kV Facilities Purchase and

Sale Agreement. - '

8. Miscellaneous.

8.1  Entire Apreement, This Option Agreement, including exhibits and the
Memorandum hereto, constitutes the entire agreement between the partics and supersedes and
revokes all ptior agreements, representations, waranties, statements, promises, and
understandings, whether oral or written, with respect to the purchase of the Praperty. Each party
acknowledges that neither the other party nor any partner or agent of the other party has made
any representation or warranty as to the condition of the Property, the suitability of the Property

o 3
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for any use or purpose, or the nature of import of any zoning, municipal, county, state, or federal
laws, ordinences, rules, regulations, or orders goverming or regulating the Property or its use.

82  Amendment. The provisions of this Option ‘Agreement shall not be

amnended or altered except by a written instrument duly executed by each of the pames hereto

8.3 No Obligation to Third Parties. The execution and dehvery of this Option
Agreement shall not be deemed to confer any nghts upon, ot obligate exthcr of the parties hereto

o, any person or entity not a party to this Option Agrcement.

8.4  Successors and Assigns. This Option Agrecment shall bmd and benefit
the parties and their respective heirs, administrators, executors, assigns, and other successors in

interest,
8.5  Congtruction. This Option Agteement shall be governed by the laws of

the State of Washington. The captions and paragraph headings are for convenience only and are
‘not a part of this Option Agreement and shall not be used in construing it. .

8.6 .Nohces Any and all notices or other communications required or

permitted by this Option Agreement or by law to be delivered to, served on, or given to either

party by the other, including the Option Exercise Notice and delivery of the Option Exercise
Deliveries, shall be in writing and shall be deemed properly delivered, given, and served when
actually received by the party to whom directed or when the intended recipient has affirmatively
tefused delivery twice. Any and all such notices or other communications shall be either
personally delivered or sent by Federal Express or other nationally recognized overnight delivery
service or by United States registered mail, return receipt requested, postage prepaid addressed
to the party to whom directed as follows: _

If to Optionor:

Viee President ‘ .
Power Supply '
PacifiCorp

One Utah Center, 23cd Floor

Salt Lake City, Utah 84140

Facsimile; (801) 220-4900

with a copy to: ; ,

George M. Galloway _

Stoel Rives LLP

900 SW Fifth Avenue '

Portland, Oregon 97204

Facsimile: (503) 220-2480
4
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If to Optionee:

TransAlta Centralia Mining LLC
. 110 - 12th Avenue SW
Clalgery, Alberta TZP 2M1
CANADA
Attn: General Counsel
' Facsimile: (403) 267-3734

with a copy to:

Joel H. Mack

Latham & Watkins

701 “B” Street, Suite 2100
San Diego, California 92101
Facsimile: (619) 696-7419

Either party may change its address by giving written notice of such change to the other party in
the same manner provided above. o ,

8.7  Counterparts. This Option Agreement may be executed in any nuf_nber of
counterparts, each of which shall be deemed an original, but all of which shall constitute one and

the same instrument,

8.8  Partial Invalidity. If any term or provision of this Option Agreement or
the application Lhereof to any person or circumstance shall to any extent be invalid or
unenforceable, then the remainder of this Option Agreement, or the application of such term or
provision to persos or circumstances other, than those as to which it is invalid or unenforceable,
shall not be affected thereby, and each term and provision of this Option Agreement shall be
valid and be enforced to the fullest extent permitted by law. _

8.9 . Further Assurances. In addition to the acts, deeds, and instruments recited
berein and contemplated to be performed, executed or delivered by either ‘or both of the parties,
each of the parties- shall perform, execute or deliver or cause to be performed, executed, or
delivered eny and all such further acts deeds, instruments, and assurances as may be reasonably
tequired to effectuate the intent of the parties and to otherwise consummate the transactions

contemplated hereby. .

8,10 Assignment. Optionee may assign the Option, and Optione;e’s assigncve
shall succeed to all rights and obligations of Optionee (including the right to be the buyer under
the 230KV Facilities Purchase and Sale Agreement) as if identified as Optionee in the preamble

. 5 |
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of this Option Agreement, Optionor shall not assign, encumber, hypothecate or in aﬁy other
manner transfer all or any part of Optionor’s interest in the Property during the Term of this
Option, to any person or entity whatsoever, whether or not Optionar holds any or all of the

beneficial interest in such transferee, except for the lien of Optionor’s blanket mortgage and deed

of trust, and to such extent, if any, as would be expressly permitted by the 230kV Facilitics
Purchase and Sale Agreement. Any purported assignment, encumbrance, hypothecation, or other
transfer by Optionor in violation of this paragraph shall be null and void ‘and of no effect

whatever.
Signature Page Follows
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N WITNESS WHEREOF, Optionor and Optiones have entered into this Option
Agreement as of the Effective Date. -

: Tl ,
OPTIONOR: OPTIONEE:
PACIFICORP, TRANSALTA CENTRALIA MINING LLC,
an Oregon corporation a Washington licnited liability company
| By: PacifiCorp, its Managing Member
oGO/l N1/
C. Alex Miller . C. Alex Miller
Vice President and Authorized Agent Vice President and Authorized Agent

Attachments and Simultaneous Deliveries:
Exhibit A - Description of Property
Exhibit B — 230kV Facilities Purchase and Sale Agreement
Memorandum of Option Agreement

2036962 2DOCwon
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EXHIBIT A
'Descrigfion of the Property

TRANSMISSION LINE

The existing 230 kV transmission line and appurtenant facilities, and all easements, rights
of way and permits therefor, extending from and including the tap and disconnecting
switches near Tower No. 47 of BPA's Chehalis-Covington Line to the dead-end structures
at the Generating Plant with delineation points as follows: . :

(3  Atthe Generating Plant — The delineation points shall be (i) the load-side
connection on the flying taps that connect the 230 kV line to the high side switch
assembly (comprised of switches 1Z501, 1Z502, and 1Z1) and (ii) the building-
side connection of the dead end insulators. (See supplemental diagram below).

(b) At the Mine Substation — The delineation point shall be the load-side connection ,
of the flying taps that connect the 230 KV line to the high side switeh assembly
(comprised of switches 12503, 12504, and 1Z3). (See supplemental diagram

Buyer | 1
’ | | Transformer| | ||Transfurmerl
_ | H

Mine Smaaﬁon' L Centralia Power Plant

- below).
Insulat EI_ ——————— —}
nsulalors «

.Sellers r-_‘-. i%::u;-_ _-:l-ul.:a-]—u - Power I

sevecncvehovvsanuruvend g shesamssasNuaym P'lallll
' | [“Switches | | I switches | - Building :
|
|

THAT PORTION OF THE SOUTHWEST ONE-QUARTER OF SECTION 30 AND THAT
PORTION OF THE WEST ONE-FALF OF SECTION 31, ALL IN TOWNSHIP 15 NORTH, RANGE 1 WEST,

W.M.,

. ALSO, THAT PORTION OF THE NORTH ONE-HALF OF SECTION 6 AND THE |
NORTHWEST ONE-QUARTER OF SECTION 5, ALL IN TOWNSHIP 14 NORTH, RANGE 1 WEST, W.M,,
MORE PARTICULARLY DESCRIBED ASFOLLOWS: : b

" 2036962_2.D0C [W97)
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BEGINNING AT THE NORTHWEST CORNER OF SAID SECTION 31, SAID CORNER
BEING COMMON WITH THE SOUTHWEST CORNER OF SAID SECTION 30; THENCE SOUTH 01°40°42
WEST ALONG THE WEST LINE OF SAID SECTION 31 A DISTANCE OF 1759.74 FEET TO A POINT ON |
THE NORTHEASTERLY MARGIN OF A CERTAIN EASEMENT GRANTED TO THE UNITED STATES OF
AMERICA AS RECORDED UNDER LEWIS COUNTY AUDITOR'S FILE NUMBER 774581; THENCE
SOUTH 31°01°50" EAST ALONG SAID NORTHEASTERLY MARGIN A DISTANCE OF 4456.34 FEET;
THENCE CONTINUING ALONG SAID NORTHEASTERLY MARGIN SOUTH 63°32°10” EAST A DISTANCE
OF 4442.53 FEET; THENCE CONTINUING ALONG SAID NORTHEASTERLY MARGIN SOUTH 44°23'10"
EAST A DISTANCE OF 432.84 FEET; THENCE NORTH 45°36'50" EAST A DISTANCE OF 125.00 FEET,
THENCE NORTH 44°23'10" WEST, A DISTANCE OF 45397 FEET; THENCE NORTH 63°32' 10" WEST A
DISTANCE OF 4427.13 FEET; THENCE NORTH 31°01°50" WEST A DISTANCE OF 4382.78 FEET; THENCE
NORTH 01°40°42" EAST A DISTANCE OF 1719.63 FEET; THENCE NORTH 01°25'39" EAST A DISTANCE
OF 2372.96 FEET; THENCE NORTH 89°11” 14” EAST A DISTANCE OF 1361.52 FEET; THENCE NORTH
00°43'46~ WEST A DISTANCE OF 125.00 FEET; THENCE SOUTH §9°11°14" WEST A DISTANCE OF
1481.95 FEET, MORE OR LESS, TO A POINT ON THE WEST LINE OF SAID SECTION 30, SAID POINT
EAST A DISTANCE OF 2488.82 FEET FROM THE NORTHWEST CORNER OF
SAID SECTION 31; THENCE SOUTH 01°25'39" WEST ALONG THE WEST LINE OF SAID SECTION 30 A
DISTANCE OF 2488.82 FEET TO THE SOUTHWEST CORNER OF SAID SECTION 30 AND THE POINT OF

BEGINNING.
SITUATE IN THE COUNTY OF LEWIS, STATE OF WASHINGTON.

2036962_2.DOC [WOT] '
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CENTRALIA 230 KV TRANSMISSION FACILITIES
. PURCHASE AND SALE AGREEMENT
' PRI
PACIFICORP = - - .

As Seller

and
TRANSALTA CENTRALIA MINING LLC |
As Buyer
‘Dateds _______,200__

230KVEacilicietPSA arOptionAg104.doc [W57) , '
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CENTRALIA 230 kV TRANSMISSION FACILITIES
PURCHASE AND SALE AGREEMENT

‘This CENTRALIA 230 kV TRANSWSSION,FACILIT[ES PURCHASE AND

SALE AGREEMENT (the “Agreement™) is made and entered into as of the " day of

RIAK , 200__ by and between PACIFICORP, an Oregon corporation (“Seller”), and

TRANSALTA CENTRALIA MINING LLC, a Washington limited liability company (“Buyer™),
with reference to the following facts: ) o .

"A. Seller is engaged in the. business of generating, transmitting and
distributing electric energy and in connection therewith owns certain 230 kV Transmission

Facilities located near Centralia, Washington, consisting of approximatcly three miles of 230 kV
line. a switching station and associated easements and rights of way, all as more fully described

on Schedule 2.1 attached hereto (the “Assets”).

B. Buyer desires to purchase from Seller, and Seller desires to sell 1o Buyer;
Seller’s interests in the Assets upon the terms and subject to the conditions of this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals and the
agreements contained herein; and for other good and valuable consideration, the. receipt and
sufficiency of which are hereby gcknowledged, the parties hereto, intending to be legally bound,

do hereby agree as follows:
' ARTICLE L.
DEFINITIONS

11 Cerain Defined Terms. For purposes of this Agreement, ﬂie following tcrmé
shall have the following meanings: , S

1.1.1 “Business Day” means a day that is not a Saturday, a Sunday or a day on
which banking institutions in the State of Washington are not required to be open. -

1.1.2 “Capital Expenditure” means capital additions to or replacements of
property, plant and equipment included in the Assets and other expenditures or repairs on
property, plant and equipment included in the Asscts that would be capitalized by Seller in
accordance with its normal capitalization policies. SRS

, 1.1.3 “Governmental Body” means any federal, state, local, municipal, or other
~ government; any governmental, regulatory or administrative agency, commission, body or other
" authority exercising or entitled to excrcise any administrative, cxccutive, judicial, legislative,

police, regulatory or taxing authority or power; and any court or governmental ribunal; but does
not include Buyer, any Buyer Subsidiery, or any of their respective successors in interest or any
owner or operator of the Assets (if otherwise a Governmental Body). ‘

. ' L14 “Knowledge” of a pérty shall mean with respect to such party; the extent
of the actual knowledge of any Person listed on Schedule 1.1.4 wi_th respect to such party.
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. 1.1.5 “Laws" shall mean all statutes, rules, regulations, ordinances, orders,
coromon law and their legal end equitable principles, and codes of federal, state and local
governmental and regulatory authorities.

1.1.6 “Licenscs™ shall mean registrations, licenscs, permits, authorizations and

_b other consents or approvals of Governmental Bodies.

| 1.1.7 “Person” means any individual, corporation (including any non-profit
corporation), general or limited partnership, limited liability company, joint venture, estate, trust,
association, organization, labor union, or other entity or Governmental Body.

1,1.8 “Taxes” shall mean (i)all federal, state, county and local sales, use,
property, recordation and wansfer taxes, and (ii) any interest, penalties ‘and additions vo tax
attributable to any of the foregoing, bur shall not include income and other taxes.

12  Index of Other Deﬁned. Terms. In addition to those terms defincd above, the

following terms shall have the respective meanings given thereto in the Sections indicated
below: .

Defined Term Section
ARIEEMENL........ccrnsrsmssssosarsssssess wrrssnessisnssssanerersane Preamble
ADDIOVELS........ooerenermamsusssnsines Yt
ASSELS 1eevrveeemssererirsesasmessssassrsasansrassnsentssann seossrsnsnsnass Preamble
BUYET crecoemscnemeretseerssnrasssssasssassacssses Preamble
Charter DOCUMENTS .....ccoveeeeeruenne rereemssaraasssansnenerenaas 3.3
Closing corones 10.1
CLOSINE DALe.......cevcessesrsnsssmmsmsssmnerms sssssssenssrscrsssassssansse 10.1
Indemnitee. eeerssemisatsatsasasrsaissrens w125
1376 2 (11 1100) SRR 12.5.1
Material Adverse Effect....ccverceeriaravimins 3.3
~ Asset Puxchase Price..... 22
-Seller ; wimenenneennss Preamble
Termination Date ........... - I1.1.1
Third Party Claims....cecmancecssssarsssesssssssessssses omene werne12.5.1
ARTICLE 2.
BASIC TRANSACTIONS

2.1  Purchased Assets. On the terms and subject to the conditions contained in this

Agreement, at the Closing, Buyer shall purchase, and Scller shall sell, convey, assign, transfer -

and deliver to Buyer all its right, title and'interest in the Assets as described with particularity on
Schedule 2.1. | |
2.2  Excluded Liabilities. The parties agree that liabilities and obligations of Seller

not described herein as assumed liabilities are not part of the assumed liabilities, and Buyer shall
not assume or become obligaled with respect to any other obligation or liability of Seller or any

Affiliate of Seller (collectively, “Excluded Liabilities”), including, without limitation, the
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liabilities' and obligations described in this Section, all of which shall remuin the sole

responsibility of, and be discharged and performed as and when due by, Seller. (n particular,

Buy:

er shall not have any liability or oblipation with respect to any of the following liabilities or
obligations of Seller as the same may exist at the Closing: i _ '

2.2.1 Lisbilities or obligations of Seller or its Affiliates arising from Seller’s
ownership, operation or use of the Assets prior to the Closing Date. : .

2.2.2 Subject to Section 5.3 respecting certain expenses incurred in connection

-wiﬁ the transactions contemplated hereby, any of Seller’s or its Affiliaves’ liabilities or

obligations with rsspect to franchise taxes and with respect to foreign, federal, state or local taxes
imposed upon or measuted, in whole or in part, by the income for any period of Seller or any

. ‘member of any combined or consolidated group of companies of which Seller is are, or was at

any time, a part, or with respect 10 interest, penalties or additions to any of such taxes, and any

- income, franchisc, taX rccaprure, transfer tax, sales tax or use tax that may arise upon

consummation of the transactions contemplated hereby and be due from or payable by Seller, it

being understood that Buyer shall not be deemed to be Seller’s mansferee with respect to any -
such tax liability. : .
223 Liabilities of Seller for Third Party Claims (as defined in Section 12.5.1)

where the injury or damage involved occurred prior to the Closing.

224 Liabilities of Seller incurred in connection with Seller obtaining any
consent, authorization or approval necessary for them to sell, convey, assign, transfer or deliver
the Assets to Buyer hereunder. L .

22.5 Any liability of Seller representing indebtedness for money borrowed or
the deferred portion of the purchase price for any of the Assets (and any refinancing thereof).
With respect to any such indebtedness or obligation not so assumed by Buyer that constitutes a
lien or encumbrance upon any Asset, Seller agrees that on or prior to the Closing it will either
pay or discharge such indebtedness or obligation in full or otherwise cause such lien or
encumbrance to be removed from the Asset, so that such Asset is sold, conveyed, assigned,
transferred and delivered to Buyer at the Closing free and clear of such lien or encumbrance.

2.3  Asset Purchase Price. The purchase price for the Assets shall be the Seller’s book
value for the Assets which shall be no more than U.S. [$120,000] at the Closing Date (the “Asszt
Purchase Price”™). Buyer shall pay to Seller the Asset Purchase Price in cash at the Closing by
wire ransfer of immediately available funds in U.S. dollars to the accounts specified in writihg

. by Seller 1o Buyer not later than the second Business Day prior to the Closing Date.

ARTICLE 3.
REPRESENTATIONS AND WARRANTIES OF SELLER

‘ Seller hereby represents and warrants to Buyer, as of the date hereof, as follows,
except as set forth in Schedules numbered in relation to the Sections set forth below:

3.1  Organization and Corporate Power. Seller is a corporation duly izicbrporated and
validly existing under the I.',aws of, and is authorized to exercise its corporate powers, rights and
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privileges and is in good:stunding in, the State of Oregon and has full corporate power to carry |

on its business as presently conducted and to own or lease and operate its properties and assets
now owned or 1éased and operated by it and to perform the wransaction on its part contemplated

by this Agreement. -

32  Aythority.and Enforceability. The execution, delivery and performance of this
Agreement and the consummation of the transaction contemplated hereby has been duly

anthorized by the board of directors or other applicable governing bady of Seller; no” ether

" corporate act or Rmceeding on the part of Seller is necessary to authorize this Agreement. This

Agreement has been and will, as of the Closing, have been duly executed and delivered by
Seller, and this Agreement constitutes, and when executed and delivered, will constitute, a valid
and binding obligation of Seller, enforceable against Seller in accordance with its terms, except
as it may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar

“Laws now ot hereafier in affect relatng to creditors’ tights generally and that the remedy of
 specific performance and injunctive and other forms of equitable relief may be subject to-
equitable defenses and to the discretion of the court before which any proceeding may be

" brought.

1

33  No Breach or Conflict. Subject to the provisions of Sections 3.4.1 and 3.42
below regarding private party and governmental consents, and any regulatory or licensing Laws
applicable to the businesses and assets represented by the Assets, the execution, delivery and
performance by Seller of this Agreement and do not: ‘(2) conflict with or result in a breach of
any of the provisions of the Aricles of Incorporation or Bylaws or similar charter documents
(the “Charter Documents™) of Seller; (b) contravene any Law presently in effect or cause the
suspension or revocation of any License presently in effect, which affects or binds Seller or any
of its properties, except where such contravention, suspension or revocation will not have a
Material Adverse Effect (as defined below) on the Asscts and will not affect the validity or
enfarceubility of this Agreement; or (c) conflier with or result in a breach of or a default (with or
without notice or lapse of time or both) under any material agreement or instrument to which
Seller is a party or by which it or any of its properties may be affected or bound, the effect of
which conflict, breach, or default, either individually or in the aggregate, would be a Material
Adverse Effect on the Assets. As used herein, a “NMaterial Adverse Effect”: (x) when used with

to the Assets, means a material adverse effect on the Assets and on the operation thereof,
waken as a whole; (y) when used with respect to any portion of the Assets, means a material
adverse effect on such portion of the Assets and on the operation thereof, taken as a whole; and
(z) when used with respect to an entity, such as'a Seller or Buyer, means a material adverse
effect on the business, condition (financial or otherwise) and results of operations of such entity

waken as a whole (including any subsidiaries of such enlity) or on the ability of such entity to
_ consummate the transaction contemplated hereby. ‘ ' '

34  Approvals.

34.1 Except as set forth in Schedule 3.4.1, the execution, delivery and
performance by Seller of this Agreement does not require the authorization, consent or approval
of any non-governmental third party of such a nature that the failure 1o obtain the same would
have & Material Adverse Effect on the Assets or the Assets substantially as they have heretofore

operated.
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o 3.4.2 Except as set forth in Schedule 3.42, the execution, delivery and
performance by Seller of this Agreement does not require the authorization, consent, approval,
certification, license or arder of; or any filing, with, any court or Governmental Body of such a
nature that the failure to obtain the same would have g Material Adverse Effect on the Asscts.

thoe 3.5 Compliance with Law. Except as set forth in Schedule 3.5, to Seller’s
Knowledge. Seller is in compliance in all material respects with all pertinent Laws and Licenses
related to the ownership and operation of the Assets, other than violations that would not,
individually or in the aggregate, have a Material Adverse Effect on the ownership, use or
operation of the Assets or on the ability of Seller to execute and deliver this Agreement or any
other agreements contemplated hereby and consummate the ransactions conteraplated hereby

and thereby.

3.6 Title 1o Proporty. Seller has good and defensible title to all tangible personal

" property, eesements and rights of way included in the Assets to be sold, conveyed, assigned,
ransferred and delivered to Buyer by Seller, free and clear of all liens, charges, claims, pledges,
security interests, equities and encumbrances of any nature whatsoever, except for those created
or allowed to be suffered by Buyer and except for the following (individually and collectively,
the “Purmitted Encumbrances™): (i) the lien of currcnt taxes not delinquent, (ii) liens listcd on
Schedule 3.6, (iii) such consents, authorizations approvals and Licenses referred to in Section
3.4.1 and 3.4.2, and (iv)licns, charges, claims, pledges, security, interests, equities and
encumbrances which will be discharged or released either prior to, or substantally
simultaneously with, the Closing and other liens and possible minor matters that in the aggregate
are not substantial in amount and do no materially detract from or interfere with the present or

intended use of such praperty.

3.7 Litigation. Except for (a) ordinary routine claims and litigation incidental to the
businesses represented by the Assets (including, without limitation, actions for’ negligence,
workers' compensation claims and the like), (b) Governmental Body inspections and reviews
customarily made of businesses such as those operated from the Mine, (c) proceedings before
regulatory authorities, and (d) as set forth on Schedule 3.7, there are no actions, suits, claims or
proceedings pending, or to Seller’s Knowlédge, threatened against or affecting the Assets or
relating to the operations of the Assets, at law or in equity, or before or by any Governmental
Body. Except as disclosed on Schedule 3.7, there is no condemnation proceeding pcnding or, to
Seller’s Knowledge, threatened against any of the Assets. .

3.8 Brokers. Except as shown on Schedule 3.8, no broker, finder, or investment

banker is entitled to any brokerage, finder’s or other fee or commission in connection with this

" Apreement or the transactions contemplated hereby based upon any agrecments or arrangements

or commitments written or oral, made by or on behalf of Seller. Seller shall be solely
responsible for the payment of any such fee or commission to any Person listed on Schedule 3.8.

' ARTICLE 4. :
! REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to Seller, as of the date heredf, as follows,
except as set forth in Schedules numbered in relation to the Sections set forth below:
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4.1  Organization and Power. Buyer is a limited liability company duly formed and
validly existing under the Laws of, and is authorized to exercise its limited liability company
powers, rights and privileges and is in good standing in, the State of Washington and has full
limited liability company power to carry on its business as presently conducted and to own or
lease and operate its properties and assets now owned or leased and operated by it and to perform
the transaction on its part gontemplated by this Agreernent. ‘

42  Authority and Enforceability. The execution, delivery and performance of this
Agreement and the consummation of the iransaction contemplated hereby has been duly
authorized by the ‘board of directors or other applicable governing body of Buyer; no other
corporate act or proceeding on the part of Buyer is necessary to authorize this Agreement. This
Agreement has been and will, as of the Closing, have been, duly executed and delivered by
Buyer, and this Agreement constitutes, when executed and delivered will constitute, a valid and
binding obligation of Buyer, enforceable against Buyer, in accordance with its texms, except as it
may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar Laws

now or hercafter in cffect relating to creditors” rights generally and that the remedy of specilic

. performance and injunctive and other forms of equitable relief may be subject to equitable

Jefenses and to the discretion of the court before which any proceeding may be brought.

43  No Breach or Conflic. Subject to the provisions of Sections 4.4.1 and 4.4.2

below regarding private party and governmental consents, and any regulatory or licensing Laws

applicable 10 the businesses and assets répresented by the Assets, the execution, delivery and
pecformance by Buyer of this Agreement, does not: (a) conflict with or result in a breach of any
of the provisions of the Charter Documents of Buyer; (b) contravene any Law or cause the
suspension or revocation of any License presently in effect, which affects or binds Buyer or any

of its material properties; or (c) conflict with or result in a breach of or defauit under any material

" agreement or instrument to which Buyer is a party or by which it or pny of its properties may be
. affected or bound. :

4.4 Approvals.

. 44.1 Except as set fordi on Schedule 4.4.1, the execution, delivery and
performance by Buyer of this Agreement does not require the authorization, consent or approval

of any non-governmental third party.

' 4.4.2. Except as set forth on Schedule 4.4.2, the execution, delivery and
performance by Buyer of this Agreement does not require the authorization, consent, approval,
certification, license or arder of, or any filing with, any court or Governmental Body, necessary

10 consummate the transaction contemplated hereby and to permit Buyer to acquire the Assets.

45  Exculpation. BUYER AGREES THAT EXCEPT FOR THE

'REPRESENTATIONS 'AND WARRANTIES EXPRESSLY SET FORTH IN THIS

AGREEMENT; THE ASSETS ARE BEING SOLD ON AN “AS IS” BASIS AND IN “WITH
ALL FAULTS" CONDITION, AND, WITHOUT LIMITING THE GENERALITY OF THE
FOREGOING, SELLER MAKES NO WRITTEN OR ORAL REPRESENTATION OR
WARRANTY, EITHER EXPRESS OR IMPLIED, WITH RESPECT TO THE FITNESS,
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MERCHANTABILITY, OR SUITABILITY OF THE ASSETS FOR ANY PARTICULAR
PURPOSE. - - -

4.6 NoKnowledge of Seller's Breach. Buyer has no Knowledge of any breach of any
representation or warranty by. Seller or of any other condition or circumstance that would excuse
Buyer from its timely performance of its obligation hereunder. ‘Buyer shall notify Seller as
promptly as practicable it'any such information comes to its attention prior to Closing,

47  Qualified for Licenses. To Buyer’s Knowledge, Buyer is qualified to obtain 'any
Licenses necessary. for the operation by Buyer of the Assets as of the Closing in the sam¢ manner

as the Assets are presently operated.

ARTICLE 5.
COVENANTS OF EACH PARTY

51  Efforts to Close. Reasonable Efforts. Subject to the terms and conditions herein
provided including, without limitation, Articles 8 and 9 hereof, cach of the parties hereto agrees
to take all reasonable actions and 1o do all rcasonable things necessary, proper or advisable under
applicable Laws to consummarte and meke effective, as soon as reasonably practicable, the
wansaction contemplated hereby, including the satisfaction of all conditions thereto set forth
herein. Such acton shall include, without limitation, exerting their reasonable efforts to obtain
the consents, authorizations and approvals of all private parties and Governmental Bodies whose
consent is reasonably necessary to effectuate the transaction contemplated hereby, and effecting
all other necessary registrations and filings, including, without limitation, filings under Laws
relating to the transfer, reissuance or otherwise obrtaining of necessary Licenses, and all othet
necessary filings with any Governmental Bodies. Seller shall cooperate with Buyer's efforts to

 obtain the requisite Licenses and regulatory consents, provided Seller shall not be' obligated to
incur any liabilities or assume uny obligations in connection therewith. Other than Buyer's and
Seller’s obligations under Section 3.3, no party shall have any liability to the other parties if,
after using its reasonable commercial efforts, it is unable to obtain any consents, authorizations
or approvals necessary for such party to consummate the transaction contemplated hexeby. As
used herein, the terms “rcasonable cfforts” or “reasonable actions” do not include the provision
of any consideration to any third party or the suffering of any economic detriment to a party’s
ongoing operations for the procurement of anry such consent, authorization ot approval except for
the costs of gathering and supplying data or other information or making any filings, the fees and
=+ cxpenses of counsel and consultants, S

: 5.1.2 Control Over Proceedings. All gnalyses, appearances, presentations,
memoranda, briefs, arguments, opinions and proposals made or submitted by or on behalf of any
party before any Governmental Body in comnection with the approval of the transactions
contemplaied hereby shall be subject to the joint approval or disapproval and the joint control of
Buyer and the Seller, acting with the advice of their respective counsel, it being the intent that
the Parties will consult and cooperate with one another, and considet in good faith the views of
one another, in connection with any such analysis, appearance, presentation, memorandum, brief,
argument, opinion and proposal; provided that in the event of a disagreement concerning any
such analysis, appeatance, presentation, memorandum, brief, argument, opinion or proposal, the
determinations of the Seller shall be controlling; and provided, further, that nothing will prevent
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a party from responding to & subpoena or other legal process as required by law or submitting

factual iniformation in response to a reguest thercfor. Each Party will promptly provide the other

with copies of all- written communications from Governmental Bodies relating to the approval or

disapproval of the transactions contemplated by this Agreement. Seller will promptly report to

~ Buyer with respect to mauers and events involving Govemmental Bodies that could have a

v+ Material Adverse Effect on the Assets and shell timely provide Buyer with copies of rclevant

documents and notices. Seller shall consult and cooperate with Buyer in good faith in regard to

such matters and events and incorporate Buyer’s suggestions where they deem reasonably and

apprapriate. Provided, however, nothing herein shall limit Buyer’s ability to intervene or
otherwise participate in regulatory proceedings related to the Assets,

52  Expenses. Whether or not the transaction contemplated hereby is consummated,
except as otherwise provided in this Agreement, all costs and expenses incurred in connection
with this Agreement and the transaction contemplated hereby or thereby shall be paid by the

 party incurting such expenses. Notwithstanding the foregoing: '

S §2.1 Costs associated with preliminary title reports and title insurance policies
shall be borne by Seller up to the costs that would have been incurred had the title policies been
standard coverage policies of title insurance, and the remaining costs, if any, including costs for
. extended coverage and any éndorsements shall be bome by Buyer (except that any costs of
surveys that are reasonably required shall be borne by Seller) : g :

522 Documentary transfer taxes will be borne by Seller, and recording costs
and charges will be borne one-half by Buyer and one-half by Seller; _

523 All fees and chargcs of Governmental Bodies shall be borne by the party
" incurring the fee or charge, except that all fees and charges of Governmental Bodies in
connection with the transfer, issuance or authorization of any License shall be borne by Buyer;

and

33.4 All liabilities or obligations for Taxes in the nature of sales or use taxes.
incurred as 4 result of the sale of the Assets hereunder to Buyer shall be borne by Seller. '

_ All such charges and expenses shall be promptly settled between the parties at the
Closing or upon termination or expiration of further proceedings under this Agreement, or with
.+ respect to such charges and expenses not determined as of such time, as soon thereafter as is

reasonably practicable.

ARTICLE 6. |
ADDITIONAL COVENANTS OF BUYER ‘ ,

6.1  Waiver of Bulk Sales L.aw g' orngliahce. Subject to the indemnification provisions

of Section 12.3.1(c) hereof, Buyer hereby waives compliance. by Seller with the requirements, if
any, of Article 6 of the Uniform Commercial Code as in force in any state in which Assets are
jocated and all other similar Laws applicable to bulk sales and transfers. :
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62 Resale Cenificate. Buyer agress to fumish to Seller any resale certificate or
certificates or other similar documents reasonably requested by Seller to comply with pertinent

sales and use tax Laws.

. o 63  Access. Provided that Buyer has complied with each and every provision thereof,
' ' geller shall afford Buyel; and the counsel, accountants and other representative of Buyer,
le access, throughout the period from the date hereof to the Closing Date, to the Assets
and the managerial and technical personnel associated therewith and all the properties, books,
contracts, commitments, and records included in the Assets which Seller has in its possession or
to which they have access in order to facilitate transition planning. Such access shall be afforded
to Buyer after no less than 24 hours prior written norice, during normal business hours and only
_in.such manner as not to disturb or interfere with the normal operation of Seller. Seller’s
covenants under this Section are made with the understanding that Buyer shall use all such
information in compliance with all Laws. The foregoing notwithstanding, Buyer acknowledges
and agrees that Buyer’s access to the books and records-of the Assets shall not include access to,
and Seller shall not have any obligation to deliver to Buyer, any information conceming any
alleged dispute or any pending litigation, investigation or proceeding involving. Seller or its
Affiliates that is protected by or subject to the attorney-client privilege, or the disclosure of
which is restricted by an agreement entered into in connection with such dispute, litigation,

investigation ox proceeding or an order entered by any court.

reasonab.

64  Updating. Seller shall notify Buyer of any changes or additions to any of Seller’s

Schedules to this Agreement with respect 1o the Asséts by the delivery of updates thereof, if ahy,

as of & reasonably current date prior to the Closing not later than three Business Days prior to the

Closing. No such updates made pursuant 10 this Section shall be deemed to cure an inaccuracy

-  of any representation or warranty made in this Agreement as of the date hereof, unless Buyer
specifically agrees thereto in writing nor shall any such notification be considered to coustitute or

give rise 1o a waiver by Buyer of any condition set forth in this Agreement. Without limiting the

generality of the foregoing, Seller shall notify Buyer reasonsbly promptly of the occurrence of

any material casualty, physical damage, destruction or physical loss respecting, or, to Seller’s

Knowledge, material adverse change in the physical condition of, the Assets, not including

ordinary wear and tear and routine maintendnce.

65 Conduct Pending_Closing. Prior to consummation of the transactions
contemplated hereby or the terrnination or expiration of this Agreement pursuant 1o its terms,
unless Buyer shall otherwise consent in writing, which consent shall not be unreasonably
withheld or delayed, and except for actions taken which ace sequired by Law or arise from or are
related to the anticipated transfer of the Assets or as otherwise contemplated by this Agreement,

Seller shall:

6.5.1 Operate and maintain the Assets only in the usual and ordinary course,
materially consistent with practices followed pr_ior to the execution of this Agreement;, _

'’ 6.5.2 Nlor (i) sell, lcase, transfer or dispose of, or make any contract for the sale,
lease, transfer or disposition of, any assets or properties which would be included in the Assets,
other than sales in the ordinary course of business which would not individually, or in the
aggregate, have a Material Adverse Effect upon the operations or value of Assets; (ii) incur,
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assume, guaranty, or otherwise become liable in respect of any indebtedness for money
borrowed which would result in the Buyer assuming such liability hereunder afier the Closing;
(iii) delay the payment and dischiarge of any liability which, upon Closing, would be an assumed
liability, because of the transactions conterplated hereby; -or (iv) encumber or voluntarily
subject to any Jjen any Asset (except for Permitted Encumbrances); or (v) sell, lease, transfer or
dispose of, to any Affiliare of Seller, any assets or properties which would be included in the
Assets, or remove any such assets or property 1o or for the benefit of Seller or any Affiliate of

any Seller; .
: 6.63 Maintain in force and effeet the material propetty and liability insurance
policies related to the Assets; : ;

654 Subject to Section 6.4, not take any actioh which - would cause any of
“Seller’s representations -and warrantes set forth in Arti;_:le 3 to be materially false as of the

Closing;

: 65.5 Not make Capital Expenditures, other than those contemplated on
Schedule 6:5.5, which would, pursuant to the provisions of Section 2.3, result in an increase of
the Asset Purchase Price in excess of $10,000 in the aggregate, except for Capital Expenditures
set forth on Schedule 6.5.5, or Capital Expendinrcs otherwise approved in writing by Buyer;

Provided that nothing in this Section shall (i) obligate Seller to make expenditures other then in
the ordinary course of business and consistent with practices of the recent past or to otherwise
suffer any cconomic detriment, (ii) preclude Seller from paying, prepaying or otherwise
satisfying any liability, (iii) preclude Seller from incurring any lisbilities or obligations to any
_ third party in connection with obtaining such party’s consent to any transaction contemplated by

this Agreement or any other agreement conternplated hereby, provided such liabilities and
obligations under this clause (iii) shall be Excluded Liabilities pursuant to Section 2.2.4 hereof if
pot approved in advance by Buyer (which approval shall not be unreasonably withheld or
delayed), or (iv) preclude Scller from instituting or completing any program designed to promote
compliance or comply with Laws or other good business practices respecting the Assets. ‘

ARTICLE?.
BUYER'S CONDITIONS TO CLOSING

e ' The obligations of Buyer to consummate the transaction contemplated with
respect to the Assets shall be subject to fulfillment at or prior to the Closing of the following
conditions, unless Buyer waives in writing such fulfillment. '

| 71  Performance of Agreement. Seller shall have performed in all material fespects

 its agreements and obligations contained in this Agreement required to be performed on or priot
to the Closing. ’ '

72 Accuracy of Regresentatioxis and Warranties. The representations and warrénties

of Seller set forth in Aricle 3 of this Agreement shall be true in all material respects as to the

Assets in question and as of the date of this Agreement (unless the inaccuracy or inaccuracies
which would otherwise result in a failure of this condition hiave been cured as of the Closing) and
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as of the Closing (as updared by the revising of Schedules cdn:emplated by Section 6.4) as if
made as of such 1I:ime, provided that any such update shall not have disclosed any change in the
physical condition, ownership, or wansferability of the Assets that would have a Material

Adverse Effect on the Assets.

" 73  Officers’ Bertificate.  Buyer shall have received from Seller an oﬂicerg’
' certificate, executed on behalf of Seller by its chief executive officer, president, general manager,
superintendent, chief financial officer or treasurer (in his or her capacity as such) dated. the
Closing Date and stating that to the Kknowledge of such individual, the conditions in Sections 7.1

and 7.2 above have been met with respect 10 Seller.

All approvals, consents, authorizations and waivers from
Governmental Bodies and all approvals, consents, authorizations and waivers from other third

 parties (collectively “Approvals™) required for Buyer to operate the Assets materially in
accordance with the manner in which it was operated by Seiler prior to the Closing, shall have
been obtained in form and substance salisfaciory to Buyer in its reasonable discretion,

‘74  Approvals.

25  Np Restraint. There shall be no:

7.5.1 Injunciion, restraining order or order of any nature issued by any court of
competent jurisdiction or Governmental Body which directs that the transaction contemplated
hereby shall not-be consummated as herein provided-or compels or would compel Buyer to
dispose of or discontinue, or materially restrict the operations of, the Plant or any significant
portion of the Assets with respect thereto as a result of the consummation of the transaction

contempiated hereby; | :

7.5.2 Suit, action or other proceeding by any Governmental Body pending or
threatened (pursuant to a written notification), wherein such complainant seeks the restraint or
prohibition of the consummation of the transaction contemplated hereby or seeks to compel, or
such complainant’s actions would compel, Buyer to disposc of or discontinue, or matcri;uy
restrict the operations of, the Assels as 2 result of the consummation of the transaction

contemplated hereby; or “

753 Action taken, or Law enacted, promulgated or deemed applicable to the

0 wansaction contemplated hereby, by any Governmental Body which would render the purchase

and sale of the Assets illegal or which would threaten the imposition of any penalty or material

economic detriment upon Buyer if such purchase and sale were. corisummiated; provided that the

Parties shall use their reasonable efforts to litigate against, and to obtain the lifting of, any such
injunction, restraining or other order, restraint, prohibition, action, suit, Law or penalty.

76  Title Insurance. Title 1o Assets comprised of interests in real property shall have
been evidenced by the willingness (evidenced as set forth below) of Stewart Title Company (or
an Affiliate thereof) or other title company mutually acceptable to the parties (the “Tide
Insurer”) to issue at regular rates ALTA owner's, or lessee’s, as the case may be, extended
coverage policies of title insurance (1990 Form B) (the “Title Policies™), with the geheral survey
and creditors’ rights exceptions removed, in amounts equal to the respective portions of the
Asset Purchase Price allocated two such interests, showing title to such interests in such real
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~ property vested in the Buyer subject to transfer of such interest to the Buyer. Such Title Policies
shall show title vested in the Buyer, subject only to: ' o

7.6.1 A lien or liens to secure payment of real estate taxes not dglinquént;

o . ' 7.6.2 Exgeptions disclosed by the then current staridard' AL TA. Preliminary Title
Reports and surveys, delivered to and approved by Buyer in its reasonable discretion pricr to the

Closing Date; ‘
| 763 Matters created by, or with the consent of, Buyer; and

7.6.4 Other possible matters that in the aggregate are not substantial in amouﬁt

and do not materially detract from or interfere with the present or intended use of such real

property, including such minor maters as may be disclosed by surveys taken after the date

- hereof, _

S The willingness of the Title Insurer to issue the Title Policies shall be evidenced
gither by the issuance thereof at the Closing or by the Title Inswrer’s delivery of written
commitments or binders, dated as of the Closing, to issue such Title Policies within a reasonable

 time after the Closing Date, subject to actual wansfer of the real property in question. If the Title
Insurer is unwilling to issue any such Title Policy, then Buyer, at its option, may terminate this

Agreement.

7.7 @_ ualty; Condemnation.

7.7.1 Casualty. If any part of the Assets is damaged or destroyed (whether by

 fire, theft, vandalism or other casualty) in whole or in part prior to the Closing, and the fair
market value of the damaged Assets or destruction or the cost of repair of the Assets that were

" damaged, lost or destroyed is less than 15 percent of the aggregate Asset Purchase Price, the
Seller shall, at its option, either (i) reduce the Asset Purchase Price by the lesser of the fair
market value of the Assets damaged or destroyed (such value to be determnined as of the date
immediately prior to such damage or destruction), or the estimated cost to repair or restore the
same, (ii) upon the Closing, transfer the proceeds or the rights to the proceeds of applicable
insurance to Buyer, provided that the proceeds or the rights to the proceeds are obtainable
without delay and are sufficient to fully restore the damaged Assets, or {1ii) repair or restore such
+  damaged or destroyed Assets and, at Seller's election, delay the Closing and the Termination
Date for a reasonable time necessary to accomplish the same. If any part of the Assets related 10
the Assets are damaged or. destoycd (whether by fire, theft, vandalism or other cause or

~ casualty) in whole or in part prior to the Closing and the lesser of the fair market value of such
 Assets or the cost of repair is greater than 15 percent of the aggregate Asset Purchase Price, then
Buyer may elect to terminate this Agreement or require Seller upon the Closing to transfer the
proceeds (or the right to the proceeds) of applicable insurance to Buyer and Buyer may restore or

repair the Assets. : \
742 Condemnation. From the date hereof until the Closing, in the event that
any material portion of the Assets becomes subject to or is threatened with any condemnation or

~ eminent domain proceedings, then Buyer, at its option, may, (i)if such condemnation, if
successful, would not practically preclude the operation of the balance of the Assers for the
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purposes for which they were intended, clect to terminate this Agreement with respect only to
that part which is condemned or threatened to be condemned with a reduction in the Asset
Purchase Price determined as provided in‘Section 7.6.1 above, or (ii) if such condemnation, if
successful, would practically preclude the aperation of the balance of the Assets for purposes for

which it is intended, elect 10 terminate this Agreement.

78  Opinion of Counsel. Buyer shall have received, on and as of the Closing Date, a
customary closing opinion of either inside or ourside counsel for Seller, subject to customary

conditions and limjtations.

7.9  Receipt of Other Doéu;gcnts, Buyer shall have received the foHdwing:. :

79 Cenified copies of the resolutions of Seller’s board of directors or .

governing bodies respecting this Agreement and any other agreement contemplated hiereby;

7.9.2 Certified cbpics of Seller*s Charter Documents, together with'a certificate
of the corporate secretary (or cquivalent official of Seller that are public agencies) of Seller that
none of such documents have been amended; _ .

793 A good standing certificate for Seller which is a corporation from the

Secretary of State of the swte of its incorporation, dated as of a date not earlier than 15 Business
Days prior to the Closing Date; and _ » :

794 Allother documents, instruments and writings-required to be delivered to
Buyer at or prior to Closing pursuant to the Agreement and such other certificates of authority

and documents as Buyer reasonably requests.

710 Marerial Adverse Effect. There shall not have bean an impairment of any Asset,
a5 @ result of a degradation of its physical condition, a change in Law, or provision of any
approval that could reasonably be expected to have a Material Adverse Effect on the Buyer’s

ability to operate the Assets.

7.1 Title. The title repors and sirveys shall have established that the real property
that is included in the Assets constitute all real property that is necessary for the ownership and
operation of the 230kV transmission line pursuant o good industry practices and that Seller has
good, valid and marketable ttle to such real property free and clear of all liens, mortgages, deed
restrictions, charges, claims, pledges, security interests, equities and encumbrances that could
meterially affect the value of such real property or the use of such real property in connection

 with the ownership and operation of the 230kV transmission line.

ARTICLE 8.
SELLER’S CONDITIONS TO CLOSING

The obligations of Seller to consummate the transaction contemplated hereby w1th
respect to.the Assets related thereto shall be subject to the fulfillment at or prior to the Closing of
the following conditions, unless Seller waives in writing such fulfillment.
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81 Performance of Acreement Buyer shall have performed in all matcrial respects
its agreements and obligations contained in this Agreement required to be performed on or prior

to the Closing. ™"

82  Accuracy of Representations and Warranties. The representations and warranties
of Buyer set forth in Anidle 4 of this Agreement shall be true in all material respects as of the
date of this Agreement (unless the inaccuracy or inaccuracies which would otherwise result in a
failure of this condition have been cured by the Closing) and as of the Closing as if made as of

such time. .

83  Officers’ Cemificate.  Seller shall have received from Buyer an officers’
certificate, executed on Buyer's behall by its chief executive officer, president, chief financial
officer or treasurer (in his or her capacity as such) dated the Closing Date and stating that to the
knowledge of such individual, the conditions in Sections 8.1 and 8.2 above have been met.

8.4 Apb provals. All Approvals required for Seller to consummate the transaction
contemplated shall have been obtained in form and substance (including the regulatory treatment
and the financial impacts' thereof) sadsfactory to Seller affected by such Approval in its

reasonable discretion.
8.5 NoRestraint. There shall be no:

8.5.1 Injunction, restraining order or order of any nature isgued by any court of
competent jurisdiction or Governmental Body which directs that the wansaction contemplated
hereby shall not be consummated as herein provided;

8.5.2 Suit, action or other proceeding by any Govemmental Body pending or

~ threatened (pursuant 1o & written notification), wherein such complainant seeks the restaint or

prohibition of the consummation of the transaction contemplated hereby or otherwise constrains
consummation of such transaction on the terms contemplated hereity; or .

' 8.53 Action taken, or law enacted, promuigated or deemed applicable to the
transaction contemplated hereby, by any Governmental Body which 'would render the purchase
and sale of the Plant and related Assets illegal or which would threaten the imposition of any
penalty or material economic detriment upon Seller if such transaction were consummated;

Provided that the Parties will use their reasonable effoxts to litigate against, and to
obtain the lifting of, any such injunction, restraining or other order, restraint, prohibition, action,

suit, law or penalty. .

‘ 8.6  Opinion of Counsel. Seller shall have received, on and as of the Closing Date, a
customary closing opinion of outside counsel to Buyer, subject to customary conditions and

limitations. - _

8.7  Receipt of Other Documents. Seller shall have received the following:
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8.7.1 Certified copies of the resolutions of Buyer’s board of directoré or other

governing body respecting this Agreement and the wansaction contemplated hereby, or

performance of the obligations of Buyer hereunder;

8.72 Certified copies of Buyer’s Charter Documents, togcther with a certificate
of the corporate secretary of Buyer that none of such documents have been amended; and .

8.73 All other documents, instruments and writings required to be delivered to
Seller at or prior to Closing pursuant to the Agreement and such other certificates of authority
and documents as Seller reasonably rcquests. .

ARTICLE 9.
CLOSING

9.1 Closing. Subject to the terms and conditions hereof, the consummation of the
“Qlosing™) shall oceur at the offices of Stoel Rives L.LP in

Seartle Washington, or a mutually agrecable place or places within five Business Days after all

of the conditions set forth in Article 7 and Article 8 hercof have been satisfied or waived or at ‘

such other time as the parties may agree, but in no event later than the Termination Date set forth
in Section 10.1.3. The date on which the Closing actually occurs is referred to herein as the
“Closing Date.” The Closing shall be effective for all purposes at 11:59 p.m., Pacific time, on
the Closing Date. At the Closing and subject to the terms and conditions hereof, the following
will occur: . - ’ :

9.1.1 Deliveries by Seller. Seller shall deliver to Buyer such instruments of
wansfer and conveyance properly executed and acknowledged by Seller in customary form
mutually agreed to by the Seller and Buyer necessary to transfer to and vest ity Buyer all of
Seller's right, title and interest in and to the Assets including, without limitation: .~ _

(@)  Bills of Sale and assignment in respect of the Assets;

(b)  Bargain and sale deeds properly executed and acknowledged by
Sciler with respect to each of the rights of way included in the Assets together
with real estate excise tax affidavits; and -

(¢)  Possession of the Assets.

, 9.1.2 Deliveries by Buyer. Buyer shall deliver 10 .Seller immediately available
funds, by way of wire transfer to an account or accounted designated by Seller, in an aggregate

" amount equal t the Asset Purchase Price.

92 Promtions. [tems of expense and income (if any) affecting the Assets and the
Assumed Liabilities that are customarily pro-rated, including, without limitation, real and
personal property taxes, utility charges, charges arising under leases, insurance premiums, and
the like, shall be pro-rated between Seller and Buyer. .
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ARTICLE 10,

TERMINATION
10.1 Termination. Any fransactions contemplated hereby that have not been

l

consummatcd may be terminated:
: T

10.1.1 At any time, by mutual written consent of the Seller and Buyer; or

10.1.2 By either Buyer or the Seller, as the case may be, upon 30 days’ written
notice given any time after (i) the issuance of an order by a Governmental Body in a manner that
fils to meet the conditions of the terminating party set forth in Sections 8.4 or 9.4, as thc casc
may be, (ii) 180 days have elapsed from the filing after the date hereof of all applications for
approval of this Agreement by Governmental Bodies and a final order has not been obtained
with respect to each such Application, it being understood that such 180-day period shall not
include any period after such order during which applications for rehearing or modification or

judicial appeals or remedies ar pending; or .

10.1,3 By one Party upon written notice to the other if there has been a material
default or breach under this Agreement by another party which is not cured by the eatlier of the

_Closing Date or the date 30 days after receipt by the other party of written notice from the

terminating party specifying with particularity such breach or default; or

10.1.4 By either Buyer or the Seller. upon written notice to the other Pamy, if
(i) the Closing shall not have occurred by the Termination Date; or (i) (A) in the case of
termination by the Seller, the conditions set forth in Article 8 for the Closing cannot reasonably
be met by the Termination Date and (B) in the case of termination by Buyer, the conditions sct

* forth in Article 7 for the Closing cannot reasonably be met by the Termination Date, unless in

either of the cases described in clauses (A) or (B), the failure of the condition is the result of the

" material breach of this Apreement by the party sceking to terminate. The “Termination Date” for
the Closing shall be one year from the date of this Agreement. Such date, or such later date as

may be specifically provided for in this Agreement (including any date arising under operation of
Seotions 7.6 and 7.7 hereof) or agreed upon by the parlies, is herein referred o as the
“Termination Date.” Each Party’s right of termination hereunder is irt addition to any other rights

it may have hereunder or otherwise,

102 Effect of Termination. If there has been a termination pursuant to Section 10.1,
then this Agreement shall be deemed terminated, and all further obligations of the parties
hereunder shall terminate, except that the obligations set forth in Section 5.2 and in Aricle 11
shall survive. In the event of such termination of this Agreement, there shall be no liability for
damages on the part of a party 0 another under and by reason of this Agreement or the
{ransaction contemplated hereby except as set forth in Article 11 and except for intcntionally
fraudulent acts by 2 party, the remedies for which shall not be limited by the provisions of this
Agreement. The foregoing provisions shall not, however, limit or restrict the availability of
specific performance or other injunctive or quitable relief to the extent that specific
performance or such other relief would otherwise be available to a party hereunder.
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ARTICLE 11..
SURVIVAL AND REMEDIES; INDEMNIFICATION

11.1  Survival Except'as may be otherwise expressly set forth in this Agfeément, the
representations, wayranties, covenants and agreements of Buyer and Seller set forth in this
.0 o Agreement, or in any writing required to be delivered in comcction with this Agreement, shall

survive the Closing Date.

11.2 Exclusive Remedy, Absent intentional fraud or unless otherwise speciﬁc'ally

providcd herein, the sole exclusive remedy for damages of a party hereto for any breach of the
representations, warranlies, covenants and agreements of the other party coptained in this

Agreement shall be the remedies cornained in this Article 11.

113 Indemnit_‘z' by Seller.

11.3.1 Seller shall indemnify and hold harmless Buyer from and against any and
all claims, demands, suits, losses, liabilities, damages and expenses, including rcasonable
attorneys’ fees and costs of investigation, litigation, settlement and judgment, and including any
costs and expenses incurred by any such Indemnitee as a result or arising out of any obligation or
election (whether arising out of or in connection with any Law, any contract, any Charter
Document, or otherwise) of any such Indemmitee to indemnify its directors, officers, attomeys,
employees, subcontractors; agents and assigns (collectively “Losses™), which they or any of them
may sustain or suffer or to which they or any of them may become subject as a result of:

(@) The inaccuracy of any representation or the breach of any warranty
‘made by Seller in this Agreement; ' . :

(b)  The nonperformance or breach of any covenant or agreement made
or undertaken by Seller in this Agreement; B "

(c) If the Closing ocours, the failure of Seller to pay, discharge or
perform, as and when due, any of the Excluded Liabilities,

(d)  If the Closing oceurs, the ongoing opcrations of Selicr after the
Closing Date. ' '

o 11.3.2 The indemnification obligations of Scllér provided above shall, in addition
to the qualifications and comditions set forth in Sections 11.5 and 11.6, be subject to the
~ following qualifications with respect to claims for Losses: o

()  Written notice to Seller of such claim specifying the basis thereof

must be made, or an action at law or in equity with respect to such claim must be

y served, before the second anniversary of the earlier to occur of the Closing Date
or the date on which this Agreement is terminated, as the case may be;

(b‘) In no event shall Seller be liable to Buyer for Losses in the nature
- of consequential damages, indirect damages, punitive damages, lost profits,
damage to reputation or the like. Damages shall be limaited to out-of-pocket
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" w the qualifications and conditions

Losses and diminution in value and to an aggregate limit of 100 percent of the

Asset Purchase Price.

114 Indemnity bv Buver. |
_ 11.4.1 -Buyer shall indemnif}; and hold harmless Seller, from and agaiust any and
all Losscs which it may sustain or suffer or to which it may become su}:ject asaresultoft
(2)  The inaccuracy of any representation or the breach of any wafr&nty
made by Buyer in this Agreement; :

() The nonperformance or breach of any covenant or agreement made
or undertaken by Buyer in this Agreement; and '

(¢)  If the Closing occurs, the ongoing opcraﬁons of Buyer and the

Assets after the Closing Date, including, without limitation, the continuation or
performance by Buyer after the Closing Date of any agreement or practice of
Seller, .. . _ _

11.4.2 The indemnification obligations of Buyer provided abave shall, in addition
set forth in Sections 11.5 and 11.6, be subject to the

following qualifications:

(@)  Seller shall not be entitled to indemnity for Losses unless written
notice to Buyer of such claim specifying the basis thereof is made, or an action at
law or in equity with respect to such claim is served, before the second
anniversary of the earlier to occur of the Closing Date or the date on which this
Aprecment is terminated, as the case may be; and Co

(b)  Seller shall not be entitled to indemnity except for out-of-pocket
Losses actually suffered or sustained by them, and -such indemnity shall not
include Losses in the nature of consequential damages, indirect damages, punitive
damages, lost profits, diminution in value, damage to, reputation or the like and to
an aggregate limit of 100 percent of the Asset Purchase Price. .

11.5  Further Qualifications Respccting Indemnification. The right of a parly (an
“{ndernitee”) to indemnity hereunder shall be subject to the following additional qualifications:

11.5.1 The Indemnitee shall promptly upon its discovery of facts or
circumstances giving rise to a claim for sndemnification, including receipt by it of notice of any

demand, assertion, claim, action or proceeding, judicial, governmental or otherwise, by any third

(such third party actions being collectively referred to herein as “Third Party Claims™),

give notice thereof to the indemnifying party (the “Indemnitor”), such notice in any ¢vent to be
given with 60 days from the date the Indernnitee obtains actual knowledge of the basis or atleged
basis for the right of indemnity or such shorter period as may be neccssary to avoid material

prejudice to the Indemnitor; and |
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11.5.2 In computing Losscs, such amounts shafl be computed nct of any related
recoveries to which the Indemnitee is entitled under insurance policies, or other related payments -
received or receivable from third parties, and net of any tax benefits actually received by the
Indemnitee or for which it is eligible, taking jnto account the income tax treatment of the receipt

of indcranification. '

116 Procedures Respecting Third Party Claims. In providing notice 10 the Indemnitor
of any Third Party Claim (the “Claim Notice”), the Indemnitee shall provide the [ndemnitor with
a copy of such Third Party Claim or other documents received and shall otherwise make
available to the Indemnitor all relevant information material to the defense of such claim and

within the Indemnitee’s possession. The Indemnitor shall have the right, by notice given to the
Indemnitee within 15 days afier the date of the Claim Notice, to assume and control the defense
of the Third Party Claim that is the subject of such Claim Notice, including the employment of
counsel selected by the- Indemnitor after consultation with the Indemnitee, and the Indemnitor
" shall pay all expenses of, and the Indemnitee shall cooperate fully with the Indemnitor in
connection with, the conduct of such defense. The Todemnitece shall have the right to employ
separate counsel in any such proceeding and to participate in {(but not conuol) the defense of -
such Third Party Claim, bt the fees and expenses of such counsel shall be bome by the
Indemnitee unless the Indemnivor shall agree otherwise; provided, however, if the named parties
to any such proceeding (including any impleaded parties) include both the Indemnitee and the
Indemnitor, the Indemnitor requires that the same counsel represent bath the Indemnitee and the
Indemnitor, and representation of both parties by the same counsel would be inappropriate due to
actual or potential differing interests between them, then the Indemnitee shall have the right to
retain its own counsel at the cost and expense of the Indemnitor. If the Indemnitor shall have
falled vo assume the defense of any Third Party Clairn in accordance with the provisions of this
_ Section, then the Indemnitee shall have the absolute right to control the defense of such Third
Party Claim, and, if and when it is finally detexmined that the Indemnitee is entitled to
inderonification from the Indemnitor hersunder, the fees and expenses of Indemnitee’s counsel °
shall be borne by the Indemnitor, provided that the Indemnitor shall be entitled, at its expense, to
participate in (but not control) such defense. The Indemnitor shall have the right to seutle or
compromise any such Third Party Claim for which it is providing indemnity so long as such
settlement does not impose any obligations'on the Indemnitee (except with respect to providing
releases of the third party). The Indemnitor shall not be liable for any settlement effected by the
Indemnitee without the Indemnitor’s consent except where the Indemnitce has assumed the
... defense because Indemnitor has failed or. refused to do so. - The Indemnitor may assume and
control, or bear the costs, of any such defense subject 1 its reservation of a right to contest the
Indemnitee's right to indemnification heveunder, provided that it gives the Indemnitee notice, of
such reservation within 15 days of the date of the Claim Notice.

ARTICLE 12.
' GENERAL PROVISIONS

12.1 Notices.  All notices, .requests, demands, waivers, consents and other
communicdtions hereunder shall be in writing, shall be delivered either in person, by telegraphic,
facsimile or other electronic means, by overnight air courier or by mail, and shall be deemed to
have been duly given and to have become effective {a) upon receipt if delivered in person or by
elegraphic, facsimile or ottier elcctronic means, (b) one (1) Business Day after having been
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 delivered to an air courier for overnight delivery or (c) three (3) Business Days after having been
deposited in the U.S. mails as certifled or registered mail, return receipt requested, all fees
prepaid, directed to the parties or their permitted assignees at the following addresses (or at such
other address as shall be given in writing by a party hereto): ‘ -

e If to Seller, addressed to: o '

PacifiCorp

Atn: Alex Miller

$25'NE Mulmomah, Suite 600
Portland, OR 97232
Telephone:(503) 813-7263
Fax:(503) 813-7262

with a copy to:

George M. Galloway
Stoel Rives, LLP

900 SW Fifth Avenue
Portland, OR 97204
Facsimile: (503) 220-2480

If 1o Buyer, addressed to:

TransAlta Centralia Mining LLC
110 - 12th Avenue SW

Calgary, Alberta T2P 2M1
CANADA

Atn: General Counsel
Facsimile: (403) 267-3734

" withacopy to:

Joel H. Mack
‘Latham & Watkins
e : 701-“B" Street, Suite 2100
- San Diego, California 92101
Facsimile: (619) 696-7419

: 12.2 Attomey’s Fees. Subject to the provisions of Section 12.9, in any litigation or
other proceeding relating to this Agreement, the prevailing party shall be entitled to recover it
costs and reasonable attorneys’ fees. ' .
123  Successors and Assigns. Buyer may assign the Agreement, and Buyer’é assignee
shall succeed to all rights and obligations of Buyer as if identified as Buyer in the preamble of

this Option Agreement. [n addition, Buyer may grant to its leriders a security interest in its rights
under this Agreement; provided that neither the grant of any such interest, nor the foreclosure of
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any such intcrést, shall in eny way release, reduce or diminish the obligations of Buyer to Seller

hereunder. The rights under this Agreement shall not be assignable or transferable nor the duties

delegable by Seller’ without the prior written consent of Buyer. Nothing contained in this
Agreement, express or implied, is intended to confer upon any Ferson, other than the parties
hereto, their permitted successors-in-interest and permitted assignees and any Person who or
which is an intended bengficiary of the indemnities provided herein, any rights or remedies under
ot by reason of this Agreement unless so stated to the contrary. _

- 124 Cbuntemans. This Agreement may be executed in one or mare counterparts, each
of which shall be deemed an original, but alt of which together shall constitute one and the same

instrument.

125 Captions and Paragraph Headings. Captions and paragraph. headings used herein
are for convenience only and are not 2 part of this Agreement and shall not be used in construing

12.6 Entirety of Apreement; Amendments. This Agreement (including the Schedules
and Exhibits hereto) contains the entire understanding between the parties concerning the subject
matter of this Agreement except as expressly provided for herein, supersede all prior
understandings and agreements, whether oral or written, between them with respect to the
subject matter hereof and thereof. There are no representations, warranties, agrecments,
arrangements or understandings, oral or written, belween the parlies hereto relating to the subject
matter of this Agreement and such other documents and instruments which are not fully
expressed herein or therein, This Agreement may be amended or modified only by an agreement
in writing signed by each of the parties hereto. All Exhibits and Schedules attached to or
delivered in connection with this Agreement arc intcgral parts of this Agreement as if fully set

" forth herein.

12.7 Construction. This Agreement and any documepts or instruments delivered
pursuant hereto shall be construed without regard to the identify of the Person who drafted the
various provisions of the same. Each and every provision of this Agreement and such other
documnents and instruments shall be construed as though the parties participaled equally in the
drafiing of the same. Consequently, the ‘parties acknowledge and agree'that any rule of
construction that a document is to be construed against the drafiing party shall not be applicable
either to this Agrecment or such other documents and instruments. Whenever in this Agreement
the context so suggests, references to the masculine shall be deemed to include the feminine,
references to the singular shall be deemed to include the plural, and references to “or” shall be

128 Waiver, The failute of a party to insist, in any one or more instances, on
performance of any of the terms, covenants and conditions of this Agreement shall not be
construed as a waiver or relinquishment of any rights granted hereunder or of the future
performance of any such term, covenant or condition, but the obligations of the parties with
respect thereto shall continue in full force and effect. No waiver of any provision or condition of
this Agreement by a party shall be valid unless in writing signed by such party or operational by
the terms of this Agreement. A waiver by any party of the performance of any covenant,
condition, representation or warranty of any other party shall not invalidate this Agreement, nor

230kVFacilitiesPS AforOptionAgt04.doc wer,

ST Application Exhibit No. 2

Page 35



Application Exhibit No. 2

00/15/2004 VED 10:15 FAX 360 330 2367 TRANSALTA CENT PLANT ADM Page 36

shall such waivei- be construed as a waiver of any other covenant, condition, representation or
warranty. A waiver by any party of the time for performing any act shall not constitute a waiver
of the time for performing any other act or the time for performing an identical act required to be

performed at a later time.

v+ 129 Arbitration,

| . 12.9.1 Disputes.  All disputes or claims arising under this Agreement which
cannot be promptly resolved by the good faith efforts of the disputing parties within 30 days of
written notice of such dispute or claim, shall be resolved by binding, nonappealable arbitration
under the expedited Commercial Arbitration Rules of the American Arbitration: Association,

before a single arbitrator, provided that under no circumstances shall any party be liable to any
other party hereunder on account of consequential, incidental, exemplary or punitive damages.

12.9.2 Agreement to Arbitrate. Any controversy or claim arising out of this

Agreement, or the breach or alleged breach thereof, shall, upon demand of any perty, be
submitted to arbitration in the manner hercinafter provided. The parties will make every
reasanable effort 1o resolve any such controversy or claim without resort to arbitration. In the
cvent the parties are unable to effect a satisfactory resolution between or among themselves, such
 controversy shall be submitied to arbitration in accordance with the terms and provisions of this
Subsection 12.92 and in accordence with the then cument Commercial Arbitration Rules
(hereinafter the “Rules”) of the American Arbitraton Association (or any successor
organization) (hereinafter the “AAA"). Any such arbitration shall take place in Seattle,
Washington end shall be administered by the AAA. In the event of any conflict between the
terms and provisions of this Subsection 12.9.2 and the Rules, the terms and provisions of this

~ Section 12.9.2 shall prevail.

_ 12.9.3 Submission to Arbitration. A party desiring to submit to arbitration any
such controversy shall send & written arbitration demand to the AAA and to the opposing party
or parties. The demand shall sct forth a clear and complete statement of the nature of the claim,
its basis, and the remedy sought, inchuding the amount of damages, if any. The opposing party
or parties may, within 30 days of receiving the arbitration demand, assert a counterclaim or set-
off. The counterclaim or set-off, which shall be sent to the AAA end the opposing party, shall
include a clear and complete statement of the nature of the counterclaim or set-off, its basis, and

. the remedy sought, including the umount of damages, if any.

12.9.4 Selection of Arbitration Panel. The dispute shall be decided by a panel of
three neutral arbitrators selected as follows, The AAA shall submit to the parties, within ten
_ days after receipt of an arbitration demand, a list of eleven potential arbitrators consisting of
- retired federal or state court judges; provided that none of the potential arbitrators shall have (or
“have ever had) any matgrial affiliation of any kind with any party or with legal counsel for any
party. Each party shall, within five days, strike four, three, two, one or none of the arbitrators,
rank the remaining arbitrators in order of preference (with “1” designating the most preferred,
“2" (he next most preferred and so forth) and so advise the AAA in writing. The AAA shall
appoint the arbitrators with the best combined preference ranking on both lists and designate the
most preferred arbitrator as presiding officer (in each case, selecting by lot, if necessary, in the
 event of a tie). K ,
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, 12.9.5 Arbirration Hearing., The presiding officer of the arbitration panel shall
designate the place and time of the heating. The hearing shall be scheduled to begin within 60
days after complétion of discovery . (unless extended by the arbitration panel) and shell be
conducted as expeditiously as possible. [n all events, the issues being arbitrated, which shall be
limited to those issues identified in the initial claim and counter-claim submitted to the
arbitration panel pursuant to Subsection (b) above, shall be submitted for decision within 30 days
afier the beginning of the arbitration hearing, At least 30 days after completion of discovery,
each party shall provide each other party and the arbitration panel with written notice of ‘the
identity of each wilness (other than rebuttal witnesses) it intends to call to testify at the heanng,
wogether with a detailed written outline of the substance of the anticipated testimony of each such
wimess. The atbitration panel shall not permit any witness to testify that was not so identified
before the hearing and shall limit the testimony of each such witness to the maters disclosed in
such outlinc. Subject to the foregoing, the parties shall have the right to attend the hearing, to be

represented by counsel, to present documentary evidence and witnesses, to cross-cxamine

‘opposing witnesses and to subpoena witnesses. The Federal Rules ot Civil Procedure shall apply

in regard to discovery and the Federal Rules of Evidence shall apply to the conduct of the
hearing. The panel shall determine the competency, relevance, and materiality of evidence as

appropriate.
stenographic record shall be made of the arbitration proceedings.

12.9.6 Award. The panel’s award shall be made by majority vote of the panel.
An award in writing signed by at least two of the panel’s arbitrators shall set forth the panel’s
findings of fact and conclusions of law. The award shall be filed with the AAA and mailed to0
the parties no later than 30 days after the last day of testimony at the arbitration hearing. The
panel shall have authority to issue amy lawful relief that is ‘just and equitable, except

- consequential damages, indirect damages, punitive darnages, lost profits, damage to reputation or

the like.

12.9.7 Costs and Attorney’s Fees. The losing party or parties shall pay all
expenses and fees of the AAA, all costs of the stenographic record, all expenses of witnesses or
proofs that may have been produced at the direction of the arbitrators, and the fees, costs, and
expenses of the arbitrators. The arbitration panel shall designate the Josing patty or parties for

these purposes. _
12.10 Governing Law. This Agreement shall be governed in all respects, including
validity, interpretation and effect, by the Laws of the State of Washington applicable to contracts

made and to be performed wholly within the State of Washington, provided that federal Law,
including the Federal Arbitration Act, shall govern all issues concerning the validity,

" enforceability and interpretation of the arbitration provision set forth in Section 12,9 hereof. Any

action or proceeding arising under this Agreement shall be adjudicated in Seattle, Washington.

12.11 Severability. Whenever possible, each provision of this Agreement shall be
interpreted in such manner as to be valid, binding and enforceable under applicable Law, but if

any provision of this Agreement is held to be invalid, void (or voidable) or unenforceable under -

applicable Law, such provision shall be ineffective only to the extent held to be invalid, void (or
voidable) or unenforceable, without affecting the remainder of such pravision or the remaining

provisions of this Agreement. v
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12.12 Consents Not Unreasonably Withheld. Wherever the consent or approval of .any

party is required under this Agreement, such consent or approval shall not be unrcasonably
withheld, unless.such consent or approval is to be given by such party at the sole or absolut

discretion of such party or is atherwise similarly qualified. _ y .

12.13 Time Is of the Essence. Time is hereby expressly made of the essence with
respect 10 each and every ‘term and provision of this Agreement. The parties acknowledge that
each will be relying upon the timely performence by the others of their obligations hereunder as
2 material inducement to each party's execution of this Agreement.

 Signature Page Follows
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™ WITNE_SS WHEREOF, the parties have duly executed this Agreement on the
date first above written. : _

BUYER:

TRANSALTA CENTRALIA MINING LLC,
' ' a Washington limited liability company

By: :

Name:

Title:_
SELLER:
PACIFICORP,
an Oregon corporation
By:

Name:

Title:_-
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CENTRALIA 230KV TRANSMISSION FACILITIES
_ PURCHASE AND SALE AGREEMENT

Schedule 1.1.4
Persons With Knowledge

“Knowledge™ of a party shall mean with respect to such party, the extent of the actual knowledge
of the following Persons with respect to such party: '

For Seller:

[Stoe} Rives to provide]

For Buyer:

Richard C. Woolley: Managing Director, Centratia Plant
Robert Hallett: General Counsel
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| CENTRALIA 230kV TRANSMISSION FACILITIES
'PURCHASE AND SALE AGREEMENT

Schedule 2.1

Description of Purchased Assets o

Personal Property:

The Assets include the following na.nsnnssmn equipment and 5w1tchya1d facxlmes located at or
adjacent to the Centralia Plant: _

That portion of the Centralia Plant 230 kV- transmission facilities extending from and
including the tap and disconnecting switches near Tower No. 47 of BPA’s Chehalis-

Covingron Line to the dead-end structures at the Generaung Plant with delmeatmn points
as follows: : '

(a) Atthe Gcneratmg Plant ~ The delineation points shall be (i) the load-side
connection on the flying taps that connect the 230 kV line to the high side switch

~ agsscmbly (comprised of switches 12501 12502, and 1Z1) and (i) the building--
side connection of the dead end insulators. (See supplemental dlagram below).

(b) Atthe Mmg Substation — The delineation point shall be the Ioa.d-sxde connection
of the flying taps that connect the 230 kV line to the high side switch assembly
(comprised of switches 1Z503, 12504, and 1Z3). (See supplemental diagram

1 mensfomj] | ;[ Transforrnerl

{ Mina Substabon‘ L Cantraftia Power Plant

below).
» I e ol
PaclfiCorp 230 kV Line lnsu:;m i | :
_ i °

:.| ‘ g.-.--.-r-;:':::-:l r.--..:"'-;::.-:zj E.I:n'e{ l
” Svn Il | Buiding .

Plant Owners | 9 :

: - | .
i
l

t
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THAT PORTION OF THE SOUTHWEST ONE-QUARTER OF SECTION 30 AND THAT FORTION OF THE
WEST ONE-HALF OF SECTION 31, ALL IN TOWNSHIP 15 NORTH, RANGE 1 WEST, W.M,, :
... ALSO.THAT PORTION OF THE NORTH ONE-HALF OF SECTION 6 AND THE NORTHWEST ONE-

' QUARTER OF SECTION 5.ALL IN TOWNSHIP 14 NORTH, RANGE | WEST, W.M., MORE

PARTICULARLY DESCRIBED AS FOLLOWS: :

BEGINNING AT THE NORTHWEST CORNER OF SAID SECTION 31, SAID CORNER BEING COMMON
WITH THE SOUTHWEST CORNER OF SAID $SECTION 30; THENCE SOUTH 01°40°42” WEST ALONG THE
WEST LINE OF SAID SECTION 31 A DISTANCE OF 1759.74 F EET TO A POINT ON THE . :
NORTHEASTERLY MARGIN OF A CERTAIN EASEMENT GRANTED TO THE UNITED STATES OF
AMERICA AS RECORDED UNDER LEWIS COUNTY AUDITOR'S FILE NUMBER 774581; THENCE

SOUTH 31°01'50" EAST ALONG SAID NORTHEASTERLY MARGIN A DISTANCE OF 4455534 FEET;
THENCE CONTINUING ALONG SA(D NORTHEASTERLY MARGIN SOUTH63°32° 10" EAST A

DISTANCE OF 4442:53 FEET; THENCE CONTINUING ALONG SAID NORTHEASTERLY MARGIN SOUTH
44°23'10" EAST A DISTANCE OF 432.84 FEET; THENCE NORTH 45°36'50" EAST A DISTANCE OF 125.00
FEET; THENCE NORTH 44°23'10" WEST A DISTANCE OF 45397 FEET; THENCE NORTH 63°32°10"
WEST A DISTANCE OF 4427.13 FEET; THENCE NORTH 3 1201'50" WEST A DISTANCE OF 43%227] FEET;
THENCE NORTH 01°40'42" EAST A DISTANCE OF 1719.63 FEET; THENCE NORTH 01°25°39" EASTA
DISTANCE OF 2372.95 FEET; THENCE NORTH 89°11” 14" BAST A DISTANCE OF 1361.52 FEET; THENCE
NORTH 00°48'46” WEST A DISTANCE OF 125.00 FEET; THENCE SOUTH 89°11'14™ WEST A DISTANCE
OF 1481.95 FEET, MORE OR LESS, TO A PORNT ON THE WEST LINE OF SAID SECTION 30, SAID POINT
BEING NORTH 01°25°39" EAST A DISTANCE OF 2488.82 FEET FROM THE NORTHWEST CORNER OF
SAID SECTION 31 THENCE SOUTH 01°25'39" WEST ALONG THE WEST LINE OF SAID SECTION 30 A
DISTANCE OF 2488.82 FEET TO THE SOUTHWEST CORNER OF SAID SECTION 30 AND THE POINT OF

BEGINNING.
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CENTRALIA 230kV TRANSMISSION FACILITIES
~ PURCHASE AND SALE AGREEMENT

Schedule 3.4.1

: '
L. b poe

Sellers® Private Party Consents

The following excéptions to the representations of Section 3.4.1 of this Agreement:

None

1
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CENTRALIA 230kV TRANSMISSION FACILITIES

~ PURCHASE AND SALE AGREEMENT

Schedule 3.42 .

o
LR

Sellers' Governmental Consents

The following exceptions to the representations of Scction 3.4.2 of this Agtecment:

L.

The Oregon Public Utility Commission
‘The Washington Utlities and ‘Transportation Commission

The 1daho Public Utility Commission

"*The California Public Utilities Commission

The Wyoming Publie Service Company
The Federal Energy Regulatory Commission

Bonneville Power Administration (with respect to transmission agreements)
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CENTRALIA 230kV TRANSMISSION FACILITIES
' PURCHASE AND SALE AGREEMENT
SCiledulé 35 | |

Non-Compliance with Law

The following exceptions to the representations of Section 3.5 of this Agreement:

None
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CENTRALIA 230kV TRANSMISSION FACILITIES
" PURCHASE AND SALE AGREEMENT

Schedule 3.6

Perrmitted Encumbrances

The following exceptions to the representations of Section 3.6 of this Agreement:

" None
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CENTRALIA 230kV TRANSMISSION FACILITIES
PURCHASE AND SALE AGREEMENT

. Schedule 3.7

Litigation

The following exceptions to the representations of Section 3.7 of this Agreemenfﬁ

None
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CENTRALIA 230kV TRANSMISSION FACILITIES
'PURCHASE AND SALE AGREEMENT

Schedule 3.8

Seller’s Brokers o

The following exceptions to the representations of Section 3.8 of this Agreement:

None
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