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Public Counsel respectfully submits these comments in response to the Commission’s May 9, 2007, Notice for Comments on Cascade’s Conservation Plan filed in this docket.  We recommend that the Commission not approve Cascade’s Conservation Plan, for the reasons set forth herein.

I. introduction

Public Counsel believes that Cascade’s “Conservation Plan” is insufficient for numerous reasons, as discussed in these comments, and as summarized below:

· Lack of a clear implementation plan.  The filing shows that Cascade does not yet have a clear plan for implementing a portfolio of conservation programs.
· Cascade has not yet determined who will administer the conservation programs.  The Company does not yet know who will administer the programs.  Cascade states in the filing that the Company plans to have a third party administer all of its conservation programs, with the exception of the low-income weatherization program.  The Company further indicates that it is considering the Energy Trust of Oregon (ETO), but ultimately this has not yet been determined.  

· Cascade’s extensive reliance on the Energy Trust of Oregon is problematic for numerous reasons.  Energy Trust of Oregon is not authorized to do business in Washington and has not decided whether or not to operate in the State of Washington.  It is currently authorized by and accountable to the Oregon Public Utility Commission, not the Washington Utilities and Transportation Commission (WUTC).

· No clear plans to issue an RFP within 30 days.  Cascade does not indicate whether it will issue a Request for Proposals (RFP) within 30 days of Plan approval, as required by the settlement and the Commission’s Order.   The 4-page Conservation Plan is silent on this issue.  The filing appears to suggest that the ETO may develop and issue the RFP, which raises conflict of interest concerns.
· The proposed conservation targets are very low and are not supported by analysis.  Cascade fails to explain how it arrived at the targets against which it proposes to have its performance evaluated and rates increased.  

· Lack of true penalties for performance failures.  Rather than including true penalties, Cascade’s plan instead would simply allow for slightly reduced financial recovery if the Company fails to meet its extremely conservative targets.  
II. COMMENTS
A. Requirements of Order No. 05

Pursuant to the Commission’s Order No. 05 in this docket, Cascade filed a Conservation Plan on May 7, 2007, for the Commission’s consideration in conjunction with the proposed pilot decoupling mechanism.  Cascade’s Conservation Plan is seriously deficient when measured against the requirements of Order No. 05 and should be rejected by the Commission.  Most significantly, the Plan highlights the fact that Cascade has not yet formulated an implementation plan to undertake expanded conservation programs.  Because of this critical failure on Cascade’s part, as well as additional flaws of the plan described below, the Commission should not approve the Conservation Plan.  As a result, the implementation of the three year decoupling pilot program should not commence, nor should Cascade be permitted to accrue any decoupling deferrals.


In its Order No. 05, the Commission made the implementation of the pilot decoupling mechanism, and accrual of any deferrals, contingent upon Cascade filing a Conservation Plan to be reviewed and approved by the Commission.
  The pilot decoupling mechanism could result in significant additional revenues provided by residential and commercial customers.  These additional revenues from decoupling deferrals are in addition to the projected costs of $2 to $3 million annually for the conservation programs, which would also be provided by ratepayers.
  

The Commission’s Order No. 05 makes clear the decision to grant the pilot decoupling mechanism was conditional only.  The order did not guarantee that decoupling would be adopted.  The Commission stated, “Promoting energy conservation is a goal that we strongly support, and provides a highly appealing rationale for decoupling on its face.”
  After outlining and recognizing the potential disadvantages and problems with decoupling, including shifting risk to ratepayers, weakened price signals to promote conservation, and violation of the 
/  /

/  /  /

/  /  /  /

“matching principle,” the Commission’s Order states: 

Considering these concerns, we must examine carefully the stipulated proposal to determine whether the record is sufficient to prove the potential advantages from decoupling outweigh its potential disadvantages in this case.

A fundamental test in this regard is the likelihood of increased conservation as a result of implementing a decoupling program. ….

Order No. 05 at ¶¶ 75-76.
Ultimately, the Commission concluded, “The inclusion of the Conservation Plan, with its mechanisms and commitments to ensure the Company delivers on the promise of conservation through real incentives and penalties, leads us to conclude that the proposed decoupling mechanism may increase Company-sponsored conservation.”
  The Commission further stated, “we condition our full acceptance of the proposed decoupling mechanism pending review and approval of the Company’s Conservation Plan.”
  

B. Cascade Does Not Have a Clear Implementation Plan

As described above, the Commission conditioned its “full acceptance” of the pilot decoupling program pending review and approval of Cascade’s Conservation Plan.  In doing so, the Commission sought to ensure that Cascade “delivers on the promise of conservation.”
  In order to fully deliver on this promise however, Cascade must have a clearly articulated implementation plan, with specific timelines and benchmarks for achievement of significant results.  The plan filed by Cascade falls far short on this score. 


Cascade devotes less than one page of its Conservation Plan to describing its “implementation plan to achieve therm savings targets.”
  Cascade begins this section by stating:

In order to maximize participation levels and the acquisition of therms savings targets identified above, the Company is planning to have a third party provide program delivery and administration of all of its conservation programs with the exception of the Low-Income Weatherization Program.  Cascade is working closely with the Energy Trust [of Oregon] to determine if their approach in Oregon may be able to be leveraged into Cascade’s Washington service territory.  

Conservation Plan, p. 4 (emphasis added).


The conditional and tentative phrasing in this single paragraph illustrates that Cascade does not yet have a firm grasp as to exactly how the Company plans to implement an expanded portfolio of conservation programs.  An April 24, 2007, memorandum from the ETO to Cascade, included as Appendix E to the filing, states in part that ETO is providing “a brief proposal for providing planning services to Cascade to support future program implementation.”
  .


The Settlement and the Commission’s Order indicated that the conservation potential study being performed by Stellar Processes for Cascade would likely provide a key foundation for formulation of the Conservation Plan, including the savings targets.  The Commission’s Order states in part, “Cascade has contracted with a consultant to prepare an assessment of the energy efficiency program potential in its service area in Washington.  This report should provide a foundation for developing the Conservation Plan and savings targets.”
  But surprisingly, Cascade’s Conservation Plan barely even mentions the Stellar report.  The only mention is on page one of the four-page plan, stating that the advisory group met in late February to discuss the results of the report.


At the hearing in this case, Commission Staff witness Ms. Steward stated that in her view, the Conservation Plan would establish a timeline that identifies key benchmarks and the specific dates by which Cascade would achieve those benchmarks.  In response to a question 
from Commissioner Oshie, and expanding upon statements by Mr. Weiss of the Northwest Energy Coalition, Ms. Steward stated:

A. (Ms. Steward) And I would just add that what we foresee is that for 2007 what we will decide, what will be in the plan are some set benchmarks that they have to achieve, you know, a short list, they have to issue the RFP, they have to receive a short list by such and such a date, they have to have contracting done by such and such a date.  And Paragraph e(iv) on page 12 talks about the, at the very bottom, the demonstration by the end of 2007 that the Company has contracted with a qualified third party. 
Tr. 206:7-16 (emphasis added).

The Plan filed by Cascade, however, fails to do this in any fashion whatsoever.  The plan includes only one vague and noncommittal sentence that mentions dates of upcoming actions.  The last page of the plan includes the following statements: 

The results of the study [by the ETO] will provide Cascade with the necessary planning information needed to determine the most cost-effective way to provide administration and delivery of its conservation programs in the state of Washington.  This study should be competed [sic] by the end of June, which should allow adequate time to implement the conservation programs commencing October 1st, provided the plan has received Commission approval.

Conservation Plan, p. 4 (emphasis added).

This is totally inadequate to provide assurance to the Commission or Cascade customers that Cascade will “deliver on its promise” of achieving conservation savings.


For his part, Mr. Stoltz of Cascade also represented that additional details that would be included in the Conservation Plan.  In response to a question from Commissioner Oshie regarding when the mechanics of the pilot decoupling program would begin, and when 
conservation targets would be reviewed, Mr. Stoltz responded as follows:

A. (Mr. Stoltz) I have – I think it’s the Company’s thought that that would be part of the conservation plan that will be filed with the Commission, so those kinds of details that have not been worked out yet, when we would take measurements and whether we want to do it on a basis that’s coincident with the rate changes or do we want to do it on a fiscal year basis or calendar year basis, I think those are the kinds of details that will be developed in the conservation plan that will be filed with the Commission.

Tr. 213:6-16.
Once again, none of this information is included in the Conservation Plan filed by Cascade.  The plan states, “[t]he level of annual recovery of recorded conservation deferred revenue is dependent upon the Company meeting the threshold [conservative] therms savings for each program year.”
  However, it is not clear what is meant by “program year.”  The Company’s “conservative” targets appear to be for calendar years 2008 and 2009.  On the other hand, Appendices B and C of the plan show targets for 2007-2008, 2008-2009.  It is apparent that the “details” referred to by Mr. Stoltz have not been worked out.

C. Cascade Has Not Determined Who Will Oversee and Administer Its Conservation Programs

Cascade has not retained any additional staff to oversee and manage its conservation programs.  Instead, it appears, based on the language in the Company’s Conservation Plan filing, that it plans to contract out the general oversight, monitoring and administrative function to a third party entity.
  As a point of comparison, while Cascade and Avista have similar gas sales volumes to residential and commercial customers in Washington, and similar numbers of residential and commercial customers, Avista has administered its own natural gas DSM programs for several years.
  This general oversight and administrative function includes tasks such as determining the overall DSM program budget, the range of programs to be offered, analyzing cost-effectiveness of programs, issuing RFPs for delivery of certain programs, and oversight and management of third party contractors.  With respect to the program delivery function, Avista delivers some programs themselves, and in some cases it contracts with third party entities.  

As discussed below, hiring out general oversight and administration of all its conservation programs to a third party entity, who will in turn contract out program delivery to other contractors who in turn have subcontractors, creates multiple layers of contractors.  This could result in inefficiencies and attenuated accountability.  In addition, it seems at best questionable whether this approach would result in any significant changes in Cascade’s own corporate culture in support of conservation.

At hearing, Mr. Stoltz of Cascade indicated that the Company was considering the Energy Trust of Oregon (ETO) for administration of the conservation programs, but he also indicated that other entities were “already contacting the Company that are interested in becoming the third party administrator of the programs, including the Energy Trust of Oregon.”
  But Mr. Stoltz added, “We don’t know if it will be the best third party to administer this, but we think we can turn around an RFP very quickly, because there are many who are interested in providing that service.”
  However, despite the “many” entities interested in program administration, Cascade appears to be looking only to the ETO, and to be selecting ETO without any kind of RFP process.

Cascade states that ETO’s study will help the Company determine “the most cost-effective way to provide administration and delivery of its conservation programs” in Washington.
  But since the ETO has a stated interest in administering the programs itself, this “study” would not constitute an independent study, but rather a single proposal.

D. Cascade’s Extensive Reliance on the Energy Trust of Oregon is Problematic

Cascade states that it is “working closely with the Energy Trust to determine if their approach in Oregon may be able to be leveraged into Cascade’s Washington service territory.”
  ETO’s April 24, 2007, memo to Cascade states that ETO’s analysis for Cascade will consider “the efficacy of the expansion of the Energy Trust’s operations to serve Cascade’s Washington customers.”
  

While it may be appropriate for Cascade to look to the Energy Trust of Oregon for general guidance and strategic advice regarding implementing conservation programs, Public Counsel is concerned that Cascade appears to be planning to rely extensively on the ETO for both program administration and delivery.  Ultimately, the ETO is authorized by, and accountable to, the Oregon Public Utilities Commission, and not the WUTC.  As articulated in the ETO’s April 24, 2007 memo to Cascade, ETO does not currently have either a license or 
permit to conduct business in Washington.  ETO’s memo indicates that their initial stage of analysis will include a description of the potential Energy Trust role, including “license, permit and other requirements to do business in Washington.”
  This is presumably why their $30,000 budget for planning services includes $5,000 for legal counsel.
  While the ETO may have an interest in expanding their activities into Washington, Public Counsel does not believe it is appropriate for Cascade’s ratepayers to fund ETO’s exploration to pursue expansion in Washington.   

By contracting out administration and oversight of conservation programs to a third party entity, it seems unlikely that a significant “corporate culture” shift would occur within Cascade to support conservation, despite advocacy to the contrary by the proponents of decoupling in this case.
  Instead, what appears to be contemplated by Cascade’s so-called “Conservation Plan” is multiple layers of contractors, with Cascade hiring out oversight and administration of its conservation programs to a third party entity who will in turn rely upon contractors and subcontractors for actual program delivery to Cascade’s ratepayers.  The ETO’s 2005 annual report states:

We manage our programs with a small staff, deliver the majority of our programs through contracts with service providers, and provide services through a network of several hundred business trade allies around the state.

In addition, utilizing the ETO does not help build capacity within Washington State for natural 
gas energy efficiency programs.
  
E. Cascade Does Not Have Clear Plans to Issue an RFP within 30 Days

The Settlement and the Commission’s Order No. 05 require Cascade to issue an RFP within 30 days after the Commission approves their Conservation Plan.
  Cascade’s four-page Conservation Plan fails to even discuss this requirement, nor has a draft RFP been provided with the plan.  This does not follow through on Ms. Steward’s testimony to the Commission that the plan would specify a timeline for identifying a short list of potential candidates to deliver programs in response to the RFP, and that Cascade would take various other key actions, as described above.  The only place in the four-page document where there is any mention of an RFP is in relation to the types of “administrative services” provided by the ETO staff.
 Ultimately, it is not at all clear whether Cascade intends to issue an RFP, and who will develop and actually issue the RFP – Cascade or ETO.    


To the extent Cascade intends to have ETO develop and issue the RFP, there may be conflict of interest concerns.  Public Counsel understands that the ETO delivers some conservation programs itself, although in most cases it contracts with third party entities to deliver programs.
  Neither Cascade’s Conservation Plan, nor the ETO’s April 24 memo provide any explanation as to how Cascade will determine if ETO will operate some programs itself for Cascade’s Washington customers, or whether all programs will be contracted out to 
other entities.  It is not clear if ETO will issue an RFP for delivery of all programs, or simply for those programs it does not currently deliver itself.  Will ETO make that determination, or will Cascade?  On this issue, and others, the Conservation Plan raises more questions than it provides answers.

F. Cascade’s Proposed Therm Savings Targets are Low and Not Supported by Analysis


Among the many concerns Public Counsel has regarding the pilot decoupling mechanism proposed by the settling parties is that it creates an incentive for the Company to establish low conservation savings targets.  This concern has been borne out in the proposed targets outlined in the Conservation Plan.  At the top of page 3, the Conservation Plan simply provides two possible ranges for targets, including “Conservative” targets and higher “Best Case” targets.  At the bottom of page 3 of the Conservation Plan, Cascade proposes to use the much smaller “Conservative” target to evaluate its performance and raise rates.  However, Cascade provides absolutely no explanation of how either the lower “Conservative” case target or the higher “Best Case” target was derived.  Most importantly, Cascade provides no justification for why the lower target should be used to evaluate its performance and collect additional revenues from ratepayers who are already paying for the cost of the conservation programs.  


In the second paragraph of page 3 of the Conservation Plan, Cascade claims the annual therm savings estimates are based on “implementation of programs” as detailed in Appendix B & C.   The “Conservative” target found on page 3 of the plan is nowhere to be found in the appendixes, nor can it be derived from the details Cascade claims is in the Appendices.  The “Best Case” target appears to be the sum of the targets for each rate schedule at the top of the first (and only) page of each Appendix.  However, the derivation of the target is absent.  The efficiency measures listed in the Appendices for residential and commercial programs (Appendices B and C, respectively) show no therm savings individually that might, if added together, equal the total shown at the top of the Appendices.  The record is therefore insufficient to establish targets as a basis for decoupling.
The Settlement Agreement provides that targets and benchmarks in the Conservation Plan filed with the Commission shall be “based upon the study [by Stellar Processes] and the recommendations of the Advisory Group.”
  In the Conservation Plan as filed, however, the Stellar study is not mentioned in the section about performance targets, nor is it in the record in this docket.  Public Counsel has been provided with a copy of the Stellar study and notes that the terms “Conservative” and “Best Case” used in Cascade’s Conservation Plan and the related therm savings amounts listed do not appear in the study.  

The Settlement Agreement states, the Company will submit a plan with, “specific programmatic and energy efficiency targets and related benchmarks.”
 The plan as filed, however, does not provide the specific therm savings to be gained from each of the conservation program measures listed in Appendix A, B and C, nor does it explain what analysis, if any, was used to derive the “Best Case” therm targets listed at the beginning of the Appendices for the specific conservation programs.  As noted, it does not appear that the plan includes specific conservation savings for specific program measures from the Stellar study as the settlement provided.  

G. The Plan Fails to Include True Penalties for Performance Failures


In its Order No. 05, the Commission conditioned approval of the Conservation Plan “on it definitively including penalties” in the event the Company fails to meet conservation targets and benchmarks.
  The Commission has clearly recognized the distinction between penalties and incentives:

We note that the stipulation requires Cascade to develop a Conservation Plan that includes targets and benchmarks, and possible penalties and incentives.  

Order No. 05 at ¶ 154.

Cascade has failed to provide for true penalties that actually cause the Company to face financial payments in the event it fails to meet even its proposed lower “Conservative” targets.  Instead, the proposed plan allows Cascade to collect additional revenue from residential and commercial customers even when the Company has only achieved as little as 70 percent of its “conservative” target.
  This does not constitute a true penalty.  In contrast, in the recently adopted PSE Electric Conservation Incentive Program, PSE is assessed penalties in the event it fails to achieve conservation savings within approximately 10 percent of their target.  That is, not only does PSE not receive additional revenues, but PSE shareholders must pay monies back to ratepayers in the event of inferior performance.  PSE receives additional revenues, an incentive, only as its performance improves beyond its target.

Under Cascade’s proposal, the Company’s shareholders never pay a penalty to ratepayers for failing to meet the target.  Instead, Cascade is rewarded even when it fails to reach a target that is unacceptably low and by its own description is “conservative.”  This does not represent a true penalty, and provides yet another reason the Commission should not approve Cascade’s Conservation Plan.
H. Cascade’s Conservation Plan Filing Does Not Discuss its Evaluation Plan


As part of its conditional approval of a decoupling pilot in Order No. 05, the Commission required an evaluation process.
  Cascade’s Conservation Plan filing does not include an evaluation proposal or any discussion of this issue.  Public Counsel believes that the evaluation component of any pilot that is approved is of critical importance.  While Cascade was not ordered to file an evaluation proposal with the conservation plan, it is important that the design of the evaluation be established at the outset of the pilot for it to be of value.  Public Counsel reserves the right to comment on the design of the evaluation process when that issue is brought before the Commission.  
III.  CONCLUSION

Public Counsel strongly supports conservation and energy efficiency efforts by energy utilities, including many of the successful efforts that have been undertaken by Washington companies without decoupling.  Public Counsel continues to believe that decoupling is an expensive, unduly complex, overbroad, and ineffective means to achieve energy efficiency and that better approaches can be found.  


In this case, the Commission has recognized the potential drawbacks to decoupling, and has, accordingly, approved a pilot only on the condition that the Company brings forward a well-developed plan to achieve real improvements in energy efficiency.  As these comments show, Cascade has not been able to meet that condition.  For that reason, Public Counsel respectfully 
requests that Cascade’s Conservation Plan be rejected and that its decoupling pilot not be approved for implementation.


Dated this 22rd  day of May, 2007.





ROBERT M. MCKENNA





Attorney General





Simon J. ffitch





Assistant Attorney General
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