BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

Docket No. U-072375
Puget Holdings LLC and Puget Sound Energy, Inc.

Joint Application for an Order Authorizing Proposed Transaction

BENCH REQUEST NO. 022
BENCH REQUEST NO. 022
Re: Exhibit No. 081(EMM-11)
If there are any clarifications or corrections regarding the commitments detailed in Exhibit No. 081(EMM-11), please provide and supplement as necessary.  
Response:

In the testimony of Eric Markell on August 25, 2008, Chairman Sidran identified potential inconsistencies between commitment 45 (“Commitment 45”) and the chart provided in Exhibit No. 81 (EMM-11) (the “Chart”), relating to the audit committee requirements under the Sarbanes-Oxley Act of 2002 (“Sarbanes-Oxley”).

In acknowledgement of the potential inconsistency between Commitment 45 and the Chart, this Response intends to clarify the relationship between §301 of Sarbanes-Oxley and the New York Stock Exchange (the “NYSE”) listing standards and Puget Energy, Inc.’s (“Puget Energy”) and Puget Sound Energy, Inc.’s (“PSE”) post-closing compliance with the Sarbanes-Oxley requirements.  
With respect to §301 of Sarbanes-Oxley, the Chart refers to the post-closing commitments under the NYSE requirements.  This cross-reference was included because, as discussed in more detail below, the requirements set forth in §301 of Sarbanes-Oxley were implemented through §303A.06 and §303A.07 of the NYSE listing standards.
Post-closing, Puget Energy and Puget Sound Energy will continue to comply with the provisions of Sarbanes-Oxley to the extent detailed in the Chart.  With respect to the audit committee independence requirements in §301 of Sarbanes-Oxley (implemented through §303A.06 and §303A.07 of the NYSE requirements), as noted in the NYSE portion of the Chart, the Puget Energy and Puget Sound Energy audit committees will not be comprised entirely of independent directors (as would otherwise be required of a NYSE listed company).  Puget Energy and Puget Sound Energy will, however, remain in compliance with the other requirements of §301 of Sarbanes-Oxley and §303A.06 and §303A.07 of the NYSE listing standards.

Section 301 of Sarbanes-Oxley amended §10A of the Securities Exchange Act of 1934, as amended, and directed the Securities and Exchange Commission (“SEC”) to promulgate a rule that national securities exchanges, such as the NYSE, must prohibit the listing of an issuer’s securities if the issuer does not have an audit committee that:

(1)
is responsible for the appointment, compensation and oversight of the auditor;
(2)
is comprised of members of the Board of Directors, who are otherwise independent;
(3)
has established procedures for the receipt, retention and treatment of complaints and the confidential, anonymous submission by employees regarding accounting or auditing concerns; and
(4)
has the authority to engage advisors and compensate such advisors.  

As a result of this SEC rule (Rule 10A-3 under the Exchange Act), the NYSE implemented §303A.06 and §303A.07, which requires issuers to establish an audit committee, comprised of independent directors (including the independence requirements mandated by the SEC in implementing §301 of Sarbanes-Oxley), with a written charter that provides for the roles and responsibilities as intended by §301 of Sarbanes-Oxley.

Therefore, §303A.06 and §303A.07 of the NYSE listing standards relating to audit committee independence and responsibilities incorporates the requirements as set forth in §301 of Sarbanes-Oxley, which is the reason the cross-reference was included in the Chart.

To clarify the commitments relating to Sarbanes-Oxley, the Joint Applicants have revised the Chart to more clearly specify the relationship between the §301 Sarbanes-Oxley requirements and the related §303A.06 and §303A.07 NYSE listing requirements.  The revisions are marked in the Chart attached as Attachment A to the Joint Applicants' Response to Bench Request No. 22.  In addition, to reconcile the inconsistency between Commitment 45, which states that Puget Energy and Puget Sound Energy will commit to following all the listed provisions of Sarbanes-Oxley (including §301 relating to audit committee independence) and the Chart, which indicates that the audit committees will not be composed of entirely independent directors, the Joint Applicants propose to revise Commitment 45 as follows (proposed revisions are marked to show):

Joint Applicants commit to the following post-closing commitments with respect to the Sarbanes-Oxley Act for both PSE and Puget Energy to the extent indicated in Exhibit No. __ (EMM-11) under the column heading ‘Post-Closing Commitment’:

Other than the inconsistency identified by Chairman Sidran, the Joint Applicants do not believe there are any other inconsistencies among Commitment 45 (or any other commitment), the post-closing NYSE commitments listed in the Chart and the Sarbanes-Oxley commitments listed in the Chart.

Independence for purposes of this response and the Chart shall solely mean independence in accordance with the applicable NYSE and Sarbanes-Oxley standards.  With respect to the issue of what constitutes an independent director for purposes of NYSE standards, please see Attachment B to the Joint Applicants' Response to Bench Request No. 22, which is an excerpt from the NYSE Listed Company Manual 303A.00 Corporate Governance Standards, 303A.02 Independence Tests.  With respect to the additional independence requirements for audit committee members per §303A.06 of the NYSE listing standards (which refers to SEC Rule 10A-3), please see Attachment C to the Joint Applicants’ Response to Bench Request No. 22, which is an excerpt from Rule 10A-3(b)(1).
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