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BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

)
In The Matter of the Application of )Docket UT-991358

U S WEST, INC., and QWEST ) Vol une XI X

COVMUNI CATI ONS | NTERNATI ONAL, I NC., )Pages 1857-1890
)

For an Order Disclaimng )

Jurisdiction, or in the Alternative,)

Approving the US WEST, INC. - QWNEST)

COVMUNI CATI ONS | NTERNATI ONAL, INC. )

Mer ger . )

)

A pre-hearing conference in the
above-entitled matter was held at 2:35 p.m on
Wednesday, April 7, 2004, at 1300 South Evergreen
Park Drive, Southwest, O ynpia, Washington, before

Admi ni strative Law Judge C. ROBERT WALLI S.

The parties present were as foll ows:

QNEST CORPCRATI ON, by Lisa Anderl,
Attorney at Law, 1600 Seventh Avenue, Room 3206,
Seattl e, Washington 98191 (via tel econference
bridge.)

COW SSI ON STAFF, by Chri stopher
Swanson, Assistant Attorney General, 1400 S.
Evergreen Park Drive, S.W, P.O Box 40128, O ynpia,
Washi ngton, 98504-1028.

PUBLI C COUNSEL, by Sinon ffitch,
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington, 98164 (via tel econference
bri dge.)

Barbara L. Nel son, CCR

Court Reporter
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1 COVAD COVMUNI CATI ONS COMPANY, by Karen
S. Franme, Attorney at Law, 7901 Lowy Boul evard,
2 Denver, Col orado 80230 (via tel econference bridge).
CI TI ZENS UTI LI TY ALLI ANCE, by Don

3 Andre, 212 W Second Avenue, Spokane, Washi ngton
99201 (via tel econference bridge.)
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JUDGE WALLIS: Let's be on the record,
pl ease. This is a pre-hearing conference in the
matter of Conmi ssion Docket Number UT-991358. |It's
bei ng hel d before Adm nistrative Law Judge C. Robert
Wallis on April 7, year 2004, in O ynpia, Wshington.
We have one party present in the hearing room and
others on the bridge line. 1'd like parties to state
their appearance, and you need not give us all of the
contact information unless we do not yet have that of
record. Because Staff is present in the hearing
room let's start with Commi ssion Staff.

MR, SWANSON: Thank you, Judge. Chris
Swanson, Assistant Attorney General, for Conm ssion
Staff.

JUDGE WALLIS: Next let's nove to the bridge
line. For Qmest Corporation?

M5. ANDERL: Thank you, Your Honor. Lisa
Ander|, on behalf of Qwest.

JUDGE WALLI'S: For Covad Conmuni cati ons
Conpany?

M5. FRAME: Yes, Your Honor, Karen Franme, on
behal f of Covad Conmuni cati ons Conpany.

JUDGE WALLIS: For Citizens Uility Alliance
of Washi ngton?

MR. ANDRE: Yes, Your Honor. Don Andre, on
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behal f of John O Rourke and the Citizens Utility
Al l'iance.

JUDGE WALLIS: Would it be sufficient for
you and M. O Rourke if comunicati ons were addressed
to himwith the information he earlier provided to
us?

MR. ANDRE: Yes.

JUDGE WALLIS: For Public Counsel?

MR. FFITCH. Sinmon ffitch, Assistant
Attorney Ceneral

JUDGE WALLIS: Thank you, M. ffitch. W
have distributed a brief outline and asked whet her
there are matters in addition. There is a procedura
question that Covad has raised, and we will address
t hat .

As, | think, our initial matter -- we have
confirmed our agenda. Covad noted that the appendix
listing parties who would be defaulted contained the
name of Covad Communi cations Conpany. That is in
error, and Covad is not being defaulted. And in the
subsequent order on default, that error will be
corrected. So we nmade that statenent for the record
and will confirmit in the follow up pre-hearing
order.

The protective order, is it working for
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parties or are there any requests for nodification of
t he order?

MS. ANDERL: Your Honor, this is Qwest. W
don't see any need for nodification

JUDGE WALLIS: Any other party have
concerns? Very well

MR. FFITCH. Public Counsel, Your Honor
does not have any concerns at this tine.

JUDGE WALLIS: Thank you, M. ffitch
Di scovery, is that working to parties' satisfaction?

MR. SWANSON: Chris Swanson, for Comm ssion
Staff. Conmission Staff is satisfied with the
di scovery process.

MS. ANDERL: Your Honor, M. Andre and
were not able to talk before the pre-hearing today.
The CUA has two data requests outstanding to us, and
we were in discussions about one of them and
sinmply didn't have tinme to call him back to kind of
finalize the discussions prior to the convening of
today's pre-hearing conference, but | will state that
we will be answering CUA's Request Number One and
objecting to CUA's Request Nunmber Two, just so that
he is apprised of that. And | believe our response
will go out on that today or tonorrow.

JUDGE WALLIS: Very well, thank you. M.
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1 Andr e.

2 MR. ANDRE: Yes, John O Rourke's the |ead on
3 this, but we will respond to that fornal objection

4 JUDGE WALLIS: Very well. Is there anything

5 el se regardi ng discovery? All right. Wtness

6 i dentification and presentation. The process for

7 presenting evidentiary witnesses at the hearing was a
8 matter of discussion at the prior pre-hearing

9 conference and was addressed in the order, in

10 particular, the opportunity for parties to present

11 Wi t nesses on behalf of the public in the evidentiary
12 phase, as opposed to a general open invitation

13 heari ng.

14 I would like to hear especially what Public
15 Counsel and the Alliance have to say about that, and
16 how you would be intending to pursue that. M.

17 ffitch.

18 MR. FFI TCH: Your Honor, Sinmon ffitch, for
19 Public Counsel. W're interested in pursuing that,
20 nunber one. Nunber two, we have a number of -- a

21 couple of, | guess, procedural questions about how it
22 woul d work that we were, you know, hoping we could
23 di scuss today. And those questions have to do with
24 how many wi tnesses we would -- how many public

25 wi t nesses we would be able to offer in addition to
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the pre-set nunber, | think which is three for each
party.

JUDGE WALLIS: Yes.

MR. FFI TCH: And whether -- next question
woul d be whet her they would be tendered at the tinme
of the evidentiary hearing, which was ny
under st andi ng, but the order is not specific on that,
so | want to | guess get confirmation that that was
t he expectation of the Conmi ssion.

JUDGE WALLIS: Qur contenplation is that,
yes, that would be an el enent of the evidentiary
heari ng, although, subject to discussion of parties,
there may be sonme flexibility in how the process is
acconpl i shed.

MR, FFITCH: The |ast question we had was
whet her they woul d be subject to cross-exam nation.
That was kind of our list of questions. | think,
just in general, we are interested in pursuing this.
We are trying to identify -- you know, we're still in
the early stages of identifying potential folks and
t hi nki ng through, you know, what kind of usefu
testi mony coul d be presented.

And we have -- | think we've just started
talking to CUA, kind of batting ideas around about

the approach, but | think we would |ike to pursue it
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1 and | think have the option of either presenting two
2 or three public coment type witnesses on behal f of
3 Publi ¢ Counsel and -- with the assunption being that
4 CUA woul d be able to offer an equal nunmber, too, and
5 that would be in addition to our one substantive

6 Wi tness on the petition.

7 JUDGE WALLIS: Do others wish to be heard on
8 that? M. Andre, do you want to conment first?

9 MR. ANDRE: Yes, Your Honor. We | ook

10 forward to working with Public Counsel on public

11 witnesses for this, and the questions he's presented
12 so far are ours, as well.

13 I woul d have one additional question, and

14 that is if it mght be possible for public wtnesses

15 to testify over the phone, since the neeting will be
16 in Oynpia and travel may be an issue.
17 JUDGE WALLIS: Very well. I'mgoing to

18 suggest that all parties have an opportunity to

19 comment on the questions that were raised, but first,
20 does Public Counsel have a plan at this point to

21 of fer nore than three witnesses total ?

22 MR. FFITCH  Well, at nost, we would offer

23 four, which would be one -- our one substantive

24 Wi tness, and we anticipate that would be Mary Ki nmel

25 of our office, and then up to three nmenbers of the
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public.

You know, we haven't, as | say, it's early
stages yet. W haven't identified specific people
yet to testify, but there are a | arge nunber of
commenters, and WashPIRG is also interested in this
docket, as the pre-hearing conference order
i ndicates. So we think there's probably, you know,
pl enty of people who would be willing to testify,
woul d be interested in testifying, and given the fact
that we're conprom sing here between having no
heari ng whatever and there's been several hundred
public comenters, it seens |ike having maybe, you
know, for exanple, three for Public Counsel and three
for CUA seens |ike a reasonabl e approach, in our
Vi ew,

JUDGE WALLIS: M. ffitch, does -- or M.
Andre, either of you, does CUA plan to present a
techni cal w tness?

MR. ANDRE: No, Your Honor, we don't. This
is Don Andre, with the Alliance.

JUDGE WALLI'S: Thank you. Any further on
behal f of Public Counsel or CUA?

MR, FFITCH  Yes, just on the
cross-exani nati on question, Your Honor, | think

historically the witnesses who have been tendered at
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the public comment hearings have been sworn, and at
| east in theory nmay have been subject to
cross-exanmination. As a matter of practice, they
have not been cross-exanm ned by, you know, by any
party and, you know, for various reasons. | think
one of them being that you want to encourage people
to just cone forward and testify wi thout sort of a
fear factor, if you will, that might conme into play.

But in any event, | just wanted to get sone
sense of, you know, if we're going to be talking to
peopl e about testifying, we'd want to be able to tel
them what to expect. So | guess | would -- ny
preference would be -- if push came to shove, ny
preference would be that we have an under st andi ng
that the current practice of not cross-exam ning
public witnesses would be continued, but, you know,
that's -- I'm happy to talk about that a bit nore.

JUDGE WALLIS: Very well. Let's nove to Ms.
Ander | .

MS. ANDERL: Thank you, Your Honor. W have
quite a nunmber of, | guess, questions and concerns
about the manner in which the public -- questions and
concerns about the manner in which public input is
going to be handled in this docket.

Typi cally, menbers of the public are invited
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to attend a public hearing, and all those who appear
and want to testify are permtted to do so. In this
case, what Public Counsel and CUA are proposing is
that they be pernmitted to hand-pick certain w tnesses
out of all of those who would express an interest or
desire to coment publicly. And nmy concern is that,
al t hough there may be nenbers of the public who woul d
be willing to corment favorably on this natter, i.e.
favorably to Qwest, those w tnesses may not be
selected to be presented as public wtnesses.

So we have real concerns about that process
and question whether that m ght not be able to be
remedi ed by allowi ng other parties to also offer up
public w tnesses, including Qwst, to the extent that
we have been contacted by custoners who do not
di sfavor our proposal. So that's kind of point
nunber one.

Poi nt nunber two is, | guess, the question
M. ffitch raised about cross-exam nation. And |I'm
not clear on why he would not want w tnesses to be
cross-exanined. | guess | would not be willing at
this point to waive the right to cross-exam ne
witnesses unless -- | nmean, if their testinony were
of fered as substantive testinony upon which Public

Counsel wants the Commi ssion to nake findings and
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1 base conclusions. [If, however, the testinony is,
2 qguote, unquote, illustrative, to denonstrate or
3 illustrate the public sentinment about the petition,

4 but not testinony upon which Public Counsel hopes

5 findings or conclusions to be based, then | believe
6 we coul d possibly agree not to cross-exam ne without
7 prejudice to our case.

8 And then | guess the third issue or question
9 that | had about public wi tnesses is whether those
10 wi t nesses would be identified in advance and any

11 testimony or any comments that they would be

12 sponsoring would be pre-filed on the schedul e as

13 establ i shed by the Conmm ssion previously.

14 In other words, when Public Counsel files
15 comments on April 14th, will some of -- sone aspect
16 of those conments be attributable to a public

17 witness, or will we all literally be hearing that
18 public testinmony for the first time on June 7th or
19 8th. So those are the issues we would like to

20 di scuss about public input today.

21 JUDGE WALLIS: Very well. For Covad? Any
22 t houghts, Ms. Frane?

23 M5. FRAME: Your Honor, we have no

24 addi ti onal commentary.

25 JUDGE WALLI'S: Thank you. For Conmi ssion
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Staff?

MR, SWANSON: Thank you, Your Honor
Commi ssion Staff is generally in agreenent with
Public Counsel's position in terms of public
Wi tnesses in this proceeding.

MR. FFI TCH:  Your Honor, this is Sinon
ffitch, for Public Counsel. Wth your |eave, | can
respond briefly to Qvest's issues.

JUDGE WALLIS: Pl ease proceed.

MR, FFITCH: | guess, within the constraints
of time, we don't have any objection to Qwest or
anot her party being allowed to call a public witness.

Wth regard to -- with regard to
cross-exam nation, | think, at least the way |I've
envisioned this so far is that these -- the public
Wi tnesses that we're calling really are going to be
testifying in the sane manner that they would be if a
full-scale public coment hearing were held.

In general, they're being -- you know, we're
bei ng gi ven opportunity to at |east have a few
representative voi ces expressing general sentinents
and probably tal king about their own particul ar
personal experience in the way that persons testify
at the conment hearing. And to that extent, |

suppose you could characterize it as illustrative
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and | wouldn't anticipate that we would be buil ding
our substantive case on the specific basis of an
i ndi vi dual custoner's experience, so that their
testi mony woul d not be pre-filed, except to the
extent that they may have already subnitted a letter
or an e-mail to the Conmission, and that there really
woul dn't be a need to cross-exam ne themas a fact
wi tness for Public Counsel that's specifically
formi ng a substantive basis for our position in the
case. So | think those -- those are the points |
wanted to nake in response.

JUDGE WALLIS: Very well

MR. FFITCH: | don't have an objection, per
se, to -- | nmean, |I'mnot asking for a bar to
cross-exam nation, but nore in a sense of what's
antici pated here so we can properly prepare the
witnesses. | do think -- again, Ms. Anderl inquires
what our concern is. You know, there's an
intimdation factor. The public is not used to these
ki nds of proceedings, and particularly in an
evidentiary hearing, which is going to have even nore
trappi ngs of a judicial proceeding, you know, quote,
tend to be put off or intim dated by the feeling that
they're going to be subjected to intensive

cross-exanination by a hostile attorney. And | think
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that goes contrary to the intent of this, which is
just to allow sone representative nenbers of the
public, hundreds of whom have comented here, to cone
in and speak their piece and not be sort of, you
know, intimdated from doi ng that.

But, you know, it nmay be that the Bench
m ght have questions or counsel m ght have one or two
qguestions for themthat occur on the spot. You know,
I'"'mnot going to stand up and say, You can't ask any
gquestions, but | do think that if we can have an
under standi ng that we don't expect there to be
cross-exam nation of these witnesses, that would be
pref erabl e.

JUDGE WALLIS: Very well. [I'mcertain that
none of the counsel appearing in this docket are
really hostile. And | would like to share nmy concept
when | proposed this in the pre-hearing order as a
m ddl e ground between total denial and an unlimted
grant of public hearing, and that was that the
persons representing ratepayer interests could
include in their evidentiary presentation, that is,
in their statements in this proceeding, an indication
of how the decision would affect the public and what
public sentinent was regarding that effect, so that

their presentation of public witnesses would be
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1 sonmewhat anal ogous to the presentation of technica
2 witnesses, in that it would be a part of Public

3 Counsel's and the Alliance's direct case, Comm Ssion
4 Staff, if Staff wi shed to do that, and that the

5 evi dence woul d be presented in the sane way in this
6 proceedi ng, not by prefiled testinony, but by topic;
7 that, given the ability to select the witnesses to
8 appear, the parties would have the opportunity to

9 avoi d duplication, would have the opportunity to

10 present information that is relevant to the

11 proceedi ng, and that the record and Conmi ssion's

12 deci si on woul d be supported by the use of this

13 process.

14 Now, that was ny vision, and that does not
15 necessarily nmean that other views are inappropriate
16 or shoul d not here be adopted.

17 In I'ight of those comments, |I'd |ike to go
18 back first to M. ffitch and then to Ms. Anderl for
19 your thoughts.
20 MR. FFITCH: Well, Your Honor, it does occur
21 to me that we have received, the Conmi ssion has
22 received a | arge anmount of public coment here, so
23 that one thing we could do in our direct case is
24 summari ze that, as we have done in past cases. W

25 often do it in brief after the hearing. W could do
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t hat .

And then the people that would testify at
the hearing would essentially be -- there would
think be an effort to try to have them be
representative of the general areas that were raised
in the coments.

It's difficult, sitting here right now
today, to be sure about how we would build that into
our overall direct filing, because the case is -- you
know, it's not about whether to establish these
measures in the first instance. W have a programin
pl ace. W have very specific data about howit's
wor ki ng, and we have sone policy questions about
whet her or not to continue it.

So you know, it's a little different than,
for exanple, the '95 rate case where we had public
testi mony establishing the, to sone extent, the
exi stence and | evel of service quality problens and
the -- and then, you know, in that case, there were
sonme remedi es developed. So |I'm not exactly sure how
we woul d use the public testinobny in this case in the
direct. You know, we'd have to think about that
sone. | nean, obviously there's an awful |ot of
opposition to termnation. But going beyond that to

speci fic issues about the service quality index



1874

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

itself and the performance program 1|'m not sure how
we build that into our direct. But, anyway, that's
my reaction at this point.

JUDGE WALLIS: Ms. Anderl.

MS. ANDERL: Well, Your Honor, | guess we
perhaps pictured it the way you did, in terns of

expecting public input to be presented in the August

or April 14th filing, if that's what | -- if |
understood that correctly, so -- and | think that
woul d be the appropriate way to do it. | think we've

expressed our concerns about what Public Counsel has
proposed, and | really haven't heard anything that
woul d address those concerns.

MR FFITCH If | just may respond quickly,
have it be clear for the record. This was not a
Publ i ¢ Counsel proposal. |It's an innovative
proposal, and we're happy to work with it. But we
had proposed a traditional type of public coment
hearing, with one of themto be held in Seattle. As
a practical matter, for us to identify specific
Wi t nesses who would be willing to testify and sonehow
build their testinony into the filing next week
that's not possible.

JUDGE WALLIS: Yes, because this is, shal

we say, innovative, my synpathies are with Public
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1 Counsel in that regard, and | believe that we m ght

2 consider a later filing date for a position based on
3 public testinmony. M. Anderl, would you be anenabl e
4 to that process?

5 MS. ANDERL: That would seemto address sone
6 of the concerns that we raised, yes.

7 JUDGE WALLIS: In terms of

8 cross-exam nation, | believe that because the

9 Wi t nesses would be in perhaps a m ddl e ground between
10 sinmply indicating sentinment, or let's say could be,
11 that some questioning would be allowed, but | would
12 expect counsel to be courteous and to be especially
13 concerned and careful of the manner in which any

14 questions are put to the public witnesses. Wuld

15 that be acceptabl e?

16 MS. ANDERL: Your Honor, that mekes sense

17 from our perspective.

18 JUDGE WALLIS: M. ffitch.

19 MR, FFITCH: That's acceptabl e, Your Honor
20 I guess | would encourage counsel to, as they have in
21 the past, to not -- you know, to limt any

22 cross-exam nation unless it's, you know, clearly
23 necessary, but that sounds acceptable.
24 JUDGE WALLIS: Very well. [|'msorry,

25 stepped on soneone.
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MR, ANDRE: I'msorry, Your Honor. This is
Don Andre.

JUDGE WALLIS: M. Andre.

MR. ANDRE: Could |I make a short comment on
Cross-exan nati on?

JUDGE WALLIS: Please do, yes.

MR, ANDRE: The public participation in this
case is inportant to the Alliance not only to inform
the case, but also to engage the public and to
further their realizations that they nay participate
in these kinds of proceedings and that, in fact,
these proceedi ngs take place. So | appreciate Public
Counsel's clarification of cross-exani nation, and
t hi nk your guidance in that area is good, and
appreci ate that.

JUDGE WALLI'S: Thank you, M. Andre. W
tal ked about a nunber of witnesses. Wuld a total of
four wi tnesses per party be acceptable, including no
nore than three technical w tnesses?

MS. ANDERL: Well, Your Honor, this is Lisa
Anderl, for Qwest. It seens as though Public
Counsel's and CUA's interests are identical in this
case, in which case it would seem appropriate that
they would be Iinmted to a total of four al

together. That would Iimt us to probably our three
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techni cal wi tnesses, plus one public w tness, whereas
they would be permitted to have one technical witness
and three public w tnesses because of the way they're
structuring their case. That would be something we
could accept. Oherwise, if each party is allowed to
have three public witnesses, as well as, you know, one
or nore technical w tnesses, we would request |eave
to have the three technical w tnesses we need, if
necessary, as well as two to three public w tnesses.

JUDGE WALLIS: M. ffitch, M. Andre, M.
Swanson, any response?

MR. ANDRE: Yes, Your Honor, this is Don
Andre. The 13th Order stated that the Alliance is a
separate entity and has a different purpose in the
constituency, and therefore our intervention was
al l owed and --

JUDGE WALLIS: M. Andre, I'msorry to
i nterrupt you, but |I'm having trouble hearing you.

MR, ANDRE: Okay. Would you like nme to
start over?

JUDGE WALLIS: Did the reporter catch --
yes. You need not start over, but please hold the
m crophone cl ose and keep your voice up.

MR, ANDRE: Okay. Sorry about that.

JUDGE WALLI'S: Much better. Thank you.
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MR, ANDRE: Okay. Let nme regain my train of
t hought. W have agreed and | ook forward to
coordinating with Public Counsel so we don't
conplicate this proceedi ng, but do believe we have --
we're different, we're a different party, we have a
di fferent constituency and m ssion.

MR. FFI TCH:  Your Honor, for Public Counsel
briefly. | guess | know that we've advocated for
you know, an efficient, expeditious proceedi ng and
try to keep things down to a one-day hearing with
[imted nunber of witnesses. | think we can still do
that. Typically, public witnesses do not take as
much tinme as experts. However, given, again, this is
a conprom se between a public hearing where you m ght
get a large nunber or a relatively |large nunber of
W tnesses, starting to whittle away at our numnbers
here so that we're, you know, having sort of a tiny
nunber of public witnesses it becones, you know,
perhaps -- at sone point you get down to a nunber
where you nmight as well not bother doing it.

So | guess | still think, you know, the
proposal of three per party would be preferable, and
per haps, you know, we could go to -- if the Bench is
concerned about total nunbers, we could go to two per

party, but | don't -- | would object to having our
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nunbers combi ned with those of the CUA

JUDGE WALLIS: M. Swanson, do you have a
Vi ew?

MR, SWANSON: Commi ssion Staff is, | think
-- | think concerned about, of course, making sure
there's public participation here and believes that
CUA and Public Counsel indeed should be able to offer
a nunmber of witnesses so that they can represent
their constituents in this proceeding and so that the
record is adequately fleshed out in terns of public
view on this issue.

JUDGE WALLIS: Very well. | think those
goal s are admirable. The order indicated that we
expect that the public w tnesses would offer
testinmony that is relevant and that is
non-duplicative, and to the extent that that takes
two or three witnesses on behalf of each of the
parties, given their coordination and cooperation, we
think that's appropriate.

However, we also think it's appropriate that
Qwest have the opportunity to respond with public
sentinment and with relevant and non-duplicative
testinony. As parties noted, we do not expect the
testinmony to be lengthy, as in the sane nmanner as

technical testinony, and believe that two wi tnesses,
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public witnesses on behalf of Qwest would be
appropriate, subject to a review of the substance of
the parties' statenents and the nunber of witnesses
that they indicate they woul d have appearing. Wuld
that be acceptable to Qunest?

MS. ANDERL: Yes, Your Honor. Thank you.

JUDGE WALLIS: Very well. Any further
questions, coments, or concerns about this topic?
VWhen do the Alliance and Public Counsel believe that
you would be in a position to file your statenent
regardi ng public sentinment and public perspectives
and concerns?

MR. FFI TCH: Two weeks before the hearing,
per haps.

JUDGE WALLIS: Would that be sufficient time
for other parties to prepare?

MS. ANDERL: Well, Your Honor, we -- Qwest's
reply comments are due on May 19th, and if Public
Counsel were to file its statenents two weeks before
the hearing, that would nean a filing on May 24th,
five days after Qmest's reply comments, and it would
really probably press Qunest's ability to do
sonet hi ng, you know, in legitimte responsive node,
so we'd ask for those coments to come in sooner than

t hat .
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JUDGE WALLIS: Would May 5th work for you?

MS. ANDERL: That woul d be fine.

JUDGE WALLIS: That would provide M. Andre
and M. ffitch three weeks fromthe tine of filing
answering statements for preparing those statenents
and identifying witnesses. |Is that sonmething that
you coul d acconplish?

MR. FFITCH: Simon ffitch, Your Honor. Yes,
we woul d make every effort to be able to neet that
deadline. This is a new process for us, but there
are a nunber of potential fol ks out there who have
filed coments, and we coul d nmake every effort to
identify themand file a statenent by May 5th.

JUDGE WALLIS: Very well. It is a new
process for all of us, so we're learning as we go
along. M. Andre.

MR. ANDRE: Yes, your Honor, we can follow
that time line. 1'm speaking here for John O Rourke,
conmmitting to this, but it does seemlike a
reasonabl e anount of tinme, in addition to the people
that have filed conments (i naudible).

JUDGE WALLIS: M. Andre, you're fading.

MR. ANDRE: In addition to the fol ks that
have filed comments, we al so have nmenbers and ot hers

that we can contact about this. So we can work with
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that time |ine.
JUDGE WALLIS: Very well. And then Quest

woul d include its public aspects in its filing on May

19t h?

MS. ANDERL: Yes, Your Honor.

JUDGE WALLIS: Very well

MR, FFITCH: | have a further question, Your
Honor. Sinon ffitch. |If -- two further questions.

One is if a witness that we identify has filed a
letter or e-mail with the Conmmi ssion, nay we sinply
submt that with the person's nane as the statenment?
It's a way of asking what the Bench would |like to see
for a statenent fromthe witness here. | guess I'm
anticipating a summary of what they would expect to
say on the witness stand, and if they've already
submtted a letter or an e-mail, perhaps that would
be -- that would suffice. But | guess |I'm asking for
some gui dance on what the statement should say.

JUDGE WALLIS: | would like to put it back
on counsel and indicate that | believe you have the
opportunity to organi ze your case, your cases,
plural, in a way that you think best presents the
positions and interests of your clients. And if you
believe that presenting that information in that

manner is optimal for your positions and your
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interests and your clients, then I would have no
obj ection to your doing that. |s there any other
t hought on that issue? | hear nothing further

MR. FFI TCH: The other question |I had, Your
Honor, was the sanme as M. Andre. W at sone point
would Iike a ruling on whether the witnesses can
testify over the phone.

JUDGE WALLIS: | am anenable to that, given
the broad service territory of Qwest and the desire
to have rel evant and material evidence from menbers
of the public. What is Qmest's view on that?

MS. ANDERL: Qwest will present its
Wi tnesses in person. | don't object to nenbers of
the public testifying over the tel ephone.

JUDGE WALLIS: Any other parties? Let the
record show that there's no response. All right.

The nanes of the witnesses will be provided
at the time of filing, which would be May 5th for
Publi ¢ Counsel and May 19th for the conpany.
Recogni zi ng that these are nenbers of the public, if
it does becone necessary for personal reasons of the
Wi tnesses to change the identity of w tnesses, |
woul d expect counsel to |et us know, but woul d expect
that, after hearing conments fromall the parties,

that we would be relatively flexible in that manner
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1 I would like parties to consider setting

2 aside sonme time for the receipt of public testinony

3 and woul d encourage parties to talk with one another
4 about what an optimal tinme for that would be.

5 Whet her parties wish to schedule that testinony in

6 conjunction with your technical evidence or whether

7 you wish to set aside sone separate tine for that

8 purpose, we'd like to hear your views on that, but we
9 need not | think address that at this point. When it
10 cones time to set sone schedul es, then we can consult
11 further. Perhaps if you file a witten request, then
12 we can hear views of all parties and have things set
13 at the appropriate time. Wuld that work for

14 parties?

15 MS. ANDERL: Yes, Your Honor
16 MR. FFITCH. Yes, Your Honor
17 JUDGE WALLIS: Okay. |Is there anything

18 further regarding witness identification and

19 presentation? All right.

20 Let's nove on to hearing schedule. As |

21 i ndi cated earlier, the Conm ssioners had not planned
22 to hear this personally. However, in |looking at the
23 schedule, if the parties wi shed to present ora

24 argunent to the Conmmi ssioners, they are avail able on

25 the day that is set for oral argunent in the
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pre-hearing order. And if parties then were to waive
an initial order, the Conm ssioners woul d have the
benefit of all of the testinobny, a conplete record,
albeit in witten form and would personally hear all
of your arguments. And given the consistent desire,

| believe, for a relatively early decision in this
matter, parties mght wish to consider a waiver of an
initial order in order to reach that early decision.

Are parties willing to respond to whet her
they would be willing to waive an initial order
today, or would you like time to think about it and
consult with your clients?

MS. ANDERL: Your Honor, for Qwest, 1'd like
to tinme to consult with ny client, but | know that I
could give you a response no later than tonorrow.

JUDGE WALLIS: Oher parties?

MR. SWANSON: Chris Swanson, for Comm ssion
Staff. | agree. | believe Commission Staff could
give you a response tonorrow.

JUDGE WALLIS: Public Counsel ?

MR, FFITCH: we can respond in that tine
frame, Your Honor. | don't anticipate that we would
have a problemw th waiving, but we'd like to discuss
it.

JUDGE WALLIS: Certainly. M. Andre?
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1 MR. ANDRE: Yes, we could respond by

2 tonorrow, Your Honor

3 JUDGE WALLIS: And Ms. Frane?

4 M5. FRAME: Yes, Your Honor. Actually, as
5 think I had nentioned in our first -- | probably

6 should bring this up at this point. In our first

7 call, we were trying to determine if we were just

8 going to be an interested party in this or really an
9 actively participating party, and where -- |I'm

10 primarily, on behalf of Covad, just listening in to
11 t he proceedi ngs.

12 JUDGE WALLIS: Very well. Do you wish to
13 state for the record that you woul d have no

14 obj ections to proceeding to a Conm ssion order and

15 you woul d waive an initial order?

16 MS. FRAME: That's correct.

17 JUDGE WALLIS: Very well.

18 M5. FRAME: Thank you.

19 JUDGE WALLIS: Al right. [If the renmining

20 parties would respond to the Conmi ssion's secretary

21 in this docket tonorrow, fax and e-mmil|l subm ssion
22 will be acceptable, with copies to each other, that
23 woul d answer that question. Do parties -- is there

24 anything further on that issue?

25 Al right. Let's nove on. Do parties see a
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need for further pre-hearing conferences?

MS. ANDERL: Your Honor, | know that --
well, if Comr ssioners are not going to preside at
the hearing, then -- and the anticipated vol une of

cross-exam nation exhibits is not large, then | would

anticipate that we could handl e cross-exam nation
exhibits during the hearing, as we had sone years
ago, where they're sinmply offered, marked and
adm tted throughout the course of the hearing, as
opposed to identifying themall in advance.

That woul d be the only other reason that
woul d think we woul d need anot her pre-hearing
conference would be for that adm nistrative type
process a day or so before the hearing.

MR. FFI TCH: Your Honor, Public Counse

woul d suggest that the final pre-hearing conference

has become so useful that, while we could nmake it

abbrevi ated and perhaps do it by phone, | think it

woul d probably hel p us conduct the hearing in one day

nore efficiently if we had a prelimnary discussion

of witness order and that sort of thing a day or -
you know, within a few days before the actua
heari ng.

MS. ANDERL: And we don't object to that.

know that the Commission's main hearing roomis
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booked for the two weeks prior to June 7th with the
cost docket, but certainly there are other roons
available or, as M. ffitch suggested, we could do it
by tel ephone.

JUDGE WALLIS: Very well. | would like to
suggest that we block in a pre-hearing conference for
the norning of -- let's make it the afternoon of June
3rd, at 1:30 p.m And in conjunction with that,
would it be possible for parties to either file or
i dentify your cross-exani nation exhibits no |ater
than the cl ose of business on June the 1st, Tuesday,
June 1st? |If there are very few exhibits, that would
gi ve us one indication. |If there are a nunber, that
woul d give us another, and it would help us to
det ermi ne whether the conference on the 3rd is
necessary or whether we could proceed directly to
hearing. WIIl that work for parties?

MS. ANDERL: Yes, Your Honor. | would just
poi nt out that the 13th Suppl enental Order
established the date for the final subm ssions and
docunents for use on cross-exam nation as June 2nd,
and so that is a date that has al ready been
established, but if Your Honor wants to nove that
back to June 1st, | think that would be nanageabl e

for us, as well.
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JUDGE WALLIS: O her parties?

MR. FFI TCH: W concur, Your Honor. The 2nd
is slightly preferable, because Monday is the
Menori al Day holiday, but we would be -- perhaps we
could work with a m dday deadline on the 2nd, but
we' re anenable to the Bench's preference here.

JUDGE WALLIS: Let's say that the docunents
t hemsel ves need not be provided until the 2nd, but if
parties could provide us with a list of the docunents
to give us a feeling for scope and identify them on
the 1st, then that would help us with planning. WII
that work for parties?

MR. SWANSON: That's fine for Conm ssion
Staff.

MR. FFITCH: And then, on the 2nd, we are
required to provide a set to the Bench and opposi ng
parties?

JUDGE WALLIS: Yes. Al right. 1s there
anything further on that topic? Very well. |Is there
anything further to cone before the Conm ssion?

Al right. | want to thank you all for
joining us today, and we | ook forward to continuing
the planning for this. [It's going to be an
i nteresting process, the opportunity to try sone new

-- at least new to the Conmm ssion approaches, and



1890

1 we're | ooking forward to the hearing in June. Thank
2 you all, and this conference is adjourned.

3 MR. FFI TCH: Thank you, Your Honor.

4 MS. ANDERL: Thank you, Your Honor.

5 MS. FRAME: Thank you, Your Honor.

6 (Proceedi ngs adjourned at 3:26 p.m)
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