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BENCH REQUEST NO. 1: For each of the incidents in the 14 causes of action alleged in the formal complaint and described in Staff’s Investigation Report, please provide the following information:

a. The identity and amount of hazardous material that was alleged to be spilled or leaked; 
b. The date and time BNSF Railway Company (BNSF) discovered the alleged spill or leak; 
c. The date and time BNSF reported the alleged spill or leak to the Washington State Emergency Operations Center (EOC) and documentation of that report; if BNSF did not report the alleged spill or leak, please explain why not;
d. Whether the incident is included in the 239 possible violations of WAC 480-62-310 referenced in paragraph 6 of the Narrative Supporting Settlement Agreement, and if so, the number of possible violations attributable to the incident; if the incident is not included in the 239 possible violations, please explain why not.

JOINT RESPONSE:

Note regarding Bench Request 1(a): Sources for this information are the EOC Hazardous Materials Incident Worksheet, if available, and the USDOT Hazardous Materials Incident Report (5800 Form), included as the attachments for each incident listed below. In some cases, these forms show different amounts of material reported as released: The report to the EOC represents the company’s initial assessment of what occurred and the 5800 Form, submitted within 30 days of the incident to the Washington Utilities and Transportation Commission (UTC) and the Federal Railroad Administration, is based on a full investigation of the incident.

Note regarding attachments: The parties submit the attached documents for settlement purposes only. The parties do not intend to waive any applicable evidentiary objections.

	[bookmark: OLE_LINK1][bookmark: OLE_LINK2]

	Date/Location
	a. Identity and Amount of Hazardous Material
Alleged to be Spilled
	b. Date/Time BNSF Discovered Alleged Spill/Leak
	c. Date/Time BNSF Reported Alleged Spill/Leak to EOC
	d. Included in 239 Possible Violations in Settlement Narrative?
	d. Number of Possible Violations Attributable

	1.
	November 5, 2014
Blaine – BP Cherry Point facility
	· 5800 Form: Petroleum Crude Oil - 1,611 gallons
	· [bookmark: OLE_LINK86][bookmark: OLE_LINK87]5800 Form: 
	11/5/14 - 11:10 a.m.
	[bookmark: OLE_LINK3][bookmark: OLE_LINK12]Not reported 
(see note)
	Yes

	111

	
	Note: The parties could not reach agreement as to whether this incident was reportable under WAC 480-62-310. Accordingly, the parties stipulated that 111 alleged violations remained in dispute at the time of settlement. 



	2.
	November 17, 2014
Pasco – Pasco grain yard 
(UTC inspection)
	· 5800 Form: Fuel Oil - 1 gallon
	· 5800 Form: 11/18/14- 9:00 a.m.[footnoteRef:1] [1:  Rail Inspector Bob Johnston reported the leak to BNSF personnel at approximately 3:00 p.m. on November 17, 2014. ] 

	Not reported 
(see note)
	Yes

	99

	
	Note: The parties could not reach agreement as to whether this incident was reportable under WAC 480-62-310. Accordingly, the parties stipulated that 99 alleged violations remained in dispute at the time of settlement.

	3.
	December 7, 2014
Wenatchee – BNSF Wenatchee/Apple yard
	· [bookmark: OLE_LINK4][bookmark: OLE_LINK5]EOC Report: F037 (primarily oil, water, solid separate waste) – 1 pound
· [bookmark: OLE_LINK25][bookmark: OLE_LINK26]5800 Form: Hazardous Waste – F037 Primary Sludge - 10 gallons
	· EOC Report: 12/7/14 - 9:16 a.m.
· 5800 Form: 
	12/7/14 -9:00 a.m. 

	12/7/14
11:52 a.m.
	Yes

	1

	[bookmark: _Hlk430772022]
	Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 79 violations of WAC 480-62-310. After the Investigation Report was published, the EOC provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement. 

	4.
	December 8, 2014
Spokane Valley – BNSF Trentwood Station
	· EOC Report: Diesel – 50 gallons
· 5800 Form: Gas Oil - 150 gallons
	· EOC Report: 
[bookmark: OLE_LINK88][bookmark: OLE_LINK89]12/8/14 – 10:15 a.m.
· 5800 Form: 
12/8/14 – 9:30 a.m.

	12/8/14
12:04 p.m.
	Yes

	1

	[bookmark: OLE_LINK33][bookmark: OLE_LINK34]
	[bookmark: OLE_LINK35][bookmark: OLE_LINK36]Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 78 violations of WAC 480-62-310. After the Investigation Report was published, the EOC provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement.

 

	[bookmark: _Hlk430772297]5.
	December 9, 2014
Seattle – Balmer Railyard/Interbay

	· 5800 Form: Hazardous Waste – F037 Primary Sludge - 30 gallons
	· 5800 Form: 
	12/9/14 - 8:55 a.m.
	12/9/14
5:06 p.m.
	Yes

	1

	[bookmark: _Hlk430772423]
	[bookmark: OLE_LINK39][bookmark: OLE_LINK40]Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 77 violations of WAC 480-62-310. After the Investigation Report was published, BNSF provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). A phone log submitted by BNSF indicating the date and time of a BNSF call to the EOC (shown in Central Standard Time) is attached to this response. The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement. 

	6.
	December 9, 2014
Everett – BNSF Everett/Delta yard
	· [bookmark: OLE_LINK29][bookmark: OLE_LINK30]5800 Form: Hazardous Waste – F037 Primary Sludge - 30 gallons
	· 5800 Form: 
	12/9/14 - 9:00 a.m.
	12/9/14
 5:06 p.m.
	Yes

	1

	
	Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 77 violations of WAC 480-62-310. After the Investigation Report was published, BNSF provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). A phone log submitted by BNSF indicating the date and time of a BNSF call to the EOC (shown in Central Standard Time) is attached to this response. The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement. 

	[bookmark: _Hlk430772359]7.
	December 9, 2014
Everett – BNSF Everett/Delta yard
	· 5800 Form: Hazardous Waste – F037 Primary Sludge - 10 gallons
	· 5800 Form: 
	12/9/14 - 10:05 a.m.
	[bookmark: OLE_LINK6][bookmark: OLE_LINK7]12/9/14
5:06 p.m.
	Yes


	1

	
	[bookmark: OLE_LINK61][bookmark: OLE_LINK62][bookmark: OLE_LINK47][bookmark: OLE_LINK48]Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 77 violations of WAC 480-62-310. After the Investigation Report was published, BNSF provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). A phone log submitted by BNSF indicating the date and time of a BNSF call to the EOC (shown in Central Standard Time) is attached to this response. The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement. 



	8.
	December 9, 2014
Vancouver – BNSF Vancouver yard
	· 5800 Form: Hazardous Waste – F037 Primary Sludge - 10 gallons
	· 5800 Form: 
12/9/14 – 2:00 p.m.
	12/9/14
5:06 p.m.
	Yes

	1

	
	Note: Staff’s Investigation Report alleged that BNSF failed to report this incident at any time and that the company thereby incurred 77 violations of WAC 480-62-310. After the Investigation Report was published, BNSF provided Staff with updated information indicating that BNSF reported the incident to the EOC on the same day it occurred (albeit after the 30-minute deadline). A phone log submitted by BNSF indicating the date and time of a BNSF call to the EOC (shown in Central Standard Time) is attached to this response. The parties subsequently stipulated that one alleged violation remained in dispute at the time of settlement. 

	9.
	December 10, 2014
Everett – BNSF Everett/Delta yard
	· [bookmark: OLE_LINK55][bookmark: OLE_LINK56][bookmark: OLE_LINK67]EOC Report: Hazmat Waste – Unknown quantity
· 5800 Form: Hazardous Waste – Primary Sludge - 15 gallons
	· EOC Report:
12/10/14 – 10:30 a.m.
· 5800 Form:
	12/10/14 - 10:25 a.m.
	12/10/14
12:43 p.m.
	Yes

	1


	
	Note: The parties stipulated that one alleged violation remained in dispute at the time of settlement. 

	[bookmark: _Hlk430774377]10.
	December 13, 2014
Quincy – Columbia Subdivision
	· EOC Report: Lube Oil – 100 gallons

	· EOC Report:
	12/13/14 - 10:10 a.m.
	12/13/14
10:54 a.m.
	No

	N/A

	[bookmark: _Hlk430774344]
	[bookmark: OLE_LINK59][bookmark: OLE_LINK60]Note: The parties stipulated for purposes of settlement that this incident was not a “reportable incident.” The Commission has adopted by reference Title 49 CFR Part 171.15 – Immediate notice of certain hazardous materials incidents. Part 171.15(7)(b) defines a “reportable incident” as occurring “during the course of transportation in commerce.” In this case, the lube oil leaked from the locomotive and was not being transported in commerce. A 5800 Form was not required.

	[bookmark: _Hlk430778794]11.
	January 12, 2015
Vancouver – BNSF Vancouver yard 
	· [bookmark: OLE_LINK68][bookmark: OLE_LINK69]EOC Report: Crude Oil – 35 gallons
· 5800 Form: Petroleum Crude Oil - 14 gallons
	· EOC Report: 
1/12-13/15 – time not specified
· 5800 Form: 
1/12/15 - 1:00 p.m.
	[bookmark: OLE_LINK10][bookmark: OLE_LINK11]1/23/15
9:37 a.m.
	Yes
	11

	
	Note: The parties stipulated that 11 alleged violations remained in dispute at the time of settlement. 




	[bookmark: _Hlk430774390]12.
	January 13, 2015
Auburn – BNSF Auburn yard
	· EOC Report: Crude Oil – 6 gallons
· 5800 Form: Petroleum Crude Oil - 10 gallons
	· EOC Report: 
1/12-13/15 – time not specified
· 5800 Form: 
1/13/15 - 3:00 p.m.
	1/23/15
9:37 a.m.
	Yes

	10

	
	Note: The parties stipulated that ten alleged violations remained in dispute at the time of settlement. 

	13.
	January 25, 2015
Seattle – BNSF Interbay yard
	· EOC Report: Lube Oil – 100 gallons

	· [bookmark: OLE_LINK94][bookmark: OLE_LINK95]EOC Report:
	1/25/15 - 10:24 a.m.
	1/25/15
11:13 am
	No

	N/A

	
	Note: The parties stipulated for purposes of settlement that this incident was not a “reportable incident.” The Commission has adopted by reference Title 49 CFR Part 171.15 – Immediate notice of certain hazardous materials incidents. Part 171.15(7)(b) defines a “reportable incident” as occurring “during the course of transportation in commerce.” In this case, the lube oil leaked from the locomotive and was not being transported in commerce. A 5800 Form was not required.

	14.
	February 12, 2015
Seattle – South Seattle storage facility 
(UTC Inspection)
	· EOC Report: Crude Oil –Unknown quantity
· 5800 Form: Petroleum Crude Oil - 2 gallons
	· EOC Report:
	2/12/15 - 2:00 p.m.[footnoteRef:2] [2:  Rail Inspector Bob Johnston reported the leak to BNSF staff at 1:59 p.m., 2:14 p.m., and 2:24 p.m.] 

· 5800 Form: 
2/12/15 – 2:00 p.m.
	2/12/15
4:33 p.m.

	Yes
	1

	
	Note: The parties stipulated that one alleged violation remained in dispute at the time of settlement. 




[bookmark: OLE_LINK13][bookmark: OLE_LINK14]BENCH REQUEST NO. 2:  Paragraph 6 of the Settlement Agreement provides, “At a mutually convenient time and date to be established by separate agreement of the parties, Staff will meet with Company representatives to discuss, among other potential topics, best practices for compliance with WAC 480-62-310.” Please provide the following information with respect to this provision:

a.	Do the parties contemplate a separate written agreement that will be filed in this docket establishing the terms and conditions for this meeting? If so, when do the parties anticipate making that filing? If not, how and when will the parties establish those terms and conditions?
b.	Will the meeting result in a binding agreement establishing how BNSF will comply with WAC 480-62-310? If not, what is the intended purpose of the meeting?
c.	What other potential topics do the parties intend to discuss at the meeting?

JOINT RESPONSE:  

a.	No, the parties do not contemplate a separate written agreement establishing the terms and conditions for this meeting. Instead, the parties will schedule the meeting informally, by phone and/or email.

b.	No, the meeting will not result in a binding agreement establishing how BNSF will comply with WAC 480-62-310. The meeting will instead give Staff an opportunity to provide BNSF with informal technical assistance regarding compliance with WAC 480-62-310. Note that under paragraph five of the Agreement, the Commission may impose a suspended penalty if the company “fails to comply with WAC 480-62-310 at any point within one year following the effective date of [the] Agreement.” Given this provision, the parties may discuss whether certain factual scenarios will or will not trigger the company’s duty to report. A secondary purpose of the meeting is to allow the parties to discuss strategies for more effective communication on a going-forward basis.
[bookmark: _GoBack]c.	Please see our answer to 2b. 
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[image: ]
ATTACHMENT 2
[image: ]

ATTACHMENT 3
[image: ]


[image: ]


ATTACHMENT 4
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ATTACHMENT 5
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[bookmark: OLE_LINK84][bookmark: OLE_LINK85]Staff stipulated, for settlement purposes, that this document verifies BNSF contacted the EOC for this incident.  
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ATTACHMENT 6
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Staff stipulated, for settlement purposes, that this document verifies BNSF contacted the EOC for this incident.  
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ATTACHMENT 7
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Staff stipulated, for settlement purposes, that this document verifies BNSF contacted the EOC for this incident.  
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ATTACHMENT 8
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Staff stipulated, for settlement purposes, that this document verifies BNSF contacted the EOC for this incident.  
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