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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	SANDRA JUDD, et al.,


Complainants,


v.

AT&T COMMUNICATIONS OF THE PACIFIC NORTHWEST, INC.; and 
T‑NETIX, INC.,


Respondents.
	DOCKET NO.  UT‑042022

COMPLAINANTS’  MOTION RE SCHEDULE AND DEPOSITIONS


I. Introduction

1. The Commission recently issued Order 16, which amended the scheduling order and revised the procedural schedule.  That schedule adjusted the completion date for depositions and the submission of responses to the motions for summary determination because of a delay in receiving discovery from T-Netix.
2. A portion of the discovery provided by T-Netix included emails that the Commission had ordered to be produced in response to the motions to compel.  Those emails contained the names of T-Netix employees who were not previously identified but who apparently were directly involved with T-Netix’ response to the rate disclosure requirements, which are the subject of this referral from the superior court.        
3. Following a review of the documents, the parties conferred by telephone to exchange lists of deposition witnesses.  The parties agreed to check on the availability of former employees and make arrangements with them to attend depositions at locations that were convenient to the witnesses. A conference call was scheduled for Monday, March 16, to finalize the schedule.  It was during that call that T-Netix took the position that it was only required to produce witnesses for depositions who it intended to call at the hearing.  T-Netix stated that since many of the witnesses requested by Complainants and AT&T were not going to be called by T-Netix, that T-Netix would not make those witnesses available for deposition.  (AT&T, however, had contacted its former employees to make them available as agreed).
4. T-Netix’ decision not to these witnesses available led to a conference call with the Commission last Friday.  As explained in the conference call, T-Netix’ unwillingness to make these witnesses available means that they would have to be subpoenaed to appear for a deposition.  Since all of these T-Netix witnesses appear to be located out of the state of Washington, it will be necessary to obtain subpoenas from the state courts having jurisdiction over the witnesses, which will add substantial time (and expense) to the effort to obtain testimony from these persons. 
5. This issue also raised concerns with the existing schedule for depositions and responses to the motions for summary determination. In addition, as discussed in the conference call, some parties expressed a concern that depositions of experts may be premature since their opinions may depend on facts obtained from the deposition witnesses.  
6. During the conference call, the Commission suggested that these concerns be addressed in a motion.  Accordingly, complainants have filed this motion to address these discovery and scheduling issues.  

II. compelling witnesses for depositions

7. Depositions are authorized under both the Commission’s rules of procedure for adjudicative proceedings (WAC 480-07-410) and the Washington Administrative Procedure Act (RCW 34.05.446). Further, depositions are also authorized by the Civil Rules through the underlying proceeding in King County Superior Court.
8. The Commission’s regulations require that:

Each party will be responsible for the attendance of any of its prospective witnesses, or any of its employees, who have been scheduled for deposition. 

WAC 480-07-410(3) (quoted in part, emphasis added).  Thus, T-Netix must make available its current employees for depositions, even if it does not intend to call them as witnesses at the hearing.  Further, some of the witnesses requested by the Complainants and AT&T are listed on T-Netix’ list of witnesses that it may call at the hearing.  This includes including Alan Schott and Nancy Lee, who T-Netix now refuses to make available. A copy of the T-Netix witness list is attached as Exhibit A. 
9. Some of the deposition witnesses identified from the recent document discovery are former T-Netix employees who are not on T-Netix’ witness list and who T-Netix does not intend to call as witnesses.  All of these witnesses appear to live outside the state of Washington. 
10. Although the spirit of WAC 480-07-410(3) suggests that a party should produce former as well as current employees for depositions, or at least make an effort to obtain their appearance, the rule does not explicitly require T-Netix to do so.  Further, both the Civil Rules and the Administrative Procedure Act limit the reach of a subpoena issued by the commission to within the state of Washington. See RCW 34.05.446.
  Thus, in order to compel depositions of former employees of T-Netix to give depositions, it appears that Complainants and AT&T will have to obtain subpoenas from courts in other parts of the country.  This is usually accomplished by obtaining a commission from a court in this state that is provided to a court where the witness is located, although the procedure will vary from state to state. 
11. Accordingly, the Complainants request: 1) that T-Netix be directed to make available for depositions the witnesses requested by Complainants and AT&T who are either (a) current employees or (b) former employees identified in T-Netix’ witness list; and 2) that the Commission authorize the parties to seek commissions from the King County Superior Court, if necessary, as an aid to obtaining subpoenas in other jurisdictions for depositions.
III. deposition protocol

12. The Commission’s regulations regarding depositions state that they are to be conducted with CR 30 “as a guide.” WAC 480-07-410(3).  Under CR 30, objections should be made only to the form of the question, as substantive objections are reserved unto time of trial. In Washington, the courts have made an effort to ensure that depositions are conducted properly, without unnecessary intervention or coaching by counsel.  The District Courts in the Western District of Washington generally issue a deposition protocol setting standards for conducting depositions. An example of such an order is attached as Exhibit B.  Complainants request that a similar order be entered for this case and have included suggested language at the end of this motion.  Hopefully, this will eliminate problems before they occur so as not to further delay the proceedings.
IV. expert discovery

13. T-Netix suggested during the conference call that the depositions of the experts occur after fact discovery is complete. AT&T also favored such an approach. This will allow the experts to digest information received from the fact witnesses in reaching their opinions.  Complainants agree that this approach makes sense. 

V. suspension of schedule

14. Complainants request that the Commission suspend the briefing schedule for the motions for summary determination.  Because it is now necessary to seek subpoenas in other states to compel depositions, it is unclear how long it will take to obtain the testimony of some of the fact witnesses.  Further, if the Commission agrees that expert depositions should be taken after fact witnesses are complete, the responses should not be filed until after the expert depositions are finished since the motions are based in part on the conclusions of experts from AT&T and T-Netix. Complainants are willing to provide status reports to the Commission regarding discovery so that a new date for responses can be set as soon as possible. 

VI. conclusion

15. Complainants request that the Commission issue an order:  1) that T-Netix be directed to make available for depositions the witnesses requested by Complainants and AT&T who are either (a) current employees or (b) former employees identified in T-Netix’ witness list; 2) that the Commission authorize the parties to seek commissions from the King County Superior Court, if necessary, as an aid to obtaining subpoenas in other jurisdictions for depositions; 3) that the Commission establish a deposition protocol substantially in the form proposed in the addendum on pages 7-8 of this motion;  4) provide that expert depositions be taken following the completion of depositions of fact witnesses;  and 5) that the Commission suspend the current briefing schedule for filing responses to the motions for summary determination.
DATED:  March 24, 2009. 
SIRIANNI YOUTZ

MEIER & SPOONEMORE

    /s/ Chris R. Youtz

Chris R. Youtz (WSBA #7786)

Richard E. Spoonemore (WSBA #21833)

Attorneys for Complainants

719 Second Avenue, Suite 1100

Seattle, WA 98104

Tel. (206) 223-0303
Fax (206) 223-0246

ADDENDUM

DEPOSITION PROTOCOL

Depositions will be conducted in compliance with the following rules:

(a) Examination. If there are multiple parties, each side should ordinarily designate one attorney to conduct the main examination of the deponent, and any questioning by other counsel on that side should be limited to matters not previously covered.

(b) Objections. The only objections that should be raised at the deposition are those involving a privilege against disclosure, or some matter that may be remedied if presented at the time (such as the form of the question or the responsiveness of the answer), or that the question seeks information beyond the scope of discovery. Objections on other grounds are unnecessary and should be avoided. All objections should be concise and must not suggest answers to, or otherwise coach, the deponent. Argumentative interruptions will not be permitted.

(c) Directions Not to Answer. Directions to the deponent not to answer are improper. Advice not to answer may be appropriate on the ground of privilege or to enable a party or deponent to present a motion to the court or special master for termination of the deposition on the ground that it is being conducted in bad faith or in such a manner as unreasonably to annoy, embarrass or oppress the party or the deponent, or for appropriate limitations upon the scope of the deposition (e.g., on the ground that the line or inquiry is not relevant nor reasonably calculated to lead to the discovery of admissible evidence). When a privilege is claimed, the witness should nevertheless answer questions relevant to the existence, extent or waiver of the privilege, such as the date of the communication, who made the statement in question, to whom and in whose presence the statement was made, other persons to whom the contents of the statement have been disclosed, and the general subject matter of the statement.

(d) Responsiveness. Witnesses will be expected to answer all questions directly and without evasion, to the extent of their testimonial knowledge, unless they choose to follow the advice of counsel not to answer.

(e) Private Consultation. Private conferences between deponents and their attorneys during the actual taking of the deposition are improper, except for the purpose of determining whether a privilege should be asserted. Unless prohibited by the Commission for good cause shown, such conferences may, however, be held during normal recesses and adjournments.

(f) Conduct of Examining Counsel. Examining counsel will refrain from asking questions he or she knows to be beyond the legitimate scope of discovery, and from undue repetition.

(g) Courtroom Standard. All counsel and parties should conduct themselves in depositions with the same courtesy and respect for the rules that are required in a courtroom during trial.
CERTIFICATE OF SERVICE

Pursuant to WAC 480-07-150, I certify that on March 24, 2009, I served a copy of the foregoing document on all counsel of record by e-mail and U.S. Mail at the addresses listed below:

Attorneys for AT&T
Letty S. D. Friesen
AT&T Communications 
of the Pacific Northwest
2535 E. 40th Avenue, Suite B1201
Denver, CO  80205

Tel. (303) 299-5708

Fax (303) 298-6301

lsfriesen@att.com
Attorneys for AT&T
Charles H.R. Peters
David C. Scott
Tiffany R. Redding
Schiff Hardin llp
6600 Sears Tower
233 S. Wacker Drive
Chicago, IL 60606

Tel. (312) 258-5500

Fax (312) 258-5600

cpeters@schiffhardin.com

dscott@schiffhardin.com

tredding@schiffhardin.com

Attorneys for T‑NETIX, Inc.
Arthur A. Butler
Ater Wynne LLP
601 Union Street, Suite 1501
Seattle, WA  98101

Tel. (206) 623-4711

Fax (206) 467-8406

aab@aterwynne.com
Attorneys for T‑NETIX, Inc.
Glenn B. Manishin
Joseph S. Ferretti
Duane Morris LLP
505 – 9th Street NW, Suite 1000
Washington, DC  20004

Tel. 202.776.7813

Fax 202.478.2875

gbmanishin@duanemorris.com

jsferretti@duanemorris.com
Pursuant to WAC 480-07-145, I further certify that on March 24, 2009, I filed MS Word and PDF versions of this document by e-mail, and the original and four copies of this document by Federal Express, with the WUTC at the address listed below:
David Danner
Secretary and Executive Director
Washington State Utilities and
    Transportation Commission
1300 S. Evergreen Park Drive S.W.
P.O. Box 47250
Olympia, WA 98504-7250
Tel. (360) 664-1160; Fax (360) 586-1150
records@utc.wa.gov
Pursuant to the Prehearing Conference Order 08, I further certify that on March 24, 2009, I provided a courtesy copy of this document, in MS Word, to Administrative Law Judge Marguerite E. Friedlander by e-mail to mrussell@utc.wa.gov.  [Judge Russell’s last name has changed to Friedlander. tr]
DATED:  March 24, 2009, at Seattle, Washington.

    /s/ Theresa A. Redfern


Theresa A. Redfern










� Of course, the U. S. Constitution also limits the right of a court in this state to assert jurisdiction over a citizen of another state.
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