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A hearing in the above matter was
hel d on August 17, 2001, at 1:48 p.m, at 1300
Evergreen Park Drive Southwest, O ynpia, Washington,
before Adm ni strative Law Judge LAWRENCE BERG.
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foll ows:

BURLI NGTON NORTHERN & SANTA FE
RAI LWAY COMPANY, by Robert E. WAl kl ey, Attorney at
Law, 20349 N. E. 34th Court, Sammam sh, WAashi ngton
98074-4319.

SNOHOM SH COUNTY, by Jason
J. Cummings, Attorney at Law, Civil Division, 2918
Col by Avenue, Suite 203, Everett, Washington 98201.

WASHI NGTON STATE DEPARTMENT OF
TRANSPORTATI ON, by Jeffrey Stier, Assistant
Attorney General, P.O Box 40113, dynpia, Washington
98504.

THE COWM SSI ON, by Jonat han
Thonpson, Assistant Attorney General, 1400 S. Evergreen
Park Drive, S.W, Oynpia, Washington 98504.

Barbara L. Nel son, CSR Court Reporter



JUDCGE BERG: CGo ahead and be on the record.
This is a prehearing conference in Docket Number
TR-010194. This case is captioned as the Burlington
Northern and Santa Fe Railway Conpany, Petitioner
versus Snohonm sh County, Respondent. Burlington
Northern and Santa Fe Railway Conpany nmay al so be
referred to as BNSF during the course of this
proceedi ng.

Thi s prehearing conference is being
conducted pursuant to due and sufficient notice
served on the parties dated August 14th, 2001. W
name is Lawrence Berg. |I'mthe Administrative Law
Judge assigned to preside in this proceeding.
Today's date is August the 17th, 2001. This
prehearing conference is being conducted at the
Conmmi ssion's headquarters in Oynpia, Wshington

At this point in tine, we'll take
appearances fromthe parties and |I'Il begin on ny
right with the Assistant Attorney General

MR. THOMPSON: Yeah, this is Jonathan
Thonpson, Assistant Attorney General, appearing on
behal f of the Conmi ssion Staff.

MR, STIER. My nane's Jeff Stier. |I'm
Assi stant Attorney General, and this is my first
appearance on the record, so |I'Il give you ny



address. And all of a sudden, |'ve forgotten ny
address. You have my address on record. Oh, thanks.
JUDGE BERG. |'ve had to pull out ny

busi ness card on numerous occasions.

MR, STIER. P.O Box 40113, QO ynpi a,

Washi ngton, 98504-0113, and ny office -- main office
phone is 360-753-6126. M e-nmmil address is
jeffreys@tg.wa. gov, and my fax nunber is 360 -- but,
of course, locally it's just 586-6847. Thanks.

Thank you, John.

MR, WALKLEY: | am Robert E. \Wal kl ey, and
I m appearing on behalf of the Petitioner, the
Burlington Northern and Santa Fe Railway Conpany, and
I've nade a previous appearance that should be of
record.

MR. CUMM NGS: Good afternoon. |'m Jason
Cunmmi ngs, Deputy Prosecuting Attorney present on
behal f of Snohom sh County, the Respondent in this
matter and the novant on the issue that's brought us
all here today.

JUDGE BERG All right. Let ne ask if
there's anyone el se who wi shes to enter their
appearance in the roomat this time? Hearing no
response, let nme inquire whether there's anyone
appearing on the bridge |ine who wi shes to enter
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t heir appearance? And let the record reflect that
there's no response.

The first matter to address with the
parties is the receipt by the Commi ssion of a letter
fromthe City of Marysville in response to severa
guestions that were posed to the parties for
response.

The City of Marysville, although it did
make sone appearance at a prior prehearing
conference, has not requested intervention, nor has
it been given status as a party to this proceeding.

In order to fully conmply with the
Conmi ssion's rule regardi ng ex parte comruni cati ons,
WAC 480-09-140, a copy of the correspondence fromthe
City of Marysville has been provided to all parties.
Let me ask at this tinme whether any party w shes to
formally subnmit a witten response to the letter from
the City of Marysville?

MR. WALKLEY: Your Honor, this is Robert
Wal kl ey. We just received this. | haven't had tine
to even look at it. | would register that while
there's no objection to people participating in the
hearing at the public hearing, this is highly unusua
to permit a filing like this, if that's what it's
goi ng to be.



I have no objection to this letter going to
the Staff, for exanple, of the UTC, for whatever it
may portend, but the city sinply doesn't have party
status. If, however, you wish to let this in,
woul d only ask that parties be given an opportunity
to cooment on it, if they wish to comment, on perhaps
Monday by fax.

JUDGE BERG: All right.

MR. STIER:  Your Honor, | mght -- could
suppl enent that to a certain degree?

JUDGE BERG  Yes, sir, M. Stier.

MR STIER: | adopt M. Walkley's
statement, and I'd also like to say that it appears
to me, and | don't quite understand the status of
this docunent, that we -- you know, when you say we
respond, | -- this is a hearing for a notion with
rules as to how we present evidence to the hearing.
And all of a sudden, here's this docunent that cones
out of -- basically, out of nowhere, essentially, and
I wouldn't say it's within the record on the notion.
And | al so, just glancing at the docunent, it appears

-- | see the third itemtal ks about -- well, third
and fourth tal k about continuance, | guess, so
guess it does directly assess it -- or address it,

but I wouldn't say it's been submitted as an item of



evi dence. And as such, | guess | see no need to
conment on it unless this body rules that it is an
item of evidence. And otherwi se, it seens somewhat
irrelevant.

JUDGE BERG: It is a docunent that has been
recei ved by the Records Center and has been nade part
of the file. And in preparing for this afternoon's
prehearing conference, | did read it. | think the
best way to go forward is to allow parties, al
parties, an opportunity to comment on the letter and
its substance in witing to be filed by facsinmle
12: 00 noon on Monday, August the 20th, with a hard
copy to follow. M. Walkley.

MR, WALKLEY: Your Honor, perhaps a
clarification. | would be appreciative. W are
very, very close to this hearing. O course, that's
why we're here today, is to deternine how cl ose we
are, but | would ask that the record sinply reflect
that if a party does not comrent on it, for example,
i f BNSF does not have a comrent by 12: 00 noon on
Monday, it should not be presumed thereby that we
agree with it, of course, or that we admt anything
init. And if that's understood, it would be hel pfu
to me to have that on the record.

JUDGE BERG. Yes, that's understood.



MR. WALKLEY: Okay, thank you.

JUDCGE BERG  You're welcome. Anything else
on this subject before we nove on? All right. Thank
you, everybody.

At this point I1'd like to first address the
i ssue of |ead agency and | ead agency status. The
first of these questions will be primarily directed
to Comm ssion Staff and to County of Snohom sh, but |
want to nake it clear that in all instances parties
wi Il have an opportunity to comment before we | eave a
subj ect area

And the first thing, a question that arises
is whether or not there is a dispute between the
Conmmi ssi on and the County over |ead agency status and
what the status of discussions or any agreenents
bet ween the Conmi ssion and the County are. M.
Thonmpson, if you could start off, and then M.

Curmmi ngs, fill in however appropriate.

MR. THOWSON: Right. Well, first | would
just say that this case has presented, as far as |
know, an unprecedented issue for the Conmmi ssion in
that we are ordinarily the only agency doing a SEPA
review in a closure case. But in this instance, BNSF
has, in a way, packaged their request for the closure
with a project they intend to do with the



construction of the siding on the -- on the tracks at
this same | ocation, and my understandi ng, based on
representations by the Railroad, is that the reason
for that is that if they are able to obtain the
closure, then this becones a nore attractive site for
the building of that siding.

| guess |'d just that say that the usua
posture in one of these cases, as far as | know, is
that the Railroad or Staff comes to the Commi ssion
and says, Here is a particularly dangerous crossing
and maybe it's not of particularly great use to the
traveling public or the road authority that naintains
the crossing, and therefore it should be the public
safety requires its closure.

But in this instance, because of the fact
that the Railroad has packaged it up, for lack of a
better word, with the project to build a siding, and
al so because of the SEPA policy against piecenealing
of environnmental review, that is, breaking projects
into smaller pieces so that they m ght appear |ess --
to have | ess of an inpact on the environment, we
decided to view this, the siding construction and the
closure, as part of one proposal under the neaning of
t he Departnent of Ecol ogy Rul es.

And the DCE rul es say that when there is



nore than one pernit required for a proposal, the
city or county involved should be lead. So that was
our -- that has been our thinking on deciding the

| ead agency question. And that is the explanation
for M. Nizamls letter to the County indicating that
we would -- | don't know if relinquish is the right
word, but we would agree that they're taking |ead
agency status.

JUDGE BERG Before | turn to M. Cumm ngs,
et me ask whether that letter from-- that cane
above M. Nizam s signature, whether that was a
deci sion that was made by M. Nizamor was that a
deci sion that was made by the director of the
depart nment ?

MR. THOWPSON: | don't believe that the
director was consulted in that. So | inmagine you're
maki ng reference to the argunents nmade in M. Stier's
submittal for this notion about whether that m ght
have been ultra vires or something of that sort.

And | guess that cones down to whether --
we have a rule in our WACs that says that all fina
determi nations for purposes of SEPA should be nade by
the Director of Regulatory Affairs, and that nay be
the case. | don't know how inportant that is,
because certainly we could effectuate the transfer
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sinmply by a letter fromthe director, even if we
haven't done so already, so --

MR, STIER If that's what he wants to do.

MR, WALKLEY: If, in fact, that's right.

MR, THOMPSON: So anyway, that's the state
of things at this point. W're also exploring the
possibility of having co-lead agency status with the
County, and |'mnot entirely sure what the
i mplications of that would be. A suggestion | would
have is that perhaps we could bifurcate or sonmehow
phase the environnental review to enable the
Commi ssion to make a decision in this case possibly
prior to a full environnental review deternination by
the County, but | have not brought that up with the
County.

JUDGE BERG. On page three of Staff's
written position on the continuance, Staff states
that if the siding construction and grade cl osing
petition are treated as part of the sane project
wi thin the neaning of SEPA, then it is necessary to
deci de how to share SEPA responsibility between the
Conmi ssi on and the County.

MR. THOWPSON: Yeah.

JUDGE BERG So if they are not treated as
part of the sanme project, what's the Commission's



position?

MR, THOWPSON: Well, it seenms to nme that
the standard under the relevant statute, which is
81.53.060, is whether the public safety requires the
closure. And | believe that nmeans that the danger
presented to notorists by the at-grade crossing is
heavy enough to outwei gh the public conveni ence and
necessary of having an at-grade crossing.

And see, that doesn't necessarily bring
into the question, you know, the Railroad s operating
efficiency or the benefit to the Railroad in building
the crossing -- or building the siding, rather, as a
reason to grant the crossing. So I'mnot sure, if
you view it in that way, and if the Railroad's
argunent that it intends to nake at this hearing is
that, |ook, regardl ess of our project, this crossing
is unsafe and should be closed, then | think the
Commi ssi on nmight be able to conclude, well, okay,
we'll just issue an environnental assessnent of the
crossing closure itself, proposed crossing closure,
and be done with it. It has nothing to do with the
construction of a siding.

| think if we were to do that, and the
County strongly disagreed with it, they could
probably appeal that to the Departnent of Ecol ogy and



get a determination as to whether it's one project or
not .

JUDGE BERG. Was the SEPA checkli st
prepared by BNSF specifically related to the closing
or was it also related to construction of the siding?

MR. THOWPSON: Both. | believe it
menti oned the construction of the siding as part of
the project.

JUDCGE BERG And if there was to -- if we
did view this as one -- as the sane project within
t he neani ng of SEPA, and it was necessary to decide
how to share SEPA responsibility between the
Conmi ssion and the County, would that be divided
along the lines of SEPA checklist itens and review
related to the closure and SEPA checklist itens
pertinent to the siding construction, or is there
some other factor that woul d determ ne who woul d
assune what responsibilities w thout regard for
desi gnation of nom nal |ead?

MR, THOWPSON: Well, | think it's actually
open to whatever agreenment the co-lead agencies wll
reach. And there's a specific rule that addresses
that, which is WAC 197-11-944, and it just says that
two or nore agencies may, by agreenment, share or
divide the responsibilities of |ead agency through



any arrangenent agreed upon, which is pretty nuch the
-- it goes on, but that's pretty nuch the heart of
it.

JUDGE BERG M. Cummings. And then, M.
Wal kl ey, before | ask any nore questions, I'll cone
around to you, and also M. Stier

MR, CUMM NGS: Well, to comrent, | guess, |
don't want to be too redundant to what M. Thonpson
just discussed, but | believe your first question is
is there a dispute between the County and the UTC
regardi ng who should be | ead agency. | believe at
this time there's not a dispute.

A letter fromthe UTC was provided to the
County that suggested the UTC had revi ewed the
matter, consulted with the Departnent of Ecol ogy, and
concl uded that the County should be the | ead agency.
The County has essentially undertaken those
responsibilities.

O late, there's been sone suggestions by
both representatives of Burlington Northern and the
i ntervening party, Wash. DOT Rail, suggesting that
they would feel better if maybe there was a co-| ead
agency situation, i.e., UTC and the County partnering
together to help review the environnental aspects of
this project.



At this point, obviously, as M. Thonpson
poi nted out, there's an agreenent that needs to be
wor ked out, pursuant to WAC 197-11-944, that would in
a sense discuss who's going to be -- obviously,
you're going to have to say who's the nom nal party,
but it would also look at if there are disputes, or |
shoul dn't say di sputes, but maybe drawi ng on the
expertise of the varying agencies to deterni ne who
shoul d or should not have maybe a little nore of a
| aboring oar on a particular area of the SEPA review.

I think, obviously, the UTC has a certain
expertise when it cones to crossing issues, and
obviously the County is involved with environnental
review of permits that deal with nmany other issues on
-- road issues on quite a large level, since the
County has many roads up there.

To that end, | don't believe there's been
any dispute. |If the UTC, and they've actually -- |
believe that Staff of the UTC has contacted Staff at
the County to discuss this idea of maybe sharing and

being co-leads. | believe an agreenent is probably
going to be worked out. To ny understanding, they're
willing to work on that together to effectuate quick

review, and that that would l|ikely happen.
But, again, | don't believe there's any



di spute necessarily taking place. | know that M.
Wal kl ey di sputes the actions maybe being ultra vires
or not conplying, but I will point out that
Burlington Northern has availability under the WACs
if they believe that a proposal should -- you know,
basically, they can appeal to the Departnent of
Ecol ogy considering if they don't believe sonebody
shoul d be | ead agency. | don't necessarily know if
that necessarily should be before this hearing and to
be deci ded, but the WACs specifically point out that
t hey can appeal to the Departnment of Ecol ogy, and
that's actually WAC 197-11-924(4), and just for -- |
know not everyone has that in front of them but just
toread it, it point blank says, An applicant may
al so petition the departnent to resolve the |ead
agency di spute under WAC 197-11-946.

JUDGE BERG  Doesn't that presune that
there is a | ead agency dispute?

MR. CUMM NGS: That presunmes there's a
di spute. | think the dispute between the two
agencies, there is no dispute. The dispute is one
that if the applicant, for sone reason, has a
di spute, he can -- he or she or, | guess in this
case, the entity may petition to the Departnent of
Ecol ogy to resolve a dispute.



JUDGE BERG: M. Walkley, | know that both
BNSF and Washi ngt on DOT have sone arguments opposing
the process of this change of |ead agency. Let's try
and | eave that aside for the monent, and I1'd like to
get your comments on this area as it's discussed. It
sounds as if the discussion that is ensuing between
the County and the Commi ssion regardi ng co-|eadership

is sone concession to BNSF. |Is that fair, M.
Cunmi ngs?

MR. CUM NGS: | don't necessarily know if
it's a concession. | know an offer's been made by

BNSF that they woul d appreciate seeing that, and that
that may make them feel better and not want to
chal l enge the present |ead agency. | don't know if
that is indeed still the case. | don't know what
Wash. DOT Rail's position -- obviously, M. Stier and
I haven't discussed and | haven't seen any responsive
pl eadi ngs subnmitted on this notion. Wre there?

MR, STIER It was faxed to you yesterday.

MR, CUMM NGS: We didn't receive it, so

JUDGE BERG Let's go ahead and hear from
M. Walkley and M. Stier and --

MR. WALKLEY: Your Honor, it's difficult to
know where to start, because the purpose of this



hearing is sinply to determ ne whether or not we're
going to have a hearing in ten days or so. But |et
me try to do what | can to set the record straight.

There's been a | ot of specul ati on about
what the railroad thought or what the railroad was
doi ng or not doing. | might just show you that this
all is unnecessarily conplicated. The first thing
that we need to bear in mnd, and Comm ssion Staff,
as well, is that there is only one action that has
ever been requested by Burlington Northern in this
whol e matter. That action is under RCW81.53. The
exclusive jurisdiction of the WJUTC to deternine a
petition to close an at-grade crossing. That is the
only action by any governnment authority that has so
far been requested.

Secondly, it nust be recognized that the
siding itself is part of an interstate conmon carrier
railroad and that an interstate conmon carrier
railroad is under the exclusive and plenary
jurisdiction of the Interstate Commerce Conmi ssion of

the -- under the Interstate Commerce Conmi ssion
Term nation Act of the Surface Transportati on Board.
Therefore, there is no need, nor will there probably

be any permit application to Snohom sh County or to
the Commi ssion, this Comm ssion, for any siding



ext ensi on worKk.

Therefore, this whole siding extension
thing, in terms of SEPA, is a red herring, because
under both state |aw and federal |aw, the County has
no jurisdiction whatsoever. And when you | ook at
there has been no application filed with the County
and the only conceivable County jurisdiction would be
if the Railroad elects to continue to keep its
cul -de-sacs. As part of the project, we offered two
anenities when this crossing was closed, to build
l[ittle turnarounds, which have been call ed
cul -de-sacs, at each end of the 156th Street when it
is cut. However, that is not essential to the
project and BNSF nay at any tinme elect to wthdraw
that. It was sinply an anenity to begin with, but
when you |l ook at the rules, the 197 rules, you'll see
repl ete throughout the rules, as we argue in our
brief here, that the agency that has, first of all
the | ead agency status nust have the, quote, nmin
responsibility, end of quote, for decision on the
action.

The only action that's been requested is
before this Conm ssion, and that is the closure. No
one is conmng to this Conm ssion and no one is coning
to the County for perm ssion to build the siding.



Far fromit.

But what we are -- the reason that there
may be sonme confusion here is this. Burlington
Northern's policy on this matter, even though the
federal law permts us to conpletely bypass any
County permits and interference, Burlington
Northern's policy is to attenpt to work with |oca
conmunities to | earn what their concerns are, to
listen to themif they do have a concern, and of
course to obey normal reasonable pernmit requirenents,
such as the erection of silk screens, wetting down of
roadways, you know, and other ordinary things you
m ght get with a grading permt.

If that has confused the County into
thinking that we are asking the County for perm ssion
to build this, that's unfortunate. All we are doing
here at this Conmission and all we're doing before
any government at the nonent is applying for closure.

There is one other permt that is a series
of permits that are being requested, and that's of
the United States of America Corps of Engineers. And
t hey have exclusive authority over the environmental
aspects of the siding project itself, the wetland
delineations and all that. The County has no say in
that at all, and therefore our earlier exploration of



the idea of a co-lead status for the County | ooks now
to us to be a very bad idea.

This whole thing could be coll apsed into
the WUTC sinply taking back its file, which
apparently was sent to Snohom sh County, and take
back the file, take back the |l ead status, issue its
threshol d determ nation. It could all be done within
-- well within the time before the hearing on August
30t h.

There sinply is no jurisdiction on the part
of the County, under either federal or state |law, and
this whole thing, we think, is a snoke screen to get
into this proceeding and to stop it or delay it or
hinder it. And quite frankly, we want to continue to
work with the County. W enjoy a pretty good
relationship with the County, believe it or not. W
do work with themon a daily basis. W want to
continue that.

So there's no hard feelings yet, but, on
t he ot her hand, we cannot stand by and watch this
proceedi ng be derail ed and defeated when you, the
WUTC, have the exclusive jurisdiction over the only
i ssue before any governnent at the nonent, and that
is closure of the crossing. That's the only thing.

JUDGE BERG. So BNSF woul d agree with



Commi ssion Staff that the only consideration before
the Commi ssion is whether the public safety requires
the cl osure of this crossing?

MR, WALKLEY: No, the BNSF does not agree
that that is the only thing before this Com ssion
but it does -- or the only test or the only standard.
And we are prepared, as we have indicated in our
pl eadi ngs, to show a conplete picture of why this
whol e thing should be closed. Obviously, the public
safety standard in the statute that M. Thonpson
refers to will, of course, be addressed. But there's
nmore than one view of the public safety, and we wil|
give a conplete view

It nmust be renmenbered that this project
that everybody's tal king about, the siding project
is, first of all, on an interstate common carrier
railroad, it is for the benefit of the shipping and
the traveling public and so on, and as |'ve outlined
in our pleading.

We -- the benefit of the public, as M.
Thonpson has said, is weighed against the detrinent
to the public safety, and we will be poundi ng away on
safety, but we desire to give the Commission and the
County and the public a conplete view of the project
so that everybody knows why it is and that we didn't



just pick this crossing at randomto try to cl ose.

JUDGE BERG So the paraneters, in your
conpl ete view, would enconpass the need for a public
siding, whether it's English North or English South?

MR, WALKLEY: Yes, but it nust be nade very
clear, we are not applying to the Conm ssion for any
authority to build the siding. There is no
jurisdiction and there's no requirenment to do that.
That decision would rest, if with anyone, with the
Surface Transportation Board, which, of course, has
exenpted that kind of project fromeven their
application. But it does not nean that anyone el se
has authority to do it. W are intending to present
as conplete a picture as possible to the public, to
the County, to everyone, as to why this would benefit
the public safety, what are the other benefits of the
proposed action, as well as being prepared to |listen
to and comment on any contentions by the County or
the fire departnment or anyone el se as to what m ght
be the downsi des for public safety or the reasons for
not closing, and that is what this hearing is for

The only final thing | would say is this.
There is a confusion, | think, going on here. And
I"'mcertainly confused by the entire theory that the
County has adopted. How in the world can the County



argue in one breath that this hearing should not got
forward because to do so would sonehow linmt the

i nformati on avail able for decision. | cannot imgine
why that's true.

The purpose of an evidentiary hearing is to
obtain evidence, it is to obtain, as part of the
Conmmi ssion's deci sion process, and therefore there's
no reason, as we argue in our briefs here, under any
l aw, under any statute or any rule that |I'm aware of,
or any case law, why this hearing could not proceed
no matter what the SEPA status is.

And so thank you very nmuch for indul ging
me, but it's -- | hope it's alittle bit clearer now.
The Railroad wants to cooperate with everybody in the
room here, and is cooperating with everybody in the
room However, we cannot stand by and wait for an
i ndefinite indeterm nant decision by an agency that
has no jurisdiction whatsoever over this project.

JUDGE BERG: If the --

MR, WALKLEY: O the closure.

JUDGE BERG. If the siding construction is
a part of the conplete picture of what's going on,
just accepting that as a starting point, why wouldn't
the SEPA review or an EIS relating to the
construction siding not also be part of the conplete



pi cture?

MR, WALKLEY: It is, it is. W have no --
we have no problemw th that. Back in July 2nd,
believe it was, 2001, | think |I said July 5th in ny
pl eadi ngs, but it was actually July 2nd, the Railroad
submitted its checklist to M. Nizam to the WITC

In that checklist, as is required under
SEPA rules, the entire project was discl osed,

i ncluding maps and so on, so forth. And as | speak
the Section 404 permit application is being filed
with the Corps of Engineers, and a copy of which wll
be presented to the Conm ssion, to the County, and so
on. To the County because they are a party in this
case, not because they have any jurisdiction,

however .

And so, yes, the siding, however, is not a
matter of decision for any governnmental agency. It
is a mtter of decision for the Railroad, do we build
it or do we not build it. And that's the federa
| aw. However, we desire to cooperate with |oca
communities. |If they allow us to cooperate and do
not obstruct unreasonably, we are prepared to work
with them on reasonabl e concerns.

JUDGE BERG Let ne repeat what | think I'm
heari ng you saying, and then you help ne if |I'm not



hitting the nail on the head. From BNSF's
perspective, an EIS relating to the siding
construction is restricted or limted to issues
surroundi ng the cul -de-sac; is that correct?

MR, WALKLEY: Well, it's nore conplicated
than that, but sinpler than that at the sanme tine.
And t hat sounds strange, but I'Il try to explain it.

The problemis that we've got the cart before the
horse here.

What shoul d have happened is that when M.
Ni zam recei ved the checklist, that, as part of this
agency's responsibility, this agency would review the
checklist and determ ne whether or not, first of all
it was going to be | ead agency. That they did by
letter dated July 5th.

STIER:  El event h.

WALKLEY: July 11th. | thought it was
t he 5th.

STI ER: I don't think so.

WALKLEY: Yeah, July 5th.

STIER:  Ckay.

WALKLEY: In the July 5th letter, or
what was it? Anyway, whatever it was, that July
letter to the County advised the County that we are
the | ead agency and we request your coments and
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here's a copy of the subm ssion that BNSF made.
Then, after it was satisfied with the coments it
received and its own review, this Conmm ssion woul d
i ssue, as any agency should who's the | ead agency,
woul d i ssue a threshold determination, it's called,
and that would either be a determnination of
nonsi gni fi cance, a nmitigated determ nati on of
nonsi gni fi cance, or perhaps a determ nation of
significance. Only then would -- only if there's a
determ nation of significance would we be talking
about an EI'S of any ki nd.

If it's not significant or if it's
mtigated, there would be no EIS for the siding, for
the cul -de-sacs, for anything.

The reason that the cul -de-sacs have even
been di scussed is that the cul -de-sacs will be
| ocated slightly off the railroad right-of-way if
they are built. Therefore, the Railroad does not
claiman exenption. |If we decided that we wanted to
build that, we would go to the County and apply for a
permt to do grading work and so on off the
right-of-way. That's what we've done el sewhere and
that's what we'd do here.

However, they can be pulled out of the
project at any tine and we will never darken the door



of the County with a pernit application for those.

It must be renenbered, when we're | ooking
at all this, that there is a specific rule that would
hel p the Commission | think imensely if it
underscores the rule. 197-11, and | will find the
cite page, 197-11-055, | believe it is, tal ks about
t he SEPA determi nation being made at the conceptua
stage of a project, and that rule -- | believe it's
that rule -- specifically states that the applicant
shall not be forced to apply to every Tom Dick and
Harry a detailed permt application and need not do
that for a successful SEPA determ nation to be made.

But to listen to some of the coments we
get in the roomhere, you would think that we'd have
to apply for every dam permt before a determ nation
can be nade, and that clearly is not what the rules
are.

So we handed the Comm ssion a conceptua
docunent, which is required, the checklist, and it
pull's no punches. It doesn't keep a secret about,
geez, if you close this, we're going to build a
siding, but what it does do is lay it out clearly for
the reviewing authority to |l ook at and nake a
determi nation, which should have been nmade by now.

At that point, we proceed ahead.



|'ve got other comrents, too, about the
co-|l ead agency thing, but just suffice it to say that
we are very upset, frankly, that at this stage of
this proceeding, we would be sitting here wondering
if we're going to have a hearing in ten days. |
mean, we have to know that answer, because we've got
peopl e who have to be prepared, so | would urge that
a deci sion be made on this.

We woul d be happy to sit down with other
counsel and see if there's some way through this
SEPA, but | would only conclude by saying that SEPA
and this evidentiary hearing process are not in
conflict with each other. They're conplenentary.
There is no conflict. There is no reason in the
world why this hearing should not continue as
schedul ed. Thank you.

JUDGE BERG M. Stier, | know you're being
incredibly patient, but let me just pose one nore
question to M. Walkley. M. Walkley, if -- I'm
trying to get a handle on the scope of the SEPA
review that needs to be conpleted in order for the
Conmi ssion to make a final determ nation

And t he reason why that seens inportant to
me is that if a determ nation of significance is nade
and an EIS follows, then it seenms that parties wll



need sone additional opportunity to present evidence,
whet her it's independent w tnesses or conduct
cross-exam nation of those individuals preparing the
ElIS. There would need to be some further process
that would -- that m ght be necessary before the
Conmi ssion can nake that final determ nation

And so, as it looks in ny mnd, | try and
draw pictures sonetines to see how the pieces of the
puzzle fit together. VWhile we have -- while
understand the argument that the evidentiary hearing
can proceed i ndependent from the SEPA process, if the
SEPA process results in an EIS, there may be a need
for additional process, additional hearing; is that
correct?

MR, WALKLEY: You can -- we could nake any
-- we could make any assunptions. Let ne try to
address it this way. Let us assune, first of all
that the UTC Staff deci des on Monday norning to do
what it should do, in our view, and that is that it
contacts the County and says, Hey, would you give us
our file back. This whole thing was a m stake. It
wasn't even done by the Director of Regulatory
Services, it was an ultra vires act, it was wong for
us to do it. Gve us our file back

The County will give themthe file back



they will make a determi nation or they won't,

whi chever the case may be. |f they make a

determ nati on of nonsignificance, then all of the
concern we have about having to have a second hearing

woul d evaporate. |f they nake a determ nation of
nonsi gni fi cance, but it should be mtigated, sane
thing. In other words, it's nonsignificant.

Therefore, it is not a concern that there m ght be an
ElIS that takes a year and a hal f.

If, on the other hand, they came back and
said, This is a DS, we made a determ nation of
significance, then the hearing would know that, yes,
there is going to be an environnental inpact
statement and there's going to be nore activity, but
it's got to be pounded | oud and clear to everyone,
the only thing at issue here is the closure of a
crossing, the closure of a crossing.

JUDGE BERG So --

MR, WALKLEY: It is not the end of western
civilization. 1t is a closure of a crossing. And
that is what is at issue. Not the siding, not the
wet | ands, not any of that, except as this Conm ssion
needs to review it to make its threshold
determ nation. Once it does that, there is no
probl em



JUDGE BERG | apol ogize for ny stuttering
whil e you were nmeking your point. |If Staff were to
foll ow that course of action, take the file back and
t hen conduct a SEPA review on the issues before the
Conmi ssi on, should that SEPA review be strictly
limted to SEPA issues regarding the closure of the
crossing or should that or would that SEPA review
properly enconpass factors relating to the siding
construction?

MR. WALKLEY: In ny judgment, and |I'mnot a
judge, of course, but in my understanding of the
SEPA, the | ead agency, which is the Comm ssion, as
far as we are concerned, has the duty to | ook at the
proposal, they call it in the rules, the proposal
That's why we presented to the Commi ssion a checkli st
that did not pretend that the only thing going on
here ever would be the closure of this crossing. W
coul d have done that. It night have made things very
sinpl e, except it would have been w ong.

Therefore, we presented to the Comm ssion
sonething that, frankly, it says it has not had
before, and that is a project that, by the way, just
happens to be following this closure.

Normal |y, Your Honor, the reason that this
has been a problem for the Conmm ssion here is that



normal Iy when the railroad is involved, another
agency has already done a determnation. Usually a
| ead agency has already done this. This is an
unusual case, where no | ead agency had nmde an
initial determi nation under SEPA, and it was the
Conmi ssion that was chosen as the | ead agency.
Therefore -- and with it tied a project, and so
peopl e were saying, my gosh, the -- as | understand
the rules, though, the Comr ssion was given by the
BNSF sufficient information to determ ne, as a
conceptual matter under the rule, as a conceptua
matter, to determne as a threshold determ nation
whether or not it was a DNS or nmitigated DNS or a
signi ficant project.

Then, under the rules, after the Conmi ssion
i ssues its determ nation, which | understand, by the
way, that it was prepared to do, once it issues a
deternmination, the County can claimthat it has a
right to assune | ead agency status under the rules,
and there is a specific rule that says that they
cannot do it before the DNS has been issued by the
| ead agency.

In other words, they cannot do it now
because there's been no DNS i ssued. But they nust do
it within a 14-day period after the DNS is issued by



the WUTC. So if they desire to do that within that
14-day period, then, under -- and | think I'mtalKking
about 197-11-340, if they desire to do that, they can
certainly try to do it. W mght still have a
problemwith it, because they have no jurisdiction
But other than that, they mght still try to do it.

The rules, in other words, contenplate
everything that we're tal ki ng about here and are very
clear, and it's also very clear that what happened
here is not correct. And if you have the authority,
Your Honor, to get this straightened out, we
certainly would appreciate that.

JUDGE BERG  Thank you, sir.

MR, WALKLEY: Okay.

JUDGE BERG: Let ne hear from M. Stier,
and then, M. Cummings, I'll conme back to you. |I'm
t hi nki ng that your comrents in response mght al so
address whatever M. Stier may have to make.

MR, CUMM NGS: |If | could just make it

clear for the record, |I haven't received M. Stier's
responsi ve docunent, so I'mat a little bit of a |oss
or disadvantage. |'msure there's probably sone
error in faxing, but --

MR STIER Well, all | knowis ny

secretary faxed everything out at once. | said, Fax



it to all the parties, including M. Cunmings. And
unfortunately, she was gone today and | didn't have
tinme to retrieve the fax sheet, so | can't respond.
But |I'm surprised by his statenent.

JUDGE BERG Let's go forward, and then
maybe, if we need to take a break, M. Cummi ngs, for
you to review the filing, we'll, you know, do so. |
understand that that's maybe | ess than ideal, but
"Il try and accommdate you al ong those I|ines.

MR. CUMM NGS: Thank you.

MR. STIER  Thank you, sir. | agree with
M. Wal kley's coment that this is -- this matter has
become overly conplicated, and it really is quite
sinmple, but I have to admt it's very easy to get
caught into the circular nature of the situation.

There's several circular aspects. The
first one I find, just as a general point, the
position expressed by the Staff that this matter is
limted to public safety is somewhat of a di sconnect
fromthe point that it has to be then -- that the
envi ronnental issues, the broad environment issues
especially relating to the siding and so forth, have
to be considered.

If this, in the opinion of Staff, and by
the way, | disagree with that opinion whol eheartedly



at this point, but that's not for us to determ ne
today. I'mactually surprised to see that argunent
being raised at this time. That's the issue of the
scope of evidence at the later hearing.

But if the issue is, as they say, just
public safety, then we don't have anything to talk
about here, you know. We're talking about
envi ronnental statenments and sidings and wetl ands and
all this material, and the Comm ssion Staff
apparently think's that's all irrelevant. And
don't agree with that, | want to make clear. But |
think it is sonewhat an indication that people are
tying thenselves into theoretical knots here and we
need to step back and look at this thing a little bit
nore broadly as to what we're doing.

Now, first of all, | think we need to do
what we do in any hearing. W should |ook at the
record and | ook at the decision on | ead agency
status, because this is a public agency and there's a
process to do these things.

And the first thing that strikes ne in this
matter is that on July 11th -- 1I'Il stand by that,
Bob -- there was an indication that the County did
what they -- or the UTC did what they're supposed to
do. They clainmed | ead agency status and served



notice to the County and BN and the state that they
had done so, and requested comments.

Now, | ooking at the record, what happened
next is very inportant. What happened next was
not hi ng. Not hi ng happened. The County did nothing.
To date, as we sit here, |'ve not seen one thing from
the County that explains exactly what the problemis
environnental ly out there. That's never been --
never been articulated in any formal fashion. Now,
that's pretty inmportant, from a procedural point of
view. There is no record that shows that the County
has standi ng what soever, any whatsoever to claimlead
agency status.

Now, I'mfamliar a little bit with
adm nistrative law and it seenms to me that it's an
abuse of discretion to nake an adm nistrative
deci si on when you have no evidence in your record to

base it on. As | recall, that was called arbitrary
and capricious, at |least clearly erroneous, and
perhaps even an error of law. And it -- you know,

and | contend that there was no information avail able
to, nunber one, to nmake the assunptions that they
made.

Assunptions appear to be, although I'm not
quite sure, that, nunber one, that the County has a



conplaint, no evidence. No evidence. Nunber two,
that the County is going to ultimtely have |icensing
authority, and that's a term nology in the WAC,
licensing authority. That is what they have to have
to kick in these presunptions as to where | ead agency
status should go. And M. Wl kl ey has spoken at

l ength on that issue. And nunber one, it sounds to
me |ike the County has no licensing authority within
the railroad right-of-way, and nunber two,
everybody's making a big assunption that there's
going to be sone kind of a permt application made to
them and there's no basis for that. So once again,
no evidence that there's any licensing authority on
the side of the County.

Now, the cul -de-sac, that's a minor issue,
and you heard M. Walkley say that if it's going to
be used as a club, it's going to drop out of this
case. You know, basically, it's there to make things
nore pal atable to the County, but if it's going to be
-- if we're going to be victimzed by that
contribution, then it's going to disappear and --
but, yes, it's in right now, that mnor issue is in
right now, and |I think that that nodification of
dropping the cul -de-sacs, if that's what this thing
hi nges on, should be considered by the UTC i n naking



its procedurally correct decision on whether or not
to transfer | ead agency status, which hasn't been
done.

The third issue is there's no evidence, and
the third issue is it was done inproperly. It was
done by the wong person. It says right there who
it's supposed to be done, and M. Thonpson admits it
wasn't done that way. And as far as this hearing
shoul d be concerned, it's a nullity. So -- and the
deci si on hasn't been made.

The fourth issue here is that it's ny
under st andi ng that the Comm ssion was in a position
that they would have -- they could have made and
perhaps were going to nmake a threshol d determi nation
quite sonme tinme ago, were it not for all of a sudden
this firestormover |ead agency status.

And fifth, not that | think that it's a --
that it's a requirenment, by any means, but since we
are ina-- we're all a big fanmily here and it seens
i ke there should have been sone opportunity for
comrent on the action to transfer | ead agency status.
If there had been, perhaps none of this would have
happened and we woul dn't have wasted two weeks
flailing around on this issue. But that didn't
happen. So you know, |I'msorry. | don't nean to be,



you know, pounding on the UTC about this, but they

made the call. And -- or the Commi ssion Staff nmade
the call and the call is extrenely prejudicial to the
interests of the state and of Burlington Northern,
and it was based -- it wasn't based on any evi dence

that was in the record.

So the question next beconmes what do we do
next in relation -- we have a hearing. And | think
this is the point of your question. |If -- let's say
we went -- none of this had happened, and let's say
the County -- or excuse nme, the UTC Staff had issued
a determination, a threshold determ nation. Let's
say -- let's look at the scenario of -- let's say
it's a determination of nonsignificance. The County
can object to that. There's a period of tine after
they issue that where they can object, and they can
ask, under the rules M. Wil kley nmentioned, cone in
and request what they call an assunption of |ead
agency status. There's a renedy. And that may --
and then UTC woul d neke a determination if that's
appropriate, and if there's a problem then there's
an appeal mechanismto the DOE

But that scenario, to assune all that's
goi ng to happen and -- you know, that means you coul d
never have a hearing if there was any outstanding



envi ronnental issue, you could never have a UTC
hearing on any kind of a closure or any other case
that affects |land or social situations |ike the
wel fare of people in the vicinity of an action.
That's what that neans. And that's not the intent.

Now, the UT -- the SEPA rules had this
ongoi ng process. Now, how do you take that fact that
| just said and coordinate it with a hearing? Well
it's very easy. There's lots of ways to do it. M.
Thonmpson menti oned several of them You can
segregate issues, you can | eave the hearing record
open, you can perhaps, in this situation, if there's
a DNS and no objection, you can proceed and finalize
it. You know, there -- but to predict what's going
to happen at this point wthout any evidence in the
record is inappropriate.

Now, in this particular situation, we don't
know what the UTC woul d have done, although we have
reason to believe it would be issue a DNS. And the
County can be perfectly protected under the rules,
but the fact here is that there's -- in all this
scenario, and this is a sinple part of this, none of
this has anything to do with the hearing that's going
to be conducted on the 30th. And that hearing goes
into, essentially, issues of safety, transportation



needs in the area and the effect of this action on
them and it goes into the fact that this relates to
the need to pronote intercity rapid passenger rail by
constructing the siding. Okay. Those are the

i ssues.

And environnmental issues arguably relate
only to that last issue, true environmental issues.
Now, there have been cases that say, and it's pretty
much accepted, that traffic issues, even, you know,
Iight safety issues can be social issues, | would
call them can be, quote, environnmental, and so that
woul d bring in that aspect those first two points
that | just gave you.

However, those particular issues are
exclusively vested in the UTC, the review of those
issues is their responsibility, by statute. They are
the party or the entity vested with the expertise and
recogni zed by WAC, by Ecology as the entity vested
with the expertise to | ook at these issues, those
very issues. Not the County. It doesn't have
anything to do with the County from an environnental
poi nt of view

MR. WALKLEY: Right.

MR, STIER. And the County has a forumto
come in at this hearing and raise their objections,



and we have a process for it. Now, to say that, for
some reason, we have to delay the UTC hearing to
address issues that the UTC has special expertise and
fully equipped to handle in a total due process forum
is, frankly, ludicrous.

Now, the other issue, of course, that
conplicates it is the siding that apparently Staff
says has nothing to do with this, so that, if you
believe them then | guess there's no reason for a
continuance. And | guess we're arguing against
oursel ves when we say it does have sonething to do
with this, and we do believe it does.

However, M. Wal kley's pointed out to you
that, nunber one, there's no obligation to seek a
permit in regards to that, and nunmber two, no permt
has been sought at this point, and nunber three,
we' ve heard not one scintilla of evidence in the
record that there's an environnental problem out
t here.

So we're going to delay the hearing based
on sone fiction and delay the UTC from | ooking into
i ssues of safety and public welfare in that vicinity
and ot her issues of state policy because of sonething
that we don't even know, as we sit here, if there's
anything to even object about. So | think it is a



ot sinmpler than this convoluted norass that, at
first blush, it |ooks Iike we're involved in. Thank
you.

MR, WALKLEY: Your Honor, if | may, | agree
with everything he said, including the fact that it
was July 11th. | had a chance to check

JUDGE BERG That's an inportant concession
to make with Counsel at the table.

MR. WALKLEY: Yes, sir, | concede to ny
friend that it was, in fact, July 11th. July 5th was
the day that the Comm ssion received the checkli st
fromthe BNSF, July 2nd, but notice that it's been
si x weeks already. To nmake a threshold determ nation
can be done nuch faster than that.

But | mght say this. There were sone
cases cited by the County that | have searched on
this issue which is before you today, and that is
under 197-11-070, what do the courts say about
whet her this hearing could proceed or not. And as
you' ve seen in our argunent, it's very sinmple. The
hearing is not an action. |In other words, you' re not
perform ng an action when you have a hearing; you are
attenpting to gather facts.

The action, and the only action here, wll
be the decision by the UTC, the Conmi ssion, the three



menbers of the Conmi ssion, as to whether or not this
crossing should be closed. That is the action, not
t he heari ng.

So to argue that the hearing cannot go
forward because facts nay be adduced and facts nmay be
heard is | udicrous.

But there is a case, and | -- if anybody
wi shes to see it, there's an unpublished opinion
dated January 29 of this year, 2001, from-- it's an

appeal fromthe Superior Court of King County, and it
was decided by the Court of Appeals, Division One,
and it's called Chinatown International District Save
Lane Street vs. City of Seattle, and | have copies of
it here. It is not directly on this point, but you
will see, when you read it, it does tal k about
197-11-070, and it tal ks about a case that's even
wor se than anything the County can inmgi ne here, and
that's where a city council makes a decision to
proceed with a certain proposal, and the Court is
sayi ng that not even a decision by the city counci
was violative of this act or of the rule because
sonmebody el se made the final decision

So Your Honor, you can conduct a hearing
because sonebody else is going to nake the fina
deci sion. That sonebody el se, of course, are the
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t hree Conmi ssioners.

MR. STIER  Your Honor, | have one thing
forgot, and it is very inportant and it's al ong these
lines. You know, this is the very last --

JUDGE BERG: All right.

MR, STIER. |If Bob and | are conpletely
wrong and the broad i ssues are here, then there's a
fail safe mechanismthat -- there's perhaps a policy
agai nst pi eceneal i ng environnental, but that's not a
requi renent that you can't pieceneal environnental.
And this thing -- the problemhere is this thing has
to play out on that forumand this forum And our
forum s pretty specific and fairly nonenvironnmental,

as that termis conventionally looked at. It relates
to a crossing closure.

But if -- even if within the context of
t hat proceedi ng, we should be | ooking at wetl ands and
all this business, there's still a way to do it,

because, you know, if they're right, a permt mnust be
made and then the County can look at it. And if
Bob's right and a pernit doesn't have to be made,
well, then, it was preenpted, anyway, and we never
had to send it over there.

So either way, either they didn't have a
right in the first place to | ook at environnental at



all or they will get to |ook at environmental at that
point. And the point here is the environnmenta
relates not to the closing; it relates to the
construction. That's clear. And they're going to be

able to look at the construction. | mean, nothing's
going -- if it requires a permt, it won't happen
until an application's made. There will be nothing
there. It can't happen.

Once again, if we don't -- if the railroad
doesn't have to make a pernit application because of
preenption, well, then that's the way it is and they

never had a right to ook at that in the first place,
so they're not harned. So either way, you know,
there is a failsafe mechani sm here.

JUDGE BERG: | understand, from coments
filed by Snohomi sh County, that they say it is
possible to bifurcate these processes, but that it
was not an efficient use of resources. And so | want
to make that clear that |I'm cogni zant of that
posi tion.

M. Cummings, | want to give you an
opportunity to present sonme response and possibly
give the County's perspective on what the County's
role or authority is in this matter, and then we're
going to take a short break and -- to give you, M.



Cummi ngs, sone opportunity to | ook at the comments
filed by the Washington Departnent of Transportation,
and then | have some other follow up questions that |
want to pose to parties.

And M. Thonpson, | don't nean to | eave you
out of the mx, but | think for now, | just want to
hear from M. Cunmmings. And then, when we cone back
froma break, if you have other matters that you
think need to be raised, I'll give you that
opportunity.

MR. THOWPSON: Thank you.

MR, WALKLEY: Your Honor, are we only on
the line item nunber one of your five-item agenda?

JUDGE BERG. No, actually, we've nade quite
a bit of progress, and the parties' ability to
assimlate the i ssues has been very hel pful, but
there are sone other matters | want to check off and
it will give ne sone tine to | ook ny notes over on a
break, as well.

MR. CUMM NGS: Thank you, Your Honor. A
couple matters. Again just for the record, Jason
Cunmi ngs. The checklist submitted by Burlington
Northern Santa Fe Railroad Conpany for the SEPA
review, Section 10 on page four states, List any
government approvals or permits that will be needed



for your proposal, if known.

The first listing is the Corps of Engineers
Section 404 permit. The second permt they identify
is a Snohomi sh County grading permt. The
applicants, in their own environnental checkli st,
identify the need to obtain a pernmit from Snohom sh
County for construction of cul-de-sacs as part of
their overall project. Even M. Wl kley has conceded
that they believe this entire matter should be
consi dered by the UTC. When | say the entire matter,
" mtal ki ng about the siding, the pertinent
construction activities, including cul-de-sacs.

Right there is what triggers the ability of
Snohonmi sh County to act as the lead agency in this
matter. The County was notified, obviously, on the
11th, along with everyone el se, they contacted the
UTC within the required tinme frane, and the UTC
conferred with the Department of Ecol ogy and reached
a conclusion that the County was the appropriate |ead
agency because the applicant identified the need to
obtain a permt fromthe County. That's what the
WACs require as to who should be a | ead agency.

Now, in terms of the actions as a |ead
agency, the parties who are contesting before you
today the status as the County as |ead agency or the



decision of the UTC, they have a right under the WACs
to appeal to Ecology if they're concerned, but
Burlington Northern has not availed thensel ves of

t hat process.

For themto cone in here, they obviously
are raising the issue, but they certainly had a right
for renedy.

MR. WALKLEY: We still have it.

MR, CUMM NGS: And they certainly do, but
t hey haven't exercised that right.

MR. WALKLEY: Not yet.

MR CUMM NGS: Now - -

JUDGE BERG M. Wl kley, | understand that

MR, WALKLEY: [|'m sorry.

JUDGE BERG -- this is an issue you take
very seriously, and believe nme, | kind of hear those
voices in the back of my head, as well.

MR. WALKLEY: I'"msorry, Your Honor.

JUDCGE BERG Al right. Thank you very
much. Appreciate it.

MR, CUMM NGS: So fromthe perspective on a
| ead agency status, that's what we have. 1In terns of
some strange, you know, issue of -- well, there can't
be any environnental issue, the checklist itself



identifies a plethora of environmental issues, and
t hat has been subnitted and reviewed, they're talking
about filling wetlands, they're tal king about
changi ng transportation routes. Both the state and
Burlington Northern have been approached by | aw
enforcenent, fire, the school districts. All have
voi ced their concerns.

Now, apparently this, to the state and
Burlington Northern, shouldn't anmpbunt to any type of
i npact, because apparently the local jurisdictions --
| guess their inpact on thensel ves apparently is not
significant in terms of the overall need of the
Rai |l road or the Departnment of Transportation.
Qbviously, that's an issue for the UTC to deci de.
But to help the UTC nmake that decision, environmental
revi ew needs to be performed, and that is the purpose
of SEPA.

Now, obviously, there is the opportunity to
say, Let's hold this evidentiary hearing and then
cone back sone later tinme when SEPA reviewis

concluded. M. Stier's right. |[If there's a DNS,
well, there wouldn't be any reason to have any
further hearing. But if there is a deternination of
signi ficance nmade, an environnental checklist -- or

environnental EIS is required, then it's going to be



the burden on all the parties to cone back for a
second hearing, because the hearing is what creates
the record for the decision-makers to act.

We've heard a lot of this, about, well, a
hearing is just a hearing, it's not an action under
SEPA, and therefore shouldn't be triggered. But 070
is very specific in terns of what it's trying to
prevent. It says, Until a final determ nation has
been made, no action shall be taken that will limt
t he choi ce of reasonable alternatives. Wo makes the
deci sion? What record is before thenf?

M. Stier was very concerned about records
and what's in a record for soneone to act on. What's
going to be in the record for the UTC Conm ssioners
to make their decision on whether or not a closure
shoul d be done. The record is going to be the
hearing. Have all the avail abl e environnenta
alternatives, reasonable alternatives, as envisioned
under SEPA, been presented in that hearing to be
conpleted in a record so the Commi ssioners can nmake a
deci sion. That's what SEPA requires.

JUDGE BERG: Let ne make it clear that |
don't perceive either the Washi ngton Departnent of
Transportati on or BNSF as downpl ayi ng the public
safety issues. | understand there are other issues
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t hat have been tal ked about, but | don't see that as
sonmething that's a concern.

M. Cummings, if there were no cul -de-sac
proposal or no cul -de-sac portion to the overal
proposal, then what would the County's role or
authority be in this matter?

MR, CUMM NGS: Obviously, the County's role
in the matter would be affected by the deternination
of Burlington Northern when it cones to them
submtting pernmits to the County. They've insinuated
that they may want to conply with |ocal requirenents.

Well, if they're coming in to apply for a grading
permit to do work on the siding, which they also say
is exenpt -- or | shouldn't say exenpt, but under the

federal jurisdiction, if they cone in and apply to
the County, the County woul d have sone permit
authority, which would then trigger SEPA

If they cut the cul -de-sacs and decide to
deadhead the roads, obviously that limts the
County's ability.

JUDGE BERG Okay. Let's take a break.
We' Il reconvene at 3:20. Be off the record.

(Recess taken.)

JUDGE BERG Let's be back on the record.
M. Cumm ngs, did you have a chance to | ook over the



comments of the Washi ngton Departnent of
Transportation?

MR. CUMM NGS: | did, Your Honor, and
essentially, it's nothing surprising. And in the
sense that, obviously, | haven't really | ooked too
much at the issue of the ultra vires, but | assume
that the Judge will either decide it's an ultra vires
act or it's not and whether or not this is the
appropriate forumto raise it in or not.

| guess that's essentially ny one main
response, is that if they have an issue with the
agency, Burlington Northern has the ability to appea
upon the Departnent of Ecology to settle the |ead
agency di spute.

JUDGE BERG. Fine. And | believe that M.
Stier, in his oral comments, certainly hit on all of
the major points that | recall fromhis coments.

MR, CUMM NGS: Certainly. And the
remai nder seened to adopt Burlington Northern's
responses to the remnining four questions, so to that
end, it's certainly no surprises or anything al ong
t hose |i nes.

JUDGE BERG All right. M. Thonpson,
there's still sone question in ny mnd whether or not
there's a dispute between the Comm ssion and the



County regarding | ead agency status. Let nme just
start off by asking, with the benefit of some of the
di scussion that's ensued, do you know if the
Conmi ssion intends to take any action, any new action
regardi ng | ead agency status?

MR, THOMPSON: Well, this is the thing. W
had the discussions with the County and with

Burlington Northern. | apologize for |eaving counse
for Wash. DOT out of the loop, to the extent that |
did that, M. Stier, but we were -- it is true that

Staff was prepared to issue a determ nation of
nonsi gni fi cance for this project if Burlington
Northern woul d conmuni cate to us that they did not
intend to seek permts from-- well, actually, at the
time, it was just a permt for the construction of

cul -de-sacs fromthe County, because our reading of
the law was that if there is any permits required for
a project froma local -- froma city or county, then
the city or county is the | ead agency. That's what
the rule says. It's WAC 197-11-932.

And actually, we thought there was a bit of
anmbiguity in it, perhaps for situations between two
cities or a city and a county, and we called the
Department of Ecol ogy and asked a -- certainly, we
don't have the word of the Departnment of Ecol ogy on



this, but a person who works at the Departnment of
Ecol ogy said, yes, that means that where there's a
state permt required and a | ocal government permt
required, then the city or county is the |ead.

And so we felt held by that rule to, you

know, that the county would be the lead. | didn't
think we had a choice in the matter. And | think
fromthis -- as long as Burlington Northern indicates

that it will seek a grading permt for, as | gather
now, and as we |learned in response to ny inquiry
whet her they would withdraw the statement in their
checklist that they were going to need to get these
permts, they then said no, not only are we going to
get the permt -- still get the permt fromthe
County for the cul -de-sac, but we're also going to
get one for the siding.

So at that point, we didn't think we had a
whol e ot of choice in the matter. And that's when
M. N zam sent the letter to the County saying, you
know, we think you're it.

I think probably, though, the agencies can
cone to any sort of agreenent they want about -- if
there's no dispute between them about -- or with the
applicant, for that matter, as to what their
responsibility is for SEPA review. And | guess



Staff's preference at this time, and this was the
suggestion at the Railroad and Wash. DOT, was that we

share co-lead status, and so if -- you know, | nean,
we're here to accommopdate, but to conply with the
law, so if that works, we're happy to do it. 1|'mnot

sure what the preference is of the parties at this
poi nt, having listened to the discussions so far. So
that's all | have to add.

JUDGE BERG: All right.

MR. WALKLEY: Your Honor, if | may, just to
clarify the record.

JUDGE BERG  Yes, sir.

MR. WALKLEY: | did not -- | don't believe
that | ever indicated to M. Thonpson that he may
have m sunderstood it, but | don't think I ever
i ndicated that we were actually going to apply for a
permit for the siding construction itself. Wat |
did say was nenorialized in a letter to him It
said, basically, that we would work -- we intended to
work with the County to -- on reasonabl e at-grade,
you know, grading permt type requirenents, if things
like that were required, but I don't think we went as
far as to say that we would actually seek a permt.

I do confirmto himthat we indicated that
t he cul -de-sacs would not, at that tinme, at |east,



woul d not be pulled out of the project, but as |ong
as everyone understands that they are there strictly
as an anenity and not as a required feature and could
be withdrawn at any tine.

I cannot clarify for you whether the

Railroad will or will not w thdraw the cul -de-sacs,
because | would need to confer further with ny
client, but that -- | just thank you for giving nme an

opportunity to make that clarification

JUDGE BERG Well, that touches on a, you
know, point that certainly gives me sone cause for
concern, M. Walkley. And that is, in listening to
all of the different perspectives and the pieces to
the puzzle, if | can just use that as some kind of an
anal ogy, it seens that the pieces are here that could
fit together, but that they're really turned around
the wong way and they aren't fitting together
Parties really haven't had a chance to think about
all the various ramfications of their positions.

For exanple, the nost notable being this
i ssue of whether or not the BNSF is sonehow | ocked
into including the cul-de-sacs in its proposal
whet her there's any -- in addition to whether or not
there's any requirenent for a permit fromthe County
for grading, and the disclosure by Staff that, just



based upon their initial perception of the scope of
the proceeding, they were prepared to i ssue a DNS,
all these things kind of give nme, you know, somne
concern.

Not to minimze the issue of inconvenience
to witnesses whenever any proceeding is continued, |
couldn't get a really good feel fromeither the BNSF
comments or the Washi ngton DOT comments of exactly
what wi ndow -- what the wi ndow of opportunity to
proceed m ght be.

Can you tell me, in possibly some nore
detail, the real inpact of rescheduling a hearing say
si x weeks down the road in order to give parties an
opportunity to clarify their positions and their
authority and to then cone forward with an
evidentiary presentation? Wat does six weeks do to
BNSF?

MR. WALKLEY: Your Honor, the position that
-- the responses that |I filed on the 16th tal k about
that. Basically, there are two alternatives for
buil ding this siding, and once again, BNSF isn't
trying to hide anything from anybody. There are two
alternatives, English North and English South.

The i medi ate i npact of a decision to delay
is not just the witnesses, which is bad enough, but



it's the fact that there's no decision for at |east
six nore weeks than had we had the hearing. No

deci sion neans that with fish w ndows, construction
schedul es, planning that has to go on, there are only
short wi ndows of opportunity to construct sonething
like this. |If it had to be constructed, for

instance, in the north, we feel that there would be
only certain opportunities, called fish w ndows, in
whi ch that construction could be schedul ed.

JUDGE BERG. Can you help nme with that? |
mean, | haven't heard the expression fish w ndows,
and to whatever extent you can flesh out what the
actual deadlines are, the mlestones for these
various alternatives, it would be hel pful

MR, WALKLEY: Thank you, Your Honor. |
profess that I'mnot an expert on this, and we ought
to have a BNSF engi neer here to explain it, but ["'l]
try the best | can.

The southern alternative will not require
-- that is, English South will not require any
nodi ficati on of any stream whatsoever. The north
alternative, because the right-of-way has to be
wi dened sone to accommpdate a siding extension, the
northern alternative, we feel, at this time, after
prelim nary engineering and so on, would require a



nodi fication of a fish-bearing body of water, and we
woul d be prepared at the hearing here to go into
that. 1 don't know how that could be avoi ded.

If that is the case, we feel that it wll
trigger a far nore extensive environnental permtting
through the United States of America, not through
Snohonmi sh County, but through the United States of
America, through the Corps of Engineers and the
various agencies, and the fish wi ndow metaphor cones
fromthe fact that when these agencies permt work on
a stream they want the work -- depending on what it
is, they want the work to be only during certain
times of the year, which are tuned to the activity of
the salmon. I n other words, if it's a crucial, you
know, egg-laying season or sonething of that nature,
they woul d say you cannot build, except in this
l[ittle wi ndow of time between this nmonth and that
month. That is one exanple.

There can be ot her exanples. W don't want
you to plant certain plants until such and such tine
and so on. All of that becones extrenely conpl ex.
And if we are uncertain about whether or not this
crossing at 156th can be closed, then that process,
that other alternative, has to be progressed. And it
nmust be progressed as long as there is doubt about



t he decision to be nade here on 156th.

So | cannot sit here, sinply because | do
not know, and tell you that there's sonme kind of drop
dead date, but | can say to you that every day that
goes by makes it nore and nore difficult to continue
these two alternatives.

JUDGE BERG  But you won't --

MR. WALKLEY: The delay itself may have the
effect of elimnating one of these alternatives, and
that is English South.

JUDCGE BERG  But what your client needs is
a final determ nation?

MR. WALKLEY: Yes.

JUDGE BERG. And that can't occur until a
SEPA determination is made, whether it's done within
the context of the presently-schedul ed hearing or as
a foll ow up.

MR, WALKLEY: Yes, Your Honor, except --
but that does not inply that the hearing should not
be hel d, because, again, the hearing is not the
action within the rules, as we've discussed in our
papers. The action involved is the closure. The
closure is the governnent action that is being
wei ghed; not the siding and not the construction and
not the fish, not anything el se.



The action cannot be the hearing, as I
poi nt out in ny pleadings, because you, Your Honor
for exanple, would agree that you do not have
authority to make the decision for the Conm ssion.
You have authority to conduct a hearing and you have
authority to make recommendations to the Conm ssion
but those recommendati ons can be accepted by the
Conmi ssion or rejected by the Conm ssion or whatever.

Your process, as | understand it, within
the rules of the Conm ssion and within the statutes,
is to gather evidence and hel p us conduct a hearing
that will gather the evidence, both pro and con, on
all of the relevant issues involved in the permt --
in the petition request. And the petition request is
may we pl ease close the at-grade crossing at 156th
Street. Now, that is the question.

And you will conduct an evidentiary hearing
to determne the comments not only of the parties in
this room but of the public and everything el se.

You then gather that together and you nmake a
recommendation to the Comm ssion, but the Conm ssion
as we all know, has its own mnd and the Commi ssion
will act only when it's satisfied that the SEPA
process has been conpleted, its SEPA process has been
conpl eted, and that the hearing process has been done



fully and fairly and so on.

So that's our whole point. There is no
conflict between them And as a matter of fact, | do
cite sone rules here that indicate not only is there
no conflict, but that the hearing process itself is
exenpt from SEPA, and | can't pound away at that
enough. The rule says that. And not only that, but
the third point is that the hearing process is part
of the Conmi ssion's decision-making process.
Therefore, it has -- it stands on its own |l egs and
shoul d not be interfered with by SEPA.

JUDGE BERG. That point is made very
clearly. Do you think it's appropriate for the
presiding officer to nmake recomendati ons without the
benefit of a SEPA determ nation?

MR. WALKLEY: These are theoretical --
first of all, |I don't knowif they'll ever arise,
because if -- what M. Stier and | are saying here
today is that if this gets back on track, if this
gets back the way it should be, there should be no
reason in the world why there wouldn't be a
determination, either before the hearing or before
your deci sion cones out.

As | understand it, a hearing would be held
and then you would take a period of tinme to analyze



it, make your recommendations. That would be
submtted to the parties for comrent, | assunme. That
whol e process can continue. You can nmake what ever
recommendati on you want, consistent with the record

and so on, without limting, w thout -- remenber the
two tests that have been brought before us by the
County. One, will it create an environnental problem
to have a hearing. | submit to you there's no way a
hearing will create an environnmental problem unless
the place we're going does not have indoor plunbing
or something. And secondly, will it -- nore
inmportantly, will it limt alternatives available to
t he deci sion-meker. And that role, | submt, would

never be violated either by a hearing because the
hearing of ficer does not make the decision. He's,
therefore, incapable of Iimting the alternatives,
even if there isn't a SEPA deternination through the
whol e process, until the bitter end, when the
Conmi ssion itself -- these two things should be going
on track with each other, and frankly, until the
County attenpted to seize | ead agency status, this
was doing just fine.

The Conmi ssion had the | ead agency status,
the Commi ssion was doing its review, and the
Commi ssi on was about ready to issue a decision. |If



the County didn't like it, that's fine, and it's
provided for in the rules. But then it got derailed,
if I could use a railroad term It got derailed by
letter that was late, it was over 15 days |ate, that
is, it was over the 15-day period in which they're
supposed to wite such a letter, and whether or not
there were nefarious phone calls or whatever, the
point is it sinply was not done.

It can be repaired, | subnit to you, sinply
by the Comm ssion Staff saying, Woops, we goofed.
Qur Director of Regulatory Services is back from
vacation. He can nake the decision, as only he has
the authority to make it, as to what they should do.
They can pull the | ead agency status back into the
WJUTC. They can then proceed to deterni ne whether
they are ready to nake a determination or whether
they're not, and they can and will advise the County
as to what that determ nation is.

The County then has the right, under the
rules, to -- various rights under the rules, as does
t he applicant and other people. But that process
goes on, and if it hadn't been interfered with, it
woul d have been done already. And then that
interference is used for a reason to stop this
hearing, and I find that very disturbing.



MR. STIER:  Your Honor, since you said

hadn't made that conpletely clear, 1'd like a very
brief opportunity to clarify a little bit on this,
because | see -- | have a bit of a different
perspective than M. Walkley -- and not that |

di sagree with his coments. | conpletely agree. But
| think that the -- | think | would like to enphasize
the fact that we've got the cart in front of the
horse here, and a continuance will perpetuate that

si tuation.

And | think that 1'm | ooking at that
197-11-055, and it says, Timing of review of
proposal s, and subsection (2)(a), (ii), | think,
states it pretty well. Prelimnary steps or
deci sions are sonetines needed before an action is
sufficiently definite to allow neaningfu
envi ronnental anal ysi s.

Now, think about that. |If this -- you
know, there's not going to be a siding likely unti
there's a closure. And those elements of the

decision relating to closure are, | think, very
arguably, unrelated to the question of the
envi ronnental aspects of the grading and the fill of

the wetlands. And |'m once again assuming the
cul -de-sacs are com ng out, because | think that it's



very clear, when M. Wl kley has an opportunity to
talk to his clients, that's going to happen. So
we're just tal king about the siding, which can't
happen until the closure. So that's one aspect.

The other aspect of this is there's a total
duplication fromm conversations with M. Cunm ngs
on a very mmjor aspect of this case, which is traffic
patterns in the area, which is uniquely within the
area of expertise of the UTC. Now, the way we've got

this thing now, the cart is -- the cart before the
horse is the fact that somehow the County has,
thi nk nost admirably, got -- convinced the Staff to

give themthe cart, which is being the determ nation
of the traffic circulation inpacts, which is supposed
to be decided by this body, | thought. And they're
going to nake a decision on it before this agency
does, and there's no need for that.

The horse should be in front of the cart,
and this agency should be making the decision. W
shoul d get this back in line. | nean, we not -- |
mean, talk about a sufficient process. | nean, this
is alot better than sone dark roomin Snohom sh
County. We have an open hearing with public input
and a well-considered decision to make here regardi ng
these issues. Wiy are we allowing the cart to run



the horse and nake deci sions on these very issues
we're vested in?
And the rules provide for this. They say

-- and then I"'mgoing on when | say -- let's see.
Agenci es may al so organi ze environnental review in
phases. | nean, this is the rules. | nean, there's

no obligation to stop this thing, to make a
deternmination or to delay determ nation of an
essential fact, you know, to allow a determ nation to
be made by an unrel ated body of that essential fact.
That's what we're tal king about here. And yes, |
think it's very true, but part of our argunent is |
think it's very true, although | don't agree with
Counsel's representation that our sole renmedy is to
petition the DOE at this tine.

Qur sole renedy is to ask the agency, which
arguably has not even acted, to namke the appropriate
decision. And even if we're wong and they nmade a
deci sion, they have every right to say, W nade a
m stake, we didn't consider this, and after going
through this very long hearing and hearing all the
argunents, we tend to agree that maybe we shoul dn't
have handed it over to them They can do that, too.
There's nothing that stops that.

And then the County has a renedy. If they



don't like that, then they can go to the DOE. But
this thing is conpletely backwards and it doesn't

have to be, and a continuance will only serve to
perpetuate that fact.
JUDGE BERG Well, let ne just also say

that while | understand that the County nmay have a
contrary position to BNSF and to Washi ngt on
Department of Transportation, there seens to be quite
a bit of uncertainty about the process, and this does
seemto be a unique situation, such that | would not
jump to any concl usions about the County using the
process to subvert the petition that's been
presented. And it does seemto be a unique situation
and | can see where all the parties are trying to
advocate for their own position, but doing so under

unusual circunstances. |In terns of process, the
process is definitely unclear
To the sane extent, | think -- | agree that

BNSF did the right thing by being upfront about the
full scope of its intentions without trying to --

MR. WALKLEY: Right.

JUDGE BERG -- abuse the process. So |
want to try and defuse any tension that may result
from those concerns.

MR, WALKLEY: And Your Honor, if | mght, |



want to just repeat that, regardl ess of the heat of
battl e and statements and so on and so forth, the
Railroad at this mnute still wants to work with and
does, in fact, work with Snohonm sh County every day.
It's just that we see no reason for this thing to
have gotten the cart before the horse.

JUDGE BERG |'ve addressed all the
gquestions that | had in order to gather infornmation
and to make an i nfornmed decision on the issues. |Is

there anything else that the parties want to bring
up?

MR STIER: | have an issue that's
unrelated to the matters under discussion, but ['l]
wait until everybody's spoken to the issue at hand.

JUDGE BERG Okay. Let's just take a quick

round.

MR, THOMPSON:  Not hi ng.

JUDGE BERG: All right. 1've got one, as
well. You can go ahead with yours first.

MR, STIER. Well, there has been invol ved
inthis and other matters, and there is sonme limted
depositional discovery that we desire -- the state
desires, at least, to do. And |, rather than -- |
haven't had a chance to talk to M. Cunm ngs about
it. | don't even knowif he's in a position to



agree, and | don't expect himto agree, but | just
wanted to nmake sure that he's aware of it and the
ALJ's aware of that, and that | will seek to
informally make arrangenents with M. Cunmm ngs first
thing Monday norning and -- under the assunption that
| have to, | nmean, this thing's getting closer every
day, and if there's any problem then we may seek
your assistance, but | don't think there will be.

And I1'Il try to limt these requests.

MR. CUMM NGS: Do you have an idea who
you' re going to depose?

MR STIER. Well, | think I"ve got -- like
| said, but, yes, I'll probably want to talk to sone
i ndividuals, |ike representatives of the police or

the sheriff. And sone of the things that you brought
up that there seens to be a bit of shift from what
M. Norris indicated, and we need to explore that a
little bit.

MR. CUM NGS: |If we're going to engage in
depositions, the County has several they're going to
want -- you know, we could also engage in. | guess
this is also a concern comi ng up on the cusp of a
hearing. This is kind of |ate, considering we have
di scovery cutoff that was --

MR, STIER. We'Ill proceed without it if



you' re not going to cooperate. | nean, we'l
petition -- you know, | don't want that to becone a
conti nuance weapon.

JUDGE BERG All right. Here's what | see
happening. What | see happening is M. Stier is
giving the presiding officer a heads up that there
may be a potential problemand just letting me know
and -- as a precautionary to let me know that ny
assi stance may be necessary, and enphasis is on may.

And that's an appropriate thing to do, and
| am available to help parties resolve these sorts of
di sputes on short notice. 1'lIl commt to the parties
that I will do ny very, very best to have a witten
order served to the parties by 2:00 on Monday, so
that there will still be sonme time on Monday for
parties to engage in discussions regardless of what
t he outcone is.

MR. STIER  Your Honor, 1'll say one thing.
Just because of counsel's comment, | will proceed to
that hearing w thout depositions if it has any
i nfluence on the continuance. However, and if there
is no continuance and | request a deposition, 1'Il
make every effort to recognize the short time frane
available to all parties.

JUDGE BERG | understand. And you know,



at this point, that just goes right past ne, because
| feel that parties will do whatever they have to do
to protect the interests of their clients as the
proceedi ng devel ops, and | just want to nmke sure the
parties understand that I'll do whatever | have to do
to get an order to the parties by 2:00 on Monday.

And you know, that's not to say you should
wait to engage in any other discussions, but that to
the extent that hel ps you deci de on what you have to
do, then you have that conmitnment on my part.

MR. WALKLEY: Your Honor, may | nmmke a
suggestion? 1It's going to sound strange, because |I'm
the one sitting here saying | need an inmediate
answer, and | do, but your coment about, gee, each
of you guys is westling with a difficult and conpl ex
problem would it nmake sense for you to hold off your
decision until, say, Tuesday at noon to give us, the
four of us, a chance to talk some of these issues
out ?

I still haven't given up the possibility
that we nmay be able to work out some kind of
clarification, if nothing else. For exanple, | may

know fromthe Railroad at that tinme whether or not
we're going to drop those cul -de-sacs. M. Stier and
M. Cumm ngs can tal k about discovery problens. And



if there's anything significant to communicate to
you, we may be able to do that by tel ephone or
sonet hing of that nature together, you know, not that
i ndi vi dual |y.

And that mght allow you also tinme to
review this entire transcript, for instance, that |
assune is going to be very large now, and to coll ect

your own thoughts. |In other words, | hear you when
you say that sone inportant decisions are -- this is
an inportant decision, and we may -- | personally

i ke each one of these attorneys, and they hopefully,
at least, can stand ne, and | haven't given up the
possibility that we could talk together and conme to
some kind of a resolution.

JUDGE BERG | appreciate that.

MR. WALKLEY: On sone issues, at |east, and
make it easier on you.

MR. STIER | guess ny point is that |
don't think a 2:00 decision Monday and a 9:00 a.m
deci sion on Tuesday really makes a | ot of difference.

JUDGE BERG. | understand that M. Wl kl ey
may be expressing the hopeful side of human nature,
and M. Stier, you may be expressing the pragmatic
si de.

MR, STIER. Actually, |'m hopeful, too.



JUDGE BERG What | would -- given the
hopeful side of the human nature, which | also share,
"Il comrmit the parties to having that order served
by 4:00. | do encourage parties to engage in as nuch
di scussi on as possi bl e about these various issues.
You know, certainly M. Stier, | took note that you
were -- by your comments that if you were M.
Wal kl ey's client, that you would be pulling those
cul -de-sacs off the board. It may be that that, in
and of itself, is not enough to resolve all of the
i ssues that are outstandi ng between the parties, but
I do want to, you know, at |east allow that extra
time for parties to talk and work things out, and
appreci ate that Counsel can work together at the sane
time they represent separate interests. | don't
think I can wait any longer than that to nake a
deci si on known.

The only other thing that | had on ny I|ist
was to take note, M. Walkley, that you did express a
request in the cover letters to sone of the filings
that certain letters and attachnments not be posted on
the I nternet.

MR. WALKLEY: That is correct.

JUDGE BERG As you know, all docunents
filed with the Commission are public records. And



whil e the Conm ssion does not make all filed

docunents avail able -- for exanple, docunents that
are designated as confidential are not nmade avail abl e
on the Commission's Wb site -- the Conmi ssion

retains discretion to independently deci de which
docunents to nmake avail able electronically. And
there really is no process for parties to request
that specific nonconfidential public records not be
post ed.

| -- again, to the extent that silence
sonmeti mes m ght be construed as acqui escence, your
requests are noted, and -- but | wanted to be clear
that if those docunents don't appear, it's probably
because of other reasons than the request itself.

MR, WALKLEY: Thank you, Your Honor. The
only -- it's not on behalf of ny client that | ask
that; it's on behalf of nyself. And that is sinply
that | perceive there to be a tremendous difference
bet ween meking a public filing in an office such as
this and making a public filing in Algeria or Al bania
or Afghani stan or soneplace |like that, which is what
the Internet is.

So |l -- and in one case, | did ask -- this
is not the only case. 1In one case, | did ask that
the filing be taken off and sinply noted that if
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anybody wants to see it, of course, they can see it
through the Secretary's office.

JUDGE BERG  Under st ood.

MR, WALKLEY: But there's a difference in

-- just personally, | will note that, and perhaps |
can just file. Do you know, Your Honor, whether al
the -- everything we file, all of this is going to be
posted or not posted?

JUDGE BERG I'Il just say generally, where
parties don't provide el ectronic versions, docunents
don't get posted, but that's generally. 1'Il let you

know that this is a major issue under discussion and
devel opnent at the Conmission, and that if you are
interested in having sone input to the Commission's
decision on the electronic availability of docunents,
t he Conmi ssion has conducted a series of bench and
bar conferences in which a major discussion has been
the utility of a publicly-accessible Wb site for

| awyers involved in cases and accessi ng Conmi ssi on

docunents. And I'Il make sure that your nanme is
added to -- if it's not already on a list of
interested professionals, I'll be sure you're there,

SO you can participate the next tinme it comes up.
MR, WALKLEY: Thank you.
JUDGE BERG All right. Anything else from
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the parties be before we adjourn? Thank you,
everyone, for excellent presentations. This hearing
i s adj ourned.

(Proceedi ngs adjourned at 4:17 p.m)






