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CLECS’ MOTION TO COMPEL 


INTRODUCTION


The Joint CLECs
, Level 3 Communications, LLC (“Level 3”), and Cbeyond Communications, LLC (“Cbeyond”) (collectively, “Joint Movants”) respectfully submit this motion to compel Joint Applicants Qwest Communications International, Inc. (“Qwest”) and CenturyTel, Inc. (“CenturyLink”) (collectively, “Joint Applicants”) to produce documents responsive to (1) Integra’s First Set of Information Requests, Request No. 143, which seeks the production of documents filed by Joint Applicants pursuant to the Hart-Scott-Rodino Act (“HSR Documents”), and (2) the Joint CLECs’ Data Request No. 1, Level 3’s Data Request No. 1 to Qwest, and Level 3’s Data Request No. 1 to Century Link, which seek the Joint Applicants’ responses to data requests from any party to this proceeding, including Staff Data Request Nos. 13 and 133, which also requested copies of the HSR Documents.  CenturyLink responded to the HSR document requests on behalf of both itself and Qwest, objecting on the grounds of relevance and confidentiality.  Joint Applicants have provided this Commission with a general description of at least some of the HSR documents and, based upon that general description, it is apparent that certain of the withheld documents are relevant to matters at issue in this case.  Although Integra has propounded discovery intended to produce evidence bearing on how the merged company will address a wide variety of issues relating to wholesale service, CenturyLink’s responses mostly repeat the mantra “[i]ntegration planning is in the early stages and decisions have not been made at this time”
 and provide nothing in the way of real information.  Joint Applicants’ description of the HSR documents indicate that they concern precisely the type of planning that they have, thus far, denied engaging in.


To the extent that Joint Applicants have concerns about the confidentiality of those documents, those concerns are fully addressed by the protective order in this case, which is more robust than the orders this Commission has used in many previous proceedings and is, in fact, the very form of order proposed by the Joint Applicants.  That protective order already restricts highly confidential information to only outside counsel and experts, each of whom must certify that they will not be involved in competitive decision-making involving the sensitive information for two years.
  Joint Applicants’ general and unsupported assertions regarding the potential harm that might result from production of documents do not outweigh the Joint Movants’ right to discovery of information relevant to the issues in this case, particularly in light of the protection for Joint Applicants’ confidentiality interests provided by the protective order.  This Commission has already decided as much in its August 3 Order denying Joint Applicants’ request for further protection of HSR documents.

MOTION TO COMPEL


Pursuant to WAC 480-07-405(3) and 480-07-425(1), Integra moves to compel production of documents responsive to Integra’s First Set of Information Requests, Request No. 143, which seeks the production of documents filed by CenturyLink and Qwest pursuant to the Hart-Scott-Rodino Act (“HSR Documents”).  

Pursuant to WAC 480-07-405(3) and 480-07-425(1), the Joint Movants move to compel production of documents responsive to Integra, tw telecom, XO Communications, Pac-West, and PAETEC Data Request No. 1, and Level 3’s Data Request No. 1 to Qwest and Data Request No. 1 to CenturyLink, which seek the production of documents filed by CenturyLink and Qwest in response to the data requests of any party to this proceeding and which, therefore, includes HSR documents requested by Staff in Staff Data Request Nos. 13 and 133.

GOOD FAITH EFFORT TO RESOLVE DISCOVERY DISPUTE

The Joint Movants made a good-faith effort to resolve these matters informally by conferring through a series of telephone calls with counsel for both CenturyLink and Qwest, which conversations began in late August and spanned the first two weeks of September.  WAC 480-07-425(1).  The parties were unable to resolve the dispute that is the subject of this motion.
BACKGROUND FACTS

At issue in this motion is CenturyLink’s response to Integra’s First Set of Information Requests, Request No. 143, which provides as follows:

143.  Refer to page 6 of CenturyTel Inc.’s Form S-4, dated June 4, 2010.  Provide a copy of the requisite notice, report forms, and any other documents (including supplemental filings) filed by CenturyLink or Qwest under the Hart-Scott-Rodino (HSR) Act with the Department of Justice and the Federal Trade Commission.
CenturyLink Objections:


CenturyLink objects to this request insofar as it is not relevant to the subject matter of this action and is not reasonably calculated to lead to the discovery of admissible evidence. The filings prepared by CenturyLink as required by the HSR Act are specifically designed to provide the Department of Justice and the Federal Trade Commission the information that it requires to analyze the merger on a national level addressing specific federal antitrust issues. This is not the proper jurisdiction for such an analysis. In addition, the information requested is highly confidential, commercially sensitive information the release of which, particularly to CenturyLink’s competitors such as Integra, would cause irreparable competitive harm to CenturyLink, the impact of which would not be mitigated by the terms of the Protective Order.

Also at issue is Joint CLEC Data Request No. 1 to both Qwest and CenturyLink, and Level 3’s Data Request No. 1 to Qwest and Data Request No. 1 to CenturyLink, in response to which requests the Joint Applicants have failed to provide the Joint Movants with HSR information requested by Staff.  Those data requests stated:
Please provide copies of any and all data requests submitted to you by any party to this proceeding and your corresponding responses to those data requests.

Staff, in turn, requested the following:

Please provide all materials provided by either Qwest or CenturyLink to the U.S. Department of Justice and/or the Federal Trade Commission under the provisions of the Hart-Scott-Rodino Act.

The Joint Movants have not received the bulk of the requested documents.  Consistent with its objections to Request No. 143, CenturyLink has not, in this case, produced the majority of the HSR Documents.  Joint Applicants instead filed a motion seeking further protection of HSR documents by designating them for “Staff Eyes Only” (SEO), which motion this Commission denied on August 3, 2010.  On August 23, 2010, Joint Movants first received a portion of the documents responsive to these requests.  In the cover letter attaching this subset of documents, Joint Applicants stated:

Additional documents were identified in the index that was previously provided to the parties.  Those documents, previously provided to Staff and Public Counsel, are documents for which the parties will seek in camera review to obtain additional protection.

Unsure what this language meant, counsel for Joint Movants called Qwest’s counsel for clarification and to attempt to resolve the dispute.  Rather than working toward a reasonable solution, however, Joint Applicants instead filed a second motion requesting in camera review of the HSR documents.  Despite negotiations, Joint Applicants have refused to entertain compromise positions offered by the Joint CLECs to allow adequate opportunity to review and rebut the documents while still affording Joint Applicants even greater protection than already granted by the rigorous protective order.

Joint Applicants continue their attempts to avoid their discovery obligations.  For example, after this Commission’s August 3 Order, CenturyLink sought in camera inspection of HSR documents as part of its parallel “Staff Eyes Only” request in the Qwest/CenturyLink Merger Docket pending in Arizona.  Arizona’s Commission roundly rejected the motion, finding no need for “this new and highly restrictive designation” and noting that SEO status could prevent the intervenors “from participating in the proceeding in a meaningful manner.”
  

This Commission has exactly the same concern as the Arizona Commission: that the intervenors will be unable to meaningfully participate in the proceeding without access to relevant documents.
  As part of this filing, CenturyLink provided a very general, very brief description of the documents for which it was seeking special “Staff Eyes Only” protection.
 It is the Joint Movants’ understanding that the listed documents were included as part of CenturyLink’s filing under the Hart-Scott-Rodino Act and would, therefore, be responsive to Integra’s Request No. 143 as well as to Staff Data Request Nos. 13 and 133, the responses to which are owed to the Joint CLECs and Level 3 pursuant to their respective blanket Data Request No. 1. Further, it is apparent from the general descriptions provided that a number of these documents are potentially relevant to the wholesale issues that are of greatest concern to Joint CLECs in this matter.
  These documents include the following:

	HSR #
	Title
	Description

	13
	Wholesale Overview
	Presentation containing highly confidential and competitively sensitive data, including carrier proprietary information, regarding marketing plans, product development, pending sales, and trends in the Wholesale marketplace



	15
	2010-2013 Long Range Plan Review
	Analysis of CenturyLink’s Long Range Plan containing highly confidential, material, non-public information and competitively sensitive data regarding marketing plans, product development, and trends in the Consumer, Mass Markets, IPTV, Enterprise, and Wholesale markets



	24
	Message regarding impact of access rate reductions
	E-mail message containing a competitively sensitive internal assessment of impact on CenturyLink revenue from various hypothetical intrastate access rate reductions



	25
	Message regarding potential product opportunities
	E-mail message containing highly confidential and competitively sensitive information regarding possible opportunities for product expansion in Qwest markets



	33
	11 Markets Research Presentation
	Market research survey commissioned by CenturyLink and containing proprietary, highly confidential and competitively sensitive market data research regarding potential product offerings and customer preferences in various markets



	37
	Segmentation: Local and National
	Report containing highly confidential and competitively sensitive data regarding CenturyLink’s Enterprise Business marketing strategy, including specific metrics specifying the company’s staffing and sales approach by product/region/and revenue generation targets by sales representative.

	9
	
	Redaction of certain pages (19, 27, 35) purportedly containing highly confidential and competitively sensitive projections of revenue from specific products and market segments for the period 2010 through 2013



In addition to CenturyLink’s submitted list, Qwest provided an even more vague description of withheld information.
  The Joint CLECs are unable to determine which of the listed documents may be relevant, and therefore requests all documents to be produced.   Yet even from these extremely imprecise descriptions, it appears that at least the following documents may be highly relevant:
	HSR #
	Description

	4c-39
	CenturyLink document – contains detailed information concerning CenturyLink business plans, strategies, and performance.



	4c-42
	CenturyLink document – contains detailed information concerning CenturyLink operations plans, strategies, and performance.



	4c-44
	CenturyLink document – contains detailed information concerning all aspects of CenturyLink business plans, strategies, and performance.



	4c-46
	CenturyLink document – contains detailed information concerning CenturyLink strategies and plans.



	4c-48
	CenturyLink document – contains detailed information regarding networks, equipment, business and marketing strategies regarding IPTV (video over internet protocol).



	4c-53
	CenturyLink document – contains detailed information regarding CenturyLink operations, performance, and strategies.


	4c-82
	CenturyLink document containing detailed information regarding CenturyLink marketing and sales strategies.



ARGUMENT
I.
The Requested Documents Fall Easily Within the Broad Scope Of Permissible 
Discovery


Washington law provides for a broad scope of discovery.  Bushman v. New Holland Div. of Sperry Rand Corp., 83 Wash.2d 429, 434, 518 P.2d 1078 (1974).  The applicable rules permit discovery through data requests of “information that is relevant to the issues in the adjudicative proceeding or that may lead to the production of information that is relevant.  A party may not object to a data request on grounds that the information sought will be inadmissible at the hearing, if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  WAC 480-07-400.
  “Relevant evidence” is in turn defined to mean “evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Wash. ER 401.  The documents sought by this motion meet the liberal standard for discovery.

The Joint Movants rely on Qwest to provide interconnection and related wholesale products and services that they use to serve their customers.  In order to investigate facts relevant to its concerns with the proposed merger, Integra propounded extensive discovery, including a number of requests seeking information regarding CenturyLink’s post-merger plans relating to wholesale services. For virtually all of the questions regarding CenturyLink’s plans relating to wholesale services, however, CenturyLink provided the boilerplate response that, although it did “not anticipate immediate changes,” “[i]ntegration planning is in the early stages and decisions have not been made at this time.” Examples of requests to which CenturyLink provided this, or a similarly noncommittal, response include requests concerning CenturyLink’s post-merger plans relating to:

· Changes to Qwest Operations Support Systems (“OSS”) (Integra’s First Set of Information Requests, Request No. 23);
· How CenturyLink will make pre-ordering functions available to CLECs (Integra’s First Set of Information Requests, Request No. 26);
· Locations and hours of operation of departments processing Access Service Requests and Local Service Requests (Integra’s First Set of Information Requests, Request No. 28);
· Changes in Qwest legacy systems regarding repair commitments (Integra’s First Set of Information Requests, Request No. 31);
· Changes in Qwest legacy trouble reporting systems (Integra’s First Set of Information Requests, Request No. 31);
· Locations and planned hours of operation of departments processing trouble reports for wholesale service (Integra’s First Set of Information Requests, Request No. 33);

· Billing platforms (Integra’s First Set of Information Requests, Request No. 34b);

· Qwest wholesale performance plans (Integra’s First Set of Information Requests, Request No. 61);

· Changes to Qwest’s performance measurement requirements (Integra’s First Set of Information Requests, Request No. 62);

· Changes to Firm Order Commitment dates (Integra’s First Set of Information Requests, Request No. 64);

· Staffing at Qwest wholesale and CLEC support centers (Integra’s First Set of Information Requests, Request No. 67);

· Measures to ensure the protection of CLEC customer information from being used in CenturyLink’s retail operation (Integra’s First Set of Information Requests, Request No. 68);

· Availability of up-to-date escalation information, contact information, and account manager information (Integra’s First Set of Information Requests, Request No. 71);

· Changes to Qwest’s Standard Interval Guide (Integra’s First Set of Information Requests, Request No. 82 and 83);

· Changes to Qwest’s Product Catalogs (“PCATs”) (Integra’s First Set of Information Requests, Request No. 91);

· Changes to Qwest’s collocation application or collocation procedures (Integra’s First Set of Information Requests, Request No. 108);

· Changes to Qwest’s loop hot cut process (Integra’s First Set of Information Requests, Request No. 112); 

· Extending existing interconnection agreements in Qwest legacy territory (Integra’s First Set of Information Requests, Request No. 117);

· Modifications to Qwest’s Change Management Process (Integra’s First Set of Information Requests, Request No. 118);

· Headcount reductions in support centers/staff servicing CLEC customers in Qwest legacy territory (Integra’s First Set of Information Requests, Request No. 136);

· Moving functions currently supporting CLEC wholesale customers in Qwest legacy territory to new location (Integra’s First Set of Information Requests, Request No. 137).

Anticipating that there might be some areas where CenturyLink had not completed its decision making, Integra also asked CenturyLink to describe its process and procedures for making and implementing integration decisions, anticipated timelines, and any existing preliminary plans. CenturyLink responded to this question, too, with its standard response that “System integration plans for the proposed transaction with Qwest have not been fully developed.”  (Integra’s First Set of Information Requests, Request No. 51)  In other words, CenturyLink would have Joint CLECs believe that it has no plans for the future, and is unable to even say when such planning will begin, when it will be completed, or what it will involve.


The lack of any detail regarding the most basic aspects of how the post-merger Qwest will service wholesale customers is very concerning.  The upshot of CenturyLink’s discovery responses is that virtually every aspect of the Joint Movants’ relationship with Qwest is up in the air as a result of the merger.  Although CenturyLink repeatedly states that no immediate changes are anticipated, CenturyLink’s response to Request No. 51 suggests that it has not yet done any of the analysis and planning that would be necessary for it to make such an assertion. These responses do nothing to allay the concern of Joint Movants and other CLECs that the post-merger pursuant of “synergies” will result in a deterioration of wholesale service availability and quality.

Seen in the context of these inadequate responses, the Joint Movants’ need for documents being sought by this motion is clear. Based upon CenturyLink’s description, two of the documents (13 and 15) concern, at least in part, CenturyLink’s plans relating to wholesale markets. Three other documents (25, 33 and 9) relating to potential product offerings and opportunities in unspecified “market segments.”  To the extent wholesale is one of the markets, such information is obviously relevant. However, even if these documents do not refer to the wholesale market, this omission may be relevant to whether CenturyLink view wholesale customers as an opportunity to be cultivated or a burden to be reduced, if not eliminated. Another document concerns CenturyLink’s staffing and sales approach regarding Enterprise Business marketing (Document 37). Again, it is unclear whether this would include wholesale customers, but, even if it does not, the document may help to illuminate, by that omission, CenturyLink’s plans for the wholesale market.  Finally, one document concerns the impact on CenturyLink revenues of intrastate access reductions (Document 24). This document is relevant to CLEC concerns about financial pressures on the merged company and the potential impact of these pressures on wholesale services.


Because Qwest’s chart providing descriptions of withheld documents is so vague, the Joint Movants are unable to articulate precisely how each document would be relevant.  However, the Joint Movants believe that these documents may have relevance similar to that of the CenturyLink documents described above, and, therefore, ask this Commission to order their production so that the Joint Movants may meaningfully participate in this proceeding with respect to all relevant information.
II.
The Protective Order That Is In Place Is Sufficient To Fully Address CenturyLink’s 
Purported Confidentiality Concerns

In addition to its relevance objections, CenturyLink has also objected to producing the HSR documents on the ground that these documents contain “highly confidential, commercially sensitive information.”  This Commission has already ordered that these very documents are adequately protected by the existing protective order and that the potential for harm to the intervenors outweighs any risk to Joint Applicants.
  This reasoning is wholly consistent with that of other jurisdictions considering discovery disputes on the basis of confidentiality.  When a party seeks to avoid or limit discovery based on a claim of confidentiality, the courts follow a balancing approach that weighs the harm from disclosure of the allegedly confidential information against the requesting party’s need for the information. See Arenson v. Whitehall Convalescent and Nursing Home, Inc., 161 F.R.D. 355, 358 (N.D. Ill. 1995); Kaiser Aluminum & Chemical Corp. v. Phosphate Engineering and Construction, Inc., 153 F.R.D. 686, 688 (M.D. Fla. 1994). A claim of harm resulting from disclosure must be based on specific evidence that shows a clearly defined, specific, and substantial harm to the party seeking protection. Sprinturf, Inc. v. Southwest Recreational Industries, Inc., 216 F.R.D. 320, 322 (E.D. Pa. 2003); See also The Traveler’s Insurance Co. v. The Allied-Signal, Inc. Master Pension Trust, 145 F.R.D. 17 (D. Conn. 1992)(“A demonstration of good cause [to preserve confidentiality of a document] embodies a showing (1) that the documents in question truly are confidential and (2) that disclosures of the documents would cause a “clearly defined and very serious injury.”) “Broad allegations of harm, ‘unsubstantiated by specific examples or articulated reasoning,’ do not meet the requisite level of specificity to show ‘good cause.’” Sprinturf, 216 F.R.D. at 322 (citations omitted); see also Traveler’s, 145 F.R.D. at 17 (denying motion for protective order based on general assertion of prejudice).


The issue here is not whether the documents sought should be publicly disclosed; the issue is whether the protections that are already available are adequate. A protective order has been entered in this docket that provides for protection for documents designated as “Confidential” and an additional level of protection for “Highly Confidential” documents. Documents identified as “Highly Confidential” are permitted to be available only to specifically designated individuals, who must file a certification with the Commission attesting that he or she will not be involved in competitive decision making related to the Highly Confidential information for a two-year period.


The form of protective order adopted in this case by the Commission provides even more robust protection than the standard protective order used in many previous dockets.  It is the very form of protective order that Joint Applicants themselves proposed.  CenturyLink’s burden here is to show specific evidence of the potential for serious injury. There is no basis, much less specific evidence, on which to conclude that this protective order—which offers greater protection to the Joint Applicants than those that have served the Commission well in the past—is insufficient here. Generalized allegations of potential harm cannot overcome the clear relevance of the documents sought by this motion.


Depending on the resolution of this motion and of the concurrently filed Response to Qwest’s and CenturyLink’s Request For In Camera Review of Highly Sensitive Documents and Request for Oral Argument, the Joint Movants may need to seek an opportunity to file supplemental testimony, given the September 27, 2010 deadline for submission of testimony in this matter and Joint Movants inability to review any produced HSR documents in time to incorporate the information into their September 27 testimony.

///

///

///

///

///

CONCLUSION

For the foregoing reasons, the Joint Movants respectfully requests that its motion to compel discovery be granted.

DATED this ______ day of September, 2010.

DAVIS WRIGHT TREMAINE LLP
By:

MARK TRINCHERO, OSB #883221

Email: marktrinchero@dwt.com
Telephone: (503) 241-2300 

Facsimile: (503) 778-5299 


Of Attorneys for Joint CLECs Telecom

ATER WYNNE LLP
By:

ARTHUR A. BUTLER, WSB #04678

Email: aab@aterwynne.com
Telephone: (206) 623-4711 

Facsimile: (206) 467-8406 


Of Attorneys for Level 3 Communications, LLC and Cbeyond Communications LLC

� Joint CLECs:  XO Communications Services, Inc., tw telecom of oregon, llc, Integra Telecom of Oregon, Inc., Integra Telecom of Oregon, Inc., Advanced TelCom, Inc., Electric Lightwave, LLC, Eschelon Telecom of Oregon, Inc., Oregon Telecom Inc., and United Telecommunications Inc. d/b/a Unicom, Covad Communications Company, PriorityOne Telecom, Inc., & Charter Fiberlink OR–CCVII, LLC.


� See Trinchero Decl., ¶ 2.


� Protective Order, Order 01, ¶ 14a.


� In the Matter of the Joint Application of Qwest Communications International Inc. and CenturyTel, Inc., Docket UT-100820, Order 08 (Aug. 3, 2010) (hereinafter “Order 08”).


� Trinchero Decl., ¶ 3, Ex. 1.


� Trinchero Decl., ¶ 4, Ex. 2.


� Trinchero Decl., ¶ 5, Ex. 3 (attaching Washington Utilities and Transportation Commission Staff Request No. 13; see also Washington Utilities and Transportation Commission Staff Request No. 133 (requesting HSR documents withheld under claim of privilege or submitted as an incomplete response)).


� Trinchero Decl., ¶ 6, Ex. 4.


� Trinchero, Decl., ¶ 7, Ex. 5.


� Order 08, ¶¶ 21.


�  CenturyLink and Qwest have sought SEO protection in Washington, Arizona, Utah, and Colorado.  The request has been denied in Washington, Arizona, and Utah, and was granted on an interim basis in Colorado with respect to specifically identified documents.


� Trinchero Decl., ¶ 8, Ex. 6.


� Trinchero Decl., ¶ 8, Ex. 6.


� Compare Wa. R. Super. Ct. CR 26(b)(1) (providing for discovery in civil courts “regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party….  It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence”).


� Order 08, ¶¶ 20-25.


� Order 08, ¶ 11 n.25, ¶19; Protective Order, Order 01, ¶ 14a.
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