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1 JUDGE WALLIS: Let's be on the record,

2 pl ease, for our Friday, June 21, 2002 session in the

3 matter of Commi ssion Docket TO 011472. Today's

4 session will start off with the testinony of wtness

5 Hanl ey, who's being presented by Tesoro. M. Hanl ey,

6 pl ease be seated and nmake yourself confortable. W

7 do have one or two prelimnary matters, and then we

8 will swear you in and identify your exhibits.

9 As a prelimnary matter, the Comm ssion, on
10 the record yesterday, asked for a report at this tine
11 fromdAynpic on the status of requests for the work
12 papers of its witnesses. Are you prepared to report

13 at this tinme?

14 MR, MARSHALL: Yes, Your Honor

15 JUDGE WALLIS: Would you do so, please?

16 MR, MARSHALL: Yes, we've gone through al
17 the materials and we will have them here by noon, but
18 as a prelimnary matter, 1'd note just a coupl e of

19 t hi ngs.

20 First, in the portions that M. Brena

21 referred to that were a part of M. Collins' work

22 papers, those identify all the changes that were nade
23 fromthe cost of service case presented in the direct
24 case to the rebuttal case

25 When you take all the adjustnents that were
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made, and M. Brena ran through four or five of them
the adjustnents actually work out to be about over $4
mllion of a decrease in cost of service. So part of
what these work papers do is accept adjustnents being
proposed by the intervenors. 1In fact, one of the
| argest was nentioned by M. Brena yesterday.

The work papers will include all of that
and we're going to have a cover sheet that wll
detail and provide a road map so that you can see
what each of these adjustnents were separately and
whet her they were in intervenors' favor, for exanple,
or Aynpic's favor. But the overall net in our
rebuttal is a decrease in the cost of service, not an
increase in the cost of service, and a decrease in
cost of service by over $4 mllion

The backup docunentation, we're nmeking sure
that we gather up as nuch of that to nmake sure it's
as thorough as we can, and it will be here by noon
But | wanted to give that prelimnary report, because
| think there may have been a -- either -- not a
m sunder st andi ng, but perhaps not a conpl ete enough
di scussion of what the rebuttal case does on cost of
service. M. Collins and Ms. Hammer do reduce the
amount of cost of service. W also --

JUDGE WALLIS: W certainly will welcone a
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1 di scussion of that at the appropriate tine.

2 MR. MARSHALL: Right.
3 JUDGE WALLI'S: The purpose of this inquiry
4 is a status of the production of those docunments and

5 not their content.

6 MR. MARSHALL: Correct. But | did want to
7 add that we are going to provide an additional road
8 map that shows which direction these changes are in
9 that aren't part of the work papers, but | think

10 woul d hel p the Commi ssion understand that the intent
11 here was not to try to increase cost of service, but,
12 you know, obviously to cone up with the nunbers that
13 reflect our view of what the Staff and intervenors
14 have done.

15 Second, we al so have a couple of other of
16 the prelimnary data responses that need to be

17 suppl enented. For exanple, 182, which we nade

18 yesterday, has a reference to one wi tness' testinony
19 on rebuttal on throughput. It should also refer to
20 M. Talley's rebuttal testinony on throughput. His
21 Exhi bit 17-C doesn't use estimates of throughput,

22 which is what the question was, but it uses actua

23 data on throughput, which has been nmade avail able in
24 his exhibit to his testinmony that's already there,

25 and the backup docunentation on that has been al ready
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provided in several responses to data requests,
suppl enentations to Tesoro Nunber 20, Number 133,
Nurmber 102, and so on.

So to the extent that anybody needs backup
for the actual throughput nunmbers that we've gotten
fromnmonth by nonth, those docunents have been
previously provided and we're going to try to nake
sure we have another set just so that there's no
question that the reliance that Aynpic makes in its
rebuttal case is on actual throughput nunbers, not on
estimates of throughput based on a July 2000 nodified
numnber .

| nmention that only because we've been
handed a Tesoro direct exhibit list for M. Hanley
and it did have 182 in there as of yesterday, but we
are going to be updating that, too, here by noon
today. O her than that, then M. Beaver, can you add
anything further to --

MR. BEAVER: No.

MR, MARSHALL: Ckay.

MR. BRENA: Your Honor, if | may just
respond briefly?

JUDGE WALLIS: M. Brena.

MR, BRENA: Did | understand opposing

counsel to say there are no further work papers for
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M. Collins?

MR, MARSHALL: No, no, |'m saying that
we' re producing all the work papers that we can. |
don't -- | don't know specifically if there are
addi ti onal work papers for M. Collins. Wat | was
sinmply referring to is that the work papers of M.
Collins that M. Brena had yesterday do identify nany
of the things that he was tal king about in the
changes.

JUDGE WALLIS: Very well

MR, MARSHALL: The other -- yeah.

JUDGE WALLIS: |'mgoing to suggest at this
poi nt that O ynpic appears to be saying that they
wi ||l be producing work papers and it may be nost
productive to wait and see exactly what they produce.
And then, if further discussion is needed, we can
engage in it.

MR. BRENA: May | just respond with two
addi ti onal points?

JUDGE WALLIS: Yes.

MR. BRENA: Thank you. First, their cost
of service did decrease, but they took sone actua
nunmbers, for exanple, in the decrease, and they took
themtinmes, |like, a factor of 1.3, and then they

j acked up sonme other nunbers so the increase woul dn't
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go down so nuch. So yeah, the net effect was a
decrease. The question was is was it anywhere close
to what the decrease should have been. So you know,
but that really doesn't go, whether it goes up or
down. We're just trying to figure out the case. So
we asked for their work papers. So | don't see that
that has any bearing.

Second, with regard to Data Request 182, we
wer e handed that data response yesterday, and | put
it ina-- M. Hanley's direct, and opposing counse
revi ewed the direct docunents, which | distributed
i medi ately this norning, and after review ng them
announced that they were going to supplenment the data
request that they gave us yesterday to include a
bunch of other things. | nean, I'mjust trying to --
you know, |I'mjust trying to figure out, you know,
what the facts are so that | can rely on them |
bring themin as a hearing exhibit, it's as hot as
yesterday, and now they're suppl enenti ng yesterday.
If they did it right the first tine, this wouldn't
happen.

Finally, I'd like to just point out to this
Commi ssi on that my understandi ng of the procedure in
this docket and certainly the Conmi ssion's orders in

this docket were that work papers were to be produced
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1 with the case. So these work papers should not have
2 been subject to discovery and should not have been

3 produced -- | mnean, there should have been no

4 guesti on.

5 And 1'd refer to, in the Conmission's --

6 this is the second tinme this has happened. In the

7 conpl ai nt order suspending the revisions, the

8 Commi ssion ordered, A ynpic nust file its direct

9 testi mony, exhibits and supporting work papers on or
10 before the date specified in the notice of hearing.
11 So the Conmi ssion recognizes that and held that, and

12 that is the suspension order, but they didn't do

13 t hat .
14 And then, later on, after the issue was
15 j oi ned, then the Conmi ssion had to say, On or before

16 the cl ose of business on July 12th, O ynpic nust

17 provi de the Conmmission with its proposed testinony,
18 exhi bits and work papers supporting its filing.

19 Throughout this proceeding, in at |least two
20 Conmi ssi on orders, work papers are served with the

21 case. So you know, in going into this thing, | don't
22 want to make it sound like, Well, they did what they
23 were supposed to do with their rebuttal case. They
24 not only put in a massive rebuttal case, but they

25 intentionally disregarded the rule of the case in
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1 this proceeding and didn't provide the work papers at

2 that time. So here we are now getting them-- so
3 just wanted to point that additional fact out to the
4 Conmi ssion. We'll take a | ook at and see how they

5 respond, and hopefully they respond fully and

6 conpletely and we can nove forward, but | wanted to

7 make the Commi ssion aware of that. This is void

8 over.

9 JUDGE WALLIS: Thank you, M. Brena. Are
10 we ready to proceed to M. Hanley? It appears that
11 they are. M. Hanley, would you pl ease stand and
12 rai se your right hand?

13 Wher eupon,
14 FRANK J. HANLEY,
15 havi ng been first duly sworn, was called as a w tness

16 herein and testified as foll ows:

17 JUDGE WALLI'S: Pl ease be seat ed.
18
19 DI RECT EXAMI NATI ON

20 BY MR. BRENA:

21 Q Good norning, M. Hanley.
22 A Good norning, sir
23 JUDGE WALLIS: In conjunction with M.

24 Hanl ey' s appearance at the prehearing conference on

25 June 13, we marked for identification docunents as
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Exhi bits 401-T through 419. |In addition, today,
Tesoro has distributed documents for use in
additional direct testinony by this w tness, which
are identified as follows, Exhibit 420, AOynpic's
responses to Tesoro Data Requests 181 and 182. 421-C
consi sts of three docunents, which are O ynpic Pipe
Li ne Conpany board of directors neeting ninutes,
April 23, 2001, June 7, 2001, and May 31, 2001.
Final ly, Exhibit 422-HC, standing for highly
confidential, is Tesoro's response to Oynpic's Data
Request 510, consisting of 27 pages. M. Brena.

MR. BRENA: Thank you, Your Honor

Q M. Hanl ey, do you adopt that, the
testinony --

A Yes, | do.

Q -- and exhibits? Okay. M. Hanley, as you
know, we have one hour. And that's -- that was ny
commtnment to this Conmmi ssion, so we're going to stop
at 10:52. And if Judge Wallis is setting his clock
which | see himdoing, then --

JUDGE WALLIS: We'll do our best.

Q -- if the creeks don't rise, we'll get it
done. M. Hanl ey, one of the fundanental tenets of
M. Schink's rebuttal testinobny seens to be that

there's a cash flow problemthat should be charged --
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t hat should be corrected -- that should be sol ved
t hrough hi gher rates. Do you agree with that?

A No. | agree that there's a problem The
problemis essentially attributable to the Whatcom
Creek accident. The fact of the matter is is that
for at |east the period 1990 through 1999, O ynpic
was able, in fact, on its own nerits, able to raise
the external capital it required. And indeed, it did
so with -- during that period of tine and while, from
ny viewpoint, an inordinately low equity ratio, over
the period it averaged between 15 and 16 percent,
although it did vary | ower and somewhat higher at
times. Notwi thstanding that relatively |low equity
ratio, it was able to do so. It had sufficient cash
flow

And while there was a throughput and
deficiency agreenent on the Prudential |oan, the
other loan to the external |ender, Chase, was not
guar ant eed.

Then, with the advent of the accident, we
have a -- that conbined -- the inpact of that
combined with shall we say two failed substantia
projects, and also, | mght add that during that same
period that |'mreferring to, up through -- from 1990

up until essentially the time of the accident, there
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was a withdrawal of $51.6 million in dividends. So
you had two failed projects of, nore or |ess, about
$50 million com ng out and you have nearly $52
mllion in dividends paid to the parents, and stil
during that period of time, notw thstanding that,
they had been able to do that w thout guarantees, so
-- and on its own nerits.

So what happened after the accident, |lo and
behol d, we find that, yes, noney has been advanced
fromthe owners, the parents, but on a secured basis.
The debt that previously had been unsecured to the
external |ender is now guaranteed. So it's very
clear that the dilemma that it finds itself inis
attributable to an extraordi nary event, one which is
not proper for recovery in a base rate kind of a
case, and certainly not one to fund in advance cash
needs.

So | think it's quite clear that the
relationship to the parents is remarkably different
subsequent to the accident, and | don't think it's
proper that they should be trying to solve that kind
of a cash flow dilemm, which did not exist prior to
that time, through rates.

Q If, instead of maintaining an average

capital structure of between 15 and 16 percent
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equity, they had maintained the capital structure
consistent with your recommendati on of 46 percent,
woul d they still be, in your judgnment, participating
in the debt market on a stand-al one basis?

MR, MARSHALL: 1I'mgoing to object to the
prem se of the question, that it builds in an
estimate of 15 to 16 percent, the equity ratio.
There's no support for that, other than M. Brena's
statenment. It's a fact that -- assunption of a fact
not in evidence.

MR, BRENA: The witness just testified to
that effect and it's in his case.

JUDGE WALLIS: The objection's overrul ed.

THE WTNESS: If the witness may clarify
the point. 1Indeed it is in the case and indeed the
hi story of the capital structure ratios of Oynpic on
a stand-al one basis can be found in Exhibit 404.

Q M. Hanl ey, do you have ny question in
m nd? Let ne just rephrase it. |If, instead of --
if, instead of nmmintaining the capital structure of
this company at 15 to 16 percent equity, if, at the
time of the accident, they would have had a capita
structure consistent with industry norns and your
recommendati on, would O ynpic be able today to

participate in the debt marketpl ace?
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1 A. Well, | believe the answer is clearly a

2 yes. As also shown in Exhibit 404, that had not the
3 nearly $52 million in dividends been drawn out, they
4 woul d have had a substantially greater equity ratio
5 prior to the incident and very |ikely not

6 wi t hstanding the incident, that equity cushi on woul d
7 have been able to absorb it. They wouldn't be in a
8 hundred percent debt situation

9 And had they maintained all along a proper
10 capital structure ratio consisting of a |evel of

11 equity conmensurate with Qynpic's risk as an

12 operating oil pipeline, they certainly would have

13 been able and very likely, in nmy opinion, wuld stil
14 be able to, especially since they had been able to do

15 so on a lower equity ratio than industry average,

16 which really -- well, let nme stop
17 Q You nentioned Aynpic's risks. You heard
18 in M. Schink's rebuttal testinony and on the stand,

19 for that matter, himcharacterize Qynpic as a

20 hi gh-ri sk pipeline conpany. Wuld you coment on

21 that, please?

22 CHAl RAOMAN SHOWALTER: M. Brena, can you
23 pause for a mnute? Are we on today? It's very

24 distracting to have other conversations going on. W

25 hear every little whisper. And | know you need to
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consult, but the nore you do, the | ess we can hear
the witness, so you just have to do your best to
maybe write each other notes or things like that.

MR, MARSHALL: We'Ill do that. Again,
because of the unusual nature of this redirect, |I'm
trying to make sure that we are as efficient in
getting together questions relating to the new facts.
So I'll try to turn the m ke off and send notes.

CHAl RMOVAN SHOWALTER: O even if you have
to sit further back in the room it would help

MR, MARSHALL: Ckay.

CHAI RWOVAN SHOWALTER:  You can stand up if
you need to object from back there, but --

MR, MARSHALL: Okay, thank you.

Q M. Hanl ey, would you pl ease assess the
risk of AOynpic conpared with your proxy group and
the industry in general?

A Well, in nmy view, Oynpic is certainly no
greater risk than average, and possibly I ess than
average risk. The reason, | think, is pretty clear
There's significant demand on the pipeline. 1In fact,
it's been, at least to ny know edge, since the early
1970s, has been pretty nuch consistently
overnom nated. Vol unes have had to be pro-rated.

That's always true up until the tinme of the accident
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and indeed is true now, and in fact has been

i ndi cated by the conpany itself that, for the
foreseeable future, volunes are still going to have
to be pro-rated.

Wth regard to the accident itself, these
ki nds of things, you know, it's the nature of the
beast. It's sad, it's unfortunate, and when they
happen, they're catastrophic, and these kinds of
events certainly have to be considered as
possibilities by investors in the marketplace.

The potential for a catastrophic event,
whether it's a natural gas pipeline, whether it's a
hurri cane that rips down the tel ephone poles and
electric lines, these kinds of things, catastrophes,
certainly are sonething that can -- that have to be
expected over a long period of tine.

And the cost of capital, in fact, is for a
long run horizon, as we know. So over the |long run,
sonmething like that is likely to occur, and that's
pretty nuch across the board.

The other thing is is that it seens to ne
that while there can be a lot of fancy tal k and
obtuse rationalization, is the way | would
characterize it, when a conpany can increase its

rates by 62 percent or even propose to increase its
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1 rates by 62 percent and not have any fear what soever
2 of substantial |oss of business and still be

3 overnom nated as far as the eye can see and, in fact,
4 with no reasonable alternatives for noving product

5 for the independent shippers, other than by water

6 which, frankly, is slower, less efficient, nore

7 costly, it doesn't make sense.

8 No matter what, if an only variable is --
9 to the shipper is going to be in the transportation
10 cost, why would a shipper willingly want to reduce
11 their margin by using a nore expensive neans when a
12 nore efficient, less costly neans is available. It

13 doesn't nmake sense.

14 Mor eover, the FERC has indicated that if
15 it's nore than -- a significantly small price
16 increase can really affect the market, then -- only

17 then is there significant conpetition. So we're

18 tal king about a large increase here, and it doesn't
19 really affect any of the volumes to be expected.

20 Then, clearly, we're not tal king about sonething

21 that's very risky, and certainly not a situation

22 that's highly conpetitive on any realistic basis.

23 Q You menti oned overnoni nations for the

24 foreseeable future. Could | direct your attention to

25 Di rect Exhibit Nunber 420, please, Tesoro Data
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Request Nunber 181. Their response to the demand --
CHAIl RWOVAN SHOWALTER: M. Brena, can you
hol d up, because nine ends with 419. Oh.

MR. BRENA: New package delivered this

nor ni ng.

CHAl RMOVAN SHOWALTER: All right. Thank
you. 420

MR. BRENA: Number 420, Data Request Numnber
181.

CHAl RWOMAN SHOWALTER:  Ckay.
Q Were you referring specifically to the
conpany's admi ssion in this data request that al

rebuttal w tnesses assune that O ynpic's pipeline

systemwi |l remain pro-rated for the foreseeable
future?
A Yes.

Q Okay. Wth regard to seaborne conpetition
and barge rates, could | direct your attention to
Direct Exhibit 422? Specifically to the chart on
page two.

MR. BRENA: This is highly confidentia
i nformati on, Your Honor. | don't know what steps
need be done for nme to cross himon the specifics of
this chart, but they are necessary.

JUDGE WALLIS: In the past, counsel and
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wi t nesses have been able to engage in
cross-exam nation with reference to confidentia
exhibits by citing to |lines and pages, by --

MR. BRENA: Allow ne to try.

JUDGE WALLIS: W thout repeating nunbers
t hemsel ves, so that the record need not be decl ared
confidential and the room need not be cleared, but,
in fact, the person with access to the exhibit can
follow the testinony.

MR, MARSHALL: May | nmke a suggestion
here, too?

JUDGE WALLIS: M. Marshall

MR. MARSHALL: In the past, when we've had
data that has grown stal e because of the passage of
time, such as throughput data, we have rel eased that
data as being confidential as the tinme has passed.
I'"d just note here for the record that the data here
is all last year, it ends in Decenber '01, and
t herefore, what we have done, at least, is to rel ease
that data on the idea that it's no |onger current
conpetitive information.

So I would first suggest that Tesoro
rel ease that data, because it's old, and second, |
would like to voir dire the witness on the basis for

hi s knowl edge about any of these materials. | don't
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believe this witness prepared these materials or has
any ability to identify them as being accurate

busi ness records or reflecting of any particul ar
item | don't think there's a witness to sponsor
this exhibit.

JUDGE WALLIS: M. Brena, as to the first
guestion, does Tesoro choose to waive confidentiality
of this information?

MR. BRENA: No.

JUDGE WALLIS: Very well. As to the second
part of M. Marshall's coments, what is your
response?

MR. BRENA: He'll have an opportunity to
cross this witness. M tine is 60 mnutes and we're
spending it and there's no objection on the floor. |
would like to be able to -- | tinmed ny direct, and
would Iike to be able to conplete it in nmy comm tnment
to the Comm ssion and M. Marshall. Opposing counse
can use his time as he chooses.

I'm happy to lay a foundation for this

witness. It strikes ne that the nature of it goes to
an objection when | nove to introduce this. |If he
cares to do that, he can. And finally, I'd like to

poi nt out that M. Schink, no fewer than a hundred

times, said on the stand and testified with regard to
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1 i nformati on he gathered fromthe conpany. It's no

2 di fferent than what |'m doing here.

3 JUDGE WALLIS: | will allow the questions,
4 and if M. Marshall wi shes to raise an objection, we
5 can di scuss the objection at that point, which would
6 also carry with it a notion to strike to the extent
7 any objection mght be granted.

8 Q M. Hanl ey, would you pl ease expl ain your
9 famliarity with this exhibit and the information in
10 some conversations you've had with the conpany and
11 your know edge of its preparation?

12 A Yes. This information was just gathered,
13 and it's a representation of intrastate shipnents,
14 spot, if you will, based on availability, not under
15 contract. These are representative shipnments, and
16 ' m | ooking at page two of Exhibit 422-HC as | neke
17 these remarks.

18 The informati on shown represents the

19 varyi ng charges and, as indicated, they are exclusive
20 of fuel surcharges, denurrage tug charges and taxes.
21 So had those el ements been included, the rates shown
22 in that second columm fromthe right would be higher
23 than, in fact, what you see.

24 In the extreme right-hand colum are the

25 rates relative to the various points from Anacortes
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and they were -- they do reflect the 62 percent
proposed rate increase, and that the rates were
derived from Ms. Hammer's exhibit, the reference here
is to CAH4. | believe there may possibly be anot her
exhi bit nunber, but I'"'m-- as | speak, |I'mnot aware
of what that m ght be.

And clearly shown -- where the rates are
indicated, it's very clear that the shipnents through
OPL, even under the proposed 62 percent increase, are
| ess than the alternative shipping -- shipnents by
bar ge.

But, also, if the Commissioners will note
that in the four line itenms that say "none" in the
second columm fromthe right, what that flat out
nmeans is there is no alternative by water. It's
either through O ynpic or it doesn't go.

So | mean, | think these data indicate that
not only is the alternative by water nore costly, but
also to various points indicated in -- | don't even
know if I'mpernmitted to refer to those points, but
certainly on those line itens where the word none
appears, to those destination points, there is no
alternative.

CHAl RMOMAN SHOWALTER: Can the witness

pl ease provide the units of neasure of the last two
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1 col ums?

2 THE W TNESS: These are per barrel

3 CHAl RWOMAN SHOWALTER:  The second to the
4 right colum is dollars per barrel, or what?

5 MR, BRENA: Yes.

6 CHAl RWOVAN SHOWALTER:  And what is the far

7 ri ght colum?

8 MR. BRENA: Cents per barrel

9 CHAl RWOVAN SHOWALTER:  Ckay.

10 MR. BRENA: Yeabh.

11 CHAI RMOVAN SHOWALTER:  That hel ps.

12 MR, BRENA: Sorry.

13 Q And M. Hanley, isn't it true that the

14 i nvoi ces supporting each one of these novenents are

15 attached?

16 A They are, and they were conpany provided.
17 And in that regard, it's no different than any other
18 normal assignnent that | have when | request data and
19 the conpany provides it. Clearly, there's always

20 someone who is nore intimately famliar, whether it's
21 an accountant or a dispatcher, whoever it nmay be, but
22 I have been familiarized in a general way with this
23 informati on and what it represents, and the

24 underlying supporting data is there and | believe

25 speaks for itself.
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Q Was it your understanding of M. Schink's
analysis in his rebuttal that he represented that
there was barge traffic avail able for each point that
A ynpi c serves?

A. That is ny recollection, yes.

Q M. Schink, throughout his rebuttal case
and on the stand, suggested that the high-debt
pi pelines that exist throughout -- well, in a few
i sol ated | ocations should sonehow be taken into
consi deration for ratenmaki ng purposes by this
Commi ssion. Would you please explain if you agree
with that or not, and if you don't, why not?

MR. MARSHALL: | object to the formof the
question. The question says in a few isolated spots,
and it characterizes -- mscharacterizes Dr. Schink's
testimony. | just object to the form

MR. BRENA: Wth that nodification --

MR, MARSHALL: If it could be stated nore

neutrally.
Q -- M. Hanley, would you pl ease answer?
A Yes, my response is specifically with

regard to the four pipelines referred to by Dr
Schink in his testinony wherein he indicates that the
Commi ssi on shoul d have no cause for concern for a

hundred percent debt ratio, because this is quite
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typical in parent relationships and so forth.

Well, | think there are sone significant
di fferences, and | nost enphatically disagree with
his thoughts to you, Conm ssioners. You nost
certainly should be very concerned, because what
we' re tal king about here is cost of service
r at emaki ng.

The only entity upon which you have
authority is, in fact, Oynpic Pipe Line. You have
no authority whatsoever over the parent conpani es.
Mor eover, and just as inportantly, those extrenely
hi gh debt ratios of those conpani es have not once
ever been used or adjudicated by the FERC, used in
setting cost of service based rates, not once, ever,
okay. They are what they are.

In addition, those conpani es have either
sonme, in whole or in part, market based rates in
effect, which, again, is set off quite differently
than from a conventional cost of service finding,
which is what your goal is.

And in that regard, | would rmake severa
ot her points that | think are significant. There was
al so discussion by Dr. Schink about conparisons to
pay out ratios very high, hundred percent, 90-sone

odd percent, and | agree, but if you | ook back at
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this conmpany, historically, the question is was it
prudent to pay out those dividends at a point in tine
when capital structure ratios were way bel ow i ndustry
standards. The answer, | think, is it was not. |It's
prudent to retain noney in the business when you're
operating at well below the normin terns of equity.

And so | don't think there is a basis for
any valid conparison between those conpanies and
O ynpic, certainly not with regard to debt equity
rati os or even any past dividend policy practices.

Q I's it your understanding that the owners of

t hose conpanies also contribute equity when it's
needed?

MR, MARSHALL: Object as | eading.

JUDGE WALLIS: The question is allowed.

THE WTNESS: To ny know edge, whenever
there has been a needed equity injection, it has been

forthcom ng and certainly there has not been the type

of reservation of we'll put noney in, but it won't be
equity. We'Il put it in as debt and, noreover, the
only basis that we'll put it inis that if it's

secured. And so there is a vast difference between
the intent and the nature of the capital
Q Is it your understanding that the current

owners of O ynpic have ever put a penny of equity
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into A ynpic?
A No, the current owners certainly have not.
And noreover, you know, | say this -- | can al npst

under stand why, especially given the circunstances of

t he Whatcom Creek acci dent, where you -- where
they've had to pay, you know, out $75 million in a
settlenent froma lawsuit while there's still other

contingencies and | egal matters outstandi ng of great
significance. No, | can understand that reluctance.
But, on the other hand, fromthe
Conmi ssion's viewpoint, again, all you have to
regulate is Oynpic itself. You ve got to be
concerned not only with the ultimte sharehol ders
and, you know, the owners and the shareholders in the
owner conpani es, but you've got an obligation to be
concerned about the continuation of this pipeline.
And it doesn't -- it doesn't help any that if the
thought is is that, well, if it goes into bankruptcy,
which certainly is a possibility, especially if
there's unwilling -- all these things materialize in
adverse outcones, all these contingencies, and the
owners have secured interest, so they' d be pretty
hi gh up on the pecking order conpared to if they had
equity investnment in it.

| don't know where that |eaves the
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pi peline. Yes, it's not in the long run interest of
the owners not to have the pipeline operating.

woul d agree with that. But, then, on the other hand,
if there isn't equity, looking at it of and by

itself, which is all you've got to set rates on on a
cost - based rat emaki ng, what are you going to set them
on. It's the rate base of AOynpic Pipe Line. That's
it. There's your jurisdiction. Not the owners. If
they won't put it in, where do you |ook. \Where do
you, as a Conmi ssion, | ook.

Q M. Hanl ey, M. Schink, one of the
fundamental cores of his rebuttal testinony was that
they shoul d adopt the capital structure of the parent
for ratemaking purposes. Wuld you please offer your
view on that?

A My opinion, this Conm ssion should
absol utely not even renotely consider such a thing.
First of all, as | just said in response to the prior
guestion, what you have to regul ate and what your
authority is over is the Oynpic Pipe Line, and
permt an opportunity to earn a fair and reasonabl e
rate of return on that rate base.

Consistent with the basic tenets of
finance, the risk rate should be related to the asset

in which the capital is invested, and so the risk has
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to relate to the risk of Oynpic operating as a
pi pel i ne conpany.

Now, in Exhibit 406, | have set forth
information from 10-Ks and -- Fornms 10-K and sim |l ar
docunents, and discuss, | believe, about, if ny
menory is correct -- and | don't want to waste our
time. If I may just refer to -- | believe around
pages 18, 19 of Exhibit 401-T, ny testinony.
clearly explain fromthat data that the risks, the
ki nds of business enterprises, much of which is
foreign, much of which is in exploration and ot her
ki nds of endeavors and is totally unrelated to the
operating risks of an oil pipeline conpany.

Now, there was a |ot of talk about the
FERC, and | don't want to dwell nuch on the FERC,
because I'mfully cognizant that I'msitting here
before the Washington Uilities and Transportation
Conmmi ssi on.

Now, but be that as it may, with a | ot of
reference to it, the FERC, in sone of its opinions,
such as the ARCO case, Opinion 351, they tal ked about
the need to | ook beyond, to |l ook to the risk of the
pi pel ine, and the SFPP case, Opinion 435, 435-A, they
clearly tal ked about and supported the adm nistrative

| aw judge by | ooking to the risk of the pipeline
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operation. And indeed, even within the

adm nistrative | aw judge's report, which the
Conmmi ssi on upheld, with regard to certainly the
capital structure

There is reference going way back into the
early 1980s for other cases where the Comm ssion says
if the capital structure is out of line with the
i ndustry, with the risks of the pipeline, they're
going to | ook beyond and then go to a hypothetica
capital structure ratio. And so that's exactly what
| have done.

How do you find out what the right capita
structure ratio is that reflects the risk of an
operating pipeline. WlIl, the way you find it out is
you | ook at what is as close to pure play as you can,
and that's that proxy group of five oil pipeline
conmpani es, at an average of 46.4 percent. So then
that's where | tend to lean, but with qualifications.

But, in any event, there's absolutely no
correl ati on what soever between the business risks of
t he parent conpani es and the business risk of a
pi peline. There just isn't.

Q You nmentioned the SFPP case in your answer.
Did the FERC indicate what it considered to be an

i ndustry normfor oil pipelines in that case for
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capital structure?

A Yes, it did. It referred to a range
typical for the oil pipeline industry of debt
specifically referred to was from 45 to 55 percent
debt. That would inply, with the inverse of those
nunbers, the need for a range of equity between 45
and 55 percent. Well, in fact, |ooking at the nore
recent averages, the average for that group was 46.4
percent.

CHAI RWOVAN SHOWALTER: Wi ch group?

THE W TNESS: The group of the five oi
proxy pipelines that indeed was al so used by Dr.
Schink, as well, and myself.

Q M. Schi nk has suggested that the
settlenent capital structure of 74 percent should be
considered within an adjudicatory ratemaking. Wuld
you pl ease explain your view on that suggestion?

A Well, I"'msad to say that |'ve been at this
busi ness now al nost 31 years, and |'ve been told many
times, many tines, when | thought |'ve got sonething
really hot that came out of a settlenent, that it
doesn't mean a thing because it wasn't adjudicated.
It was not an order of the Conmi ssion; it was an
agreenent anong the parties to settle it. |In fact,

nost settlenents are black box, sone aren't quite
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bl ack box, but it doesn't have the connotation or the
i mport, significance, if you will, as a full order of
t he Comnmi ssion deciding issue-by-issue.

Q Is there any way to know what trade-offs
may have been made within that settlenment for which

that capital structure was only one part?

A No, that's the point. There is no way to
know. In the settlenments, that's the thing. There's
al ways a lot of horse trading. |1'll give you this if

you give me that. And frankly, that's just not the
way it's going to work in a fully-adjudicated
deci si on.

Q M. Schink has used the concept of at-risk
capital. Do you believe that it's proper to
di sti ngui sh between whether that capital is debt
capital or equity capital?

A Well, it's -- yes, it is proper, and it's
consistent with the basic tenets of finance. There
is sonething called a risk-return principle, and in
fact, you can go across the spectrum of kind of
i nvestments, and we can talk about a U S. Treasury
bill would be at the extrene | ow end and you can j ust
progress to various other kinds, you get into
corporate debt, there's unsecured debt, secured debt,

different levels of it, first nortgage bonds, second
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nort gage bonds, going all the way up to common stock
owners with absolutely no claimon assets and

earnings, and you're just last in line after all the

fallout. If there's any still manna falling from
heaven, well, then, you're lucky. |If there isn't,
oh, well. Okay. So that's the risk-return
principle.

So the return -- the higher returns go to

the greater risk, and the greater risk is, if you are
not secured, have no claimon assets and earnings,
and for there to be a suggestion that it doesn't
matter, well, it's all noney from Papa Bear, it
doesn't matter, is -- well, it does matter. It
matters on the nature of the noney, whether the noney
is freely forthconm ng, whether the noney is secured
or isn't secured, and whether it is in there as an
unsecured, last-in-line common equity sharehol der or
not. And in fact, the noney that's in fromthe

owners is, in fact, secured.

Q I'd direct --
A Yes, yes, it's secured to sone extent

behi nd the external |enders, but it's still secured.
Q I'"d draw your attention to Exhibit 421

And woul d you pl ease explain, just characterize what

that exhibit represents, kind of broad |evel?
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A well --
Q It is a confidential docunent.
A Okay. Well, because it's a confidential

"Il try and speak to it the way | did for 422-C

These documents, when carefully read, will show that
t he owners have secured an interest in the loans. |In
ot her words, it's secured. It's just not unsecured

| oan fromparent to the pipeline, but in fact, it's
secured. There's also an indication in here that the
principal -- | won't even nention the nane, because
I'"'mnot sure what | can freely say or not, but the
docunents will speak when the Comm ssion and the
Judge read them -- that a principal external |ender
gave consent for that secured interest of the
shar ehol ders, the owners, for it to occur by waiver,
and so --

CHAI RWOVAN SHOWALTER: Can you tell us what
page you're referring to?

THE W TNESS: For the latter coment,
Chai rwonman, this would be the pages 10 through 14,
yes, and |'m going by the lower |eft-hand corner
mar ki ngs of Exhibit 421-C.

Q And just for the record, if | could

clarify, the two -- there's two boards of directors

m nutes in which they put the action in place and
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aut horize the action, which is the nodification of
the master shelf agreenent, which allows themto take
a security interest with regard to additiona

aut horizations fromunder the ARCO |ine of credit.

So you can -- the two board of directors' mnutes
tell the story, and the nodification to the security
arrangenent to allow BP's continuing advance of funds
is in the nodification.

Q Now, M. Hanl ey, you know, funding the
conpany with debt versus funding it with equity
versus funding it with secured debt, | want to just
direct your attention to equity versus unsecured debt
versus secured debt.

If there were substantial government fines,
unsecured creditors as a result of |awsuits,
substantial settlenents, if this conpany were
substantially at risk from-- as a result of
unsecured creditors, then would securing the debt be
a substantial enhancement to the owners' position
fromequity or unsecured debt?

MR, MARSHALL: | object to the formof the
qguestion. The hypothetical is inconplete. The
security is fromthe very people who are | oaning.
object to the formof the question because | think it

does not provide enough in the hypothetical for the
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Wi tness to answer the question.

JUDGE WALLIS: M. Brena.

MR. MARSHALL: And I --

MR. BRENA: Opposi ng counsel may
repostul ate the hypothetical in a way that they deem
is appropriate.

MR, MARSHALL: The second part of the
objection is there's been no foundation laid that
this wi tness has an understandi ng of throughput and
deficiency agreenent and who is securing and how t hat
wor ks.  You know, he's being asked to opine on a
docunent that speaks for itself, but there's been no
showi ng that he has any expertise to add anything to
it. And based on the questions, | think that there's
a m sunderstanding that's going to be perpetuated on
the record by the nature of the question and | ack of
foundation of the w tness.

MR. BRENA: And opposi ng counsel can
explore that in his cross-exam nation and can obj ect
to the introduction of the docunent, if he prefers,
on that basis.

MR, MARSHALL: | don't object to the
docunent .

JUDGE WALLIS: G ven the process that we're

engaged in, |'mconfortable that the question is
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perm ssi ble and that counsel may inquire on cross.

Q M. Hanl ey, we have 15 m nutes renmining.

A | have the question in mnd.

Q Okay. So what | would -- first, would you
pl ease respond to that question?

A Well, | believe that there is. And whether
one woul d consider me an expert or not in throughput
and deficiency agreenents, |I'd like to think I'm
responding to this question within the conplete area
of ny expertise, which is within the area of finance
and as a cost of capital expert.

The fact of the matter is is that a secured
debt instrunment loan is better than an unsecured debt
instrunment loan. In other words, they could have
just said, Here's a pronmi ssory note, pay it back when
you can at whatever interest. They didn't do it.
They want a secured interest. So | don't need to be
an expert or know every little nitty-gritty of the
mechani cs of the throughput and deficiency agreenent,
other than it's a lot better than a plain old
prom ssory note, okay.

So in the event of a financial debacle, if
we will, bankruptcy, if you will, choose the word,
woul d rather be a secured | ender than a conmmon

shar ehol der. | don't think that -- to nme, that is a
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no brainer. You don't need to have my expertise of
30 years as a rate of return expert to figure that
one out.

Q M. Hanl ey, you have addressed the at-risk
capital concept and its inpact and advantages for the
parent. You have al so addressed that O ynpic would
not be in this position if it had equity financing,
so you have addressed it with regard to the regul ated
entity. Wuld you al so address the significance of
the characterization between debt and equity for the
rat epayer and for the regul ator?

A Yes. Clearly, capital structure ratios
make a difference. This Comm ssion, many tines, has
recognized it. Just a few of those exanples can be
found, | believe, in what are already in the record
as Exhibits 229, 230, and 232, just to nention
sever al

In addition, my broad experience, having
testified in, |I think, 32 or 33 states, the U.S.
Virgin Islands, and other places, besides state
commi ssions, that it is a wi despread concept to use
hypot heti cal capital structure ratios when it is
deenmed that the capital structure ratios of either
the parent or, in fact, the entity itself, even if it

were a stand-al one, is inappropriate. Wat is
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i nappropriate. Well, we get back to the risk of the
assets. The assets, what are the assets. The
risk-return principals, the rate base, the rate of
return is allowed to the rate base. What kind of a
conpany is it, and how are conpanies |ike those whose
stocks are traded in the marketplace, who raise
external capital in the marketplace, how are they
financed. There's the test. There's the marketpl ace
test.

Now, and so nmmnagenent has the right to
have any capital structure it chooses. They do.
It's a fact. The managenent, the owners of QO ympic
have chosen to keep it essentially all debt,
especially, as | said right at the outset this
norning, | can even understand why. And that's their
prerogative. But for ratenmaking purposes, it's the
prerogative of the Conm ssion to say, No, you can do
that if you want, but for ratemeking purposes, it's
not appropriate. You can go to one extrene or the
other. You can have a situation of all debt or you
can have situations where there's too high equity.
If you have too little debt -- too little equity, too
much debt, now you're tal king about significantly
enhancing the financial risk and the likely failure

of the conpany and you, Conmi ssioners, have an
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obligation and a responsibility to try and keep
wi thin powers that you nmay have, that from happening.

And so how do you do that. Okay. Well
you can do that by saying, OCkay, well, if it -- maybe
we're going to go to a hypothetical. You nay choose
hypot hetical capital structure ratio if you had the
ot her extrene. |f you have a conpany who conmes in
and says, Well, we've got an 87 percent or hundred
percent equity ratio, and that's the way we' ve chosen
to finance. Forget, even, that you have parents -- a
parent situation that have totally different risks.
That 87 percent nmight be right for them night be
right for them but not right for where you' re trying
to figure out, you apply the rate of return to, this
rate base, which is within your jurisdiction.

And so why should you -- why, also, should
you be concerned and concerned for ratepayers. Well
because if there's too nuch equity and it's
i nconsistent with the industry average, inconsistent
with the risks of the entity, in this instance, the
oi |l pipeline, then too much equity has significant
ram fications. Not only is equity nore costly, if it
was really there, but in addition, you' ve got the
i ncome tax inplications, okay.

You have to have -- in a cost of service
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1 finding, the nore equity you have, the nore inconme
2 taxes are going to be built into the devel opnent of
3 the revenue requirenment and it's going to result in a
4 need for greater revenues and, therefore, higher

5 tariff rates, and it's not fair to ratepayers.

6 That's why you do need to be concerned about the

7 capital structure ratios that are enployed and that
8 they need to be consistent with the risks of the

9 actual enterprise that you are regul ating.

10 Q M. Hanl ey, we have four nore topics in
11 about seven mnutes, so if you would time your

12 answers accordi ngly.

13 A Yes, sir.
14 Q Thank you. You nentioned the inconme tax
15 al lowance. |Is it your understanding that O ynpic

16 actual ly pays incone tax?

17 A No, not at this tinme. | nean, yes, it is
18 ny understanding that they don't. | want the record
19 to be clear.

20 Q Wth regard to M. Schink's approach of

21 using a single nodel, do you believe or not that if
22 he had informed his approach with other nodels, that
23 he woul d have or could have reached a different

24 result?

25 MR. MARSHALL: I would |ike to have that



2632

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

question clarified. Are you referring to the DCF
nodel ?

MR, BRENA: | am

MR. MARSHALL: \When you say a single nodel,
is that what you're referring to, is the DCF nodel ?

MR, BRENA: It is.

Q And if you could respond to that relatively
briefly?
A I will try to do so as quickly as possible,

M. Brena. Yes, he would have reached a different
result. In fact, | was criticized because | was out
of step with this Comr ssion and sole reliance --
essentially sole reliance on DCF. And because,
quote, | averaged to arrive at my reconmendation of
13 percent. But as reference to Exhibit 402, page
two, will show, | have shown the results of the
application of my other nodels, as well. And you can
see that they range from 11.6 percent, which is on
line three, page two, Exhibit 402, to only a high of
13 percent on line two of the sane page. And if one
were to average those other three nmethods on lines
two, three and four of Exhibit 402, page two, one
woul d arrive and say that the checks, if you wll,
only average 12.4 percent, thereby indicating that

the DCF result in this instance is inordinately high
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1 and shoul d not be relied upon exclusively.

2 Q M. Schink has nade the point that there's
3 a relationship between capital structure and return.
4 If your capital -- if M. Schink's rate of return

5 recomendati ons were to be adopted by this

6 Conmi ssi on, but a hypothetical capital structure

7 simlar to yours were also to be adopted, what would
8 be the inmpact on the rate of return?

9 A Wel |, in Exhibit Nunber 228, which

10 believe is in the record --

11 Q If you'd just summarize it

12 A It is shown there that the results of Dr.
13 Schi nk' s recommendati ons for the conponent costs of
14 capital using the parent's weighted capita

15 structures, on page 96 of his testinobny, he doesn't
16 show the after-incone tax overall rate of return,

17 but, believe ne, it's 14.28 percent. And if one were
18 to apply that 14.28 percent, put that in as an

19 overall rate of return, and then substitute the
20 equity -- debt and equity ratios that | recomend,
21 you woul d see that that translates to 24.7 percent
22 return on a 46.4 percent common equity ratio, which
23 is pretty darn good, even if you really had equity
24 i nvest ed.

25 Q Woul d you just sumrarize your
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recommendati ons to this Comm ssion?

A Yes, ny belief is -- | knowthis is --
believe, at least, if | were sitting in the
Conmmi ssion's seats up there, it would be a nost
serious dilemm as to what to do, given the
conditions of this conpany.

But | genuinely believe that the conpany's
position is just -- it's just not even in keeping
wi th any precedence, any sense of bal ance or reason
relative to the risks of a pipeline.

Now, one thought that | have is -- because
clearly you need something and sonet hing needs to be
done. | could have -- you know, on a scale, a range,
if you will, I reconended the average of the oi
pi pel i ne proxy group, 46.4 percent equity. On the
ot her hand, | could have said -- and in fact, it is a
possibility, how realistic, fromyour point of view,
I don't know, but since there isn't any real equity
i nvested in the conpany, and obviously no desire or
intent to do so, you could say there's zero equity
and just give thema debt cost rate and pick a
nunber .

Well, if you did that, what kind of nunbers
do you have. | think, in fairness, | wouldn't use

the wei ghted debt perhaps of the -- of the parent
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1 conpani es, but, you know, you could |ook to naybe

2 something |ike Staff's recomended overall rate of

3 return, which | believe is like 7.4 percent, and it
4 was pretty close to the hypothetical debt cost rate
5 of 7.54 percent that |'ve used in ny cal cul ati ons.

6 That's a possibility.

7 Anot her one would be to still go with a

8 recomendati on of an overall cost of capital of

9 something in the range of 7.4 to maybe 7.8 percent
10 with 20 percent equity built in, and that woul d be
11 consi stent with what this Commission did in the

12 Anerican Water Resources case that |'ve cited an

13 excerpt from at pages 19 and 20 of Exhibit 401-T.

14 That woul d be a possibility.

15 | also could have chosen to use the | ow end
16 of the range of the capital structure ratios for the
17 proxy pipeline group, rather than the average, and on
18 Exhi bit 404, page three, that's shown to be 33.7

19 percent.

20 Now, those are all possibilities.

21 reconmended the use of 46.4 percent, which is the

22 average. | think it's -- it's a good number. It's
23 an appropriate nunber for equity, but | have serious
24 reservations about just saying, Well, give them even

25 my recomended 13 percent equity rate, cost rate on
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46.4 percent, if you will, of a rate base that you
find appropriate when they don't have any equity
i nvested. They've got secured debt invested.

And so it's a real dilema. But | think
you've got to hold out sone kind of a carrot. |
don't know. | wouldn't even begin to specul ate what
authorities, what you could order themto do or not
order themto do, but I know one thing. Conm ssions
can and do often use carrots. You've got to induce,
got to have sonmething to notivate themto put equity
into this conmpany. It's a dilenm.

Q And so your final recommendation of this
Conmi ssi on woul d be?

A. Well, ny final -- ny recomrendation is to
go essentially with, if you will, with sonething
that's consistent with the American Water Resources
kind of thing, |ike an eighty-twenty, and perhaps
with the Staff recomrendation, and then if they're
willing to pony up, was the expression | think
heard yesterday by Dr. W/ son, that when they get
ready to pony up, then naybe nove up towards -- npve
to my recomrendati on.

MR, BRENA: Thank you, M. Hanley. He's
avai l abl e for cross.

JUDGE WALLIS: M. Marshall



2637

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, MARSHALL: Thank you. Do you want a
break?

JUDGE WALLIS: Yes, let's take a ten-minute
break at this tinme. M. Brena, when we go back on
the record, | don't recall whether you noved your
exhibits or not, and we can handle that at that tine.

(Recess taken.)

JUDGE WALLIS: Al right. Let's be back on
the record, please. M. Brena, are you going to nove
the exhibits sponsored by this wi tness?

MR. BRENA: | do, Your Honor

JUDGE WALLIS: |Is there any objection? |
will note that the opportunity for objection to the
prefiled exhibits was at the prehearing conference.
Is there any objection not available for offering at
that time?

MR. MARSHALL: Just on the new exhibits
that have been --

JUDGE WALLIS: M. Marshall, what are those
-- what is that objection?

MR. MARSHALL: The same that | nmade before
with regard to the shipping docunents, this w tness
not being able to authenticate those or explain the
origin of those. And then, on the one docunent

related to a data request response, we'd indicated
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before, both off the record early and on the record,
that that which cane in yesterday is being

suppl enented here at noon with the other naterial

In particular, M. Talley's testinony with regard to
his Exhibit 17-C sets forth actual throughput

nunbers. We're not relying on throughput estinmates,
but on actuals. M. Talley's testinony describes how
that occurs and his Exhibit 17-C goes into the
detail, also using material that has been previously
provided in prior data request responses.

So those are the only two notations we have
on those new exhibits.

JUDGE WALLIS: Very well. | understand
that you are not posing an objection to Exhibit 420,
but noting the existence of a supplenent that you had
not disclosed at the tinme you provided the responses
to requests 181 and 182.

As to your objection to Exhibit 422-HC,
percei ve that as fundanmentally a hearsay objection in
that these docunents, |like the report of what
sonmebody el se said, purport to identify facts, and
t he decl arant of those facts is not present. And
think that not only is it consistent with Conmm ssion
practice, with the practice that's been adopted by

your expert witnesses in using information supplied



2639

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

by the conmpany, but it is applying the hearsay test
used in the admi nistrative practice in Washi ngton
that it is reasonable and is in the regular course of
Commi ssi on proceedi ngs acconplished that the experts
which -- who testify on behalf of parties in the
docket use information that's supplied fromthe
ordi nary course of business records of their clients
and other parties in the docket.

And consequently, | will overrule the
objection and will receive Exhibits 401-T through
422-HC. The witness is available for

Ccross-exam nati on.

CROSS- EXAMI NATI ON

BY MR. MARSHALL:

Q M. Hanl ey, since 1999, how rmuch, by way of
| oans, had A ynpic parents given to Aynpic in total ?

A Well, | don't recall the exact -- the exact
anmount. It's a fairly substantial anopunt.

Q Does around $90 nillion sound about right
to you?

A Yeah, it could be that, yeah. | nean, Il
accept it subject to check, if that's your
representation.

Q Fifty-three million dollars from ARCO, 42
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from Equilon, something in that range, does that ring
a bell?

A Yes, and you nean the Equilon that's in
litigation of that ampunt? |Is that what you're
referring to?

Q That's just since 1999; is that correct?

A | believe that's correct, yes, sir.

Q A ynpic's parents have | oaned O ynpic over
$90 million since 1999; true?

A. | said that if you are representing that
nunber subject to check, | would accept it subject to
check, yes.

Q I"mjust trying to find out what your
know edge is right now.

A. That sounds approximately correct,
especially with regard to the Equilon, yes.

Q Now, you nentioned your view about what
parts of those | oans were secured and whi ch were not.
Isn't it true that, of that $90 nmillion, only about
ten percent have any kind of throughput and
deficiency agreenent, security agreement connected to
those loans fromthe parents, direct |oans fromthe
parents?

A | don't know that to be true. | know the

secured interest relates to the revolving | oan,
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1 that's 30 million. | understand sonething |ike

2 two-thirds of that's been drawn already, so | don't
3 know that | can agree with your ten percent.

4 Q In fact, only $10 mllion of that has been

5 drawn, correct, or do you know?

6 A. | thought it was nore than that. [If you're
7 representing ten, | will accept that.
8 Q And how do you believe that T&D agreenent

9 wor ks that applies to that one | oan that you
10 referenced in your testinmony here? Wat's your
11 under st andi ng of how t hat works?

12 A Well -- well, which one |loan are you

13 tal ki ng about ?

14 Q Wel |, do you think that nore than one | oan
15 is subject to a T&D agreenment here?

16 A Yes.

17 Q And whi ch of the other |oans do you think
18 are subject -- what's the total anount, do you think

19 of the loans --

20 A The Prudential loan is subject to a T&D
21 agreenent and those | oans subject to the revol ving
22 line is subject to it, but after Prudenti al

23 Q So what's the total anmount of |oans do you
24 think, as you sit here today, that are secured by a

25 T&D agreenment, or do you know?
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A. Well, if you're representing ten mllion --
is that your representation as far as --

Q I'"'m not naking any representations here at
the nonent. |'mjust asking for your know edge.

A. Well, ny knowl edge is it can't possibly be
up to the nonent, because we're not even up to the
moment with regard to information in this filing, |et

al one what borrowi ngs may have occurred recently, so

Q I'"mjust asking for your understanding.

MR. BRENA: Please allow ny witness to
respond fully to the answer.

JUDGE WALLIS: | amgoing to ask M. Hanl ey
to pay attention to the question and respond to the
question. If you don't know the answer, it's
perfectly all right to say that you don't know, and
direct responses to the question will help us. W
are challenged for time, and it will let us get
through the exami nation fully. Counsel -- your
counsel will be able to respond with redirect if
matters need to be expanded upon. M. Marshall.

Q What's the total amount of | oans that you
beli eve, as you are here today, that are secured for
A ynpi c?

A Anything that's issued under the ARCO
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revolving line of credit, and as | sit here today, |
don't know what it is as | sit here today. And of
course, there's -- the Prudential is secured under
T&D.

Q Do you know how the T&D -- do you know how
the T&D agreenent works?

A In terns of all the fine mechanics of it,
no, but, essentially, one could equate it to pretty
much a take-or-pay kind of a situation. You're
guar anteei ng a throughput and then there's sone sort
of a trueup nmechani sm

Q So the shippers who have signed a T&D
agreenent are the ones that are on the hook to pay
that | oan; correct?

A Yes.

Q They're the ones that are securing a T&D
agreenent, certain shippers; correct?

A That's correct.

Q And the shippers in the case of this |oan
that you've referred to on the stand just a nonent
ago are only secured by two of the shippers; isn't
that correct?

A Yes, as it should be, because the others
are just custonmers and not owners.

Q And the two that are securing this debt are
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BP and Equilon; correct?

A Yes, that's correct.

Q So all the loans that we're now tal king
about that you' ve had any reference to are either
| oans nmade directly by the parents or are secured by
the parents, either directly or indirectly; correct?

A That's right.

Q There's no third party out there that's
securing these debts; correct?

A. That's right.

Q It all rests on the parents of O ynpic;
right?
A Yes, for volumes that they would have to

push through anyway, yes.

Q Now, let's go back to 1998. What was the
plant in service in 1998? Wat was the rate base,
approxi matel y?

A | don't know.

Q Was it around $90 mllion?

A | don't know, because rate base is sort of
in the eye of the beholder. You're arguing one kind
of rate base, sonebody else is arguing another rate
base. What's included or should not be included,
don't know:.

Q I"mjust trying to test your know edge
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about how t hings woul d have been different if a
different capital structure had been applied in 1998.
And the first thing | wanted to sort out was how much
is going to be financed by this capital structure.

Do you know, in 1998, how nuch capital structure
woul d have been applied to?

A | really don't understand your question.
The only way | can respond is this way. Whatever the
rate base would be determined to be at any given
point in tinme, one can only assune the nmanner in
which the rate base is financed. |If it's all debt,
that's howit's financed. It doesn't matter in
absol ute terns of the dollars of actual capital
because what matters is the pro rata relationship of
the kinds of capital that you assune the rate base is
financed with.

Q But let's start with how much we're trying
to finance with the capital structure. Do you know
how much that was in 1998? Wis it under a hundred
mllion dollars?

A I don't understand your question. | really
don't understand it.

Q Well, let -- | apologize if |I'm not
communicating clearly. Let's say that you have a

50/ 50 capital structure, 50 percent equity and 50



2646

1 percent debt in 1998. How many dollars are in equity
2 for OQynmpic at that time, using that reconmended

3 capital structure?

4 A How many dollars are in Oynmpic? | stil

5 don't understand it. Can you give ne sone other

6 nunbers? | don't know really what you're alluding
7 to.
8 CHAl R\WOVAN SHOWALTER: M. Marshall, could

9 you possibly nmean that if actual equity were the sane
10 as a hypothetical equity structure and that
11 hypot heti cal were 50 percent, then what would the
12 result be? |Is that where you're trying to go?
13 MR, MARSHALL: | think I'"mtrying to get
14 there, but maybe | can skip forward.
15 Q What is the rate base that you think is
16 appropriate in this case to apply?
17 A I'"'mnot offering an opinion as to rate
18 base. That's not within the area of ny expertise.
19 Q Okay. Then let's just assune that, in
20 1998, that the rate base was a hundred nillion
21 dollars, just to give a round figure, and half is
22 equity and half is debt. Are you there?
23 A Yes.
24 Q So in that case, there would be $50 million

25 in equity and $50 million in debt; correct?
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A. If that's how it were financed, yes.

Q And then, let's nmove forward to 1999 and
the matters that occurred in 1999. Jdynpic's parents
have had to put in over $90 mllion since 1999,
according to what you' ve just said here. Doesn't
that conpletely overwhel mthe anpbunt of equity that
you' ve assumed woul d be sufficient prior to 19997

A No, | don't think so, because what |'m
tal king about was the ability to withstand the
initial operating losses, and | forget the exact
nunber for that year, but it was 20-sone-odd mllion
dol lars. That could have -- had there not been the
two failed projects, which are about 50 mllion, and
had there not been nearly $52 nmillion taken out of
the conpany in dividends to the parents, that there
woul d have been a hundred million dollars that would
have been available right there, so -- but even aside
fromthat, if it had a reasonable capital structure,
they coul d have absorbed the initial shock and stil
had the wherewithal, as they did prior to the Watcom
Creek accident, to be able to finance and rai se noney
on its owmn with a | esser degree of equity than 50
percent in the capital structure.

Q But you're assuming that if you had 50

percent capital structure in 1998, neani ng about $50
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mllion in this hypothetical, initially you would
| ose $28 million out of that 50 million right off the
bat in 1999; correct?

A Yes, but | just want ny response to say
t hat was your hypothetical, not mne

Q That's right. And so how nuch woul d you
have | eft under that hypothetical of equity once you
took that initial hit?

A Well, what was the nunber you said, because
| said 20-sone odd million. | didn't represent an
exact numnber.

Q What ever nunber you want to meke that
20-odd million to be?

A. Well, let's just make it 20 mllion. Then
I'd have 30 nmillion

Q Do you think, with $30 million, the
situation facing it, Aynpic could have borrowed any
addi ti onal noney from anybody other than their
parents?

A Sure. Because at that point they would
have had a third, roughly a 37 percent equity ratio,
and not too far -- as a matter of fact, the | ow end
of the range of the five conpanies in ny proxy group
in the year 2000 had a 33.7 percent equity ratio. So

yeah, | nean, | think so, because during -- between
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1 1990 and 1999, they actually raised external noney

2 with, on average, a ratio that averaged about 15

3 percent and ranged between 11 percent and 20-sonme odd
4 percent.

5 Q This is a conpany that has, in 1999, an ERW
6 pi pe issue that's going to cost it mllions of

7 dollars to fix. Do you agree with that?

8 A Well, | agree that there's a | ot of nobney
9 that needs to be spent, yes, and --

10 Q So that --

11 A And when it's spent and when the noney is
12 proper to be earned upon, that's when the conpany

13 shoul d be afforded an opportunity to earn and that's
14 when ratepayers should pay for it, not ahead of tinme.
15 Q Wth all of the issues facing O ynpic and
16 with only $30 million of equity that you have

17 remai ni ng, do you believe that O ynpic had any

18 opportunity to go to any external market to get any
19 additional capital?
20 A I've answered that.
21 Q Now, at-risk capital can be debt, as wel
22 as equity; right?
23 A. Sure, it's the degree to which it's at
24 risk.

25 Q Right. And what's the yield on junk bonds?
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A I don't know the -- | mean, | haven't
really been following it. There aren't nany
utilities that | get involved with that are in junk
bond stat us.

Q Wel |, how high --

A. But it would be substantially greater than
a BBB, you know. |If -- a BBB probably today is eight
poi nt somet hi ng, probably between ei ght and nine for
a BBB, so | nean, | don't know exactly what the
spread is. It would be sonething greater than that
if it was a BB

Q So how high does a junk bond range go? It
goes up to 20 percent or nore, doesn't it?

A. I don't know. | haven't made the study. |
don't know:.

Q But can a junk bond interest yield exceed
t he average expected market return on equity of
around 14 percent?

A | don't think so, not in the sane
enterprise. You cannot nake an across-the-board kind
of statenment. |If you had a bond and you owned a
stock in the same enterprise and the integrity of the
organi zati on was so degraded that the bond then
became a junk bond and it drove the yield to sone X

percent, | can assure you, on the risk-return
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principal, the cost of equity is greater

Q Junk bond ratings, ratings on debt is just
a way of neasuring the risk of being repaid; correct?

A All bond ratings are a neasure of degree
and provide either confort or disconfort to
i nvestors. They can be a neasure of confort when
they buy a certain bond that has a rating, let's say,
is well within investnent grade quality. If it were
to be degraded to bel ow i nvest ment grade quality,
they woul d probably feel unconfortable, and if they
had to sell prior to maturity, could stand the risk
of the loss of principal.

Q Pl ease turn to page 62 of your testinony,
which is 401-T, and look to line two and three.

A. Okay. |'mthere.

Q Okay. Is it your testinony that you
believe Oympic is of average risk and does not
experience any extraordi nary operational or
conpetitive risks?

A Yes.

Q And then you refer to a previous part of
your testinony, do you not?

A Yes, | do.

Q If you'd turn to page six for that, and

| ook at line 12 through 14. Do you have that in
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front of you?

A Yes.

Q And you state there that, quote, | conclude
that OPL is of about equal business risk to the proxy
group. That is, | do not believe that OPL is any
nore risky, business risky than the proxy group from
ei ther an operational or conpetitive viewpoint. Do
you see that?

A Yes.

Q Now, the proxy group conpanies are the FERC
proxy groups conpanies; is that right? That's what
you're referring to?

A The five -- proxy group of five, yes, the
oi | conpani es.

Q Which are the oil pipeline conpanies?

A Yes.

Q Which -- do you know who they are?

A Well, sure. | nean, they're right inny --
they're right in nmy exhibit. | nean, they're spelled
out who they are.

Q Do you know the size, the average size of
the five conmpanies in the proxy group in terms of
their capitalization?

A Not wi thout |ooking at something. | don't
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Q Subj ect to check, would you agree that the
average anount for those proxy group conpanies is
$1.5 billion?

A Yes.

Q And O ynpic is, what, around a hundred

mllion dollars?
A More or | ess.
Q So considerably smaller than the proxy

group average; correct?

A. MM hmm  yes.

Q And haven't you provided testinony at the
FERC in this matter that there ought to be a snall
conmpany risk adder of 50 basis points?

A. No. For this conpany? No.

Q Have you ever used a small conpany busi ness

ri sk adder, whether it's 50 basis points or any other

anmount ?
A | have, yes.
Q And why are small er conpanies nore risky

than | arger conpanies?

A Well, within certain paraneters, the theory
is is that a normal conpany woul d be subject to
greater potential for conpetitive risks due to its
smal | size, but the difference here is, as |'ve

alluded to in the direct earlier this nmorning, is
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that | believe that due to -- and | use this word and
| don't nean to be facetious about it -- a captive
audi ence for the owners to nove their product
through. | nean, that's the essential purpose of the
pi peline, and that to the extent volune is avail able
for others on a pro-rated basis, it's noved through
And so that's really a vastly different
situation than struggling for custoners. There
really is no risk attributable to the small size here
as there would be under nornmal circunstances for any
ot her sort of conpany that |'m accustoned to.

Q Do you know whet her any of these pipeline
conmpanies in the proxy group are being pro-rated or
not, or do you have any idea?

A. No, | really don't. | was not privy to
that information.

Q Do you know whet her any of these conpanies
in the proxy group have any conpetition, from barges
or any other neans?

A To my know edge, none has real neaningfu
conpetition, including O ynpic.

Q Okay. Do you know whet her Buckeye is
entirely landl ocked, so it wouldn't even have the
capability of marine conpetition?

A Buckeye's not in ny proxy group, and |I'm
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1 not concerned about Buckeye in this proceeding.

2 Q Woul d you pl ease | ook at your proxy group

3 and see if Buckeye is the very first one in the proxy

4 group that you've used?

5 A. I"msorry, | did msspeak. | was thinking
6 of sonething else. You just said Buckeye. |'m
7 sorry, you said Buckeye, | heard Buckeye, but | was

8 t hi nki ng sonet hi ng el se.

9 Q So could you clarify, Buckeye is indeed in
10 your five oil pipeline proxy group?

11 A Yes, it is.

12 Q Okay. |s Buckeye conpletely |andl ocked, or
13 do you know?

14 A | believe that there is sone water, some
15 barge possibilities for Buckeye, yeah

16 Q Do you know where Buckeye is |located, in

17 what part of the United States?

18 A Buckeye, | believe, is located in the

19 M dwest .

20 Q The M dwest ?

21 A Yes.

22 Q Are you sure?

23 A. Well, I think so, offhand, w thout | ooking

24 up, which | don't have the information right in front

25 of ne at the nonment.
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Q And what wat erborne conpetition would they
face in the M dwest?
A | don't know

Q Are there any of the proxy group conpanies

in Al aska?
A No.
Q Are there any proxy group conpanies in

California?

A No, but | -- you know, what, it wouldn't
matter where they are, because this is the universe
of conpanies that are available. And because they're
the uni verse of conpanies that are avail able, that
means that's all there is to use.

Q M. WIlson -- were you here for M.

W | son's testinony yesterday?

A I was.

Q Did you hear himsay that -- well, at |east
as to earthquakes, maybe sonme pipelines were nore
ri sky than others?

MR, BRENA: Objection. That's beyond the
scope of this witness' -- if he wants to ask about
eart hquake, we're going to go down that road again, |
don't mnd. | don't want him phrasing a question if
he renenmbers M. W/ son or doesn't remenber M.

Wl son. This witness has not given any testinony in



2657

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this proceeding relating to M. W] son.

JUDGE WALLIS: M. Marshall.

MR. MARSHALL: | think this w tness was
here to hear about that risk adder and the difference
bet ween O ynpic and proxy groups, and | think he did
hear M. W/l son say, you know, maybe we have sone in
Al aska, maybe we have sone in California. They would
have seism c problens, too.

JUDGE WALLIS: Well, | think in light of
our need to focus the hearing, that M. Brena's
suggestion that we limt the exam nation to matters
that the witness has testified to is probably a
pretty good one, and | will sustain that objection.

Q Do you know whether Oynpic is in a
seismcally active area that none of the other proxy
group conpanies are in, in any degree that makes a
di fference?

A I don't knowif it's seismcally active. |
suspect that there is somewhat of a greater potential

in this part of the country than perhaps in other

parts, but to deternmine seismcally active, | don't
know. [|'m not a geol ogi st.
Q When you said that the operational risks of

O ynpic were no greater than the oil pipeline proxy

group conpani es, did you go back and | ook at what the
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1 different operational risks were for any of these oi
2 pi pel i ne proxy group conpani es?

3 A | don't really know what you nean. My

4 statement is in a general sense, that other than the
5 probl ens associated with the Whatcom Creek acci dent,
6 there haven't been, that |'m aware of, any

7 extraordinary problens. And in fact, | don't even

8 know t hat the Whatcom Creek can be characterized as
9 an operational problem It seens to ne that it was
10 one of those unfortunate kinds of things, a tragedy
11 that can happen to any conpany at sone point in tine.
12 Q My question, I"'mjust trying to explore the
13 statement that you've made in your testinony that

14 A ynpic has no greater risk, operationally or

15 ot herwi se, than any of the other proxy group

16 conpanies. And | just want to know if you've nmde
17 any kind of independent eval uation of what kinds of
18 ri sks these five proxy group compani es face?

19 A. Not in that regard. M comment is nmde in
20 a general sense based on what | know, and |I'm not
21 aware of anything uniquely different about O ynpic
22 that would make nme believe that it's nore than
23 average risk, and as | indicated previously today,
24 conceivably, it could be construed to be | ess that

25 average ri sk.
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1 Q Ckay. When you say you don't have any

2 evi dence to show that A ynpic is uniquely riskier

3 you have to have sone conparison in mnd. And the

4 conpari son you chose were the five proxy group oi

5 conpani es; correct?

6 A. To arrive at an indication of common equity
7 cost rate, that's -- they are the universe. Now, in
8 order to determ ne whether O ynpic woul d be any

9 different than those, | would have to have been aware
10 of sonething really dramatically different about

11 A ynpic vis-a-vis these conpanies, and |'m not, other
12 than the Whatcom Creek acci dent.

13 Q But when you say you have to be

14 dramatically aware of the difference between O ynpic
15 and these conpani es, you have to have some know edge
16 about what these conpani es have as risks; isn't that
17 true? Doesn't that -- isn't that necessary?

18 A Well, no, | don't think it's any nore

19 necessary than to, for exanple, than to nake a

20 determ nation about conpetition based only on

21 wat erborne rates. | nean, you can formand -- in

22 fact, an opinion, in a broad, general way, based on a
23 know edge -- you know, on a general know edge, yes.
24 Q But what is your general know edge of

25 these, even to that degree, of these five oi
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pi pel i ne proxy groups?

A Wel |, other than, as | said, these are the
only group of oil pipeline conpanies at this tine who
have common stocks that are actively traded. And
felt that it's inportant to | ook at conpani es whose
common stocks are actively traded, who have a
mar ket pl ace determi ned capital structure, and narket
data from which one could infer a cost of equity.

Q So your evaluation of these proxy group
conpanies was limted to whether they had a nmarket
price actively traded so you could deterni ne what the
mar ket is saying about those conpanies? That's it?

A Yes, because the principal focus is to cone
up with a capital structure and a cost of equity,
yes.

Q Have you ever testified in a FERC oi
pi pel i ne conpany case?

A No. Gas pipelines only so far.

Q Have you ever represented an oil pipeline

conpany in any way, shape or fornf

A Yes.

Q Up in Al aska?
A Yes.

Q For Tesoro?
A Yes.
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Q Is that it?

A And this jurisdiction now, | nean, as we
sit here.

Q So Tesoro has been your only client in the

oil pipeline real n?

A Yes.

Q And you' ve testified for themup in Al aska
and here; right?

A And of course, there is testinony in at the
FERC in this --

Q In this proceedi ng now?

A In this proceeding, yes.

Q And that's it?

A. That's it, yes.

Q Do you hold yourself out to be an expert on
oi | pipeline conmpany operational risks?

A No, because | try and maintain my expertise
within the area of finance and cost of capital

Q Pl ease turn to page three of your
testinmony, look at lines three to four. Do you have
that in front of you?

A | do.

Q You state here, OPL should be viewed as a
st and- al one --

A I"'msorry. |'mnot seeing that.
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Q Excuse nme, I'msorry. Line seven.
A Okay.
Q OPL shoul d be viewed as a stand-al one

utility and its business and financial risks should
be evaluated in that context. Do you see that?

A Yes.

Q Now, assune that O ynpic's current parents
have sold O ynpic to a conpany that is a stand-al one
conpany, and it issued stock and issued third party
debt, real debt; not debt owed to joint venture
partners in this 50/50 ratio that you suggest, and
that this was done in 1998. |Is there any doubt in

your mnd that that conmpany woul d have been bankr upt

by now?
A. I"'mnot sure | follow. You're saying if -
I want to follow your proposition here, I'mtrying.

Let's go through it again. |If Oynpic is sold --
Q As a stand-al one conpany in 1998.
A. In other words, okay. Forget that.

O ynpic is sold to whon?
Q To --

O what ?

A conpany that's publicly traded.

Okay.

o » O >

And t hey have a capital structure now of 50
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1 percent debt, 50 percent equity, go out and borrow

2 the debt from banks, fromthird parties, not from

3 some joint venture parents.

4 A Okay. Now, A ynpic is now a subsidiary of
5 this other conpany?

6 Q Not a subsidiary, it's just owned. It's a
7 conpany, it's a stand-al one conpany. You want this

8 conpany to be evaluated as a stand-al one conpany.

9 That's your testinony here; right?

10 A. Yeah, but you said it was sold to soneone,
11 so the sonmeone or the acquiring conpany isn't only

12 going to consist of Aynpic. | need to know nore.

13 Q Okay. Assune that it's |ike Buckeye, it

14 exists |ike Buckeye. Do you know the structure of

15 Buckeye?

16 CHAl RMOVAN SHOWALTER: M. Marshall, for ny
17 purposes, that is -- you're going to have to tell ne
18 what you nmean when you say |i ke Buckeye, because

19 ot herw se --
20 MR, MARSHALL: Ah, yeah
21 CHAl RWOVAN SHOWALTER:  -- there is too nuch
22 el se to assunme in that question
23 Q What is the corporate structure of Buckeye?
24 Is it a nmaster limted partnership, is it a

25 corporation, or do you know?
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A. It's a limted partnership
Q It's traded?

A Yeah.

Q Okay.

A Yes, yes.

Q

So let's assune that we nmake A ynpic as a
master |imted partnership, such as Buckeye, okay.
It has stock that's publicly traded and i ssues debt
not guaranteed by any kind of parent, because we're
assum ng here it doesn't have parents now, right?

A Don't ask nme right. It's your proposition.
I"mjust listening.

Q So now we're making O ynpic ook |ike
Buckeye in ternms of this hypothetical. A stand-al one
conpany, 50 percent debt, 50 percent equity, end of
1998. |Is there any doubt in your mind, follow ng the
events of 1999, that that master |limted partnership
woul d now be bankrupt ?

A There's a lot of doubt that it would be
bankrupt. In fact, | suspect it wouldn't be, because
Buckeye has been running around a 55 -- about on 55
percent equity, and they clearly would have the
wherewi thal if that becane part and was absorbed into
this other entity, they would have substantia

borrowi ng capacity.
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And as |'ve indicated, you're questioning
whet her they'd have the ability with a 50 percent
equity ratio when, in fact, O ynpic nanaged to borrow
money with 15 percent equity prior to the accident,
which gets us all back to the fact that tragedies can
happen. That's what insurance is for and that's what
equity risk is for. |If there had been equity and
substantial equity in the conmpany, it probably
wouldn't be in the dilemma it is now and it would not
be, in essence, asking for ratepayers to fund capita
i mprovenents and -- in advance.

Q I wasn't asking you to assune that O ynpic,
as a stand-al one, got absorbed into Buckeye. Did you
assune that that's what nmy question neant?

A. You said it was acquired by a conpany that
had 50 percent debt and 50 percent equity. Well, how
can that be? | mean, what -- | mean, how does it
exist. And you further said a conpany |i ke Buckeye.

Q Well, let me clarify that, then, because
think we may have mi scomunicated. |'m asking you to
assunme that O ynpic becones a stand-al one conpany,
not part of any other larger entity, and that all it
has is its regul ated assets of around a hundred
mllion dollars, because we're just using an estimte

here, and it has a capital structure, 50 percent
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debt, 50 percent equity.

In that situation, where that conpany can't
| ook to anybody else -- can't |ook to Buckeye, can't
| ook to parents -- is there any doubt in your nind
that, with only $50 mllion in equity, that conpany

woul d be bankrupt now, followi ng the events of 19997

A Well, sir, I -- 1 -- there is considerable
doubt in my mnd. That's all | can say. Yes.
Q Now, goi ng back to the anmpunts that

O ynpic's parents have put into Aynpic by way of

| oans since 1999, is it your testinobny here that that
type of |l oan should be treated no differently than
the type of loan that, say, Avista gets fromthird

parties or from banks?

A. | really don't understand the inport of
your question, about how it should be treated. |If
it's aloan, it should be treated as a loan. If it's

equity, it should be treated as equity, but a |oan
isn't equity.

Q Is it true that A ynpic has | eaned on the
credit of its joint venture partners to a degree that
exceeds even what it had in its rate base in 1998?

A. | told you before, I don't know what the
rate base was in 1998.

Q Let nme ask --
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A. And frankly, fromny viewpoint, | don't
really see where that's rel evant, because the only

thing you have an opportunity to earn on is the rate

base.
Q O ynpic received $52 mllion in loans from
ARCO. You said that earlier. |Is that about correct?
A | believe so, yes.

Q And of the $52 million, has any interest
been paid on that?

A The last | knew, no. | have not nore
current information.

Q Okay. 1s the prospect for paying any
interest on that at any tinme in the future a
possibility?

MR, BRENA: Your Honor, | would object. If
they wanted to use the affiliated debt within their
cost of service for the purposes of this rate
proceedi ng, we certainly would have wel coned that
opportunity. Their cost of service is not based on
that debt. Their -- so | mean, this is not possibly
relevant to this proceeding, this |ine of
questi oni ng.

JUDGE WALLIS: M. Marshall, do you
wi t hdraw t he question?

MR, MARSHALL: Actually, | would like an
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answer to that question, but | also agree, and |'m
going to get into that |line of questioning, that the
anount of debt owed to the parents doesn't figure
into the cost of service, because that isn't
sonething that O ynpic is asking for. But it's the
character of the ability of AQynpic to rely and | ean
on the credit of its parents that's at issue, the
capital structure. And where -- why is it that FERC
and our testinmony in this case find that, in these
circunstances, it's appropriate for an oil pipeline
conpany to rely on the credit of its parents and
ultimately depend on the capital structure of its
parents.

MR, BRENA: If that is his question, I
wi t hdraw my objection. | understood his question to
be -- to go to an inquiry with regard to the
repaynment of that debt and how that would occur. |If
I msunderstood it, then | withdraw ny objection. |If
I haven't, | maintain my objection

JUDGE WALLI'S: |Is your question nodified,
M. Marshall?

MR. MARSHALL: Yes, | tried to explain what
I was trying to get at.

THE WTNESS: |'m not sure what the

guestion before nme now is.
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Q Has any interest been paid on that debt at
al I ?

MR. BRENA: That was the question that nmny
objection went to. \Whether or not there's interest
on that paynent, there is no way to plug that into
what we're here for, because they haven't plugged it
in. They're not even asking that those amounts be
repaid. And frankly, they wouldn't be pernmitted to
be repaid, you know, because they funded prior |osses
with debt. That's not a ratenmking i ssue and
shouldn't be, and it's not in this case.

MR. MARSHALL: But it's an issue on how
this company is being financed. Whether we're asking
for it or not, the ability of this conpany to obtain
capital that's needed and its ability, therefore, to
have to rely on the capital structure of its parents
is an inmportant issue. |I'll wthdraw the question
because the answer is avail able el sewhere, and
don't want to -- | don't need this witness to confirm
that. 1'Il ask another question --

JUDGE WALLIS: Very well

MR. MARSHALL: -- related to that.

Q M. Brena has just said, of course, that
the debt owed to the parents is not in the cost of

service requirenments request that O ynpic is making.
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Did you hear M. Brena state that?

A Yes.

MR. BRENA: Your Honor, this is certainly
beyond the scope of this witness' testinony. | can't
think of a purer exanple of that. |If he cares to
rephrase it. M goodness, if everyone gets to ask on
what M. Brena had to say, then we'll be here til
the cows conme hone.

JUDGE WALLIS: |I'mnot sure that we should
consi der that evidence in the proceeding, M.

Mar shal |

MR, MARSHALL: It was an effort to try to
short-circuit that because we'd al ready had that
di scussion. But the w tness has --

Q You' ve indicated that debt owed to the
parents, the interest on that is not in the cost of
service calculation by Qynpic; right?

A Yes, and 1'd like to explain why | say yes.
Because, based upon the conpany's clained capita
structure, which consists of -- includes only 13.15
percent debt, it's automatically assuming that its
claimed rate base of, | think, about $92.7 mllion is
therefore financed with 13.15 percent debt, which
woul d inply the conpany is assunming in its cost of

service that there's only about $12.2 nillion worth
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1 of debt financing the rate base.

2 That's why in -- | forget the exhibit, |

3 think it mght be 234 or sonething, that was nmade a
4 request of Dr. Schink yesterday. Well, whatever the
5 exhibit is, and I nmean, Counsel can point to the

6 right exhibit nunber for the Conm ssion, but that

7 calculation represents a showing that of the tota

8 revenue requested increase, $13.9 nillion of it, or
9 roughly two-thirds is attributable to a return on

10 equity, and that's due to 86.85 percent equity

11 clainmed, and there isn't any equity.

12 Q This, sir, gets to the point of the

13 questions. If it hadn't been for Oynpic's parents,
14 is there any way that O ynpic could have gotten $90
15 mllion of loans that it did get fromits parents,
16 not have to pay any interest on those |oans for al
17 this time fromany other third party source?

18 A | believe, and |'ve said a nunber of tinmes,
19 that if the conpany had nmaintai ned over the years the
20 capital structure ratio that had a degree of equity
21 init consistent with what the marketplace required
22 for oil pipeline conpanies, the answer is yes, it

23 woul d have been okay, | believe.

24 Q And we've just gone through hypotheticals

25 where you' ve agreed that the nmaxi num amount of equity
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that O ynpic would have had as a stand-al one conpany
woul d have been only $50 million; right?

A No, that was your hypothetical.

Q Do you have any evidence to suggest it
woul d be higher than $50 nmillion, assuming a 50/50
capital structure?

A See, the problem | have with your question,
M. Marshall, and I'm going to respond to the
question, but it contains, to ne, what is a
fundamental problem which is is you're assum ng that
what ever the equity pot was, everything that had to
come out just cones out of that equity. That's like
assuming that I"'mgoing to pay for all ny household
expenses for the year out of one -- ny one paycheck
or what's in ny bank at one point in tine, and that's
not true. That equity provides the bridge, if you
will, the stepping stone that pernits the wherewtha
to go out and raise other external capital

Mor eover, if they had responsible
shar ehol ders, they would raise additional equity as
needed or additional equity would be injected into
it, but there hasn't been any equity injected into it
and -- as far as we know for years, and certainly
none by these sharehol ders or even the predecessor's

shar ehol ders goi ng back at |east to 1990.
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Q My question was do you have any evi dence to
show that O ynpic woul d have had any nore than $50
mllion in equity prior to 1999 on a 50/50 capita
structure basis?

A We' ve been there, done that, M. Marshall
The answer was no, | think that that -- if you assune
that about a hundred million dollar rate base was
financed with about 50 percent equity, they would
have had about $50 million in equity.

Q And - -

A And | think -- ny opinion is that that
woul d have gotten them through and they woul d have
had the ability to raise additional nonies and it
woul dn't have all just come out of equity, it
woul dn't have just said, Okay, here's ny bank
account, let's drain it.

Q So let's | ook at Septenber 1999, and
A ynpic has an ERWwel d seam failure, just to
separate that out from Whatcom Creek, so that we
don't get that into the m x. And you now determ ne
that A ynpic needs to go out as a stand-al one conpany
and, based on this equity ratio, raise additiona
capital. What rate would it have to pay to raise
that additional capital, given the risks that we --

that you know that O ynpic faced at that tine?
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A Well, what rate, | don't know. You're
asking ne to be purely speculative. The rates would
depend on the market conditions at the tine. Al |I'm
representing is is | believe they'd have been able to
raise it. \Whatever it is, it would have been a whol e
| ot I ess than assuming that there's al nost 87 percent
of the rate base is financed with nonexi stent equity.
VWhat ever the cost would have been woul d have been
| ess for ratepayers than what's built into your cost
of service

Q Do you agree with Dr. Schink that Qynpic's
parents kept it alive?

MR. BRENA:  Your Honor, asked and answered.
And | withheld that objection till | hit ten tinmes.

JUDGE WALLIS: M. Marshall, | believe that
M. Brena's correct on that. Let's take a nmonment for
a scheduling di scussion. Yesterday the Comm ssion
directed the company and the conpany agreed to
provi de work papers by noon today. Can you tell ne,
M. Marshall, whether those have been provided to M.
Brena and the other parties?

MR, MARSHALL: |1'm |l ooking toward M.
Beaver, because |'ve been up here asking questions.

MR, BEAVER: | will go try to find M.

Marshal | 's associate who's responsible for this.
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MR, MARSHALL: My understandi ng, before

JUDGE WALLIS: Very well. \While that
inquiry is being nade, we have the reminder of
cross-exam nati on, we have redirect exam nation, and
we have exam nation by the Conm ssioners to concl ude
with regard to this witness. And the Comn ssioners,
as we indicated earlier, have comm tnents begi nni ng
at 3:00 p.m So fundanentally, if we convene at 1:30
and if we get directly into the exam nation, that
| eaves about an hour and a half.

Now, the Commi ssioners have indicated that
they're willing to go a little bit into the noon hour
for the convenience of parties, but | wanted to cal
that timng to your attention, ask you, M. Mrshall
how you' re doing with your exam nation, and your
estimate of the remaining tine, and ask others to
conment on their views on the best use of our tine.
And in light of the tinme, | would ask that the
conments be brief.

MR, MARSHALL: | think I'mright on track
with nmy estimte, Your Honor.

JUDGE WALLIS: So you have, you believe,
slightly less than a half hour of --

MR, MARSHALL: Correct.
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JUDGE WALLIS: -- exam nation renaining?

MR. BRENA: Ten m nutes.

MR. FI NKLEA: W have no examination of
this witness.

JUDGE WALLIS: Very well

MR, TROTTER: | would just have a couple
questions, if any.

JUDGE WALLIS: Very well. So are we
prepared to report on the status of the work papers?

MR, MARSHALL: They're literally in the car
on the road right now from being copi ed and nade, and
so they'll be here sonme -- are sone here now?

MR. MAURER: Sone are here now

MR. MARSHALL: And the rest are on the
road.

CHAl RWOVAN SHOWALTER:  \Where on the road?

MR. MAURER: between our office and downt own
O ynpia and this Conmi ssion, so probably five, ten
m nutes, at the nost.

CHAl RWOVAN SHOWALTER:  Five or ten m nutes?

MR. MAURER  Yeah, at nost, if not |ess.

JUDGE WALLIS: Could the docunents now
avai l abl e be nmade available to parties and could you
advi se the Conm ssioners when the rest are produced

and make them avail able at that tinme?
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1 MR. BRENA: Could | ask if the docunents
2 that are avail abl e now have been available the entire

3 nor ni ng?

4 MR. MAURER: No.
5 MR. BRENA: Thank you.
6 MR, MAURER: W were just getting sone

7 final infornmation even as we were |eaving.

8 JUDGE WALLIS: M. Marshall, why don't we
9 use this time for continuing the exam nation.

10 MR, MARSHALL: Thank you, Your Honor

11 Q Switching to the discounted cash flow

12 approach that is anbng the approaches you've used,

13 will you turn to your Exhibit 402, page two of two?

14 A. Ckay.

15 Q Do you have that in front of you?

16 A | do.

17 Q And using -- you nentioned, too, on direct

18 exam nation that you listed your different approaches
19 in determning equity cost rate, and that anmong those
20 was the discounted cash flow nodel. Do you renenber

21 that testinony?

22 A Yes.

23 Q And your testinmony here is that if you use
24 that approach, that flow nmodel, for the proxy group

25 of five oil pipeline conpanies, that would produce a
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14.7 percent rate of return on equity?

A If that's all | were to rely upon, yes.

Q And did you testify for GIE before this
Commi ssion on use of discounted cash flow nodel s and
ot her nodel s?

A Yes.

Q The Commi ssion order that refers
specifically to GTE in its discussion of what
approach woul d be best to be used by the Conm ssion
when they referred to the conpany, GIE, were they
referring to your testinony on DCF and ot her nodel s?

A Well, | don't know. They tal ked about DCF
and honestly, it's so long ago, | don't remenber al
the witnesses in the case, but --

Q Let ne --

Well, but | do recall the order. And in
fact, Dr. Schink refers to it in his rebutta
testi mony, and he says that one thing | was
criticized for was averagi ng DCF with ot her nethods.
And it goes on to say that the Conmi ssion stated that
it uses other nethods as a check. And if -- and so
it is true, | averaged, in this instance, to get to
13 percent which is shown on line five, page two of
Exhi bit 402, but all the results of the applications

of the individual nopdels, the other npdels, as well



2679

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

are al so shown on |lines two, three and four of that
page. Now, they range from 11.6 percent to 13
percent. And using themas a check, if one were to
average the three, not take the |low point, which is
11.6, but to average all three other results, that
woul d show 12.4 percent.

So | ooking at those as a check, the range
and the average indicates to me that in this
i nstance, the check indicates that the DCF result, in
this instance, is too high.

Q What | was trying to do is find out if you
were the only witness for GIE to give testinony in
t hat case where the Comm ssion responded to what
nodel is appropriate to be used. Wre you the only
wi tness for GIE on cost of capital?

A For GIE, yes. | don't recall if there were
other parties' witnesses or not, besides the Staff.

Q So when the Commi ssion's decision refers to
the GTE cost of capital in this, it refers to you;
right?

A Yes, | believe that would be correct.

Q Now pl ease turn to Exhibit 408, which is
FJH-8, page -- | guess there's just one page, one of
one. Do you have that in front of you?

A | do, yes.
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Q Now, in that particular exhibit, you | ook
at the discounted cash flow nodel and different
iterations of it; correct?

A Well, | wouldn't call themiterations.
Different -- different applications, rather than
iterations, but different applications of the nodel.

Q Then, if you were to use a single-stage
growt h version of the DCF nodel, it would produce a
mean of 15.8, a nedian of 14.4, a five-year average
growh in EPS, and then, using the |IBES consensus, it
woul d produce a nmean of 15.8 and a nedian of 15.5; is
that correct?

A Yes.

Q That's what your study showed?

A. Yes, for that application only, yes.

Q Turning to these barge rates that we | ooked
at here earlier today, do you understand that these
barge rates are not with Tesoro, but with sonething
called Gold Star Maritine Conpany?

A Yes.

Q Did you speak to sonebody down there about
what these rates were about?

A. These were provided to ne through M.
McGhee, who | believe is the general counsel for

Tesoro, and they were provided and explained to ne as
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| portrayed them previously.

Q Now, at page two of that exhibit, it
i ndicated that these were representative sanpl es of
i nvoi ces. Do you know who made the determ nation of
whi ch sanples to use for the invoices?

A. | do not, not by nane. No, sir.

Q And do you see where they stop in Decenber
'01, at the end of |ast year, invoices --

A Yes, yes, yes.

Q Are there any invoices you saw that go
beyond Decenber of |ast year?

A The only ones | have seen are those
represented here as the sanple.

Q Are these rates for spot prices, for
fill-in barges, or are they rates relating to

| ong-term contracts for barges, or do you know?

A Well, | explained that when M. Brena and |
were discussing this exhibit, and | indicated then
that these were spot rates, fill-in prices, and they

were not contract rates.

Q Okay. Now, contract rates, long-term for
| arge anounts of product to be noved, you would
expect those to be substantially |less than spot
prices; isn't that fair to say?

A Well, you mght expect that if that could
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be done in an econom cal manner wi thout overpaying on
the contract. |In other words, you need to bal ance
the contract wi thout overpaying by using the spot
market, if you will, spot prices.

Q Now, you reviewed Dr. Schink's testinony
that he provided in Decenber of 2001, when you were
here in the interimcase?

A. Yes.

Q Do you renenber that?

A Yes, | do.

Q And at that tinme, in Decenber, Decenber
13th, he had already put in testinony about
wat er borne conpetition and barge rates. Do you
remember that?

A Yes.

Q It was in his direct testinony, in other
words; right?

A I remenber.

Q And so when you responded to that direct
testi nmony, you could have responded with this
i nformati on on barge rates then, couldn't you?

A | could have, but | remenber a reaction
that | had at the tine was, Gee, why doesn't the
conpany, who has the burden of proof, provide prices

like this for barge rates, particularly in view of
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its parents. The information nmust clearly be readily
available. And | renenber thinking, Wiy are they
trying to transfer the burden of proof to the
i ndependent shi ppers.

Q Are you --

A That's what | renenber.

JUDGE WALLIS: M. Marshall, I'd like to
interject now and |l et the conpany announce the
producti on of docunents, if indeed that's what | saw
com ng in and being distributed.

MR, MARSHALL: Apparently behind ny back
they were being distributed. | think that's -- from
what M. Maurer says, that's been distributed.

JUDGE WALLIS: [Is that the conpany's
representation?

MR, MAURER: It's been given to the two
i ntervenors and the Conmission Staff.

JUDGE WALLIS: And is this a conplete
production of all the docunents that were requested?

MR. MARSHALL: | have not had a chance to
doubl e check that, but I will. 1It's ny understanding
that that's what we were intending to do, and | can
meke that representation. And if there's sonething
further to be produced, | will find that out, but

havi ng been here on task, | don't know for sure, but



2684

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I will -- 1 don't want to say on the record wi thout
maki ng absolutely sure, and | will do that.

But |'m aware of what the Conmi ssion has
ordered, and if there's sonething we haven't produced
that needs to be produced, you know, | will |eave it
to the Conm ssion as to deciding whether that should
be not admtted or not permitted or not. It was
certainly our intent to produce everything.

CHAI RWOVAN SHOWALTER:  Qur purpose to have
it here by noon was that we wanted everything the
conpany was saying --

MR. MARSHALL: Yes.

CHAl RMOVAN SHOWALTER: -- it was required
to be here, so that M. Brena and others have the
[ unch hour, before 1:30 to go through and see if they
agree, so that at 1:30, we can resolve any disputes
that there might be, so we don't want to hear at 1:30
that there's sonmething -- fromyou, anyway, that
there's sonething left to be done. That's why we
want to know before we break for lunch

MR, MARSHALL: Everything our witnesses
relied upon is here, according to M. Maurer. And
the only reason | couldn't say that is because
hadn't done the checking nyself. That's what he just

now has inforned ne, and | pass that on to the
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1 Conmi ssi on.

2 JUDGE WALLIS: Very well. By my watch, you
3 do have about 15 minutes of exam nation renmining.

4 And if you want, if you have just a question or two

5 to finish up this line, if you have finished up this
6 line of questioning, we can break now. O herw se --
7 MR, MARSHALL: Wy don't we go ahead and

8 break now.

9 JUDGE WALLIS:  Ckay.

10 MR. BRENA: |If | could just --

11 JUDGE WALLIS: M. Brena.

12 MR. BRENA: W th regard to their obligation

13 to produce work papers that should have been produced
14 with their filing of their rebuttal case, that's what
15 they produced and that's what they just gave us.

16 Now - -

17 JUDGE WALLIS: Could you quantify that for
18 pur poses of the record, M. Brena?

19 MR, BRENA: Well, in ny left hand is what
20 they just gave us, straining the bicep of ny left

21 arm It's probably a six or seven-inch stack of

22 material. And in ny right hand, what they had

23 provi ded as work papers a week late, is a

24 quarter-inch stack

25 And 1'd just like to say we're going to do
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our very best to get through this and identify these
i ssues as best we can. Please understand that we've
got a lot of work to do in an hour, but we'll do our
very best.

CHAIl RMOVAN SHOWALTER: M. Brena, we don't
expect you to have read every word of what you just
recei ved, but we wanted to give you the lunch hour to
flag anything that m ght not be there that could be
resolved at 1:30 with the witnesses on the conference
call.

MR. BRENA: | understand.

CHAl RMNOVAN SHOWALTER:  Just so that we
don't delay any dispute. There nay be others |ater
on.

MR. BRENA: And | appreciate the Comm ssion
provi ding that opportunity. And that's what our
expert's doing right now

JUDGE WALLIS: And we will note for the
record that the packet to which M. Brena refers was
delivered at approximtely 11 m nutes after 12:00,
again, by my watch

MR. MARSHALL: There were sone ot her
materials that were supplied before that --

JUDGE WALLIS: Yes.

MR, MARSHALL: So that may be part of that
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packet. | would, just along that line, note that the
mat eri al provided yesterday before noon was very
thick. He only -- about six or seven inches. He is
now just taking out one part of M. Collins' work
papers. W're trying to provide work papers for al
the rebuttal w tnesses, so the conparison is an
appl es to oranges conparison.

And | woul d further note that what we tried
to do yesterday and what we agreed to do was to
provide all that we could by that tine, know ng that
we woul d be providing the remai nder today. There was
no -- | mean, despite all of the work that other
peopl e have done, there was nothing other than the
intent to try to get material ahead of tine
yesterday, and it seens |like we are being blamed for
not produci ng everything yesterday. And what we
tried to do is produce as nuch as we coul d.

MR. BRENA: | acknow edge the point that
the stack yesterday was thicker than | just
represented. The work papers that we were after was
specifically the work papers relating to the changes
in their cost of service studies, and | conpared
Col l'ins and Hamrer yesterday with Collins and Hamer
today, because that's what's relevant.

MR, MARSHALL: But the people asked for --
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JUDGE WALLIS: We understand. We think
that the record is clear. The conversations of
yesterday are clear upon the record, the
conversations of today, |likewise. Let's be in
recess, and in light of the constraints on our tineg,

let's be here prepared to proceed pronptly at 1:30,

pl ease.

(Lunch recess taken.)

JUDGE WALLIS: Let's be back on the record
foll owi ng our noon recess. M. Brena, | think we're

| ooking to you at this juncture for a response to the
wor k papers that were supplied and the conpl et eness
of the presentation

MR. BRENA: The answer to that is -- | have
to take it in parts. First, |'ve asked ny expert to
go through these docunents three tinmes in an hour to
be sure that whatever representations |I've nmade were
correct, so that's where we're at. He's done that.
| don't know how, but he did that.

We are confortable that we understand their
wor k paper and cal cul ation for throughput and fue
and power. Wth regard to the other information,
what we've been provided is raw data. We do not have
the begi nning point within the raw data, and of

greatest inmportance, we do not have the cal cul ation
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that went fromthe raw data to the test period
anmount .

And | believe | was as clear as | could
possi bly be that we needed to | ook at everything that
she | ooked at, what her begi nning point was, what the
calculation was, in order to get to the nunber used
in the case in the test period adjustnent.

Now, they have constructed a Collins Data
Change Map that identifies the ending points of Ms.
Hanmmer's cal cul ati ons and how those ending points in
the cal cul ati ons have been incorporated into M.
Collins' case. Wile that is certainly helpful, it
doesn't show us how she got the nunbers that got put
in the case

So by and large, where we're at is we have
a huge stack of raw data that, in order to get to the
test period nunbers, | have to have my expert spend
t he weekend to reconstruct her cal cul ations.

CHAIl RWOVAN SHOWALTER: M. Brena, you say
her, and you didn't begin your comments by saying you
were referring to the work papers of Ms. Hammer, but
| take it you are?

MR, BRENA: | am

CHAl RMOVAN SHOWALTER: And then, al so, you

said as to the other information that was other than
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t hroughput fuel and power. |'mjust unclear what you
mean. Do you nean everything else or --

MR. BRENA: | do nean everything else, and
if I could just have ny expert just list it for you
for the record.

JUDGE WALLIS: Would you introduce the
gentl eman, pl ease?

MR. BRENA: Well, gentleman may be
overstated, but this is M. Gasso, Gary G asso. He
is our cost of service expert.

JUDGE WALLIS: And M. Grasso was a W tness
in the interimportion of this docket and has been
sworn as a witness; is that correct?

MR. BRENA: That is correct.

EXAMI NATI ON
BY MR BRENA:

Q If you'd just summarize those areas with
whi ch we do not know what the begi nning point of the
data was or what their calculation was to get to
their test period adjustnent.

A Good afternoon. O ynpic has provided a
change map for the Hamrer data, and it does show the
updat ed anpunts that woul d appear in the cost of

service in the test period. And there is a colum
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1 that cites the work paper, and we do have the work

2 papers here.

3 In nost instances, except for the fuel and
4 power and the throughput, what we really have are

5 nice nonthly financial statenments, nice nonthly

6 financial statenents or raw data that nmay or may not
7 coincide with the actual ending of the test period.

8 We woul d have to go through that data, reconstruct

9 the actual costs, see how she did her -- M. Hammrer
10 did the estimates for the two nonths, and then nake
11 her annualizi ng adjustments that she tal ks about in
12 her testinony to get to the final test period numnber.
13 Q Woul d you pl ease explain for what

14 categories --

15 CHAl RWNOVAN SHOWALTER:  Use the mi ke

16 Q And woul d you pl ease explain in what

17 categories, other than throughput and fuel and power,
18 woul d you pl ease define other for the Chairwoman?

19 A. Additions to property in service, operating
20 expenses, oil losses. And may | state here that the
21 Form 6 for 1995 through 1998 is given as the work

22 paper, but those sheets weren't provided in these

23 wor k papers. Renedi ation expense, working capital

24 carrier property additions test period, CWP bal ance,

25 and | woul d include Sea-Tac sal es only because
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there's a lot of information on the Sea-Tac that
they' ve provided, and | haven't really been able to
go through it in this tine period to add up -- see if
I could add up the nunbers to conme back to their
updat ed nunbers. And that's it. | nean, it's
basically their case.

MR, BRENA: And allow nme to nmake the point.
I nean, fromraw data and an end, you know, we can
spend our weekend trying to reconstruct their
i ndi vi dual cal culations and may or nmay not be able to
reach that end. But that isn't what we asked for, a
project. Wat we asked for were the work papers so
we coul d see their calcul ations.

I don't want to divine their cal cul ations
out of their case, | don't want ny expert put in that
position. | want to see where they got their nunbers
fromand what their calculation was so that, over the
weekend, my expert is in a position of |ooking at
what they did, the calculation that they did, rather
than reconstructing it. And that's what a work paper
is, and that's what we asked for

We got the beginning point, we got the
endi ng point, we got two calculations out of | don't
know how many he |isted, out of 12, and that takes

time. And no matter howit's stated in the
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testi nony, when you can't see the cal cul ation, you
can't see the calculation and you can't re -- and you
can't test it. You've got to go recreate it first
and then conpare it with the |anguage, and it's just
a world of difference. That's why you produce work
papers.

So by and large, | guess | would say we got
the raw data, and that's a hel pful begi nning point;
we got the end nunbers, which are in their case
anyway; and the calcul ation, we don't have.

JUDGE WALLIS: What do you want now, M.
Brena?

MR. BRENA: The calculation or the
di smi ssal of this case

JUDGE WALLIS: [I'mgoing to ask Tosco and
Conmi ssion Staff for brief comment and then turn to
the conpany for a response.

MR. FI NKLEA:  Your Honor, Ed Finklea, for
Tosco. W are going to have to rely on the work of
M. Grasso over the noon hour. Qur experts -- this
is our own choice -- we don't have our experts here
this week, so what we did over the noon hour is get
the material copied so that it can be Fed Exed to our
experts in Boston and delivered to their hone at

10: 00 tonmorrow norning Eastern tinme. So it wll be,
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1 you know, sonetinme into the afternoon before I will

2 -- tonmorrow before |'d have as nuch information as

3 M. CGrasso has, but | trust M. Grasso on this and

4 would join in Tesoro's request.

5 JUDGE WALLIS: M. Trotter.

6 MR. TROTTER:  Your Honor, we did

7 i medi ately get the work papers to M. Colbo and M.
8 Twi tchell, and | know they were |ooking at it. |

9 went to check with them shortly before the hearing

10 resumed and could | ocate neither one of them So

11 know they're still working at it and seeing what's in
12 there, but | can't confirmor deny M. Grasso's

13 observations, but | do know there was a | ot of

14 i nformation provided in volune, and we were

15 attenpting to get to the bottomof it, but haven't

16 reached a conclusion as of this nmonent.

17 MR, BRENA: And if | could just add

18 briefly, it's not even clear to us what their test

19 period is at this point. Apparently, M. Hammer has
20 t aken some nunbers and annualized them and it

21 appears that her cal cul ati onal method would go beyond
22 the scope of the test period that they' ve proposed in
23 their case. So it's not even clear to us what period
24 that they're proposing, nmuch less their calculation

25 And 1'd just like to add that | nentioned
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to the Commi ssion earlier that this is not the first
time we haven't gotten work papers with the case;
it's the second tinme. This Comnr ssion had to conpel
their production the first tinme, and they put on a
substantial and huge case seven days before hearing,
and didn't provide us work papers, and we still don't
have work papers. And they had a good long tinme to
put together that case. And when you're considering
t hat, please consider that we filed our answering
case before the FERC, which was in large part simlar
with regard to many issues, so they had a chance to
see our case and get started on their rebuttal,

mean, well before the procedural schedule that this
Commi ssion all owed, which is one reason that it was
so substanti al .

So you know, | amtrying to do the very
best job | can to participate in this proceedi ng and
get the evidence and clarify the record, and | guess
| just don't know at what point all this stops. Wth
regard to throughput, there is a pending notion for
sanction before the conmttee -- before the
Commi ssion, and I'd |like to point out that none of
the information that we need to test the
representativeness of their throughput was nade

avail able to us, notwithstanding -- and still hasn't
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been, notw thstandi ng Judge Wallis' reconmendati on
for sanctions.

| nean, so I'min a position where | don't
know what their test period is, |I don't know how they
cal cul ated their nunbers. | know how they cal cul ated
their throughput, but | don't know whether it's
representative throughput. For exanple, | don't have
any idea whether or not the down tine for the period
-- the actual throughput period that they've changed
their case to, whether or not it's representative or
not. | believe that it's not because of the l|arge
nunber of projects that are going on.

And with regard to the throughput issue,
this is not an update. This is a change in their
approach to the nethodol ogi cal cal cul ati on of
throughput. It was calculated on two cycles in July.
They had five nonths of actual data avail able, and
now t hey've changed it to actual data, while at the
same time withholding, notw thstanding a
recommendati on for sanctions, the throughput data
that would test the representativeness of that
i nformati on.

Well, if you can't test their costs, if you
can't cross their calculational nethod, if you can't

chal l enge the representativeness of their throughput,
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| suppose there's some way to set rates, but it's not
i medi ately apparent to me how you can do it based on
the costs of this conpany.

And the final point 1'd like to nake is
that a lot of the costs that they' ve updated, we're
just relying on their raw data. There has been no
di scovery on these underlying costs, there's been no
opportunity for discovery of these underlying costs.
VWhat they've call ed updated has been information that
we are forced to take at face value that the -- that
the nunbers that are within there are properly within
their categories.

And given the audit status of this conpany,
its inability to get a clean audit, notw thstandi ng
their multiple representations to this Conm ssion
that they would cone forward with one prior to this
hearing, and given the inability for us to confirm
that information in a very difficult and trying
process, | think that |I've had Judge Wallis probably
i ssue seven or eight notions to conpel at this point
in this hearing, here we are.

We can't chal |l enge their underlying
nunbers, because they're all new. W can't chall enge
the representativeness of their throughput, we can't

even see how they cal cul ated their new nunbers from
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the raw data that we can't even confirm

| guess at sonme point, | nean, just at sone
poi nt, the Conmi ssion should take a | ook at whet her
this company's case is ready to move forward, and
think that this Comm ssion has given them every
opportunity and then sone, and sone of which
di sagree with, as you know, to step forward and to
neet their burden.

And if there's a way to proceed for ne, I'd
like to know what it is at this point, because it's
not apparent to ne that it's possible to participate
in an adjudicatory process given the status of this
case. And 1'd like to point out again, delay is not
a solution. You know, delay is not a solution to
this problem There is no reason to believe that
this won't happen again and agai n and agai n.

And | represent a client. W're not
interested in never-ending litigation. W're just
trying to participate and get a fair rate set. And

this Comm ssion has done its very best to ensure the

integrity of its record and still allow this case to
move forward. | nean, if you choose to continue with
the case under these circunstances, | nmean, it's -- |
mean, we will, and I'll do my very best to give you

the best record | can, but I'mjust telling you that
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these are the kinds of things -- and it's not an
i ndividual thing, it's not this work paper this day,
you' ve got to cumul atively take a | ook at this.

This is the second | argest pipeline conpany
in the United States that's put this case forward.
And as | quoted M. Twitchell, in his 30 years of
practice, he has never seen a weaker case on direct.

Al | can say is | understand your desire
to want to set a rate, and those are arguments that |
made, but, ny goodness graci ous, what have we got to
do here?

JUDGE WALLIS: |Is Conmi ssion Staff ready to
respond as to the conpl eteness of the work papers?

MR. TROTTER: Yes, | had a brief discussion
with M. Colbo and M. Twitchell, neither of which
t hought they would be called to testify today, so
they didn't dress the part. And | can't -- if |
tried to explainit, I'd get it wong, so | guess |
woul d ask M. Colbo to cone up to the table and just
give his take on what he's been able to discern thus
far.

JUDGE WALLIS: Does any party wish M.
Colbo to be sworn? He is listed as a Staff wi tness
and has supplied prefiled testinmony.

CHAI RWOMAN SHOWALTER: | think he shoul d.
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JUDGE WALLIS: Very well. M. Col bo, would
you stand, please, raise your right hand.
Wher eupon,
BOB COLBO,
havi ng been first duly sworn, was called as a w tness
herein and was exani ned and testified as foll ows:
JUDGE WALLI'S: Pl ease be seated.

MR. COLBO Am | supposed to tal k?

EXAMI NATI ON

BY MR TROTTER

Q M. Colbo, I'd just ask you to indicate
whet her you' ve had a chance to review the work papers
of Ms. Hammer that were provided today, and just your
i ndi cations of -- your perception of how they're
present ed?

A Yes. We've been | ooking at them for nmaybe
40 m nutes, half an hour, and we can see the process
through which the -- in their first case, the test
year anounts were devel oped essentially from 2002
budgets. In the rebuttal case, it now appears that
the new test year nunbers for expenses are actua
results for ten nonths ended April, and then
estimates made for May and June.

So we've progressed to the point where
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we' ve gone from budgeted 2002 to actual results for
ten nonths ended April, and then two nore nonths of
estimated data for May and June 2002, but we're stil
left -- and | don't argue with the math that's

i nvol ved, necessarily, although I'm not a hundred
percent sure how those estimates were nmade for My
and June, but, essentially, we've got booked results
with estimates for two nmonths. Those results have
not been reviewed for restating or pro form
adjustnents in a traditional sense of a pro forma

i ncome statenent.

So we have not reviewed the nunbers for
items which may have been expensed that we think
shoul d have been capitalized. W have not revi ewed
them for year end adjustnments that may be applied for
12 nmonths and perhaps shoul d have only applied for a
| esser nunber of nonths that were included in this
test year. So we have sone fundanental problens with
even the revised nunbers as they were presented in
the rebuttal case

Q Were you able to discern fromthe work
papers, again, just based on the review you' ve been
able to do, of how the estimtes for May and June of
2002 were made?

A | don't know how t hose were made.
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JUDGE WALLIS: The question was whet her you
were able to derive fromthe work papers. Even
t hough you may not know at present, do you believe
it's possible to derive that information fromthe
wor kK papers?

THE WTNESS: As to the estimates for My

and June? All | have is hard copy printouts. |
don't have Excel spreadsheets with ratios. It nay be
possible. | don't know But I'mleft with the

fundamental issue that | addressed, and that is
actual results ten nmonths, plus two nonths'
estimates. | don't want to go forward and set rates
on actual results that haven't been restated and pro
formed. That |eaves ne --

CHAl RMOVAN SHOWALTER: M. Col bo, actually,
you weren't here, but M. Ganz (sic) explained that
for the work papers having to do with throughput and
fuel and power --

JUDGE WALLIS: Grasso.

CHAl RMOVAN SHOWALTER: Excuse nme.

JUDGE WALLIS: Grasso.

CHAl RMNOVAN SHOWALTER:  |'m sorry, M.
Grasso -- for those subjects, he could followthe
path, roughly, but that for other information, which

was |isted as additions to property in service,
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operating expenses, oil |osses, renediation is what |
put down, working capital, carrier property
additions, CWP, and potentially Sea-Tac sal es, that
for those subject areas, he could not tell fromthe
papers or the work papers presented how the witness
got from her begi nning point to the endpoint. That
is, the path of reasoning was not clear to him

And that's actually what we're talking
about here, is are the work papers sufficient for the
other parties to review and be able to see the path
of cal cul ation?

THE WTNESS: As | said, we've been
reviewi ng these for about 30 minutes, and | don't
think we've gotten to that point yet to nmake a
det er m nati on.

MR, BRENA: Could | ask that sanme question

slightly differently, perhaps?

EXAMI NATI ON
BY MR. BRENA:

Q M. Col bo, setting aside whether you can
reconstruct the path or not, is the path set forward
in the work papers, to your understanding? Can you
see the calculation of the test period nunbers in the

wor k papers that were presented?
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A. I have seen the printouts that |ist expense
data through April, and then two additional colums
for May and June that are | abeled as forecasted
and/or estimates. | haven't even verified at this
poi nt whether the totals fromthat exercise agree

with the exhibit.

Q So --
A I'"'mnot sure.
Q -- perhaps it's just early, but the way

that we've characterized it is is that raw data

exi sts, but the beginning point is not apparent and
the calculation of the raw data fromthe begi nning
point to the test year period is not set forward in
the work papers, other than with regard to throughput
and fuel and power. Do you have any reason to

di sagree or agree with that?

MR, TROTTER: |If you're able to, based on
t he anal ysis you' ve done.

THE WTNESS: |'m not sure, based on what
we' ve done. | know we've seen -- we've reviewed the
ten nonths data, both with respect to bal ance sheet
and sone income statements account, and there are
hi ghs and | ows and there are things that draw our
i nterest such that if we were doing restating

adjustnents, as | said earlier, we would want to | ook
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and see what itens construed those changes. W
aren't at this point able to do that. As | said,
it's booked raw nunbers, ten nonths, with two nonths
additional data for some of the others.

Wth respect to oil |osses and power and
remedi ation, as far as oil |oss goes, in the rebutta
case, the conpany has used the Staff nunber, which is
an average of the last four or five years' worth of
actual experience. Sone of the other material -- for
remedi ation, it's been represented that that's actua
expenditures. And power adjustnent was adjusted to
| eave out the Puget pro forma increase that was not
for sure known, and it was adjusted downward to
reflect the now | ower throughput.

So | think the process is, if it's as it's
been represented, | presunme the nunbers will tie to
the exhibits, but I'mleft with fundanmenta
questions, if that answers your question

Q | believe it does. And well, to the -- M.
Col bo, once you reconstructed the estimates set
forward on the Collins data change map, then you have
to translate that --

MR. GRASSO. No, that is the transl ated
nunber .

MR, BRENA: Once you start -- could | have
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M. Grasso ask this question, please?

MR, TROTTER: Your Honor, at this point,
maybe the conmpany ought to be given a chance to
respond.

JUDGE WALLIS: Yes, | think we should nove
to the conpany. Let nme ask, is Ms. Hammer present in
the room M. Mrshall?

MR. MARSHALL: Yes, Ms. Hanmer and Brett
Collins both. And just by way of prelimnary
background, Ms. Hammer is a collector of data and
she's a financial analyst for Oynpic. Brett Collins
is the one that takes a |l ot of the data and
transforms it to exhibit and runs the nodel with Ms.
Hamrer. So they're kind of joint experts, as it
were, on doing this collection.

So in large part, because Ms. Hanmer works
at Aynpic, she's famliar with the O ynpic system
and can pull the raw nunmbers and the raw data, and
then Brett Collins will sonetines take that -- those
raw nunbers and put theminto the format and the
formul ati ons that you have for the filings, so
there's kind of a iterative process here as they work
t hrough it.

I think M. Colbo is essentially correct,

that if you start tracking through the data, you will
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find that, for exanple, on oil |osses, not only, as
M. Brena said, do we have FERC Form Si xes, but we
were using the oil loss data that Staff did. It may
take a little while for themto sift through the
amount of material we have, but it does tie.

And with throughput, with fuel and power,
M. Col bo suggested that those could be tracked, too.
The fuel and power, the power -- we accepted what the
Puget rate suggestion was that | believe Staff had.
On t hroughput, we have, as we've been talking quite a
bit, used actual data, the test year period, which
Staff wants for the year 2001, at 83 million barrels
a year. That obviously is |low and needs to be
adj usted to sonething that's known and measur abl e.
And the known and measur abl e has been, as we've tried
to get each nonth of actual data at -- with the
system coming up to being fully in operation
al t hough at 80 percent, the best known -- in fact,
it's the only known and neasurable activity you have.

The so-called green sheets that we have
woul d show when you have actual down tinme. So al
the data has been produced that woul d give anybody
any basis for |ooking at known and neasurabl e
conditions to figure out what the throughput is. And

that ties, and as M. Grasso said, throughput, fue
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and power all tie.

The cal culations fromraw data to end
nunbers, as they say, is an iterative process. |
could have M. Collins explain how that was done, but
what we have supplied here, it has been represented
to me, are all the work papers that they've used to
make these adjustnents to what the original case was.
And we have provided, in addition, the so-called map
and | don't know if you have been provided a copy of
that, that identifies where each of the changes were
made, what they are, whether they're in favor of
i ntervenors or not. And so you could go down each
colum and you can sort out where these things are.

Now, the rebuttal case was filed a week
ago, on the 11th. And so the conpressed schedul e
between then and the start of the hearing was just a
function of the schedule itself. | mean, the problem
with everybody getting prepared for the testinmony and
the hearings and all the other notions and everything
that were going on made it inportant for us to get
all this done, and of course we've tried to do it and
we' ve responded within the tine allowed for the data
requests on these.

CHAIl R\OMAN SHOWALTER: M. Marshall, | have

a question on that point.
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MR, MARSHALL: Sure.

CHAl RWOVAN SHOWALTER: Did you under st and
on June 1l1th that it was necessary to provi de work
papers with your subm ssion of your conpany's
rebuttal testinony?

MR. MARSHALL: You know, | don't know
because M. Collins and Ms. Hamrer were doing that.

CHAI RWOVAN SHOWALTER: |'msaying -- |'m
asking for you, for your understanding. Did you, as
a |lawyer, understand that work papers had to
acconpany the filing of rebuttal testinony?

MR. MARSHALL: | don't know if we focused
on that, to be frank

CHAIl RWOMAN SHOWALTER: |'m asking you. It
appears to ne you didn't understand that, or you
woul d have said yes, because either you do or don't

understand that. You may not have understood it, but

MR, MARSHALL: | can't recall beyond the
docunents that were provided, the exhibits that were
provi ded, whether we knew at that tine that there
were sone ot her docunents, sone of the raw data and
i nvoi ces that we needed to provide, as well

CHAl R\OMAN SHOWALTER: M. Marshall, |I'm

asking you did you understand the principle, not the
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particul ars here, but did you understand that you had
a requirenent to provi de work papers acconpanying the
testimony that was subnitted on June 11t h?

MR. MARSHALL: Again, I'mnot -- |'m not
trying to be evasive. | don't know what we were
understanding at the time on June 11th that we were
able to provide. | think -- | think that we had in
m nd that what we provided was in conpliance with
what we understood the obligations to be at that
time. And we thought that we would have additiona
time to supply, through the data requests that were
asked for the work papers that were filed, those work
papers.

Again, it was a very conpressed tinme
schedule, and I"'mtrying to be as candid as | can
We tried to provide everything we thought we were
obligated to provide on June 11th.

CHAl RMOVAN SHOWALTER:  Well, that's why |I'm
asking the questions. |f you understood you had to
provide it, but didn't, it's one thing; if you didn't
know you had to provide it and didn't, it's
different. |In either case, it didn't get delivered,
but I"mjust trying to understand whet her you knew or
didn't know that you needed to provide these work

papers on June 11th?
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1 MR, MARSHALL: We didn't think we had any
2 obligation to do nmore than what we did on June 11th.
3 And if we were m staken and we needed to provide nore
4 than what we did on June 11th, then that was not

5 because we thought we had an obligation to do nore.
6 MR. TROTTER: Madam Chai rwoman, M. Brena
7 referred to the suspension order in which the

8 Commi ssion ordered the direct case to be filed with
9 wor k papers. |I'mnot specifically aware of another
10 order that required sinultaneous filing of work

11 papers with testinony since that tinme. Now, ny

12 recoll ection could be refreshed on that, but |

13 bel i eve the prehearing order did not specifically

14 require that.

15 CHAl R\OMAN SHOWALTER:  Okay.

16 JUDGE WALLI'S: Perhaps --

17 MR. BRENA: Your Honor, perhaps --

18 JUDGE WALLIS: | have a question of the

19 accounting experts in the room and that is whether
20 the term work papers has a neaning as a termof art
21 in the accounting profession. Is it -- does the term
22 wor k papers refer to whatever scraps of paper a

23 Wi tness or an accountant uses along the |ines of

24 preparing a docunent or does it refer to papers which

25 denonstrate the track by which a docunent is
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1 constructed?

2 MR, COLBO |I'mgoing to say both. Work

3 papers is everything that backs up the finished

4 product numbers, and that involves the data you

5 relied on, the process you used, the cal cul ations,

6 the assunptions, and sonme kind of a process to

7 navi gate through all that and accunulate it and to

8 track it through to the end. | think it's

9 al I - enconpassi ng.

10 JUDGE WALLIS: So the termincludes all of
11 that, rather than just a portion; is that correct?
12 MR, COLBO | would say so. Wrk papers in
13 an accounting parlance means the support you have for
14 your work product, and that involves, as | said, al
15 the cal cul ati ons and assunptions and sone kind of a
16 way to track it through fromstart to finish.

17 JUDGE WALLIS: May M. Grasso respond, as
18 well?

19 MR, GRASSO Well, | will agree with that
20 inits entirety.
21 MR, MARSHALL: The work papers we received
22 from Staff and intervenors included schedul es, and
23 not hi ng nore by way of raw cal cul ati ons, backup
24 information and so forth. Fromwhat M. Collins has

25 indicated to ne, we were trying to do the sane kind
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of provision in the rebuttal as we got just a few
weeks before fromthe Staff and intervenors' case.

In other words, there were not |arge bul k
anounts of docunments provided |ike we've just
provi ded here today. So in the context of what we
were trying to provide, we were trying to provide the
same kind of schedules and all that have been
provided to us in the interim fromthe answering
response from Staff and intervenors, from what M.
Collins indicates to ne.

MR. TROTTER:  Your Honor, 1'd like to
specifically respond to that, because we did provide
the conpany with extensive work papers tracking from
start to finish, with a detail ed explanation of how
we got frompoint Ato point Z and every nunber was
traced to a source.

MR, BRENA: | would like to point out that
the source for the nunbers was information provided
by the conpany. M. Marshall's coments sort of
assunes we're on equal informational levels. W're
not. They have all the information, they gave it to
us, so we could give back the sane spreadsheets they
gave us, but that has less utility, so I'd just like
to point out practically.

I'"d like to also point out that this issue
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wasn't raised, and I'd also |like to say that what
this Comm ssion neant when it conpelled them was
very, very clear. Wen the Commi ssion asked nme to
define what | neant by work papers at the tinme that
it conpelled, and | said we need to understand what
the begi nning point was that they |l ooked at in
updating their case, we needed to see the cal cul ation
fromthe beginning point to the nunber that they used
in their case. That's what |'ve asked for

We have a lot of raw data that we can
reconstruct and perhaps figure the begi nning point
out of. The calculation fromthe raw data to the
case nunber is absent. And perhaps the -- and what
appears to have been distributed is they went and
printed out a lot of raw data sheets. But there's no
-- | nean, it doesn't go to the distinction -- Judge
Wal lis, you nmentioned scraps of paper. |'d be happy
with a spreadsheet that showed how -- you know, what
nunber they picked out of the raw data, what their
calculation was, to what endpoint. And that is
what's absent.

And perhaps the best way to proceed here --
I mean, take Item Five on Collins Data Change Map
It says, Operating expenses excluding the

depreciation test period. Okay. 1'd like to see the
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cal cul ati on of that nunber in these work papers.

JUDGE WALLIS: It might be appropriate now
to bring Ms. Hammer forward so that she can respond
to questions. | will note for the record that Ms.
Hamrer also was a witness in the earlier phase of
this proceedi ng and has been sworn.

MR, MARSHALL: | think it would be hel pful
to have both Brett Collins and Ms. Hammer.

JUDGE WALLIS: Qur questions right now
relate to Ms. Hammer.

MR, MARSHALL: Ckay.

JUDGE WALLIS: So we would |ike to have her
conme forward.

MR, MARSHALL: One additional point that I
woul d just like to have the Comm ssion know. Wen
Staff indicated that they've given us the work
papers, it was in response to a data request, as M.
Maurer informs ne. So although we do have that data,
it was not supplied at the tinme that the filing was
made, as we understand it. W had to request other
data requests for backup infornmation.

JUDGE WALLIS: Very well. | think, as M.
Brena pointed out, the narrow question that we have
today i s whether the conpany conplied with the

Commi ssion's order and with its comm tment nmade on
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the record yesterday to provide certain docunents,
and the conpany did indicate on the record that it
under st ood what those docunents were and that it
woul d provide them

MR, MARSHALL: And it requested the work
papers that were used to do the calculations. It
didn't request us to try to create a new set of
docunents that would do math that has been done by
people in their heads, for exanple.

So then, if you took the raw data, you did
the calculations with a cal cul ator, what work papers
are, as | understand it, are the things that are in
exi stence when a document is created. You don't go
back out and recreate new material.

It mght be helpful, too, to hand out this
change nmap, and then we'll have Ms. Hammer cone up

MR. TROTTER: Just for the record, Your
Honor, we distributed our case on a Friday. | got a
phone call from| believe M. Maurer asking for work
papers, and | believe we submitted themeither one or
two busi ness days later. There was no fornmal
request, as | recall. W just gave it to them

MR, BRENA: Your Honor, if I could speak to
that just for a nonent. |f QOynpic felt that sone

data request that they had nade to Tesoro was not an
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appropriate response, then, under this Comm ssion's
rul es, the appropriate thing for themto have done
was first to have contacted us and ask for that,

whi ch didn't happen, and secondly, to file a notion
to conpel and to conpel Tesoro to produce that

i nformation.

Part of what we seemto be tal king about
here is, on the one hand, we're tal king about what
the Comm ssion just yesterday conpelled Aynmpic to
provide in the middle of a very difficult case, and
what | find nmyself tal king about is discovery
requests that there hasn't been any notion, there
hasn't been any indication of inmpropriety or that we
haven't responded i nappropriately. W seemto be
tal ki ng about what Staff and intervenors have done.
You know, that has nothing to do with what we're
tal ki ng about, what Staff and intervenors have done.

And if they wanted to bring a notion, they
could bring a notion. But if they were satisfied --
t hey obviously were satisfied with what we produced.
They didn't bring a notion. W obviously are not
satisfied with what they produced, asked the
Commi ssion to conpel it yesterday. Cbviously, there
was significantly good reason to nmake that request,

given the volunme of material that was provi ded today.
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1 Now, we've just reached the end of this.

2 So | would like, to the degree that it's possible, to
3 focus on what we're here to talk about, which is

4  whether or not the intervenors and the Staff have the
5 information that they need to participate in an

6 adj udi catory process in a neaningful way.

7 MR, MARSHALL: There's just one narrow

8 point that | wanted to nake on the issue that the

9 Chai rwoman had asked, and that | think we've gotten
10 confirmed by Staff. Wen Staff filed its case, it

11 did not file its work papers.

12 CHAl RWOVAN SHOWALTER: M. Marshall, M.

13 Brena is quite right. The only issue before us right

14 now, which we're trying to address, is not that

15 narrow i ssue. It's not before us. The only issue is
16 whet her -- actually, the only issue is whether you
17 have nmet the order to conpel. And | may have

18 di stracted even fromthat issue going back to June

19 11th. The issue is have you conplied, and --

20 MR. MARSHALL: Yes.

21 CHAI RWOVAN SHOWALTER: -- | asked you

22 earlier whether you were famliar with the genera

23 practice of providing work papers with testinony, and
24 you answered in the we. You said we. I'mtalking to

25 you as an individual. Let ne ask you this. Have you
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represented Puget Sound Energy in the past before
this Conmi ssi on?

MR. MARSHALL: Yes.

CHAI RMOVAN SHOWALTER: Have you filed
direct and rebuttal testinmony on behalf of Puget
before this Conm ssion?

MR. MARSHALL: W have, and in this case,
as well, and direct and --

CHAl RMOMAN SHOWALTER:  And on those
occasi ons, have you provi ded cont enporaneous with the
filing of your direct and rebuttal testinony work
papers? Have you ever not done that, is the
question?

MR, MARSHALL: We have supplied, in sonme
cases, work papers; in other cases, the work papers
have foll owed, |ike they have here, with data
requests, and just like Staff has done in this event.
And we had that practice here in this case, as we
understand it, both with subm ssion of the cases that
we made in direct and with the case that Staff and
i ntervenors have nade, where data requests have gone
out to inquire further into the work papers that the
parties have had. So that's the best response | can
give. That's our understandi ng, based on the

practice that we've had here, and all the parties
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have done it in the sane way. That is, they have
wai ted for additional information, additiona
requests to conme in. W've had -- actually, M.
Maur er had worked with Staff about asking for the
backup work papers that they had. They weren't
supplied with filing the case. They cane |later and
they came -- | don't know how much | ater, but they
didn't cone at the time that the filing was made.

But | understand that the point nowis the
wor k papers here that we have turned over in response
to the data requests, and again, there was no
statement at the tinme the filing was nade that we
hadn't done what the parties had been doing. The
question now, | agree, is whether these responses to
the data requests are responses that produced the
wor k papers that the witnesses that we have in the
cost of service area, M. Collins and Ms. Hammer,
have relied on to come up with their calcul ations.
They're here.

JUDGE WALLIS: Thank you, M. Marshall. W
did ask that Ms. Hammer be brought forward to respond
to questions. Could a chair be nmoved to counse
table so that she may share a m crophone with you,

M. Marshal | ?

MR. MARSHALL: |'ve al so been handed a
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1 Washi ngton Adm ni strative Code section on 480-09 -- |
2 believe it's 1(a), regardi ng whether work papers

3 woul d be submitted on rebuttal. | think there is, in
4 fact, a different standard on rebuttal, too. But,

5 again, I'mnot trying to argue that point. ['m

6 trying to --

7 JUDGE WALLIS: | think we've agreed that

8 that is not the issue before us today.

9 MR. BRENA: And just so the record is
10 clear, |1 do not agree that Tesoro did not provide its
11 wor k papers. In fact, by electronic transfer the

12 same day as filing, we sent M. Grasso's electronic
13 files in full with our case in chief. So | just

14 don't want his repeated characterization --

15 MS. HOUCHEN: We didn't. No.

16 MR. BRENA: Excuse ne.

17 MR. MARSHALL: They weren't sent.

18 MR. BRENA: | withdraw that comment.

19 JUDGE WALLIS: Very well

20 MR, BRENA: My boss told ne | was wrong,

21 but that the consultant was right.

22 MR, MARSHALL: Well --

23 JUDGE WALLIS: Very well. Now, perhaps we
24 can focus exclusively on the order of yesterday and

25 the extent of conpliance. Are there questions for
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1 Ms. Hammer? Ms. Hanmer, you are the person who
2 testified earlier in this proceeding; is that

3 correct?

4 MS. HAMVER:  Yes.

5 MR. TROTTER: |'m not sure she has

6 testified yet.

7 MR. MARSHALL: Well --

8 MR. TROTTER: She is identified as a
9 Wi t ness.

10 MR. BRENA: She's been deposed.

11 MR, MARSHALL: She gave deposition

12 testi nony.

13 JUDGE WALLI'S: But she has not been a

14 witness; is that correct?

15 MR. MARSHALL: She was not in the interim
16 case.
17 JUDGE WALLIS: Ah, thank you. | stand

18 corrected, and | stand corrected.

19 Wher eupon,

20 CYNTHI A HAMVER

21 havi ng been first duly sworn, was called as a wtness
22 and was exanined and testified as follows:

23 JUDGE WALLIS: Please be seated. M.

24 Marshal |, do you have any questions of M. Hammer?

25 MR, MARSHALL: Yes.
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EXAMI NATI ON
BY MR MARSHALL

Q Ms. Hammer, have you worked here over the
| ast week to provide all the backup material that you
used fromthe financial systenms at Oynpic to prepare
data for use in this case in the rebuttal to show how
the cal cul ations were made and to assist M. Collins
in his maki ng those cal cul ations for the purpose of
the data on this, the data change map, naking
adj ustnent to the direct case cost of service filing?

A Yes.

Q And how did you and M. Collins work
together to create the materials that you' ve worked
on for the filing of the rebuttal case cost of
service?

A | provided the data to M. Collins based on
the O ympic financial statenents.

Q So you would provide the raw data to M.
Collins in terms of backup information. Can you
descri be what kind of backup information you gathered
up and provided to M. Collins, give sonme exanples of
the kinds of materials that you would be collecting
fromthe financial records of QO ynpic?

A | provided M. Collins with the incone
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statenents, bal ance sheets on a nonthly basis for the
peri ods that he requested.

Q What ki nds of information did you provide,
for example, on the carrier property in service, the
first one on this list of -- the Collins Data Change
Map?

A The information provided for carrier
property in service was Aynpic's nonthly bal ance
sheet .

Q And so on down the line, did you provide,
to the best of your ability, the backup infornmation
that M. Collins would need to do the work for his
schedul es on doing the update for the cost of service
testinony that he filed in rebuttal ?

A. Yes, | provided himwith the information
that he requested to those cal cul ati ons.

Q Now, did you yourself do these calcul ations
or was that for M. Collins to work fromthe data
that you had and provided to himfrom O ynpic?

A M. Collins did the calculations for the
test period in the nodel.

Q Okay. That's -- have you provided, to the
best of your ability, all the backup information that
you had provided to M. Collins so -- as well as you

can reconstruct that, as well as you can recall?
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A. I have provided all of my work papers
supporting information that | provided to M.
Col I'i ns.

MR. MARSHALL: Nothing further, but I would
li ke to point out, because of that testinony, M.
Collins mght be appropriate to ask questions of, as
wel | .

JUDGE WALLI'S: Thank you.

MR. MARSHALL: Since he would do the actua
cal cul ati ons.

JUDGE WALLIS: M. Brena.

MR. BRENA: Well, | feel like I'min the

skit Who's on First.

EXAMI NATI ON
BY MR BRENA:

Q Ms. Hamrer, and |'mreading from your
testimony, it said, | have replaced projections with
actual data through April 2002 in order to align with
t he known and neasurabl e standards set for test
period data. | then annualized the updated
ni ne-nonth test period expenses with the exception of
oil losses and shortages, fuel and power and
remedi ati on, which | discuss later in ny testinony.

Did you do those cal cul ati ons or not?
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CHAl RMOVAN SHOWALTER:  You need a
nm crophone.

THE WTNESS: | provided that infornmation
as requested by M. Collins.

Q And by the information, do you nean the
annual i zed test period, new test period expenses?

A The information that was annualized was for
the months of May and June.

Q Did you do that cal cul ati on?

A. | did that calculation in nmy work papers,
yes.

Q Okay. Could | draw your attention, please,
to the Collins Data Change Map, the second page of
it? Do you see where it says Cynthia Hanmer Work
Paper Summary? It's -- there are two page ones and
one page two. It's the second page of the three-page
document in Item Four

A Yes.

COW SSI ONER HEMSTAD:  |'m sorry, |I'mstil
not clear. W' re on the second page of the
t hr ee- page docunent ?

MR. BRENA: Yes, it's captioned Hanmer Data
Change Map, and it's Item Four, and it refers to page
five of your -- of line 13 of your testinmony. Do you

see that?
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COW SSI ONER HEMSTAD:  Yes.
MR, BRENA: Ms. Hanmer?
MR, MARSHALL: Are you asking her to | ook
at the change map or the testinony?
MR, BRENA: The change map
THE WTNESS: | have the change map, yes.
Q Okay. Do you see it says, Updated anpunt
in dollar mllions, and it goes negative 2.8 for a
total operating expense for the test period?
A Yes.
Q Woul d you show nme that cal cul ation, please,
in your work paper?
A I'"m not sure | understand your question
Q Woul d you show ne how you cal cul ated --

woul d you show nme your cal cul ation of the negative

2.8 mllion? And if -- I"'mnot trying to play hide
the ball. The work paper you've indicated --
CHAl RMOVAN SHOWALTER: | want to interrupt

here. This witness is being asked a question under
oath and is now consulting with another person in the
room It's not appropriate.

MR. MARSHALL: W're trying to figure out
what the question neans.

CHAl RMOVAN SHOMWALTER: Wel |, the point is

that the witness is being asked the question, and
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she's not permitted to consult about the answer. |If
she doesn't know the answer, she should answer that.

MR, MARSHALL: | woul d object, because
don't believe we understand what the question is
that's bei ng asked.

CHAl RMOVAN SHOWALTER: Wel |, then, you need
to rai se the objection.

MR. MARSHALL: | just amright now Is the
request on what the subtraction was here? You were
about to clarify that.

MR, BRENA: |'d be happy to.

Q First, we're on the Hamrer Data Change Map

Item Four; correct?

A Yes.
Q Okay. And for the testinonial reference,
it says, Page five, line 13. Do you see that?

MR. MARSHALL: She doesn't have her
deposition in front of her

THE W TNESS: Yes.

MR. BRENA: This is all information on the
change map. |'mjust going through the colums one
at a tine.

MR, MARSHALL: Ckay.

JUDGE WALLIS: Is this information that the

conpany provided in response to yesterday's order?



2729

1 MR, MARSHALL: Yes, this is something we

2 t hought woul d be hel pful to people in order to be

3 able to --

4 JUDGE WALLIS: Very well. M. Mrshall, we
5 cannot hear you, and | think the question's been

6 answer ed.

7 MR, MARSHALL: Yes.
8 MR. BRENA: Okay.
9 Q And do you see that the fourth col umm,

10 Updat ed Anopunt, a dollar synbol and million, where it

11 says negative 2.8 nllion?
12 A Yes.
13 Q Woul d you pl ease show nme your cal cul ation

14 of that nunmber on the work papers that you refer to?
15 A. The work papers that are indicated on the
16 right-hand side, 4.1 and 4.2, contain the amunts

17 that make up the difference of the 2.8.

18 Q Is it your testinony that the calculation
19 of the 2.8 is not set forward in those work papers,
20 but only that the raw data is in those work papers?
21 Did | understand your answer correctly?

22 A No.

23 Q Then woul d you pl ease show ne the

24 calculation that you nade in order to derive the 2.8

25 mllion?
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1 JUDGE WALLIS: Does Ms. Hammer have a copy
2 of the work papers that were provided today?

3 THE W TNESS: Yes.

4 JUDGE WALLIS: Okay. The question is, as

5 understand it, to please show where in those work

6 papers the cal culation of that negative 2.8 mllion

7 dol | ar figure appears.

8 Q And let ne clarify ny question. It is not
9 at this point a question to show how to calculate it
10 or for the raw data; it's a question to show the

11 calculation of it, not the beginning point.

12 A I don't have a copy of ny rebutta

13 testimony, but | believe that the pieces that make up
14 this 2.8 are indicated in ny rebuttal testinony.

15 Q Is the calculation set forward in your work

16 papers or not?

17 A. Yes.

18 Q Woul d you pl ease show it to ne?

19 A On the incone statenent.

20 Q Are you in work paper 4.1 or 4.27

21 A 4. 1.

22 Q Pl ease conti nue

23 A. The 2.8 is nmade up of the difference

24 bet ween fuel and power, oil |osses, and renedi ation

25 expenses.
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1 Q Is that calculation set forward or is the
2 raw data that you would use in that cal cul ation set

3 forward in your work paper?

4 A It's the raw data.

5 Q Can you show ne the calculation of the 2.8
6 mllion anywhere?

7 A The 2.8 million is sinply the change

8 between the actual information or the new worksheet
9 that was provided and what was in OPL 31

10 Q Pl ease understand ny question is not to

11 have you verbally describe what the cal cul ation

12 shoul d be; my question is to ask you to show nme if
13 that cal culation exists in the work papers that were

14 provided to Tesoro today?

15 MR. MARSHALL: Well, the calculations are
16 referred to in the actual deposition -- or the actua
17 testimony itself on how the cal cul ati on was done. If
18 it's done in the testinony itself, the derivation,

19 any additional, again, scrap of paper that may have
20 been needed, you can see how it was derived, it's in
21 the testinony, and the data is there against which to
22 test it.

23 JUDGE WALLIS: Is counsel --

24 MR, MARSHALL: | object to the question

25 because it assunes -- it assunmes sonet hi ng about how
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a procedure is done. | nean, it could be -- the
calculation could be explained in the testinony, the
wor k papers are --

JUDGE WALLIS: M. Mrshall, |I'mnot sure
that the question assumes anything. The question is
nmerely whether the cal culation appears in the work
papers, and it strikes nme that the answer to that
woul d be either yes, with an illustration, or no.

MR. MARSHALL: Correct, but, also, it
assunes that there would be work papers if there were
some vagueness about how the cal culation was to be
done. If, fromthe testinony, you could not
determ ne how it would be done, then it m ght nake
sone sense to have sone additional spreadsheet or
Excel programto show how it was done. 1In this case,
| think the question assunes a nuch bigger
cal cul ati on than was actually done in the testinony
provi ded.

CHAl RMOVAN SHOMALTER: M. Marshal |, you
can argue that such a calculation isn't required in
the work papers, but the question is sinply is it in
the work papers, and then it's a different question
as to whether that is deficient or not as far as work
papers are concerned.

MR, MARSHALL: Right, | just hope the
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record doesn't get confused as to what was provided
in the actual rebuttal testinmony itself.

JUDGE WALLIS: | think the record will be
clear as to what the rebuttal testinony contains. |If
there's any question, we could entertain a notion to
receive that testinony now.

MR. BRENA: [|f -- I'"mnot sure where we
are. My | continue my questioning?

JUDGE WALLIS: Yes, you may. Well, has the
Wi t ness answered your question?

MR. BRENA: | understood her answer to be
that the cal cul ation was not set forward in the work
papers. Could | have you the wi tness please confirm
my under st andi ng?

JUDGE WALLIS: Is that correct, Ms. Hammer?

THE W TNESS: The work papers contain the
line itens that nmake up the 2.8. The 2.8 is not
directly reflected in the work papers.

JUDGE WALLIS: Thank you.

Q Now, just to stay with that change in the
total operating expenses of 2.8, could | direct you
to M. Collins' Data Change Map, line five, Item
Nunber Five? Could you please tie for ne the $2.8
mllion calculation to the updated anobunt, shown as

33, 446, 000?
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A. That question woul d be better directed at
M. Collins. |I'mnot famliar with that particular
adj ust mrent that was nade.

Q Do you see, in the far right-hand col um of
the Collins Data Change Map, Hammer Data |tem Nunber
Four ?

A Yes.

Q And that is the data itemthat we just
di scussed with regard to the 2.8 nmillion on your
chart; is that correct?

A That's correct.

Q Are you suggesting that it was M. Collins
that provided you with the operating expense nunbers?

A. No, | provided M. Collins with the
operati ng expense nunbers.

Q What operating expense nunber did you
provi de himw th?

A The incone statenent.

Q Was it the 33 million-446 -- is that the
nunber that you provided M. Collins with for the
operating expenses?

A I don't know what the exact number was.
The operating expenses were taken off of the income
statement that was provided on Work Paper 4.1.

Q Did you do that?
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1 CHAIl RWOMAN SHOWALTER: What do you nean by
2 do that?

3 Q Did you cal cul ate the operating expense

4 nunber that M. Collins used in his nodel?

5 A. I'"'mnot sure | understand the question. |
6 provided M. Collins with the spreadsheet.

7 Q How was the 33, 446,000 -- woul d you pl ease
8 show me the cal cul ati on of that nunber?

9 MR. MARSHALL: |It's been asked and

10 answered. The witness said that M. Collins would be
11 the proper -- nore appropriate one to ask about that
12 updated anobunt. It's shown in that segment of the
13 Col lins Data Change Map.

14 Q It's -- Ms. Collins, did you provide --

15 excuse ne, Ms. Hammer, did you provide M. Collins
16 with the operating expense nunber or did you provide
17 M. Collins with raw data?

18 A | provided M. Collins with the incone

19 stat enment .

20 Q Turni ng back to your work sheet, where you
21 i ndicate the change in total operating expenses, |'m
22 trying to understand why you did this calculation at
23 all, if you just provided himwith the raw data and
24 let himcalculate it. I'mjust -- |let nme rephrase

25 t he question.
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Wth regard to the Hanmmer Data Change Map,
the updated amounts in mllions, for Itens One
t hrough Five and on the next page, Six through 11,

can you show me the cal cul ation of any of those

nunber s?

A. The updated anmpunts are anmounts taken from
raw dat a.

Q Can you show nme your cal culation? |

understand you took them fromraw data, but can you
show me how you took themto raw data to cal cul ate
any of those changed nunbers?

A They don't require a cal cul ation.

Q Then why did you calculate it?

MR, MARSHALL: | would object to the
guestion as assumng a fact not in evidence. This
Wit ness --

JUDGE WALLI'S: Perhaps the question could
be rephrased.

MR, MARSHALL: | think the question is
argunent ative.

MR. BRENA: Thank you for your patience. |
mean, she testified in her testinony that she did the
cal cul ati ons of these nunbers and provided themto
M. Collins, and the conpany's provided this change

map that shows her calculations in detail with -- and
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what the updated anounts were that she provided.

Now, Ms. Collins -- excuse me, Ms. Hamrer, did --
MR, MARSHALL: Well, | would have to object
to that characterization. | think that if he wants

to ask a specific question about a line item and how
that nunber shows up in the papers provided, that's a
fair request, but to do a general statenent | think
was i naccurate.

MR. BRENA: Okay.

Q Did you provide M. Collins with any
cal cul ations or any nunbers that he used in his
nodel ?

A Coul d you repeat that question?

Q Well, in your testinony, where you said, |
have repl aced projections with actual data through
April 2002 in order to align with the known and
nmeasur abl e standard set for test period data, did you
do that or not? And that is page five of your
testinmony, lines six through eight.

A Yes, | did replace the projections with
actual data through April of 2002. They were
presented to M. Collins in the formof Oynpic's
mont hly incone statenment and nonthly bal ance sheet.

Q Thank you. You go on to state, | then

annual i zed the updated nine-nonth test period
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expenses with certain exceptions. Did you do that?

A After | updated the projections with
actual s through April, the remaining nonths that were
annual i zed were May and June.

Q Is the answer to my question yes, that you
did what you represented to do in your testinony?

A Yes.

Q Woul d you show ne that annualization
cal cul ation, please?

A It's contained on the income statenment in
the forecast nonths of May and June.

Q By it's contained, do you nean the end
nunber of your annualization or do you nean the

calculation of it?

MR, MARSHALL: Well, | object. The whole
MR, BRENA: | withdraw the question.
MR. MARSHALL: -- point of annualization --

JUDGE WALLIS: The question's been
wi t hdr awn.
MR. MARSHALL: -- annualization --
Q Pl ease, pl ease show nme your an
annual i zati on of May and June. Please direct nme to
it.

MR. MARSHALL: Describe howit's done.
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MR. BRENA: | didn't ask that it be
described; | asked to see the cal cul ati on.

CHAIl RMOMAN SHOWALTER: Well, also, this is
a question and answer, and it is not appropriate for
counsel to advise the witness how to answer the
question. If she can't answer the question, that's
one thing, but this is not a question of you, M.
Marshall; it's a question of Ms. Hammer.

MR. MARSHALL: And | guess the only
objection | have is just that annualization is a
process that it describes itself, so |I'm confused.

CHAI RMOVAN SHOMWALTER: Could we -- | maybe
interrupted M. Brena even nore, but it seems to ne
there are two questions here. One, did you do the
calculation with a calculator, for exanple, did you
do a cal culation, a nunber crunching that annualized
those figures?

THE WTNESS: It's actually a fornula
contained in the spreadsheet.

CHAI RWOVAN SHOMALTER: So you punched sone
ki nd of button that produced those numnbers?

THE W TNESS: Correct.

CHAl RWOMAN SHOWALTER: So you did the
cal cul ati on?

THE W TNESS: Correct.
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CHAl RMOVAN SHOWALTER: So then | think M.

Brena is back to is it or is it not -- it's a yes or
no question -- shown anywhere in the work papers? |Is
that -- have | interrupted you or have we gotten back

to your question?
MR. BRENA: You've done better than I.
Thank you.
Q Where's the fornul a?
A The formula is not shown on the
spreadsheet.
Q Woul d you show ne the fornula in your

testi mony, please?

A | don't believe the formula is in ny
testi nony.
Q Woul d you show ne the fornula anywhere?

CHAl R\MOVAN SHOWALTER: M. Brena, it m ght
be just easier to ask is the fornula anywhere,
because | think --

MR, BRENA: Thank you.

CHAl RMOVAN SHOWALTER: -- it's a sinpler
question. If there is one, is it anywhere? Then you
can ask, Wiere is it?

Q Is it anywhere?
CHAI RWOVAN SHOWALTER: I n your testinony or

the work papers?
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Q Wel |, anywhere that's been provided to
Tesoro?

A No, | don't believe the fornmula is actually
shown in the work papers.

MR, BRENA: That's the problem | could go
through every item but that's the problem That's
the operating expense nunber.

MR, TROTTER: Could | just ask one question
of the wi tness, Your Honor?

JUDGE WALLI S: M. Trotter.

EXAMI NATI ON
BY MR TROTTER:

Q Ms. Hammer, do the work papers show a tying
of the nunber that you end up with to your Exhibit
CAH-4, which, for the record, | believe is 8197 |
think it's the Case Two that you sponsored in your
direct testinmony. |In other words, do the work papers
start with your direct exhibit and then trace it
through to where you end up in your rebuttal exhibit?

A | believe that that question would be
directed to M. Collins.

MR, BRENA:  Well, | --
JUDGE WALLIS: M. Trotter, do you have a

followup to that?
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1 MR. TROTTER: No
2 JUDGE WALLIS: M. Brena.
3 MR, MARSHALL: May | -- before we | eave

4 this cal culation on annualization, my | ask a

5 clarifying question?

7 EXAMI NATI ON

8 BY MR MARSHALL:

9 Q VWhen you do an annualization, is that a
10 standard definition for a calculation that you do
11 when you have a certain nunber of nonths for a year

12 and you want to conplete the full 12 nonths of the

13 year?
14 A. Yes, it's a standard cal cul ati on
15 Q And how is that standard cal cul ation

16 performed when you use the word annualization? |Is
17 that inplied that a calculation will be done

18 according to a standard?

19 A. Yes, it inplies 12 nonths divided by the
20 nunber of actual data that you have.

21 Q On this calculation, when you say you

22 annual i zed sonet hi ng, does that describe how you did
23 it?

24 A Yes.

25 MR, MARSHALL: Thank you.
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1 MR BRENA: 1'd like to follow up
2 JUDGE WALLIS: M. Brena.

3

4 EXAMI NATI ON

5 BY MR BRENA:

6 Q We have actual data in your annualization
7 correct?

8 A Yes.

9 Q And we have estimated data in your

10 annual i zation; correct?

11 MR, MARSHALL: | object to the formof the
12 gquestion. That is the way the annualization is done.
13 MR. BRENA: No estimated for May and June;
14 entirely. Entire projections.

15 MR, MARSHALL: That's -- again, | object,
16 because that's what is annualization, that's the

17 definition of annualization, as Ms. Hanmer just

18 testified.

19 JUDGE WALLIS: Could the witness respond to
20 t he question, please?

21 THE W TNESS: Could you repeat the

22 question?

23 Q Did you project May and June?

24 A Yes.

25 Q So you had ten nonths of actuals, two
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nmont hs estimated, and then you -- and that's the way
that you annualized?

A Coul d you repeat that agai n?

Q You had ten nonths of actual, two nonths of
projections, and that was the manner in which you
annual i zed?

CHAl RMOVAN SHOWALTER:  |'m sorry, but I'ma
little -- |1 think -- is a nore precise question, did
you take ten nmonths of actual --

MR. MARSHALL: Yes.

CHAl RAMOVAN SHOWALTER:  -- and add in two
nmont hs of estimate and divide by 12? |Is that what
the conputer did for you, or not?

THE W TNESS: Actually --

CHAl RMOVAN SHOMALTER: O do you know?

THE WTNESS: It was nine nonths when
made the calculation. W did not have actual data
for April at that time. April actuals were provided
at a later tine.

Q So you took nine nmonths of actual -- please

just descri be what you did.

A I took nine nmonths of actual and annualized
for May -- well, at that tinme, it would have been
April, May and June.

CHAI RWOMAN SHOMLTER: Were the three
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1 remai ni ng nont hs based on the first nine nonths of

2 actual ?

3 THE W TNESS: That's correct.
4 CHAI RMOVAN SHOWALTER: But the cal cul ation
5 doesn't actually -- you don't actually use those

6 three nonths; you just start with nine nonths and

7 then punch a button that produces a 12-nonth figure?
8 THE W TNESS: Yes.

9 JUDGE WALLIS: Does it divide the

10 ni ne-nonth total by nine and put the result in each

11 of the remmining three nonths, or does it calcul ate

12 based on any other formula or neans of deriving the

13 m ssi ng numbers?

14 THE WTNESS: |'msorry, could you repeat
15 t hat ?
16 JUDGE WALLIS: What | was asking was how do

17 the nunbers for the three absent nonths get there?

18 VWere do they cone fron? Do you total the existing
19 nine nonths, divide by nine, multiply by three, and
20 add, or is there sonme other neans, |ooking at trended
21 figures for that period of tinme, over tinme, sone

22 ot her way of deriving those nunbers, if you know t he
23 answer ?

24 THE WTNESS: |'mnot sure | know the

25 answer .
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1 Q Did you use actual data for April?

2 A Yes.

3 Q So what three nmonths did you project?
4 A VWhen this particul ar spreadsheet was

5 provided to M. Collins, April actuals were not

6 available. It was provided to M. Collins through

7 March, with three nonths being estimated. When April
8 cl osed and actuals were available, | provided an

9 updat ed spreadsheet to M. Collins.

10 JUDGE WALLIS: I'mgoing to interrupt the
11 qguestions right now and ask, M. Brena, for you to
12 repeat what you want at this point. Wat would you
13 i ke the Commission to do, given the situation that
14 we find ourselves in? And then | would like to go
15 off the record and confer with the Conmi ssioners

16 about their desires for proceeding at this point.

17 CHAl RMOMAN SHOWALTER: Before M. Brena

18 answers, since his answer mght be |onger than the
19 three mnutes that | have, | have to | eave exactly
20 3:00, and so | will listenin, if this is still

21 going, fromnmy cell phone. But the only thing |

22 wanted to add here is that we obviously didn't finish
23 with M. Hanl ey, but since we have had a chance to
24 observe himand talk to him | hope that if we need

25 to ask more questions, we would find sone way to do
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it by conference call at sone point.

MR, MARSHALL: That woul d be acceptable to
us.

CHAI RWOVAN SHOWALTER: Only if that is the
only way to do it.

MR. BRENA: He is not avail abl e next week.

JUDGE WALLI'S: Qur nore i medi ate questi on,
M. Brena, and | think formally we should excuse M.
Hanl ey fromthe stand at this point, subject to being
recall ed, either in person or by tel ecomunications,
and get back to nmy question of you, which is what
woul d you like us to do at this point or what would
you |like to happen?

MR, BRENA: Could | go off the record for a
nonment, pl ease?

JUDGE WALLIS: Yes.

(Recess taken.)

MR. BRENA: Thank you.

JUDGE WALLIS: M. Brena.

MR, BRENA: This is, | think, what's truly
meant by the horns of a dilemma, trying to figure out
how to sort your way through this, both for the
Commi ssion and, frankly, for ne, as well

' masking the Comrission to dismiss this

case outright. In the event the Com ssion doesn't
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do that, then | would like to renew ny notion to
strike their updated rebuttal case consistent with
the notions filed by Staff, Tosco and Tesoro. And
realize that the Conm ssion may or may not decide
this matter now.

I would also request that if it's not
deci ded i nmedi ately, that Ms. Hamer and M. Collins
not be allowed to | eave this roomuntil they've fully
expl ained their case to our experts. And | would ask
for that -- | nean, if the whole case is disnissed,
there's no reason to do that. |If their updates are
struck, there's no reason to do that, but -- and
those are what -- | am asking for the case to be
di sm ssed and | have pending a notion for sanctions.

And in response to -- for prior violations,
we still do not have the throughput information that
we need to proceed with this case to denonstrate what
t hroughput is representative. |'ve asked the
Conmi ssion to hold that they have not denopnstrated
that their proposed throughput is representative, and
|'ve asked for that factual finding because they have
not produced the discovery to allow ne to show that
it's not representative. So if this case is not
di sm ssed outright, | would ask on the throughput

issue for that finding to be entered and | woul d ask
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for the notions to strike their rebuttal case to be
entered, and regardless, | do not -- | would ask that
their experts stay in the roomuntil we can at | east
begin to understand their rebuttal case.

COW SSI ONER HEMSTAD: If | can pursue that
| ast point. You nean to stay in the room and on the
record, continue the kind of inquiry that you have

currently been naking?

MR. BRENA: | actually had in mnd nore of
an informal conference that -- | nmean, you know, now
I'"'m not sure whether to -- whatever representations

are made in that conference, we have to rely upon in
t he hearing, and so heaven forbid there be a dispute,
so perhaps with the court reporter present, if that
woul d be possible to do, and --

JUDGE WALLIS: Continue in the nature of a
deposition?

MR. BRENA: A deposition or infornal
conference, and just |let the experts sit and ask the
gquestions till they understand everything, because
this is just -- you know And this -- and 1'd Iike
to point out again, this is not the first instance.

I nean, we're in the mddle of a case.
And with regard to -- well, so you just

asked me to say what it is | wanted, not why |I wanted
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it, so that's what I'm asking for. |'m asking, just
to summari ze, the case to be dismissed outright. |If
it's not, I'd like to renew the nmotions to strike,

because it's just not fair to ask us to proceed on a
rebuttal case under these circunstances.

We' ve been working just trenmendous hours.
We're in the mddle of this case. W will continue
to do that if that's the only option that we have.
But it is not fair to ask the parties in an
adversarial process to continue with a case that's
been so updated and so changed with no support for
what those changes would be. [It's one thing to
change a case and update a case and provi de the work
papers and information so people can follow it a week
before, but I'd ask the Conmi ssioners to bear in mnd
that this rebuttal case is twice as big as that
direct case. | nean, this thing is -- and the
schedul e was set up a week before hearing to do that.
This is one of the worst cases of sandbagging |I've
ever seen.

So all | can say is is we'll continue to do
the best we can, but this record and this
adj udi cation is becom ng tainted by the repeated --
repeated violations of this Comm ssion's procedures,

and how far do you want to reach to reach these
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1 issues. So I'd ask you throw the whole darn thing

2 out or let's sinplify it so that it becomes a nore

3 manageabl e proceeding. W've got all this rebutta

4 testinmony sitting out there that we've got to get

5 t hrough. W don't have barely tine to do it. It's
6 all updates, and we haven't been provided the

7 informati on we need to effectively participate in an
8 adversarial process. So please get rid of this case
9 and nmake it sinple and manageabl e.

10 There should be no commtnent on the part
11 of anybody in this roomto continue to allow themto
12 do this. And regardl ess of what's selected, | would
13 like to not |let anybody |l eave this roomuntil we have

14 the answers, at long last, that we find the holy

15 grail.
16 JUDGE WALLIS: 1'd like to ask --
17 MR. BRENA: And let nme just add, on their

18 ei ghth change to their cost of service, their eighth
19 change to their cost of service, that's what we're
20 trying to understand here. So throw it out, please.
21 If you don't, get rid of this rebuttal case, narrow
22 the scope of this thing so it's manageable. They

23 haven't supported it, they didn't put on a direct

24 case, they haven't even given us work papers on what

25 they've done in their rebuttal case. You know, |et
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1 themlive on the direct case they filed. There's

2 not hing wong with that.

3 JUDGE WALLIS: M. Finklea.
4 MR. FI NKLEA:  Your Honor, there would be a
5 tremendous -- there's been, by nmy client and everyone

6 el se who's in this proceeding, a trenendous

7 i nvestment already in the proceeding, which is part
8 of why Tosco has tried so hard to work with what

9 we' ve been provided. At this juncture, Tosco joins
10 Tesoro in requesting that the Conm ssion dismss the
11 case, and if the case is not to be dism ssed, that
12 the rebuttal case be struck

13 We filed notions to strike parts, and even
14 in that nmotion said then that we hadn't had enough
15 opportunity even to study the case to know what el se
16 shoul d be struck, but at this point, we believe the
17 whol e rebuttal case should be struck if the case is

18 not to be dism ssed.

19 JUDGE WALLIS: And M. Trotter
20 MR, TROTTER: Thank you, Your Honor. 1've
21 said it before. | haven't seen anything like this

22 case in my experience, and this is another episode.
23 I think the issue before the Conmission is what to do
24 about the specific notion to conpel -- or order to

25 conpel, excuse nme. You ordered the work papers
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conpelled. | think it was pretty clear yesterday
what everyone nmeant by work papers. It neant the
underlying assunptions and cal culations. It's also
pretty clear that's not what we got.

| don't think the term annualization is a
term of standard applicability. As Your Honor
indicated, is it nine nonths, with the result
multiplied by three, is it some trend, is it average
of nonthly averages, is it first and |l ast nonths
divided by two? | mean, it just all depends on what
you want to do. And is it a balance sheet account or
i ncome statenment account. And | guess what | cone
down to is it's a pretty sinple matter on the work
papers to explain that and just say this is how it
was annual i zed.

So | think it's pretty clear that there was
no response, no sufficient response to the order
And the second part is the problemthat we have now
is trying totie it to their direct case, or is it
not even to be tied at all. And frankly, M. Collins
may be the one to answer that, and he hasn't had a
chance to do that.

So our Staff continues to be concerned
about how to evaluate the nunbers that we've been

given. So what to do? And the renedi es that have
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been suggested are certainly a decisive -- decisive
one. W do have a deposition set for Mnday. W've
all been working very hard, and so | don't have a --
I think your discretion in this case, under this
ci rcunst ance, where we are today, all things
considered, is about as wide as it's going to be in
anyt hing that you do because of the nature of this
case from day one, and the sanctions that are pending
and so on.

So | had a chance to speak briefly with M.
Eckhardt before he left. He didn't give ne a strong
recommendation, so I'll just leave it to your
di scretion. But | think any remedy that has been
suggested coul d be defended.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: Yes, thank you, Your Honor
We' ve gone through two exanples with Ms. Hammer here.
The first one, | believe, was answered to the
satisfaction of people. The second one was on this
annual i zati on question, how was annuali zati on done.
And Your Honor asked the right question, did you just
take the average of the nine nonths and then put
those nunbers in the next three months. The work
papers show exactly that that's the way it was done.

If you look at the actual papers that M.
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Collins has, it shows up in the work papers as the
average of the past nine nonths, and the plugged
nunbers are in there, each number is exactly the
same, so there should be no question. |If there is
any about the definition of annualization,
annual i zation was a sinple mathematical cal cul ation
with no further explanation required, just like |
subtracted A fromB. The work paper supplied on this
shows that on its face, so that the question here,
based on one exani nation of Ms. Hammer on the
annual i zation, this figure, is what we're working
from at the nonent.

I think that M. Collins and Ms. Hammrer can
answer all the questions that anybody has about how
these nunbers are derived. They're in the work
papers. | think we're rushing ahead based on one
cal culation here that actually decreases the cost of
service by $2.8 million. And the question is how did
that calculation get made. It's an annualized
nunber, The work papers thenmsel ves show what is
meant in that context by annualization.

So we're going froma small particular to a
| arge general conclusion that this conpany has not
provi ded the work papers necessary to nake the

calculations to cone up with an updated cost of
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servi ce study.

Now, again, there's a |lot of work papers
here and the people have said that they had an hour
to go through it. There's been representations that
all that's out there is raw data not tied to
anyt hing, but that's not exactly what M. Col bo said.
He said they're still working through that. So |I'm
afraid that the notion here that's being made is
bei ng made for a purpose of trying to junp ahead and
make a | ot of work papers where people have supplied
t he background i nfornmation.

Wth regard to the throughput, we've -- the
indications are that all that can be tied and that
t he throughput, the power costs, those are clearly in
the work papers, so what we have here is we have an
al l egation that maybe the work papers aren't
conpl ete, wi thout having anybody find a specific
exanpl e of where they are not conplete in any regard
to being able to do the cal cul ati ons.

So | would again object at this tinme to
having any kind of notion with regard to -- that M.
Brena has made. | don't object to the deposition
that's already scheduled for Ms. Hammer. [It's
al ready schedul ed for Monday. | think it would be a

good idea to have M. Collins here at the same tine



2757

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and either do it jointly on the record, with both of
those fol ks under oath, and if there's any question
after they've had further review of the work papers
that were given, those questions can be answered.

M. Collins did nost of the cal cul ations
based on the information that Ms. Hamer gave to him
He woul d have been the appropriate person to ask of
t hese questions on how the exact cal cul ati ons show up
in his work papers. That hasn't been done.

We' re being taken fromone particul ar and
generalized to an overall. You haven't supplied work
papers for adjustnents to the basic case that was
filed, when, in actuality, the work papers are there.

Now, | can understand why M. Brena would
like to have this case removed. He would then -- we
woul d then have to file again and all of this
i nformati on would be refiled. It would delay O ynpic
at | east another seven nonths in getting any kind of
a rate increase. This conpany, again, is not only
under financial stress, but it's under stress for
having it performits public service obligations.

We have had a conmpressed tine schedul e.
Again, a normal utility case would take 11 nonths.
Thi s has been conpressed to seven. |t has been

rushed, and it's been rushed so that we could get to
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an end result here. But | think the right approach
woul d be to take the information that's given and
have the deposition go forward that's schedul ed on
Monday with Ms. Hammer. |f there's any question
about how these nunbers were derived, they could be
answered by Ms. Hamrer and M. Collins at that tine.

M. Collins informs me he's confident that
all these can be explained fromthe work papers that
he's presented. M. Hanmmer is confident she can
expl ain where she provided the information fromthe
financial records of Oynpic to M. Collins.

But, again, if we're going on one colum of
annual i zation, that, | think we've definitively
shown, is apparent on the face of the work papers how
that cal culation was done. |It's no nore than an
average of nine nonths and then three plugged nunbers
in to the remai ning nonths.

MR. BRENA:  Your Honor, if | may, briefly.
First, it isn't about one single nunber or one single
issue. Ms. Collins was -- excuse ne, Ms. Hamrer was
unabl e to support or show the cal cul ation for any of
t he updated amounts that she provided to M. Collins.
She was unable to show, with the exception that we
acknow edge of throughput and fuel and power any of

the calculations. Al we were provided was raw data.
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Now, the Comm ssion should not allow this
rebuttal case to overrun this entire proceeding, and
that's what's happening here. An inproperly filed
rebuttal case with a whol e new case, a whol e new cost
of service, whole new nethodol ogi es for cal cul ation
a huge case, twice the size of the direct case, was
put in a week before hearing. Now, with regard to
the work papers issue, they were due with the case.
That was the rule of the case. Wth regard to the
data request that we got yesterday, they said these
wor k papers didn't exist. Clearly, they said they
didn't exist, and that's where they were going to
stop. And we were going to go forward with this
heari ng, and we had no work papers for Ms. Hammer and
we had a quarter-inch stack for M. Collins. Today
we conme in with a seven-inch stack. So they not only
exi st, but they're seven inches thick. And they
didn't produce them yesterday and they don't conply
with this Conm ssion's clear order that indicated
exactly what it was that needed to be provided to the
parties today.

| said at the time | would request that
this proceeding be dism ssed if those were not, in
fact, produced. They were not. Please do not allow

an unsupported rebuttal case that we're trying to
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learn in the mddle of the proceeding to overrun this
proceeding. | nean, if you don't dismiss this
outright, and | think that you should, not only for
this, you also have pending notions for sanctions
that request dism ssal. W cannot address in this
adj udi cation the representative nature for the

t hr oughput .

Let me point out, if this case is disnissed
and they have to conme back and file, we will be
closer to normal operations on this line. They wll
be likely to put on their case on direct. They wll
likely to have nore normalized expenses, because
their expenses are dropping as tine's noving forward,
as we're noving away fromthe Whatcom Creek incident.
The next rate case would be easier and we m ght have
actual discovery init.

But if it is not dism ssed, the appropriate
thing to do is to revisit this rebuttal case and to
say how many opportunities do you give a conpany that
won't support its case. How nmany opportunities do
you give them Al | asked for yesterday was an
opportunity to understand their eighth cost of
servi ce study that they advanced in this case. That
isn't an unreasonabl e request for soneone appearing

before you.
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So | would renew ny request to you.
There's a clear pattern here. And | think it's the
appropriate thing to do, or I would not ask for it.

JUDGE WALLIS: M. Marshall, if the
Commi ssion were to deny M. Brena's notions on
condition that Ms. Hammrer and M. Collins remain to
respond to questions, would the conpany be willing to
support that?

MR. MARSHALL: Yes, Your Honor, we woul d.
Most definitely.

JUDGE WALLIS: Very well. W will be in
recess now and the Conmi ssioners will deliberate on
t he questions that have been posed.

MR. FI NKLEA:  Your Honor, could I nmke one
remark before we go into recess?

JUDGE WALLIS: M. Finklea.

MR. FINKLEA: As litigious as this
proceedi ng has becone and as close as all the
participants are, | think, as the Conm ssion
del i berates, one of the things you have to think
about is the precedent for intervenors and Staff and
Public Counsel, who's not here in this proceeding,
but normally is, if the utilities of this state get
the notion that they can do what this conpany did in

rebuttal. And as Chai rwoman Showal t er noted, counse
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for this utility is also counsel for Puget Sound
Energy, and if -- and | represent, as you know, sone
of the largest end users of energy in this state.

If the precedent fromthis proceeding is
that rebuttal cases can be used to nove the ball so
much that the only way to participate is literally to
have people Fed Exing things, working till 2:00 in
the norning, you wear down people to the point where
| guess the utilities win, because they wear us out.
And | think that M. Brena is so right that, if
nothing else, this rebuttal case nust be struck.

JUDGE WALLIS: We're in recess.

(Recess taken.)

JUDGE WALLIS: Let's be back on the record,
pl ease. The Conmi ssioners have deli berated on the
i ssue that the parties have presented and have
determ ned to deny the notion to disniss outright and
deny the nmotion to strike the updated rebuttal case,
and as a condition of doing so, will direct the
conpany to nmake Ms. Hamer and M. Collins avail able
today until the Staff and intervenor questions are
answer ed.

Ms. Hammer's deposition is established for
Monday norning at 9:00 a.m, and the Conm ssion will

direct, if the parties so desire, that M. Collins be
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avai l abl e for deposition on Monday, as well

In addition, the Conmi ssion wants to nake
some observations on the situation. As the parties
have indicated, this is not a typical case. Jdynmpic
is a different situation from al nost any proceedi ng
that the Conmi ssion has faced in prior years in terns
of its situation. The Conmi ssioners believe that we
are so far along and have so nmuch invested in the
current process that it would be | ess burdensone on
the parties to take this process to conclusion than
it wuld be to dismiss and to start all over again,
even though it may be that the resolution of such a
case would not take the full seven nmonths for
concl usi on.

The Conmi ssioners are concerned that they
have all of the information that is reasonably
avail able. They are concerned that the public
i nterest demands that they proceed to a tinely but
final result in the matters that the parties are
raising and in settling the policy issues that the
parti es have raised, as well

The Conmi ssioners found the surrebutta
today to be valuable in its addition to the record
and believe that it has denonstrated that the parties

are capabl e of responding to the chall enges and that
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1 the Commi ssioners are justified in their belief that
2 the result, even given the chall enges that the

3 Conmmi ssion faces and that the parties face will

4 provi de an adequate record for appeal, will neet the
5 parties' needs, all of the parties' need for the due
6 process of law, and that the result will be

7 consistent with the public interest. So do the

8 Commi ssi oners have any additional conments at this

9 time?

10 COW SSI ONER HEMSTAD:  No.

11 COW SSI ONER OSHI E: No.

12 JUDGE WALLIS: Very well. Wth that, we
13 will close the record for today. | have the Collins

14 Dat a Change Map, which | think, because it has been
15 referenced, it would be appropriate to enter into the
16 record. And | will ask the parties later in the

17 proceedi ng for their guidance as to an appropriate

18 sponsor and an appropriate nunber to assign

19 And with that, | believe that our next

20 meeting in hearing will be at 9:30 on Tuesday

21 norning. | have asked the parties to be avail able at
22 9: 00 for administrative purposes. |Is there anything

23 further before we adjourn?
24 MR. BRENA: Just sone clarification of the

25 process that's to happen this evening. | nean, it
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1 woul d be ny preference, and Bob Col bo's here and Gary
2 Grasso is here and everyone's here, just to let the
3 experts sit and talk until they're all confortable.
4 I don't -- | wouldn't propose to inpose a formal

5 question and answer. \Whatever answers we get, | can
6 formalize in the deposition of Ms. Hammer and M.

7 Col I'ins on Monday.

8 JUDGE WALLIS: Very well. The court

9 reporter has advised ne that she has a conmm t nent

10 this eveni ng, based upon our projection that we would
11 conclude by 3:00 p.m However, | have al so shared
12 with her word that we heard from the Chairworman that
13 traffic is stopped dead between here and the

14 Seattl e-Tacoma International Airport, and it may be
15 as nmuch of a challenge for our court reporter to get
16 to her obligation as it is being for our Chairwoman
17 to get to her airplane to nmeet her obligation in

18 service to the Conmi ssion

19 So with that, let's conclude today's

20 session. | want to thank you all for the quality of
21 the presentations that were nmade today, and today's
22 session is adjourned.

23 (Proceedi ngs adjourned at 3:48 p.m)

24

25



