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Tel ephone (206) 224-8054.
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by ROBIN 0. BRENA, Attorney at Law, Brena Bell &
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1 PROCEEDI NGS

2 JUDGE WALLIS: Let's be on the record for the
3 Thur sday, June 20, 2002 session of Conm ssion docket TO
4 011472. We do have sone administrative matters and

5 we would like to begin with those.

6 As a result of yesterday's discussions, first |
7 would Iike to call on the conpany and ask the conpany's
8 position with regard to further extension of the

9 suspensi on deadline in this docket. M. Mrshall

10 MR. MARSHALL: As we mentioned before, we are
11 agreeable to that condition, and the extension, of

12 course.

13 JUDGE WALLIS: Would it be possible for you to
14 submit a witten statenent of that addressed to the

15 secretary of the Commi ssion?

16 MR, MARSHALL: Yes. Yes.

17 JUDGE WALLI'S: Thank you very much. Are there
18 other matters that the Conpany would |i ke to address?

19 MR, MARSHALL: The only other matter was -- and
20 I think we agreed to that, too. Apparently there's no
21 desire to take M. Leon Smith's deposition so that

22 we will release himto cone back at a date at the end of
23 the case, or the last -- one of the |ast three

24 witnesses, | think, is the request. And that we will do

25 and conply with.



2361

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE WALLIS: Very well

MR, MARSHALL: And the only other scheduling
issue is M. Peck. And you had indicated before,
bel i eve, that he would start out on Tuesday norning.

And that would be best because he will have to be
headi ng back late that afternoon. So if we do himin
the norning, that would be terrific.

JUDGE WALLIS: My anticipation is that we would
be able to take up with M. Peck as the first w tness on
Tuesday, and that that would then exclude the need for
himto stay further

MR, MARSHALL: Thank you.

JUDGE WALLIS: M. Brena.

MR, BRENA: If | could clarify, the request for
M. Smith is that he be one of the last three for
O ynpic's witnesses. W are suggesting a change in
the -- well, maintaining the order of AQynpic's
Wi tnesses that they filed and was agreed to in the
prehearing conference, not to change the order of the
parties in the proceeding.

JUDGE WALLIS: Is that correct, M. Marshall?

MR. MARSHALL: That's what | intended to nean,
one of the last three witnesses in our presentation.

JUDGE WALLIS: M. Finklea, do you have

anything to add to your request as of yesterday that you
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1 be permtted to ask sone questions on direct to one of

2 your witnesses relating to the topic M. Smth wll

3 address?

4 MR. FI NKLEA: Yes, Your Honor. I am checki ng
5 still. Dr. Means may be able to be hel pful on this

6 issue. We are having himreview M. Snith's testinony

7 today. If we are going to do anything it would be

8 through Dr. Means. We will not retain an additiona

9 witness. We have asked that Dr. Means be avail able for
10 cross exanmination a week fromtonorrow, and Aynpic is
11 goi ng to acconmodate that.

12 So if there is any oral rebuttal of M. Snith's
13 direct testinony, it would conme through Dr. Means. | am
14 not certain at this time if he will or not.

15 JUDGE WALLIS: Very well. And | have indicated
16 that the parties have agreed that Dr. Means may appear
17 on Friday of next week. That schedul e would be

18 accommodat ed.

19 MR, FI NKLEA: We appreciate that. W very

20 nmuch appreci ate that.

21 MR, MARSHALL: Yes, O ynpic agreed to

22 accommpdate them out of order for a date certain

23 JUDGE WALLIS: M. Trotter, do you have any

24 adm nistrative matters you want to --

25 MR, TROTTER: Just one. We're continuing to
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review the testinony of M. Smith, and we would like to
reserve the right to ask for surrebuttal
We're not in a position to add a wi tness at

this date and under the circunstances, so we would |ike

to do that, well, probably with M. Twitchell or
M. Colbo and M. Elgin, but we don't -- we haven't nmde
up our mnd on that. |If we do, we would attenpt to do

it inwiting unless it's brief and can be acconmpdat ed
by oral testinony.

But we're not asking for a ruling that it's
going to be granted. W just want to reserve our right
to ask for it after we have made our deci sion.

JUDGE WALLI'S: M. Brena.

MR. BRENA: Three matters. | made a
representation on the record yesterday that Tesoro had
mari ne term nal contracts, because | had understood that
contract to be slightly over a year, and that the
di scovery request was narrowed through negotiations to
contracts lasting |longer than a year

My understanding is incorrect. That contract
was slightly less than a year, and it was not produced.
We intend to suppl enent our discovery and produce that
docunent, even though that is beyond the scope of the
di scovery request as negotiated by Aynpic. And we will

put in themin in a subsequent w tness, and | apol ogi ze
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for the confusion on the record.

MR, MARSHALL: May | respond? |f he's noving
on to the next point, may | respond to that point?

JUDGE WALLIS: M. Marshall

MR. MARSHALL: The wi tness, of course, who
woul d address that contract is on the stand now,

M. Schink, and he is not likely to be on the stand
tomorrow. So having that tonmorrow puts us at a
di sadvant age.

Further, the negotiations on limtations of

this request, data request, are not as represented.

VWhat we would |like to have, and we understand those

exi st, are the actual invoices that Tesoro has on these
shi ppi ng contracts. Just having a contract w thout
havi ng those invoices -- and we understand those

i nvoi ces exist -- won't be sufficient.

If those are avail abl e, and we understand they
are, we would l|ike to have those available, too. And
then if need be, supplenent the record with a brief
statement from M. Schink on the inplications of those
contracts.

JUDGE WALLIS: M. Brena -- M. Marshall

MR. MARSHALL: M. Schink rem nds ne the idea
was to have all the contracts, whether under a year or

over a year. This particular one that M. Brena refers
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1 you to is for under a year. Whether those are under a

2 year or over a year, if they have them and they

3 apparently do, we would |ike themall produced.

4 JUDGE WALLIS: Well, | amgoing to rule on this
5 request based on the status of the hearing and the

6 situation, and say that M. Brena's representation is

7 that there was a nodification. He's volunteering to

8 produce these particular -- this particular document.

9 W will see if it's "these” in a noment. And that we

10 are not in a situation where it appears to be productive
11 to rule on whether or not there was an agreenent on the
12 status or production of other documents. So

13 consequently we would limt the production of documents
14 to the contract that M. Brena has nentioned.

15 MR, MARSHALL: Again, we take issue with the
16 representation of the nodification. There's nothing in
17 writing indicating such nodification. W actually had
18 an issue about a modification of another data request

19 that becane an issue. That wasn't in witing, but this
20 one is even in witing.

21 JUDGE WALLIS: We understand, M. Marshall, and
22 our preference at this tine is just to take the

23 situation as we find it, and deal with the docunent that
24 M. Brena i s addressing.

25 MR, BRENA: Your Honor, first, | stand by ny
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1 representation, and am prepared to support and defend it
2 if you feel that that is appropriate.

3 W are willing to produce the docunment, and we
4 are willing to produce invoices showi ng actual rates.

5 And what we propose to do is the npbst recent invoices,

6 and -- but that, getting the invoices, will take nore

7 time. This was not what was negotiated, but if the

8 Commi ssion wants to know the barge rates, we will get

9 themin the record.

10 And this isn't the only witness that can

11 sponsor that testinony. They have other witnesses,

12 M. Batch, M. Fox, who are in a position who have

13 commented on the barges as well, and you can expect it
14 to be a cross exanm nation exhibit with regard to them
15 So, | nmean, we will get the barge rates in. |
16 don't know, | mean once the information is provided to
17 the witness, | don't know that there's a whole lot to
18 cross on on that particular point. | nean, it's what

19 Tesoro paid for that service, and we will show you.

20 JUDGE WALLIS: Very well. | would afford the
21 opportunity to M. Marshall and Dr. Schink, because this
22 matter arose during Dr. Schink's exam nation, if they
23 feel a supplenmentation of the record through further

24 written testinmony is appropriate, we will certainly

25 entertain their notion to offer that. And if necessary,
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1 |l ook at -- if necessary | ook at nmeans of securing ora

2 testinmony as wel |

3 MR, BRENA: Your Honor, just so that | am

4 clear, and | resist the suggestion, as | understood, it
5 wasn't just a supplenment on that, but to supplenment on

6 the neaning of that for his overall analysis.

7 We do not need another naritinme conpetition

8 analysis in after this is all done. So | want to be

9 sure the scope of your ruling -- or what notion that the
10 Conmmission is willing to entertain.

11 Because, | mean, the status of the case is that
12 we weren't conpelled to produce that discovery. W have
13 no obligation to produce that discovery. | don't have
14 to produce that discovery. | voluntarily have

15 vol unteered to supplenent that, and put it into the case
16 as there are other witnesses available to do that. So
17 woul d resist the idea of allowing -- of supplenmenting

18 testinony under those circunstances.

19 JUDGE WALLIS: M suggestion is that the
20 conpany be allowed to request the opportunity to present
21 that testinony, and if they do, then we will entertain
22 your objection
23 MR. BRENA: Thank you.
24 JUDGE WALLIS: |If you choose to make such an

25 obj ecti on.
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1 But let's get a little further on it and define
2 exactly what is going on before we decide what we're

3 going to do about it.

4 MR. BRENA: Okay. So we're working on it. |
5 have the contracts faxed to ne |last night. The invoices
6 are soneplace else, and I didn't know until one second

7 ago that the invoices were part of it. So we will do

8 our best.

9 JUDGE WALLIS: If the contract is avail able,

10 will it be possible to produce that today?

11 MR, BRENA: I will try. [It's at the hotel, so
12 yes, | think | will be able to do that.

13 Yes, | will produce it right now Let ne go to
14 the designation of this. This is the backbone contract
15 of our entire maritine transportation. All of our other
16 transportation is done on the spot narket on when we

17 have a barge we go to the spot market, and whatever they
18 are charging for that nonth, then we use it.

19 It would be trenmendously to our conpetitive
20 di sadvantage to have any information related to this,
21 t he backbone contract, known to the other freight
22 haul ers, who are in the spot market, or to our
23 conpetitors. So | amasking that it be designated
24 hi ghly confidential, as well as the invoices.

25 JUDGE WALLIS: W will designate this docunent
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1 as a highly confidential docunent. And at this point it
2 is merely the subject of discovery. It has not been

3 offered or referred to in testinmony, and | would ask if
4 there is reference to the testinony that the references
5 be of a nature that the subject is not -- that the

6 specifics of the reading is not disclosed on the record.
7 Does that satisfy your interests, M. Brena?
8 MR. BRENA: Yes, it does. And the invoices,
9 t he suppl enental discovery, we will present under that
10 same basi s.

11 JUDGE WALLIS: Very well. And you will produce
12 that as soon as you are abl e?

13 MR. BRENA: Yes.

14 JUDGE WALLIS: Yes. W are rem nded that the
15 hi ghly confidential document designation is one that

16 restricts, very severely, access to the docunent, and it
17 is not available to clients but nerely to attorneys and
18 t he experts.

19 MR. MARSHALL: Yes. And that's, of course,
20 part of the -- we agreed to that, and that's part of the
21 underlying difficulty with getting that information.
22 JUDGE WALLIS: Yes. Very well
23 M. Brena, you said you had three natters?
24 MR, BRENA: | do. | nmke the follow ng

25 comments just to preserve ny record.
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1 And | am asking the Comm ssion to reconsider

2 its ruling dismssing Tesoro's first notion for sunmmary
3 di sposition in this matter. Tesoro filed its notion

4 wi thin the procedural schedule that was established by

5 this Commi ssion for the filing of those notions. |

6 poi nted out that there was no testinonial support for --
7 there was no testinonial support for two non-cost basis
8 write-ups that were substantial in nature.

9 No party has advanced any direct case

10 testinmoni al support for either of those. The Comm ssion
11 has not ruled that there was testinonial support for

12 either of those. They were sinply calcul ated and

13 included in their case.

14 They did not include a nethodol ogy witness in
15 general, but they also did not include any testinonial
16 support for either of those rate base wite-ups.

17 In addition, inconsistent with the | aw that the
18 Conmi ssion shall deny affiliated paynents that are not
19 supported in the direct case and the rebuttal case, but
20 the direct case, any of the 22 mllion dollars in

21 affiliated paynents that they have made over the | ast

22 two years, there has not been any factual representation
23 that they had in the direct case.

24 Devoid of that, as | understand the

25 Commi ssion's ruling, the Commission held it was in the
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public interest to go forward with the proceeding,

i ncludi ng the consideration of those underlying issues.
And while | understand the Commi ssion's desire to |et
everything in and have it before it, particularly with
the case of first inpression with regard to nethodol ogy,
I would ask you to reconsider. Because | don't believe
it isinthe public interest to hold that.

It's not in the public interest to consider a
notion that is tinely filed. |If we filed the notion --
if the Comm ssion wanted the notions filed at sone
different point in the proceeding, then it's fully
within the Comnission's discretion to set the schedul e
however it would like.

It isn't, as a procedural matter, fair to the
parties before it to -- when we file on tine to say that
the public interest avoids the proper consideration of
our notion when it's filed on tinme. You can't change
the rules on the procedure after the filing. W would
have been happy to conply and file it nonths before if
that woul d have been the Comnmi ssion's preference.

So | just ask that you reconsider it. | think
that if we conply with the Commi ssion's procedura
schedule, | feel that it's within the public interest
for the Comm ssion to respond to those notions and not

hold that it's in the public interest not to because
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1 they are untinely.

2 Thank you. That was for the purposes of the
3 record. | understand and accept the Commission's

4 rulings for the purpose of this proceeding, other than
5 asking for reconsideration of that notion, particularly
6 with regard to those three matters, the two rate base

7 write-ups, and the affiliated costs with regard --

8 COURT REPORTER: Hold it. | can't hear.

9 (Di scussion off the record.)

10 JUDGE WALLIS: Now that our nonentary

11 distraction is revolved, |let us proceed.

12 Al so, for the record, M. Brena, | will state
13 that the Commi ssion will take your request for

14 reconsi derati on under advisenent, and we will rule on
15 it, whether at the present tinme or in a final order, or
16 whatever, it will remain a matter within our discretion.
17 MR. BRENA: Thank you. And | was just going
18 to summari ze that by just saying that | believe the

19 public interest is best joined by deciding i ssues for
20 which there's not support for in the direct case.
21 The third matter goes to the Conmi ssion's
22 rulings with regard to the motions to strike. And
23 I will not ask for reconsideration of that.
24 My obj ections noted, in the Conmi ssion's ruling

25 | sensed that the Conmi ssion was trying to find a way to
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accommodate the parties so as to mnin ze the procedura
due process and prejudice that may have resulted from
the filing of a conprehensive rebuttal case that changes
and substantially updated their case, and through sone
of the nechanisnms that the Conmm ssion has offered, for
exanpl e, the discovery at the end, and opportunity to
file a motion and file surrebuttal

So | would Iike to make a proposal to you about
the types of procedural safeguards that | think would be
appropriate under these circunstances for your
consideration. First, there's two types of issues, two
broad categories of issues; one nethodol ogy issues and
one factual issues.

Wth regard to the nethodol ogy, I would join
with your Staff in requesting an opportunity for
surrebuttal. | amtrying to, but have been unable at
this late date to get a live witness to come in within
t he context of this hearing.

I would Iike the opportunity to continue to try
to, and if | can, get alive witness. | amwlling to
have himtestify live at the end of the hearing on the
met hodol ogy i ssues, and that would be ny preference.

And | would ask the Commi ssion for the
opportunity to do that, if | can find a witness on this

short notice, that it's possible to do that with -- it's
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very hard to do

And the alternative to that, then, | would ask
for an opportunity to give ny existing wtnesses who
testified on nmethodology, | would like to ask them
direct testinony so they can respond directly to
M. Smith's testinony with regard to the fact issues.

The Conmmi ssion -- please appreciate that the
case that they are moving forward with, that we don't
know how they got their nunbers. And they didn't even
provi de their workpapers to us when they filed it.
There's been no discovery at all

My concern with the nmechani smthat the
Conmi ssion had of having discovery after everything is
over, is that it just -- it elongates it. So what | am
trying to search for is a way so that we can have it in
the hearing roomwhen we need it right now, so we can
get the case resolved. So nmy suggestions go toward that
end.

First, | would request that their workpapers
supporting their rebuttal case be provided. W have
al ready served di scovery on them It's my understanding
that those workpapers are avail able and can be provi ded
to us tonorrow. We would ask that you conpel the
producti on of those workpapers.

And | et ne be specific about what | am | ooking



2375

1 for, because of problenms we have had with getting

2 di scovery. These are the workpapers that support how
3 they cal cul ated the nunbers in their case. When you

4 | ook at their rebuttal case they have a new nunber in

5 there. We don't know how they got it. W don't know
6 what is in it, and what isn't.

7 So specifically we're interested in the

8 wor kpapers with regard to outside services, with regard
9 to other expenses, and how they devel op their nunbers
10 overall for expenses by category and by plant.

11 W're also interested in how they got their
12 test year expense nunbers, and nade a series of new

13 adjustnments to their test period expense nunbers.

14 We woul d expect that their workpapers would have their
15 changes in carrier plant and service in CWP. And

16 we woul d expect themto have an explanation for their
17 one-time expense within outside services of 5.6 mllion
18 dollars and how that is included within their costs.

19 This is information that we're asking be

20 produced. It's information that should be in their

21 wor kpapers. They shoul d have provided it with their

22 rebuttal case. It will give us at |east sonme insight so
23 I would be in a position to cross exam ne their

24 Wi tnesses with regard to how they get there.

25 Absent this, all | can do is | ook at an end
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nunmber and tal k about how their other case, that I
understand they're judicially abandoning their second
and final case they advanced in their direct. So | have
all the insight in the world. | can't get there.

can't hel p the Conmm ssion understand the nunmbers or what
the cost of service should be if |I don't know how t hey
got their nunbers.

So | would ask for your assistance to assist ny
cross for the purposes of having a clean record.
woul d al so ask --

CHAI RMOVAN SHOWALTER: Before you | eave that
request, | have one question. WIIl you know before your
own witnesses conme on the stand whether you will be able
to have another witness come in at the end of the
heari ng on net hodol ogy?

MR, BRENA: Yes. Yes.

JUDGE WALLIS: Are you done with that topic,
M. Brena?

VMR, BRENA: I amnot. Also, please understand
that this whole new rerebuttal case, the problem!]
really have with it is we haven't had a chance for
answering testinony.

First, we haven't had a chance for discovery or
to penetrate it, and understand it. And secondly, this

is a new case
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I understand the Commi ssion's desire to let it
all in, and let's sort it out. Gve nme an opportunity
to help you sort it out. And what | am asking for is
wi th each one of ny witnesses to be afforded an
opportunity to ask one hour of direct testinony from
them That would be direct testinobny with regard to the
rebuttal case that was filed.

So | would put ny witness on the stand instead
of just tendering them for cross exam nation. | would
have an opportunity to ask himdirect questions with
regard to the rebuttal case that A ynpic has filed.

They woul d have a full opportunity to cross exani ne that
witness with regard to any of his responses, and | would
have at | east sone opportunity within the context of
this proceeding of having my witnesses actually respond
to what is a very new and di fferent case

So if you want it in, then let's get -- if
that's the way, and ny sense is, that's what the
Conmi ssion is doing, saying let's show us all the
information, then allow me to help you get the best and
nost reliable information. Allow ne to have you hear
what nmy witnesses have to say about their new case, and
not just sit up here and listen to it through an
attorney trying to make the points through cross

exani nati on, what would be rather |aborious cross
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exam nation of their w tnesses.

And finally, | would ask for your patience on
the cross examination. Wen | gave nmy tine estimtes |
expected, and | explained to Judge Wallis at the tine, |
expected to kind of win sonme and | ose sone with regard
to some of these notions, but for the issues to be
narrowed and nore focused.

And that's not the direction we're heading in.
We' re expandi ng the issues and substance of this
proceedi ng through new and different matters. And if
that's the Conmission's preference, that's fine. But |
woul d ask for your tol erance and understanding with
regard to the cross exanmination that | have to do in
order to devel op our case; cross exam nation which would
be made shorter by ny opportunity to just offer direct
testi mony through ny witnesses.

So just to summarize, with regard to the
Commi ssion's rulings yesterday, we have met hodol ogy
i ssues. | am asking for an opportunity to provide a
surrebuttal witness within the context of the case
woul d enter in the | ast week of the case, maybe the
sixth or seventh, maybe fifth, sixth, or the end of the
week. | am asking for an opportunity to ask ny
Wi t nesses direct testinony.

Finally -- and that would be live. There would
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be no witing. | would have them conme in and say what
hi s opi nion was, and they could cross himand that would
be the end of it.

Wth regard to the factual issues |I am asking
for their workpapers to be delivered tonorrow. | am
asking for the opportunity for direct, and I would al so
ask for a limted opportunity to depose Cynthia Hammer.
And by limted, | mean a three-hour opportunity to
depose Cynthia Hamer, hopefully with m ni mum debate
anong the attorneys, just questions of Cynthia Hanmer.
She's the person sponsoring their nunbers.

So if you consider it an update or you consider
it a change in cases as we do, or you consider it a
whol e new case, the Comm ssion's process can only be
i nfornmed by the adverse parties' having an opportunity
to understand how it is they put together their rebutta
case so we can better informour cross.

It's going to focus things so nmuch better than
you guys sitting through ne funbling around and trying
to figure out what they did in their case live on the
stand. So workpapers, deposition, and an hour of direct
for each of ny witnesses with regard to each of the fact
i ssues. And your patience, because | will do ny very
best to get you the best record that | can, and to stay

focused on what | think the issues are that this
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Commi ssi on shoul d proceed.

But | understand your rulings. M sense is
that what is behind themis to have the best record you
can to nake the nobst thorough decision. | think the
procedural due process nmechanisns significantly reduce
ri sks on appeal for the procedural due process issues
that are within this hearing. And nore inportantly,
nost significantly, inprove the quality of the record
from whi ch you will have to decide

JUDGE WALLIS: M. Brena, your suggestions and
requests raise, apart fromthe matters that | am sure
M. Marshall will want to address, sonme |ogistica
i ssues. We are already, based upon the estinmates,
trying to put a gallon of hearing into three one-quart
containers. And it sounds like your request is to
expand the tinme that would be necessary in hearing.

And | am wondering if you have any suggestions
as to how to approach that, just strictly froma
| ogi stical standpoint to acconplish your goals, and the
Commi ssion's, and the other parties' goals of having a
conpl ete record.

MR. BRENA: Well, | couldn't go by that
question wi thout pointing out that when you have 14
witnesses in a rebuttal case a week before hearing, and

no opportunity to penetrate a case, you can expect the
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time schedul ed for hearing woul d expand. The Comm ssion
set this procedural schedule anticipating that the
rebuttal case would not be as substantial as it is, and
it said so at the tinme it stated the procedura

schedul e.

So the first thing | would like to say is | am
doing the best | can. It should have been a one-gallon
case and now it has turned into a two-gallon case, and
am asking for a pint so | can nake it a bal anced case.

JUDGE WALLIS: And ny question is where are we
going to get that pint contained?

MR, BRENA: So the first thing | would like to
say is the pint is what nakes the gallon justified. So
if you are going to let the gallon in, you ought to |et

the pint in, even if it means inconvenience or late

hours.

But secondly, | amwlling to work as late as
anybody wants to work. It would certainly be ny
intention to, with these steps, | hope to reduce the
anmount of my cross. |If | have an opportunity to ask ny

wi t nesses direct, then | don't have to sit here live on
cross exam nation and explore the rebuttal case with --
I will have an opportunity to ask ny wi tnesses about it.
So | would anticipate that that would hel p.

But between | onger hours and nore days and
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trying to restrict cross exam nation in sone bal anced

fashion, | don't know what to do. | nean, you have
all ocated the days. You have allocated -- | ook at the
nunber of witnesses we have. | don't know how it fits.

" mjust doing the best | can.

JUDGE WALLIS: Let ne take up with that and say
inlight of this circunmstance, does that change your
views with regard to M. Marshall's notion to continue?

MR, BRENA: It does not.

JUDGE WALLIS: How can you bring those into
square?

MR. BRENA: We're all here. Nowis the tinme
to hear this. Next, it's not going to get any easier
any later. | don't want to disjoint. | have had to
reestablish nmy office down here in order to participate
in this proceeding. | brought in all ny w tnesses. The
schedul e is set.

| think it's possible to get this done, but not
wi thout a ot of work on everybody's part. But | don't
see how to avoid it. |If that rebuttal case comes in at
the last minute, | don't see howto avoid it.

And, too, continuance doesn't solve these
problems. | nean we still need to have discovery. W
still need to answer a new case. W still need it. So

all that continuance is going to do, in my estinmation,
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1 is increase the cost of this proceedi ng by another half
2 mllion or mllion dollars for all the parties, and

3 we're going to be right back in the hearing roomwth
4 t hese issues.

5 So ny sense is let's dedicate ourselves to

6 getting it done. If we have to work late hours, let's
7 doit. And it's my intention to focus ny cross. |

8 realize, perhaps inplicit in Your Honor's question to
9 me, that | have the npbst cross exami nation than any of
10 the other parties.

11 So if these sort of procedural things are

12 possible, it's to ny advantage to get ny cross done so
13 ny wtnesses can be heard.

14 One of the senses | had fromthe interim

15 heari ng was that we got pushed against the tinme clock
16 and Tesoro's witnesses weren't fully heard. So | would,
17 just as soon -- perhaps one thing we could do is set

18 dates so that dates are reserved for parties to present
19 their case, and try to work that way.

20 Because what | don't want to have happen is
21 push this to the end and not havi ng anybody have tinme or
22 pati ence to hear what Tesoro's wi tnesses have to say.
23 But | amwilling to entertain any efficiency
24 matters that has a balance in it that allows us the

25 opportunity to respond to this rebuttal case.
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JUDGE WALLIS: Very well. Before we turn to
M. Marshall for his comrents, | would |ike to ask M.
Finkl ea and M. Trotter for their views on process at
this juncture.

MR, FI NKLEA: Well, Your Honor, | concur with
M. Brena that the process we now face is very different
t han what we thought we would face when we set the
heari ng.

I do think that fromthe Conpany's perspective,
if our witness, Dr. Means, had a sinmilar one-hour
opportunity when he testifies to essentially do ora
direct testinmony, that would certainly cut down a | ot on
what we woul d have to do on cross exam nation

There are three parties between Staff, Tesoro,
and ourselves that are all coming at this case. W are
trying our best to nmake sure that our cross is very
limted. W don't replow ground

I do think, |ooking at the schedule, it's going
to be an extrene challenge to be done by the 2nd of
July. | don't know what people's schedul es are past the
2nd of July. | do know the FERC proceedi ng starts next
week, so if it weren't on the -- if it weren't for the
FERC proceedi ng, | would suggest we conme back on the 8th
of July and go into that week. But that's not a

practical solution at this juncture.
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I concur with M. Brena that we need
wor kpapers. We have people at the Brattle,
B-r-a-t-t-1-e, Goup, a consulting firmin Massachusetts
that works with Dr. Means, that are endeavoring to get
t hrough the rebuttal testinony as well. They haven't
cone out here. They are working from a distance, but
it's becone very challenging to conduct effective cross
exami nation on the rebuttal case because of how it has
cone in.

Longer hours is probably where we're headed, is
nmy sense. And | know this Conmm ssion has had to do that
before. | know the people that were involved when you
had to do that, and it's very, very challenging for
everyone. But | think we should try to avoid being here
until mdni ght because everyone's productivity goes
strai ght down after 5:00. But we are probably going to
need nore tinme than we thought we were going to need.

JUDGE WALLIS: Thank you. M. Trotter

MR. TROTTER: Just first off, we also ask for
wor kpapers. W understand we're going to get them
today. That will help. This is a very large rebutta
case. If you look at the tine estimates and the tine
that is left to acconplish this hearing, as a practica
matter, | think it's going to be very difficult to nmake

it with the advent of the FERC proceedi ngs starting as
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soon as this is over.

| alluded in nmy response to the notion for
conti nuance, and Staff has some conflicts in the nonth
of August that's going to be difficult to find another
dat e.

Your question to M. Brena of how can you
reconcile the request for nore process in the linmted
time we have to do it and not to support a continuance,
I think frankly it does. But that poses even additiona
practical considerations of availability and when we can
get it done.

So | guess on bal ance, ny reconmendati on woul d
be let's try hard to do what we can, take stock in next
week's setting, see where we are. W' re not asking for
at this monment, for the right for oral surrebuttal. W
may find ourselves in that position, and that nmay add
efficiencies, it may not.

But the only thing |I can suggest on the big
picture here is to proceed ahead, and nake the rulings
that you feel you need to nake on these requests for
addi ti onal process, and then see where we are. But |
agree, it looks like we're trying to fit a two-gallon
hearing in a one-gallon jar, or whatever you said.

MR. BRENA: Your Honor, before M. Marshal

has -- if | could just -- if the workpapers are
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1 available, if that is the correct understanding,

2 we would like themtoday. The sooner we get themthe

3 better.

4 | amvery sensitive to the fact that ny cross
5 exam nation is greater than other parties'. One reason
6 | asked for patience is this is such a big rebutta

7 case. We didn't have a chance to answer it.

8 I can tell you for every hour you allow nme to
9 direct, I will take an hour and a half off of ny cross
10 exam nation estimates. | can just tell you -- | nean, |

11 have been tal ki ng hypothetical about that it would

12 shorten the case. There's just information | want you
13 to hear and it's a lot nore efficient if you let me put
14 it on through ny witnesses than it is if | have to get
15 it through their witnesses. It's just a |lot nore

16 efficient.

17 JUDGE WALLIS: Very well. M. Mrshall, |

18 woul d I'ike to segregate these three matters, and first
19 take up the question of the workpapers.

20 My understanding is that the conpany is working
21 to produce those, and it will produce them when the

22 papers are available; is that correct?

23 MR, MARSHALL: Correct. W have been worki ng
24 very hard to assenble all of those, and we have

25 committed to produce themtonorrow. W will nake every
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effort to produce them today.

Those wor kpapers, by the way, relate to the
cost of service study, and what we have done is we have
updat ed some nunbers. We have actually accepted sone of
what the Staff and others have suggested that we do on
maki ng nodi ficati ons.

M. Brena tal ked about outside services, other
expenses -- you know, | forgot all the different
categories. But those are basically in the cost of
service issues with Brett Collins and Ci ndy Hamrer, and
alittle bit with M. Fox. So those papers will be
ei ther today or certainly tonorrow.

But those adjustnments are adjustnents. They
are not a whole new case. They are adjustnents to
different --

JUDGE WALLIS: Right at this point we're just
inquiring into the availability of those docunents.

MR, MARSHALL: Well, the context is that
we will do that, and we have been working very hard. W
had 58 data requests immediately following the filing of
our rebuttal case, so we have been working to do all we
can to nake sure we produce the materials that we can

JUDGE WALLIS: Very well. And | would ask you
if you have sone papers avail abl e today, that you nmke

those available to the parties without waiting until you
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have all of them |Is that possible?

MR, MARSHALL: Absolutely. W will do that,
and | will ask that that be done as soon as we can get
t hose together.

JUDGE WALLIS: Thank you very much. Now, the
qguestion of additional direct and the opportunity to
depose Ms. Hammer.

MR, MARSHALL: On Monday we suggested an
alternative schedul e of witnesses that would have
M. Talley and sone others here this week follow ng the
cost of service witnesses -- or excuse me, the cost of
capital witnesses. The cost of capital w tnesses
everybody wanted first, and we have arranged to do that.
And it looks like we will finish that.

The question is when do we start doing cost of
service witnesses, Brett Collins and Cindy Hanmer? It
woul d probably be best to give the parties the
opportunity to review whatever they need to reviewto
have those witnesses go on Tuesday or Wdnesday of next
week, and then put -- M. Batch is going be the next
witness. W could put M. Talley on next.

And then there's really nothing by way of
addi ti onal workpapers and heavy lifting for that. That
woul d then give themthree days to review Brett Collins

and Ci ndy Hamer's cost of service adjustnments, which |
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hasten to add are not nmgjor adjustnents. They are

adj ustnents that you would expect to be nmade to a cost
of service case and incorporating the new data and

i ncorporating the responses and soneti nes accepting the
responses of Staff and Interveners.

That's one solution that | think would afford
the people the additional tinme. And we did neke that
proposal here on Mnday, because we understand that,
gi ven the short time between our filing of rebuttal and
the tinme of the hearing, that that posed problens for us
to get the data requests done, and al so problens for our
Wi tnesses in order to get ready and geared up at the
same time they are trying to do the data requests. That
woul d be one solution that we could recomrend.

The ot her solution, of course, would be to
finish up with the cost of capital w tnesses, do the
remai nder of this week with M. Batch and M. Talley and
however many non-cost of service w tnesses we can, and
then accept the notion for a continuance and all ow t he
parties to reconvene after they have had a chance to
review nore material.

| don't believe they do, frankly. The rebutta
case really is a direct case in response to the
different ideas on how to change cost of service. W

have updated sone nunbers. Right fromthe beginning the
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question of what the methodol ogy ought to be has been
the case. |It's a choice that the Commi ssion will have
to make between two net hodol ogi es that have been
supported. That's not new.

So, again, in order to give everybody the tine
that they indicate that they need, without having to go
late -- we have been going |late on our own without being
here, for seens |ike weeks. And | know we can conti nue
to do it at least for a short time, but | think at some
poi nt peopl e becone less effective. And | think we wll
even wind up taking nore tinme unless we have a chance to
get back to normal work days.

So the overall recomendati ons we nmade on
Monday, and al so the notions that we made earlier, |
thi nk woul d neet everybody's needs here in this case
wi t hout having to try to truncate the case. W have
essentially as conplicated a utility case as any
electric or gas utility that would have el even nont hs,
and we would still, with the notion for continuance to
August or even Septenber, finish within the el even
nmont hs that we nade on the filing of Decenmber 13.

So what we have tried to do was sonething that
was anmbitious. W tried to do sonething that was
basically the sane type of case that you would have in

an electric utility or gas utility case, only it's nore
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conplicated because we have a choice for the first tine
in an oil pipeline situation of nethodol ogies.

So we're taking less tinme to do a lot nore, and
I woul d hope that everybody recognizes that we're trying
to do a lot within a short period of tine.

JUDGE WALLIS: WII you be able to nake
Ms. Hammer available for a brief deposition?

MR, MARSHALL: We woul d. | think, again,
probably the better way of doing it would be to have --
Ms. Hammer is scheduled to come on right after this
week. So if we nmoved her to cone on on Tuesday after
M. Peck, then we could have the opportunity to do a
deposition on Monday, rather than try to do it at night
when everybody el se is preparing.

So | would agree to a deposition, but ask that
it be done on Monday, and have Ms. Hammer testify. That
woul d gi ve everyone even nore of an opportunity to
review the material that they need to review

JUDGE WALLIS: We did maintain the origina
list of witnesses based on counsel's notations that
they were planning for cross examination in the order
earlier presented.

M. Brena, does that change your view of the
order of witnesses?

MR. BRENA: Your Honor, we asked for a
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1 t hr ee- hour deposition of Ms. Hammer, and one hour of

2 direct. | didn't hear any reason why those can't be

3 permtted from opposi ng counsel

4 Fl i pping the order of the w tnesses and

5 del ayi ng this whol e proceeding just to be reconvened --
6 first, flipping the order of the witnesses, that's not

7 appropriate now. It's not appropriate in a del ayed

8 proceeding. It doesn't help

9 He continues to suggest that a witness that is
10 | ocally available, M. Talley, who provided very

11 techni cal engi neering information, conprehensive

12 rebuttal, being noved forward. |It's going to take ne

13 time to properly prepare for cross. | have relied on

14 the schedule as it stands that M. Talley would be

15 towards the end -- well, in the mddle of their

16 Wi t nesses.

17 So | have relied on this schedule as have al
18 the parties. So | do not agree that in the middle of

19 the hearing to start flipping the order of the w tnesses
20 Wi t hout clear reason, particularly highly technica

21 Wi tnesses with substantial rebuttal, in noving them

22 forward, that that would be hel pful.

23 JUDGE WALLIS: Very well. That responds to ny
24 questi on.

25 MR, BRENA: Okay. Well -- okay. So with
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1 regard to the delay, | don't think there's efficiencies
2 in this delay, and | have said that. | think the

3 concept is a fal se concept.

4 JUDGE WALLIS: We have your argunent.

5 MR, BRENA: I was just going to say, delay or
6 not, we need to answer the case.

7 | do have one nore, if |I may, and | realize

8 am stretching the linmts of reasonable patience.

9 VWhy don't you just set tine for cross? Wy
10 don't you just say people have so nuch time to cross

11 exam ne and propose a schedule, and then -- as you did
12 with regard to oral argunment on the notions.

13 You just sat down with the parties and worked
14 through it. And with regard to -- there are certain

15 alignnents that we don't agree conpletely wth.

16 But | think there would be a | ot of

17 efficiencies in sitting down, and rather than continuing
18 on with the schedule that people aren't sure how it

19 wor ks, why don't we nmake an effort to set one?
20 JUDGE WALLI'S: Thank you, M. Brena.
21 (Di scussion off the record.)
22 JUDGE WALLIS: We will take a break in a
23 nonent, but before be do that, we understand M. Finklea
24 has a comment he would |ike to make.

25 MR, FI NKLEA: Your Honor, | amtrying to think



2395

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on ny feet, and I am going to make a suggesti on wi t hout
havi ng checked with everyone. But sonetimes, you never
know, maybe | had a brainstorm

We have until the 2nd of July already
scheduled. As M. Trotter observed, by the niddle of
next week we will have a better idea if we are working
in a skeet field, or suddenly we start hitting sone
pavenent .

If we get to the 2nd of July and all we have
acconplished is the cross exam nation of the conpany,
then we could continue the hearing. Resune after the
FERC proceedi ng, and take cross exam nation of Staff and
Intervener witnesses sonetinme |ater, obviously depending
on the Commi ssioners' schedules. And | anticipate a
two- or three-week hearing at FERC, so late July or
early August before we conti nue.

But we will have acconplished the cross
exam nation of the company's case, and if we can't
acconplish the cross exam nation of everyone in the
course of the time we have allotted, then we would cone
back sonmetime |ater and have the cross exani nation of
Staff and Interveners.

JUDGE WALLIS: Thank you, M. Finklea.

MR. BRENA: If | could ask one factor be

wei ghed. Pl ease consider we're -- at least | am-- in
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two parallel hearings. | go fromhere to FERC, and
after FERC then we have briefing in both. So it's not
apparent to me when we're going to rejoin the issues
even within the procedural context of this single case
within two jurisdictions. So please, let's get it done.

JUDGE WALLIS: Thank you. W will take a
15-m nute break and be off the record.

(Brief recess.)

JUDGE WALLIS: Let's be back on the record.

During the break the Conm ssion considered the
wi shes raised by M. Brena relating to the further
process of the hearing. W have already touched on the
wor kpapers issue, and the conpany has pl edged to provide
those today, to the extent they are available, and the
remai nder tonorrow.

We do believe it is appropriate that M. Brena
be allowed to present additional direct through his
Wi t nesses, or through -- in the nature of surrebutta
through an additional witness within his choice.

W agree with M. Brena that it is appropriate
for us to review the remaining scope of the hearing and
the time available for its conpletion, and to establish
time limts. And | will engage with the parties in that
di scussion during a tine either today or first thing in

the norning that is | east disruptive to the proceeding
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to hear the exam nation of the w tnesses.

We believe that it is appropriate that
Ms. Hammer be deposed at a time that is convenient to
M. Brena. | am advised that Friday's hearing will end
approximately 3:00 p.m, and that time will then be
available to the parties.

We | ooked at the schedule for the weekend and
believe that it may be nost effective not to schedul e
any proceedi ngs on Saturday, Sunday, or Monday, but to
allow parties the opportunity to use that tine for
preparation. And then when we go into hearing on
Tuesday, we will plan for at |east three days of that
week to have eveni ng sessions.

And we anticipate that that will enable the
conpletion of the hearing in the time that is avail able.
W will recess then and see whet her additional tinme my
be necessary, and if so, where it could be snatched.

Does that respond to the parties' pending
guestions?

MR. BRENA:  Your Honor, if we can tie down
Ms. Hammer's depo. | just asked -- after we get their
wor kpapers, then we need a day. So if we can set that
time for Monday norning at 9:007?

JUDGE WALLIS: That's consistent with what

M. Marshall had earlier suggested.
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MR.  FI NKLEA: And Your Honor, | take it from
your ruling that that opportunity to have oral rebutta
woul d al so be available to Tosco's w tnesses?

JUDGE WALLI S:  Yes.

COW SSI ONER HEMSTAD: And | assune the option
available to M. Brena would al so be available to
M. Finklea and M. Trotter with regard to their
wi t nesses' oral rebuttal or oral direct.

MR. TROTTER: Thank you, Your Honor

MR, FI NKLEA: Thank you. | do think that wll
dramatically cut down the cross.

JUDGE WALLIS: | will ask the parties whether
it will be nost effective to consider the issue of
timng |ater today, or perhaps first thing in the
norni ng? Could we convene at 8:30 for that purpose?
That woul d give us an hour to go through it.

MR. BRENA:  Yes.

JUDGE WALLIS: Very well. Counsel will convene
at 8:30, and the evidentiary hearing will convene at
9: 30.

Wth that, are we ready to resune the
exam nation of Dr. Schink? | believe M. Finklea is up
on that.

MR.  FI NKLEA: Yes, Your Honor. There was a

pendi ng question from M. Brena that was a cal cul ati on,
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and we can either have that happen first or --

JUDGE WALLIS: Very well. M. Brena.

MR, BRENA: Just to clarify, where | think we
are at, | had asked M. Schink how rmuch the rate payers
woul d have to pay if his recommendati on for capital
structure if his recormended return and their
recommended rate base were adopted in a conparative with
their actual zero capital structure.

JUDGE WALLIS: M. Schink, do you have that
guestion now in mnd?

THE WTNESS: Yes. | actually prepared ny
homework in witing, if | can share it with you.

MR. BRENA: Certainly. My | have two copies
of it, please.

CHAl R\MOVAN SHOWALTER: | am goi ng to observe
that if OQynpic had this information this norning, it
clearly should have handed it out to counsel at the
begi nning of the day. Maybe it didn't?

MR, MARSHALL: It didn't. That's why
M. Schink was out there trying to nmake copi es and nake
change the first thing this norning. It was just a
bunch of handwritten notes. And when we thought about
t he anount of additional process that we had, we thought
it would be actually easier to have it witten up.

JUDGE WALLI'S: Thank you. As a matter of
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1 practice, if these docunents could be distributed as

2 soon as they are available, that is, at the first break
3 then we woul d appreciate that. We would all have it and
4 not take the tinme for distribution

5 MR, MARSHALL: We actually thought this would
6 be more efficient than just have himtal k about it.

7 JUDGE WALLIS: Very well. Thank you very rmuch.
8 MR.  BRENA: Your Honor, | have been given an
9 exhibit that does things I didn't ask to be done, so

10 woul d ask that --

11 JUDGE WALLIS: Well, at this point we have a
12 docunent that Dr. Schink has provided. And you, as we
13 have noted, have not had the opportunity to review.

14 Thi s docunent has not been proposed as an exhibit. And
15 unl ess the parties wish it be so proposed, it need not
16 be.

17 So | think there is a question pending of the
18 witness. Is the witness prepared to answer that

19 qguestion?

20 THE W TNESS: Yes, | am

21 JUDGE WALLI'S: And your answer is?

22 THE WTNESS: M answer is that the difference,
23 t he cost of service calculated and the Exhibit No.

24 BAC-8C, schedule 11, line 7, for the cost of service was

25 56.5 million. |If you use that sanme nodel and repl ace
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the capital structure that O ynpic is proposing with 100
percent debt capital structure, assum ng a 5.2 percent
cost of debt, the cost of service becones 42.6 nmillion
And the difference between what A ynpic is requesting

and what that calculation provides is 13.9 million

CROSS EXAM NATI ON ( Conti nui ng)

BY MR. BRENA:

Q In the exhibit that you handed out, that's --
the answer is indicated on the first sheet, correct?
A That's correct.
JUDGE WALLIS: Dr. Schink, excuse ne. But if
you coul d nove your hand, that would | et your voice

project to the mcrophone. Thank you.

THE W TNESS: Excuse nme. | will keep ny hand
down.
Q BY MR BRENA: Dr. Schink, what is the tota
increase -- the 62 percent increase, what is the tota

cost of service increase that Qynpic is requesting? Do
you know?

A \Wat they filed for is 62 percent, as | recall
The cost of service is now calculated to 56.5, which
supports an average cost per barrel increase of 52.9

percent.
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Q Excuse ne. | amtrying to put this in context,
and | am |l ooking at real dollars. Do you know what the
total cost of the service was before the increase versus
what is recommended?

MR. MARSHALL: Is that for interstate,
intrastate, or --
JUDGE WALLIS: Let's be off the record.
(Di scussion off the record.)
JUDGE WALLIS: M. Brena.

Q BY MR BRENA: Dr. Schink, what is the tota
addi ti onal revenues, on a conpany-w de basis, that
O ynpic's rate increase represents?

MR. MARSHALL: Just for clarity, that's for
both intrastate and interstate rates?

MR. BRENA: Yes, that's correct.

THE WTNESS: GCkay. |Is this thing picking up?

JUDGE WALLIS: It is not. Let's revert to the
old technol ogy. This week, push the button

THE WTNESS: Again, this is a nunber that's
presented in BAC-8 -- Exhibit No. BAC-8C at prior
tariffs and the through-put that -- that has been
calcul ated at 103.2 nillion barrels per year, the
revenues would be 35.5 mllion. 1Is that what you were
asking, sir?

MR, BRENA: | don't think so. Gve nme just a
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m nut e.

THE WTNESS: M. Brena, | could clarify a bit
if you like. The nunber that | gave you is on Exhibit
BAC-8C, schedule 1, line 8.

Q BY MR BRENA: That is the total new revenues,
correct?

A That is the total operating revenues, what they
will be at the prior pre-increase tariff rates as noted
in that exhibit.

Q What would they be after the increase?

A Well, the current cost of service would be 56.5
mllion, based again on the cost of service presented in
Exhi bits No. BAC-8C.

COW SSI ONER HEMSTAD:  If | can ask, what is
the nunber for that exhibit?

MR. BRENA: BAC-8C, schedule 1

COW SSI ONER HEMSTAD:  No, | need to find it.
VWhat is the exhibit nunmber?

MR, BRENA: 703C.

THE W TNESS: So BAC-8C is 703C

Q BY MR BRENA: So just to sunmarize where we're
at, it was 35.5 before the increase. And after the
increase it's 56.5. The difference is the anount of the
increase in total revenues that O ynpic is seeking, and

that was my question -- or the head room as it's called
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on the schedul e.

A 21 nmillion dollars, as | calculate it.

Q So of the 21 million dollars that Oynpic is
requesting in its increase, the revenue inpacts from

their actual capital structure to the hypothetical

capital structure is 13.9 mllion dollars, correct?
A  The request would be reduced -- if you went to
100 percent capital structure, the cost of -- 100

percent debt capital structure with a debt rate of 5.26
percent, the inplied cost of service would be 42.6
mllion, which is 13.9 mllion less are in what is now
cal cul ated in 703C

Q So at two-thirds of the total request for a
rate increase, the real dollars is attributable to
equity that doesn't exist within the conpany?

A | beg to differ, sir.

Q Okay. Let nme phrase it this way. |If the
Conmmi ssi on uses O ympic's actual capital structure, how
much in real dollars would their increase be?

A You are saying if they chose to use AQynpic's
current -- Oynpic Pipeline's current capital structure,
there currently is 100 percent debt, which | guess by
subtraction, zero percent equity.

Q Correct. And what would their requesting 21

mllion dollars in additional revenues through their
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1 rate increase -- how nuch of a rate increase could be

2 justified if the Conmi ssion adopted A ynpic's actua

3 capital structure under A ynpic's cost of service in 8C?
4 A | guess -- well, this assumes that you are

5 going to use the parents' enbedded cost of debt, and not
6 their capital structure, so it would depend. |If they

7 accepted the parents' enbedded cost of debt of 5.26

8 percent, and assigned the capital structure based on

9 A ynpic's 100 percent debt, it would yield 42.6 mllion
10 which is cost of service, which is 13.9 nillion |ess

11 than they are requesting.

12 Q So of the 21 million they are requesting, the
13 anount that could be justified if Oynpic's actua

14 capital structure is used under the assunption that you
15 set forth would go from21 mllion down to 7.1 mllion
16 is that correct?

17 A The calculation is correct, sir. | have a |ot
18 of trouble with sonme of the underlying assunptions.

19 VMR, BRENA: I have no further questions of
20 this witness. | amnot sure when is the appropriate
21 tinme to nove the exhibits | have used into the record.
22 JUDGE WALLI'S: Now.
23 VR. BRENA: I would ask that all of the -- al
24 of the cross exam nation docunents that we have

25 previously marked, with the exception of 225C, which we
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did not use -- that the remai nder of them be noved into
evidence. And | would also ask that the first page of
M. Schink's, as he called it, "M. Brena's homework
assignnment," that the first page be marked at the next
avai | abl e cross examination that shows the cal cul ations
and the concl usion.

JUDGE WALLIS: Very well. | am marking as
Exhi bit 234 for identification a single-page docunent
entitled Dr. George Schink's response to M. Brena's
homewor k assi gnnent .

(EXHI BI T MARKED)

JUDGE WALLIS: |Is there any objection to the
documents that have been identified and di scussed on the
record through cross consisting of 224C t hrough 232,
pl us 234, mnus 225C?

(No response.)

JUDGE WALLIS: | will note that on the |ist
that's prepared these are either correctly shown as
i dentified, or erroneously shown as admitted, and we
will correct that on tonorrow s iteration of the sheet.

MR, MARSHALL: We said earlier that excerpts
of cases, we believe, ought to be supplemented by nore
conpl ete excerpts.

JUDGE WALLIS: And we granted you to offer

t hose.
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MR, MARSHALL: And al so, with regard to the
i dentification of Dr. Schink's homework assignnent, it
really is three pages that he has subnmitted, and not
just one. So we would ask at this time, for the sake of
conpletion, so we don't have to mark yet another exhibit
wi t h anot her nunber which could confuse things, to have
the entire three-page homework assi gnnent be incl uded.

And with that, we wouldn't have any objection
as long as the entire docunent is marked as an exhibit.

JUDGE WALLIS: Very well. We will receive the
exhibits up to and includi ng page one of Dr. Schink's
response. And M. Brena, | believe, has some concerns
related to pages two and three.

M. Brena.

MR, BRENA: | do. They sinply aren't
responsive to what | asked himto do. On page three he
goes on to conpare to 1998 actual results. He
i ntroduces a whol e new anal ysi s.

Al 1 was asking himto do is what is the tota
cost of service inpact fromthe capital structure that
he's proposing and the reconmendati ons that he's
proposi ng, versus their actual. And that's shown in its
entirety on sheet one. And sheet two and three go on to
present what may or may not be proper recross -- or

excuse ne, proper redirect.
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JUDGE WALLIS: Very well. For purposes of
where we are in the proceeding we will receive page one,
and we will not receive pages two and three, because

they have not been inquired into, and they are not a
part of the examination or related to the exam nation of
the witness.
(EXH BI'T ADM TTED)
JUDGE WALLIS: Now, M. Finklea, it's your
turn.

MR, FI NKLEA: Thank you, Your Honor

CROSS EXAM NATI ON

BY MR FI NKLEA:

Q Good norning, M. Schink.

A Good norning.

Q In preparing your direct testinony, what
efforts did you undertake to obtain tanker and barge
transportation rates for the Oregon destination markets
served by O ynpic by consulting with published indices?

A W did look for any published information on
barge or tanker rates. W have been -- not in this
matter or not in this area. | have been involved in
pi pel i ne cases before where water-borne rates were an

issue, and in these matters we occasionally were able to
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find consultants who knew somet hi ng about the area.

We attenpted in this case, and could not
| ocat e, anybody who was responsive or who could provide
us with the information because these arrangenents, we
were told, are all done contractually, and there is no
publicly available data on it.

CHAI RWOVAN SHOWALTER: Dr. Schink, would you

renove your hand from your face?

THE WTNESS: | am|eaning forward and trying
to support myself. | apol ogize.
In any case, we weren't able to get any -- get

the informati on we wanted from that route.

Here we contacted the conpany. Qur point
person, as it were, was Cindy Hamrer. We didn't expect
her to have the answers necessarily, but she did check
and informed us that the decision had been nmade -- not
by her. | don't know by who -- to, in fact, attenpt to
get this information from Tesoro and Tosco. So that
summari zes what we did in this area

Q BY MR FINKLEA: Did you make any attenpt to
contact the shipping conpani es thensel ves?

A W didn't directly. W found in the past that
you need sonmebody who has contacts in the industry. W
have tried to do that, and we have tried to do that in

other matters, and found that unless you had sonebody
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who worked in the industry and was known to the people
who operate these systens or these barge and tanker
conpani es, you couldn't get any vague cooperation.

Q Is there any association of these barge and
t anker conpanies that exists? And if so, did you
contact that?

A There is one, and we have researched it before.
They do not provide this kind of information. At |east
I think there's sonme national index of cost, but there
really isn't an area-specific information that we would
need.

Q sShifting gears, is the ability to sustain a
significant price increase evidence that a firm has
mar ket power ?

A It's -- the ability of a firmto sustain a
price increase above conpetitive levels is an indication
of the ability to exercise market power. The ability to
rai se prices, per se, provides no such evidence.

You have to establish that the price |evel set,
the increased price, is, in fact, above conpetitive
level s. Wich is one of the reasons we thought it was
important to, in fact, find the costs or the rates
charged by barges, because they are al so major
transporters of refined products or refined products

produced by the four refineries that O ynpic serves.
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Q So the shear level of a five or ten percent
increase, that isn't indicative to you of a firm having
mar ket power, going up the scale of 25 or 507?

A It's not the size. It's whether it's arise to
above conpetitive levels that is at issue. And
think -- well, it is not an indicator of nmarket power,
no.

Q And you don't know, testifying here today,
whet her even at the proposed rate increase |evel that
O ynpic is requesting, if its prices would be above or
bel ow the conpetitive alternatives?

A I don't know with certainty, but | have
reviewed a letter that Tosco had sent to this Comm ssion
when it was opposing the institution of the interimrate
request. And it states that one of the reasons that
Tosco opposes this rate increase is it might force it to
make shi pnents using other nodes of transport.

And that suggests to ne that -- this is a
| etter dated Novenber 14 to Chai rwonan Showal ter, maybe

fromyou, sir.

Q | recall the letter. But the operative word
was, "might." W don't know. You don't know today if
the rate increase will take Oynpic's rate above or

bel ow the cost of water-borne or barge transportation?

A | am sure Tosco knows. They know what their
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shi ppi ng costs are, and we have requested that they
provi de them the shipping cost via barge or tanker

Q In the destination market served by O ynpic,
what is the general cost of pipeline transportation as a
percent age of the whol esal e price of gasoline?

A  The reference of where you were getting the
nunbers escapes nme. Wuld you repeat the question?

Q Yeah. In the destination markets that are
served by A ynmpic, what is the general cost of pipeline
transportati on expressed as a percentage of the
whol esal e price of gasoline, in rough? |If you don't
know precisely, in rough terns, is it five percent, two
percent, three percent, ten percent?

A G ve ne just a second. | can even run ny
calculator today. Jdynpic's proposed cost of service of
56.5 million divided by 103.2 nillion barrels of
t hrough- put produces an average tariff per barrel of
54.7 cents per barrel. There are 42 gallons in a
barrel. So that's 1.3 cents per gallon, is what the
cost of the transportation is. And the last tine |
| ooked, gasoline prices are about -- is this wholesale
or retail?

Q \Wolesale is the question.

A  Whiolesale is around a dollar per gallon, which

is 100 percent. So it's 1.3 percent, roughly.
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By the way, the whol esale price does not
i nclude taxes. The wholesale margin is not as big as it
woul d seem between a dollar and a half retail and a
dol I ar whol esale. Mst of the difference is taxes.

Q If we could turn to what is marked as --
originally marked as OPL 39.

A Is that nowreferred to as schedule 39, sir?

Q Yes, | believe so.

JUDGE WALLIS: It's part of Exhibit 222.

MR FI NKLEA: Yes, it is, Your Honor. Yeah,
it's part of 222. It's now the schedul e 39.

THE WTNESS: | amthere, sir

Q BY MR FINKLEA: By how many cents did
whol esal e gasoline prices fluctuate in the Portland
mar ket in 1999?

A Well, the scale on this chart is going to have
from somet hi ng above 35 cents a gallon to sonmething in
excess of 110 cents a gallon. Is that -- well, actually
that goes into 2000, but the big swing at the end is
t hat range.

Q So how do these fluctuations conpare to
Oynpic's tariff rate for pipeline service to Portland?

A They are very |arge conpared to the pipeline
rate, obviously.

Q Can we turn to page 13 of your direct
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testi nony?

JUDGE WALLIS: M. Finklea, you nmean Exhi bit
2217

MR. FI NKLEA: Yes, Your Honor.

Q BY MR FINKLEA: At lines 241 through 243 you
make an observation, in the Portland area barge and
tanker deliveries amunt to 25 percent of the total
supply in 1998, and you referenced what is now schedul e
oPL 377

A That's correct.

Q O that 25 percent of total product supply to
Portl and whi ch was wat er-borne, what portion was from
Washi ngton refineries as opposed to refineries outside
of Washington, including California?

A The data, these data, water-borne delivery data
come fromthe Arnmy Corps, and all we knowis it canme off
the ocean into Portland. And where it entered the ocean
could be California, could be Washi ngton, could be the
Seattle area, could be Canada, could be anywhere in the
world. Most of it, based on ny know edge of the market,
nost of it cones fromthe refineries in the Seattle
area, but certainly not all of it.

Q And is refined product pipeline service
avai |l abl e between California refineries and Portl and?

A Is a pipeline?
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1 Q Is there a pipeline fromCaliforniato

2 Por t | and?

3 A No, there's not.

4 Q Turn to page 14.

5 A (Complies.)

6 Q At lines 260 to 263 you, again, nmake an

7 observation about net water-borne receipts into Portland
8 area increased by 78 percent fromthe 52.4 mllion

9 barrels a day in 1998 to 93.5 nmillion barrels a day in
10 '99, according to the Arny Corps.

11 O that 78 percent increase, what portion was
12 from Washi ngton refineries as opposed to refineries

13 out si de of Washi ngton?

14 A The previous answer that | just gave suggests
15 that fromthe Arny Corps does not differentiate by

16 source. We just know it cane off the ocean.

17 But, again, based on ny know edge of the

18 markets, nost of it, if not all of it, would have cone
19 fromthe Seattle area refineries.

20 MR. TROTTER: Your Honor, excuse ne. For
21 clarification could we understand is MBD nmillion or

22 t housand?

23 THE WTNESS: It is thousands of barrels per
24 day. | apol ogi ze.

25 MR, TROTTER: Thank you, Your Honor.
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Q BY MR FINKLEA: In 1999 did inports into the
PADD-5 West Coast market exceed five percent of tota
supply, if you know?

A \Wat was the year, sir?

Q 1999.

A | can't answer that as | sit here. It wouldn't
surprise me if that was the nunmber, but | can't confirm
or deny that specific nunber. | could accept it subject
to check, if you have data

Q | am probing your owmn know edge. | am not
representing five percent to be the right nunber or not.

A | could determine fromdata that | don't have
with ne what that nunber is, but | don't recall as | sit
here what it is. | just don't know.

Q Could we turn next to appendix B to your
schedul e 34?

A I s appendix B itself schedule 347

Q Appendix B, as | take it, is part of schedule
34.

JUDGE WALLIS: Let's be off the record.
(Di scussion off the record.)
JUDGE WALLIS: Let's be back on the record.
For the record, we're tal king about appendix B, which is
a part of Exhibit 223.

Q BY MR FINKLEA: |If you could turn to page four
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of appendix B, Dr. Schink, in the m ddle of that page
there's a reference to the O ynpic accident event, and a
reference to the rest of the pipeline has operated at 80
percent of capacity.

And ny question is, has O ynpic operated at 80
percent of capacity or 80 percent of normal pressure?

A 80 percent of normal pressure. This is
obviously a m sstatenent. And if the question is stil
on your copy of the appendix, as it is in mne,
obviously | didn't get the question answered before
submtted the testinony.

It is 80 percent of normal pressure. And also
the requirement that it operate at 80 percent of nornal
pressure occurred in Septenber of '99 as a result of the
seam failure during a test and is not directly related
to the accident.

Q And what does 80 percent of normal pressure
represent as a percentage of Aynpic's capacity?

A MW calcul ati ons suggest that at 80 percent
pressure, you are getting approxi mately 89 percent of
t he through-put you would get at 100 percent. And
that's not taking into account whatever effect that may
or may not have on that through-put. And that's
acconplished by dividing 103.2 million barrels of

t hrough-put estinated for the period we're studying,
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relative to the 116.30 million barrels that were
transported in 1998, which was the | ast year they
operated at 100 percent operating pressure.

So at 80 percent operating pressure neans you

can nove roughly 89 percent of your 100 percent

operating through-put. This is -- it's conplicated.
apol ogi ze.
Q Well, I think I followed. It's just there's

not one correlation to say there's 80 percent of normal
pressure. Doesn't mean you are at 80 percent of
capacity, you are actually at 89 percent of capacity?

A The through-put you can nove through the
pi peline at 80 percent operating pressure is roughly 89
percent of what you could nove at 100 percent operating
pressure.

Q Thank you. Wuld you turn to page eight of the
same appendi Xx.

A (Conplies.)

Q W do have, again, a reference toward the
bottom of the page. There's a sentence that starts
with, "To address the question, it nust be determ ned
whet her California and the refineries could be expected
to supply enough increased |ight refined petrol eum
products to the Seattle and Portland areas to render a

smal | but significant sustained price increase in the
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Seattle and Portland unprofitable (sic)."
| just read what was there. M question is,
what percentage of product deliveries into the Portland

mar ket canme from California refineries, if you are

awar e?
A I do not have an exact percentage. M
understanding is it's relatively small, that nost of it

cones fromthe Seattle refineries.

Q And you also have references in that sane part
of your appendi x to the Phoeni x and Las Vegas nmrkets.
Do you know what percentage of product deliveries into
the Las Vegas market conmes fromthe California narket
refinery?

A Al of it.

Q \What percentage of deliveries into Phoenix cone
fromCalifornia refineries?

A 60 or 70 percent. The rest conmes from West
Texas.

Q At page ten of the sane appendi x, again, about
two-thirds of the way down, there's a sentence that
starts with, "The margi nal source of supply in the areas
served by A ynpic was thus barges and tankers.”

A Yes, | see that.

Q And then you said, "Therefore, the price of

refined products in these areas was set and based on
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wat er - borne transportation costs, and was not based on
Oynpic's tariff rates.”

A That's correct.

Q Is it your testinony that the transportation
rates establish the price of refined products?

A No. The deliver -- the cost of delivering --
the delivered cost of the refined product is what sets
it. And the l|argest share of the cost is clearly the
cost of the refined product at the refinery itself.

And as you have pointed out, transportation is
arelatively small part of the total. But ultinmately
the delivered cost of the barrel to any location is what
it cost at the refinery plus what it costs to deliver it
to where it is consuned.

And if it cost 1.3 cents per barrel to deliver
it by AQynpic, and sonething nore than that by barge,
the delivered cost of the product is determ ned by the
product -- the price of the product at the refinery,
which is the sane whether it's delivered by pipeline or
barge, plus the cost of transportation.

And | think as | have conceded in here, it
appears that the cost of water-borne transportation is
higher. And if that's the case, then it's the
transportati on conponent that is relevant. O the

transportation cost that is relevant to deternining cost
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of product is the barge cost. Does that hel p?

Q VYes. So | amsafe in concluding that if
product price is increased by 50 percent in a market,
that would not inply the transportation prices had
i ncreased?

A I think you are going to have to give ne nore
facts before | can answer that. | am not alleging,
certainly, that the shift from pipeline to barge
transportati on caused the delivery cost -- or refined
products to increase by 50 percent. That's not possible

given the relative cost of transportation and relative

cost of the product. |If that's what you are trying to
get me to agree to, | do agree to that.
Q No, | amjust trying to get a sinpler agreenent

that if all we knew, hypothetically, is that product
prices had increased in a particular market by 50
percent, that wouldn't necessarily inply there had been
any change in transportation rates; is that correct?

A In the abstract or hypothetically, if you told
me that any nmarket's prices went up by 50 percent, and
you didn't tell me anything else, | would have no idea
what caused them No.

Q W turn next to page eleven at the top of the
page. You have a sentence that begins with, "As

denonstrated below, this shift to using nore barge and
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tanker services apparently did not cause barge and
tanker rates to rise significantly, because |ight
refined product prices did not rise significantly."

In this context, what did you consider to be a
significant increase in refined product prices?

A | conducted a nunber of statistical tests in
this appendi x, and | amnot right at the spot we're
tal ki ng about.

But based on those statistical tests, |
concluded that there was no statistical significant
di fference between the prices in Portland and Seattle
within three nonths after the accident, which is
Septenmber '99, that the differential, if you will,
between the prices in Portland and Seattle and those in
California, or those in Gulf Coast have not changed.

And if, in fact, the shift to barges had, in
fact, been acconpanied by an increase in barge rates
because of an increase in demand for those services,
that differential should have w dened, and there was no
evi dence that the differential w dened.

So what it says is the unit -- per unit
transportation costs by barge or water-borne
transportation, | apologize, did increase as a result of
the increase in demand.

And footnote 15, | think, is attached to the
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end of the sentence that you have just read ne, gave an
exanple in the case of BP Anpbco, of how they, in fact,
reduced their barge costs by entering into certain kinds
of contracts at the tine.

Q AmI correct that under federal regulation, if
O ynpic faces effective conpetition from water-borne
transportation, that it could file an application to be
granted the authority to charge narket based rates?

A It could. It hasn't. And like a |ot of other
pi pelines, it has chosen not to take that route, because
it's usually objected to by the shippers. And they
have -- it's ny experience if a pipeline can justify a
rate increase based on cost, they do view that as a nore
predi ctable and certain way to get cost increases.

Q If we could turn next to your rebutta
testimony, and marked for identification as Exhibit
201-T, and | am at page 7.

A | amthere, sir.

Q Is your recomended equity ratio of 86 percent
i nfluenced by the size of the risk prem um adder that
you are now recommendi ng in your rebuttal testinony?

A The sanme factors that | think justify the risk
adder to the cost of equity capital for Aynpic would
justify a thicker equity ratio for O ynpic.

So it's not the adder itself that is the source
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of this request, but various conpetitive factors that --
| nmean, |'ve tal ked about the water-borne, and other

Wi t nesses have -- for QO ynpic have enphasi zed the other
factors. The fact that it's a high seismic risk area
that they have been subjected to, first, the accident,
and then the seamfailures in the pipeline, that they
are in areas where, in fact, there's a |lot of
construction going. And it's an area where construction
is likely, or nore likely, to cause or potentially cause
ruptures in pipelines.

And all of these factors, | think, serve to
make the risk of this pipeline that nuch higher than
average. And those are the factors that justify, or at
| east a novenent in the direction of 86.85 as opposed to
the roughly 50 percent recomendati ons that others have
put forward here.

Q And conversely, is the size of the risk prem um
you are recomendi ng influenced by the equity ratio, or
in your mnd are they independent?

A I would view them as joint reconmendations. |
nmean, the Conmmi ssion can clearly exercise its judgnent
as to either one or the other, or neither is
appropriate. They are joint recomrendati ons on ny part

based on what | believe to be the high risk faced by

A ynpi c.
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Q Could you turn to page 32 of your rebutta
testimony and focus on lines 2 through 4.

A (Conplies.)

Q You are suggesting in those lines that O ympic
faces a real probability of bankruptcy; is that correct?

A | think I have a page -- | have a slight -- can
you read nme how the sentence begi ns?

Q It starts with -- I amon page 32, what's been
marked for identification as 201-T. And the sentence
begins, "In Oynpic's case, the risk of failure is not
low. In fact, it is substantial. |If not for Oynpic's
financially sound parents, O ynpic alnpst certainly
woul d be in bankruptcy today."

A You are on page 327

Q Yes, sir.

A I found it. | apol ogize.

I would certainly -- they were -- they would be
bankrupt. But for the very large loans it made to the
conpany it would have been bankrupt a |long tinme ago.

The reason for its solvency are the |loans and credit
wort hiness of its parents. That's the only reason they
weren't Chapter 11 sone tinme ago.

Q A few nonments ago when you were responding to
M. Brena, didn't we establish that 13 million dollars

of the Conpany's requested rate increase is tied to the
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di fference between the actual capital structure and what
you are recommendi ng? Isn't that correct?

A | have m splaced ny homework. The dog ate it.
(Pause.) | have it back. Could you repeat the
question, please?

Q Oh, by the way, there's a new excuse. The dog
doesn't eat it; you left it at the other parent's house.

A Well, now | need neither excuse. So | have it,
and | amready to go.

Q The question is, didn't we establish with
M. Brena that 13.9 million of the requested increase is
tied to the capital structure of the conpany?

A  Well, this is the difference between 86. 85
percent equity and zero percent equity. | don't think
anybody is seriously recommendi ng anything | ess than 46,
47 percent. So this greatly exaggerates the difference
of the cost of equity, or the cost of service inplied by
all -- or what | would consider to be the serious
recommendati ons for a hypothetical capital structure for
Oynpic. So | would not characterize it that way.

This, to ne, is sort of a calculation that |
performed at M. Brena's request, but at |least | hope
the Commi ssion isn't realistically considering 100
percent debt structure, because it's just not

appropri ate.
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The Commi ssion, in the past, when it has
decided that a capital structure -- that the capita
structure of the conpany itself, in this case they m ght
decide the capital structure of the parent, wasn't
appropriate, have not said, okay, we will use zero
percent equity. They said we want to | ook to other
conpani es that we believe, in fact, are in the sane
busi ness you are in, and pick an equity structure that
we think is appropriate for that.

And as | said in ny testinony, | think the
m nimum -- the mninumthat you could reach, or nininum
concl usi on you could reach regarding the share of equity
based on that is 60 percent.

Q To go back to your observation here on page 32
about the risk of the conpany going bankrupt, am
correct in assuning that if the conpany got 13.9 mllion
less than it's asking for -- and if we just stay with
M. Brena's homework assignment -- if the result of the
case was that the conpany only recovered 42 mllion
dollars annually, it would still be nmeeting all of its
debts, right?

A Well, the answer to your question is on the
second page of ny honmework, if you want to |ook at it.

Q Well, |I want to keep this at a basic |evel.

You have nmade an assertion that unless the rate increase



2428

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here that the client is requesting is granted, that the
conpany faces a risk of bankruptcy. |In layman's terns,
bankruptcy neans you can't neet your debts, correct?

A As shown on the second page of my honmework, the
cash flow after tax -- under such a cost of service
recomendati on, the cash flow that woul d be avail abl e

after tax to Aynpic with that recomendati on woul d be

4.9 million dollars, which is -- certainly that includes
covering the external debt costs. It doesn't give any
return, or anything near an adequate return, | would

assert, to the noney that the parents have already put
in, and would like to put in, to in fact, restore the
pi peline to 100 percent operating pressure, and to
ensure its long-run reliability.

Q But inlay terns, if | run a firmand nmy firm
isn't making what | would like to nmake, but | amstil
covering ny debts, | don't generally file for
bankruptcy; isn't that correct?

A You are quite often forced to, because with
this thin of margin, the lenders normally would -- |
haven't studied the loan form but they have m ni nrum
cash flow requirenents. And this would not pass many
that | have seen.

I am not saying the existing | oan agreenents

that they have have such covenants because they are
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ultimtely guaranteed by the parents. So |enders would
take confort fromthe fact that the parents were there.
If the parents weren't there, they would be very, very
concerned with this kind of cash flow

And so | think there would be a risk of -- the
| enders can decide there's too nuch risk and denmand --
and because the covenants aren't net, demand i medi ate
repaynent, and force bankruptcy.

So | don't know if the covenants of these |oans
permit that. They probably don't, because of the
guarantees of the parent, but in a stand-al one conpany,
there woul dn't be these guarantees. So absent the
guar antees provi ded by the parents, | can't believe they
woul dn't be in bankruptcy.

Q Your | ast observation is based on what has
happened between 1999 when the acci dent occurred and
today; isn't that correct?

A They were a reasonably healthy -- not highly
profitable, but reasonably healthy conpany in 1998, yes.

Q And the fact that A ynpic chose not to seek a
rate increase until it filed -- well, it filed and
withdrew, and then filed a second time on October 31st
of 2001, that was all within AQynpic's control, correct?

A Yes. But the 4.9 million doesn't sort of bring

forward any of these historical |osses. This is a
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1 goi ng-forward situation. This is based on, in essence,
2 their operating costs today, their ongoing requirenents
3 to pay interest.

4 I nmean, of the 42.6 million that the zero

5 percent equity, 100 percent debt capital structure would
6 generate, 33.4 mllion of it are, in fact, operating

7 costs including depreciation. 1.6 mllion are paynents
8 to Prudential and Chase under their agreenents, and that
9 leaves 7.6 mllion. After those obligations, the IRS

10 woul d take its 35 percent in taxes.

11 So the cash flow available after taxes would be
12 4.9 million dollars, and that has nothing to do with any
13 past | osses or anything else. That is where we are

14 today on a going-forward basis irrespective of whether
15 the conpany did or didn't file pronptly after the

16 acci dent .

17 MR, BRENA: Your Honor, | would nove to strike
18 that |ast response. As | understood M. Finklea's

19 guestion, he was asking a general question. It wasn't
20 related to the second page of the exhibit. Wat has

21 happened is this witness is starting to refer to his

22 exhibit in a non-responsive way to the question

23 MR, FI NKLEA: I join in the objection, Your
24 Honor. He just got to the microphone first.

25 JUDGE WALLIS: M. Marshall
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MR. MARSHALL: I think the Comm ssion can
evaluate if it was responsive or not.

MR, BRENA: | agree with that, and | have
asked themto

JUDGE WALLIS: | believe the response was nore
than called for in the question, and will grant the
notion to strike.

M. Finklea, how are you doing, |ooking at the
cl ock?

MR, FI NKLEA: Well, this is a pure
coi nci dence, but | have no further questions, and
didn't realize it was 12: 04.

JUDGE WALLIS: Very well. Let's adjourn now
We will return to the record at 1:30 this afternoon for
recross by M. Mrshall

(Lunch recess taken.)

JUDGE WALLIS: Let's be on the record, please,
foll owi ng our noon recess this afternoon.

We' re opening the questioning of Dr. Schink
with questions fromthe Commi ssioners, if any.

CHAI RNOVAN SHOWALTER: Are we done?

MR. FI NKLEA: Yes, ma'am Coincidentally, ny

| ast question was at three nminutes after 12:00.
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EXAM NATI ON
BY CHAI RAMOMAN SHOWALTER
Q Well, | have a couple of areas of questions,
and | think I will begin going backwards renenbering

some of the issues you discussed with M. Finklea.
Coul d you turn to your rebuttal Exhibit 201, page 32.

A (Conplies.) | amthere.

Q M. Finklea asked you questions about |ines
three and four, which say, "If not for Qynpic's
financially sound parents, O ynpic alnpst certainly
woul d be in bankruptcy today."

And the question | have, isn't it also the case
that if AOynpic's parents, whoever they may be or night
have been, had put equity into the conpany, it also
likely woul d not be bankrupt?

A | think -- let nme -- | think what | was arguing
here is if it were a stand-alone, it would be bankrupt.
As it stands now, it's not bankrupt because its parents
aren't bankrupt. |Its capital structure -- the parents
did, in fact, put noney at risk by loaning it to it, and
which gives it over 100 percent capital structure. This
nmoney is as much at risk as if it were equity capital
Its bal ance sheet, its equity and capital share, is not

really relevant to | enders.
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Q | amnot asking about lenders. | think I am
aski ng about the question of being in a near bankrupt
state. Are you saying there's not a difference in
eval uati ng whether A ynpic is near bankruptcy whether
the parents have | oaned it nobney, versus the parents
have put equity into the conpany? Do you see no
di fference using the bankruptcy issue in that case?

A Oynpic was not bankrupt because it was | oaned
noney by its parents. And the fact that it was a | oan
as opposed to equity nmakes no difference. They kept
O ynpic afloat in essence by advancing noney to it one
way or the other.

Q | amtalking about the other right now [If the
parents had put in equity into the conpany, isn't it
maybe al so the case that the conmpany woul d not be near
bankr uptcy?

A It would be in the sane position either way.
It's not a stand-al one conpany, therefore it's not --
you know, it's not bankrupt, because the parents won't
let it go bankrupt, so far anyway.

So it's -- this statenent dealt with what woul d
be the situation if Aynpic were not the child, as it
were, of these two conpanies.

And | think the point is that O ynpic has been

kept alive by an infusion of capital, albeit in the form
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of a loan. But it doesn't matter. |In essence, the
noney fromthe parents are what kept it alive. And cal
it aloan, call it equity, it doesn't matter

Q Well, nost of ny questions are going to be
exploring the difference between a | oan and equity and
where it matters and where it doesn't. |[If the conpany
had equity fromits parents, would it need to borrow as
much noney as it has borrowed?

A The noney, the capital would have had to be
supplied externally, either given its revenues, given
its costs, the noney would have had to be injected
externally fromthe parents, or fromthe -- or from
out si de.

If it were injected fromthe outside, it would
have had to be guaranteed by the parents. So in sone
sense it doesn't matter whether the parents made the
| oan or backed the loan. O really in ternms of
A ynpic's situation, whether they just put cash in. The
cushion is in there because of the parents.

Q That's a good enough answer.

M. Finklea then asked you sone questions and
you pointed to page two of your homework, as you called
it, and you pointed at that tine to the cash flow after
tax of 4.9 mllion. And as | recall, you said that

doesn't give return -- or it doesn't give an adequate
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return to the noney the owners have put in. |Is that a
correct statement that you made?

A That's correct.

Q | have a couple of questions and one is,
woul dn't the owners under this scenario be getting
repaid on their loans? |In other words, does the 4.9
mllion -- is the 4.9 nmillion before or after |enders,

i ncluding the owners, have been paid?

A It's after the external |enders, i.e.
Prudenti al and Chase are paid, but before the conpanies
get anyt hi ng.

Q Okay. That answers that. So what you were
saying is -- when you were saying the parents haven't
put any noney into the conpany, they have | oaned the
conpany noney, so what you were saying, | think, is
there woul dn't be enough to pay back the owners of what
they had | ent the conpany?

A No. The return on the noney put in, be it debt
equity, whatever you call it, is inadequate. The net
cash flow fromthis project is just not adequate,
think, to justify the investnents they have made, and
are going to be expected to nake. And it's -- | nean, |
guess | have tried to explain why capital structure of a
child corporation |ike Oynpic doesn't matter. | guess

| haven't succeeded.
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Q Wll, would you say the investnment that the
parents have made, are you referring to the | oans that
the parents have nmade to the conpany?

A The infusion of capital into Oynpic to fund
its operations, to fund its investnents, to fund its
operations, you know, the noney, they are at risk to it
as nmuch one way or the other.

Q Wll, inthis case is the infusion a |oan as
opposed to equity?

A The infusion is |labeled a |l oan. But for al
practical purposes of risks the conpany faces as a
result of putting that noney in are essentially the sanme
as if it was called equity or a loan. The nobney cane
fromthem The noney is at risk, and it is not unusual
as | think I have tried to enphasize in ny rebutta
testinmony, for child corporations -- O ynpic nay take
exception to that -- but child corporations Iike O ynpic
to have funds put into them as debt or equity.

You will also see 100 percent equity child
corporations, a function of how the parents choose to
infuse capital. But if they put it in as debt or
equity, it really doesn't matter.

Q Wll, that really is the statenent of yours
that I want to pursue, that it doesn't matter. And

want to look it at it fromdifferent angles. Supposing
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1 you have a conpany, and this is a hypothetical, who's

2 parents suck all the noney out of that conpany. And so
3 there is no equity in the conmpany, and any noney or

4 profit that the conpany m ght have, the conpany no

5 |l onger has its parents, and so therefore there is no

6 equity in the conpany.

7 Wel |, supposing that the conpany nm smanages

8 itself, and there sinply is no nmoney within the conpany
9 as equity to cushion that m smanagenent. 1Isn't the

10 inmplication in such a hypothetical that the rate payers
11 then need to pick that up, or the owners have to do

12 sonmet hing about it by itself, but that the conpany

13 itself has no ability to cushion that m smanagenent or
14 m st ake, or accident. It doesn't -- this gets back

15 to nmy question of, does it matter? Just not for the

16 cost of capital, but just for the healthy condition of
17 a conpany that it has equity versus no equity.

18 A  No, it really doesn't. Maybe | could

19 illustrate that, if | mght, by asking you to take a

20 | ook at my exhibit that's |labeled GLS 9. | don't know.
21 I do not know the number. | apol ogize.

22 JUDGE WALLI'S: Exhibit 206.

23 THE W TNESS: What | have shown -- is everybody
24 there? What | have shown on Exhibit 206 is there are

25 ot her pipeline conmpanies that are -- even of these
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1 conpani es that are children of integrated oil conpani es.
2 And | think -- | don't knowif BP is the parent of

3 any one of these or not as | sit here, but they may be.
4 As you notice, these pipelines had a debt share
5 running from92 to 99 and a half percent in the | ast

6 couple of years. And the question is, does that signify
7 that they are in trouble.

8 And if you go over to the next columm and | ook
9 at the ratios of revenues to operating expense, their

10 revenues and rates and through-puts are perfectly

11 adequate, and they are very healthy conpanies. Explorer
12 and Colonial are two very, very healthy conpanies.

13 Q BY CHAl RAOMAN SHOWALTER: O those five there,
14 other than A ynpic Pipeline, is it the case in any of

15 the other four that the owners are | ess than, say, 80

16 percent of the custonmer shippers? Wat | amtrying to
17 get at is to carve away the instances where the conpany
18 is wholly and fully owned by its custoners collectively,
19 versus the Aynpic situation where it is owned by two of
20 t he shippers, but not by the others.

21 A As | recall, the ownership is not spread across
22 all the shippers in any of these cases. The owners

23 happen to be very large oil conpanies. Being very |large
24 oi | conpani es they ship substantial amunts of product

25 on these pipelines. But | would say that at nobst, they



2439

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

don't ship -- sone of them may ship as collectively as
owners, but Explorer has seven owners, and Col oni al has
ni ne.

Q If you would just pick for me the conpany there
whose owners conprise the | owest percentage of its
shi ppers.

A Plantation.

Q Let's supposing the managenent at Plantation --
turns out to be terrible, msmanages the conpany, the
noney i s gone. Now somrething happens to Plantation
maybe it is an explosion, some kind of disaster that
Pl antation has to deal with.

At that point in tine does it make a
difference, do you think, that there is no equity in the
conpany, or very little conpared to a conpany that had
equity?

A No, because the boards of these conpanies are
the integrated oil conpani es, owners and shippers. And
t hey meet whenever a crisis arises, or need for
expansion, or rebuilding arises. They neet and either
| oan noney or inject noney.

Q Sois the inplication that really whatever the
poorest status of the conpany has been, that the owners
really are there to pick up the pieces when sonething

goes wrong and we need not worry?
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A That is exactly right.

Q Then why are we worried in this case?

A Qur position has been all along that Qynpic's
capital structure isn't relevant. You have to go for a
hypot hetical capital structure, because it's a conpany
that doesn't issue its own debt. It has to be
guaranteed, and it has no publicly held stock so you
can't really assign a capital structure based on that.

And | think what this Commi ssion has done in
cases where a conpany wasn't a stand-al one conpany, but
t hey believed because it was engaged in a bunch of
different activities unrelated to the regul atory
activities, they inposed a hypothetical capita
structure that they believe to be appropriate.

So the only issue here is what -- to ne, in ny
case, what is the appropriate hypothetical capita
structure? |Is it 45 to 50 percent, as | think Tosco and
Tesoro have suggested? 1Is it much higher as | have
suggested, or is it somewhere in between? Its own
capital structure doesn't nmatter.

I think the analogy to think about is the
parent child kind of relationship. Suppose you had a
t eenage son who wanted to buy a car. And he has a job
and is nmaking noney. He could actually nmeke the

paynments. It's an older car. So he goes to the bank,
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and the bank said, yeah, you have incone. You have no
credit record. You have nothing to | ook to say you have
a good credit rating. You will have to get your parents
to co-sign, and the parents will quite often co-sign

But the expectation of both the bank |oan to
the teenager and the parents is that the teenager wll
keep his job and nake the paynents.

Q Supposing the teenage son is 21, let's say, and
gets the car and gets the parents to co-sign the | oan
and then crashes the car, totals it, and kills two
peopl e, three people. Now does it nmake a difference
who' s backing the son's activities, and to what extent
and for what purposes?

A It's inportant, | guess -- the only thing that
was co-signed -- well, let's suppose --

Q Just the car |oan?

A The parents would be Iiable for that
i ndependently as the -- as the owners of O ynpic are
liable for all the |oans that have been taken. These
have been guaranteed by the parents and nade by others,
in the case of Chase and Prudential, or nade directly.

Clearly they are guaranteeing the loan if they
are making it, because if it doesn't get paid, their
conpany doesn't have adequate nobney. They don't get it.

In the current case, they are getting no interest
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paynents on these | oans.

So in terns of its earnings treatnent, it's
being treated no different than equity. [It's noney they
have put in, which they are earning no returns on
because the conpany doesn't have the profits to repay it
the noney, and it's at risk.

Q | amtrying to explore that not only the nobney
i ssues and the risk to noney, in one form or another
but also the other risk to rate payers of the public of
a conpany that doesn't have equity in it. In other
words, aren't there other factors to consider when
| ooking at a conpany and trying to, say, cajole it
towards a reasonable equity ratio than sinply the factor
of nmoney, and what is at risk for a particular loan or a

particul ar parent?

A  The guarantor here, or guarantors here -- or
will be shortly because Shell is taking over Equilon, so
it will be Shell and BP within a short period of tine.
You will have two owners. You will have the Shel
Corporation and you will have British Petroleum These

are the two parties who are, in fact, standing,
affirmng that they, in fact, will want to and will make
this pipeline work, have put noney into it -- | think
are saying to this Conm ssion that we want a reasonabl e

return on our investnent, but we're here. W have been
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here. W're going to be here.

And what you are getting is the backing of two
of the largest corporations in the world, who have
incredibly solid balance sheets. And | think you have a
better guarantee here, given that backing, than you have
fromany other utility you regulate in this state. |
don't think any other utility in this state approaches
the size or the financial strength of BP and Shell

Q But | want to followup a little bit, on a sort
of incidental quality of the equity ratio of the
parents. | think M. Brena asked you questions, or
M. Trotter, maybe, as to what would happen if, let's,
say, Shell -- 1 don't know what their equity ratio is
but supposing it's 20 percent, 30 percent -- why should
the assuned capital structure rise up and down with
whoever the parent happens to be, or whatever their
equity ratio happens to be when the activity that is
goi ng on, of course, is the sane, and in general the
costs are going to be the sane. | recogni ze sone costs
m ght be different depending on who the parents are.

But if there was a radically different equity ratio for
one parent versus another, from one year to the other
why should there be a radical or significant change in
the rate that the rate payers pay?

A | think that there shouldn't be. And | think
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t he Comm ssion, the conpany is asking for you to assign
a hypothetical capital structure which would be fixed
once you have assigned it.

Q But then that's all the nore pressing.
Supposing we set it at 86 percent, or whatever you have
recommended. And as we have seen, this conpany changes
hands or m ght. So then along conmes a new set of
parents, and maybe their equity ratio is 50 percent.

A | based ny recomrendati on on what | see is FERC
precedent. FERC s first choice is to look to the
capital structure of the parent. There's a nunber of
cases that have been through this. The argunent that
says they are ultimately the conpanies that are --
ultimately the conpanies that are providing the capita
to the conpany, and their capital structures are really
reflective of the cost of capital to that conpany.

Q Sothat's FERC s rationale for what it does?

A That is.

Q | aminterested in what the FERC net hodol ogy
is, and | aminterested in why FERC has its nethodol ogy.
But my greatest interest is why it is right, why it is
correct. Meaning, why should we adopt it, so on. That
is a nmuch stronger interest of mine. It's not nmuch of
an answer to say that's how FERC does it. That's just

the question of whether they should do it, but nore
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i nportantly, whether we should do it.

A I have a prenise and maybe | can state it, and
if you don't agree with nme, maybe | can explain it. The
premise is if you are a publicly traded conpany, and
t hat stand-al one publicly traded conpany, in fact, the
mar ket tends to dictate or tends to determ ne your
capital structure, the |l enders and other people in the
financial community tend to push you in a certain
direction, as the market pushes you. |Is that a prenise
t hat sounds reasonabl e?

Q That's okay.

A Now, the only -- in the oil pipeline industry
there are five, what | call, stand-alone -- not exactly
pure play. | think close to pure play. | think

sonebody else's viewis less than pure play. But they
are viewed by the financial groups and other people who
| ook at these things as oil pipeline conmpanies. They do
ot her things, but they are primarily oil pipeline
conpanies. And their capital structures are narket
deternm ned, and they range from 40 to 60 percent.

Now, if you argue that -- if you believe that
O ynmpic is no riskier than any of those pipeline
conpanies, in fact, if you at the end of the day, which
I think is not the correct conclusion, were to determne

that, in fact, it was a typical -- what we're dealing



2446

1 with here is a typical oil pipeline conmpany, |ike those
2 in the proxy group, something in that range, if you

3 would -- | amgoing to have to ask for a nunmber again.
4 Turn to Exhibit GRS 23. | don't have the right nunbers
5 as usual

6 JUDGE WALLIS: Exhibit 220.

7 THE W TNESS: What | have done -- is everybody
8 at 2207

9 VWhat | have done is to | ook at the equity share
10 of capital for the five oil pipeline proxy group

11 conpani es over the period 1996 to 2001. The average

12 over that six-year period over the five conpanies is

13 49.28 percent. So it's in the vicinity of a 50 percent
14 equity ratio. The average -- the average overall six
15 years of the high end of that range is 61.35 percent.
16 So the riskiest pipelines in that group, the
17 ones that are required to have the highest equity share
18 in their capital structure, average about 61 percent,
19 61. 35 percent.
20 So if you believe that Oynpic's risk -- |
21 believe AQynpic's risk is at mninmm as high as any of
22 t hese pipeline conpanies. That's mnmy mni num position
23 And that would argue for, on the basis table,
24 essentially a 60 percent equity share, or 61.35, if you

25 want to play the averages gane.
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Q BY CHAI RWOVAN SHOWALTER: But all of that is
gi ven the underlying assuned validity of assigning these
pipelines this kind of equity ratio in the first place?

A You have to assune that since these are in the

mar ket, that FERC relies on the -- FERC relies on these
conpani es as the basis for setting equity rates -- for
setting the return on equity. It |ooks to these

conpanies as to define the normal range of equity shares

for these conpanies, and its market data. | can't offer
you -- that's nmy -- that's narket data.

Q | see. | don't think |I understood that these
are actual -- these are actual equity shares?

A Shares. These aren't -- these are market
determ ned shares, and they are -- the average, if you
look at it, is in the high 40s consistently. It's one,

two, three, four, five lines. On the bottom go across
that, and it's 47, 50, 49, 51. It's right around 50
percent on a consistent basis.

Q Assune for purposes of argunent that the
average is exactly 50 percent. | amjust trying to pick
a round nunber. Your point is that Oynpic is a riskier
conpany?

A  Than aver age.

Q Than average. | want to explore a little bit

the inplications of the discussion around risks, and
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am going to ask three prelimnary questions just to make

sure that | understand in general what you were sayi ng.
Were you saying or do you agree that all other

t hi ngs bei ng equal, nore conpetition for a conpany

means -- inplies that that conpany is a riskier conpany?

A Yes. | think that is broadly accepted, a
notion that the nore conpetition a conpany faces the
nor e busi ness risk the conmpany faces. And then
as a result, the higher its cost of equity.

Q Actually that's where | amgoing, so | just
wanted the first part. So the second proposition was
the greater the risk, the higher the cost of capital; is
that correct?

A That's correct. Because think of it this way.
If you are an investor, and you are told that you have
a conpany with a very |low business risk that will pay 10
percent return, and you have a company that says we're a
very high risk but we don't want to give you any nore
than 10. So the investors say, well, if alowrisk is
payi ng 10 percent, you as a high risk conpany have to
pay nore. |It's comon sense

Q The third question is, is it the case that the
hi gher the cost of capital, the higher the resulting
rates in a regulated conpany? |Is that the right

direction?
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A  The higher the cost of capital froma
regul atory perspective -- one of the reasons, if you
take a | ook at the cost of equity capital calcul ated by
the FERC staff, as well as other people -- the FERC has
spent a ot of tine on this on defining this proxy group
and exanmining it, weighing it, and so forth. And it is
a fact that the cost of equity capital for oi
pi pel i nes, which are perceived to be higher risk than
gas pipelines, has been consistently higher

The cost of capital to an oil pipeline is
hi gher than a gas pipeline, and al so higher than an
electric utility or gas distribution conpany. Because
it faces nore conpetition, and is perceived as riskier
in the marketpl ace.

Q So what | got fromthat is these three
propositions are true. The nore conpetition the greater
the risk; the greater the risk, the higher the cost of
the capital; the higher the cost of capital, the higher
the rates. And | really would just |like a yes or no.

A That's yes.

Q Using the transitive property, doesn't that
mean, by your logic, that the nore conpetition there is,
the higher the rates that you need to support the
conpany?

A Yes. To satisfy or to basically provide the



2450

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

equity investors with the appropriate reward for their
i nvest ment .

Q So what | aminterested in exploring, then, is
the inmplication of that proposition. Because it neans
that the nore conpetition you have, the higher your
rates have to go; therefore, you will becone |ess
conpetitive. And it seens like either an upward spira
on rates putting the conmpany beyond conpetition, or

there is effective conpetition, and you don't need

rates. O the regulated -- or such a high rate is
from-- is for a conpany that really doesn't need to
exist --

A Well --

Q -- in the marketpl ace.

A If there's sufficient conpetition, if there

really is sufficient conpetition that this conpetition,
in fact, ensures that rates can't rise above conpetitive
| evels, then there's no need for regulation. But that's
not what we're visiting here.

Q But | guess it's really right at that point
that | amtrying to explore, because if there were
really effective conpetition, you wouldn't need to have
a regul ated conpany. The conpany could just exist and
conpete, and if its prices were higher and above the

conpetitive levels, it just wouldn't get any business.
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But isn't all of the evidence we have of this
conpany is that under ordinary circunstances, it's quite
conpetitive; in fact, don't we regulate it because if we
didn't, it might have too nmuch ability to control the
market? And if not, why are we regulating it?

A | amnot here -- well, if in fact the market
were sufficient to discipline rates, there's no need to
regul ate. And we haven't sort of -- we haven't -- | am
not arguing that's a matter for this case, and we
certainly haven't offered evidence of the sort. | think
you woul d need to reach that determ nation.

But the fact is -- there's -- the fact that
there is conmpetition, whether it is enough so that you
don't have to worry about the exercise of market power
or not. There sinply is nore conpetition here than
there is in the other -- in any other industries to
regulate. Now the quid pro quo -- now that neans higher
ri sk, higher conpetition, higher cost of the equity.

But the market -- the conpetition raises the
cost of equity, because of the risk. But it also
di sciplines the market in the form of pronoting greater
efficiency. And the trade-off you have between
regul ating rates, and allowing the market to function --

you have nore conpetition in this market.

So even if it is not sufficient to fully
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discipline the rates, it does, in fact, work its magic
in terms of pronoting greater and greater efficiencies.
And the irony is that a lot of very high risk, high cost
of capital conmpanies have, in fact, much | ower overal
costs. Because the sanme conpetition that made the

i nvestment risky, has made themvery efficient.

And that's -- it's the old invisible hand of
Adam Snmith at work, if you will. And | think this is --
the coll apse of the Soviet Union is an exanple that the
invisible hand is better than the visible one at tines.
And | think the Soviets denonstrated that -- | am going
too far afield.

Q | have one last followup, and if you could
turn to Exhibit 221, your direct testinony, page 54.
And on lines 988 to 991 you nade the statenent which you
just made earlier, which was your prem se that you put
to me, where you say, "It is reasonable to presune that
A ynpic's parents' actual capital structures are the
ones which result in the | owest overall cost of
capital ."

And | understand that proposition with respect
to your exhibit that shows the stand-al one conpanies. |
don't really understand that proposition when you have a
parent conpany that may be engaged in nany activities of

various risks, and one very snall part of what it does
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1 happens to be a pipeline, or this particular pipeline.
2 This doesn't follow logically to ne, this theory.

3 A  Well, | guess | apologize for not making it

4 clear when | wote it. What | neant is these are the
5 best structures for BP and Shell. 1In other words, the
6 mar ket has pushed them Shell and BP, to their optinmm
7 capital structures, market determined. It doesn't

8 suggest -- that argunent only suggests that. It doesn't
9 take the next step of arguing that what is optinum

10 necessarily for BP and Shell is also optinmmfor

11 A ynpi c.

12 Q Okay. Well, then | amtracking. But in that
13 case, if that's the case, why should we | ook to the

14 equity structure of the parents in determ ning the

15 appropriate structure for the AQynpic?

16 A Utimtely they are the entities that are --
17 that arrange the finance -- ultimately they are the

18 entities that, in fact, raise capital for the conpany.
19 And they raise it based on that capital structure. The
20 first coment here is saying, and we can presune,

21 because these are publicly traded conpanies, BP and

22 Shell, that the market has forced themto, in fact,

23 sel ect the appropriate or optinmmor best capita

24 structure for thensel ves.

25 The Commission -- and | amarguing it's
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appropriate for Aynpic, because of that, because they
are the source of capital, and because O ynpic is
certainly above average risk.

In nmy rebuttal testinmony | offered, | think
what | would consider to be two reasonable alternatives
for the Conmmi ssion's consideration. One, | think at
mnimum | think at mnimumthe conpany has put up
evi dence that says that AQynpic is at least a risky oi
pi peline. And that would suggest a capital structure in
t he nei ghborhood of 60 percent. And that's sort of the
upper end of the range for the proxy group oil pipeline
conpani es.

| also offered another exanple of what is a
high risk pipeline. 1It's called HOOPS, it's Hoover
Of fshore sonething or other, and | can't get the rest of
it straight. HOOP-Sis the acronym And it filed a
rate, and the rate was protested at FERC, and there was
a settlenment between the parties, which was approved by
t he FERC

And this settlenent called for a 74 percent
equity share. And interestingly enough, it was the
average of 60 percent, which is the upper end of the
range of what you observe for the oil pipeline proxy
group, and the equity share of the parent, in that case

Exxon Mobil e that has roughly 80 percent. So the
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average of 80 percent and 60 percent is 74, and that was
a conprom se they arrived at in negotiation anong
shi ppers and pi peli ne.

And FERC approved, presumably, because they
believed that, in fact, this pipeline was riskier than
average, and that was a reasonabl e conprom se between
the capital structure of the parent and the capita
structure of the riskier or nmore conventional pipeline
in the oil pipeline proxy group

|'ve offered the sane conpronise here of 73
percent as a conpronise which is, in fact, the m d point
bet ween 60 percent, which is the upper end of the range
for the oil pipeline proxy group equity shares, and 86
percent, which is essentially the weighted average
capital shares of the parents.

| think that we have -- | think the conpany,
not just nme, but | think all the other conpani es have
established that this is a high risk oil pipeline, and
think that says that the reasonable range is 60 to 86
percent.

Q But aren't you conparing two ranges or two
figures, 60 percent and 86 percent, the higher of which
al ready presunes the FERC net hodol ogy? And what | am
here to | earn about is whether that nethodol ogy nakes

sense, and is in the public interest. | amnot here to
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take it as a given. That's what we're having a
proceedi ng about. So it doesn't persuade nme very much
to hear of a conprom se between one thing and anot her
The ot her being sonething that we're now deliberating
We have got to focus on the theory of that other, and
why it is in the public interest.

CHAl RMOMAN SHOWALTER: And that was a coment
not a question. | amfinished with ny questions.

THE W TNESS: Ckay. Thank you.

EXAM NATI ON

BY COW SSI ONER HEMSTAD:

Q This really is first pursuing the Chair's
guestions. \When you at |east started with the
proposition that the equity share should be anal yzed,
| ooking at the equity share of the parent, | assune
that's not just coincidence. You are |ooking at the
profile of British Petroleum as such, aren't you?

A The 86 percent is, in fact, representative of
the risk faced by the parents, and therefore, the
appropriate market determined rate. | would agree with
that, sir.

Q Al right. Let's assune that instead of the

parent being BP with all of its many bucks, M crosoft
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decides to buy this pipeline. It has 100 percent

equity. And has no debt, and has, what is it, 45

billion dollars of cash. Wuld you then be arguing that

we should | ook at 100 percent equity for the pipeline?
A No, | think not. | think it's appropriate to

| ook to parents -- to the capital structure of parents

that are integrated oil conpanies, because in a sense

the risks that the parent oil conpanies face are in sone

sense reflected or are trickled down, if you will, to

the risks that a pipeline faces in this case.

Say if BP, Equilon, or Shell Refineries were
to, in fact, have an outage or problem or whatever, and
produce | ess refined product, the -- whatever risk
caused that would ampbunt to a through-put reduction on
t he pi peline.

So in sonme sense the volatility of the
t hrough-put of a pipeline, its risk sets are not only
its own risks, but are tied back to the risks of the
parents, because the parents are, you know -- the
parents' business is what produces what gets
transport ed.

Here, the extent that there's risk to that
output, there's risk to the through-put of the pipeline,
so there is |inkage.

Q Okay. That's helpful. So you are |looking to
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the integrated nature of the pipeline to the refinery
conpany?

A Yes. They aren't in the sane business, but
they are essentially in related businesses, or are
integrated, if you will.

Q In M. Trotter's cross exan nation questions, |
t hi nk, you brought out that both the parent and the
proxy stand-al one conpani es have betas that are |ess
t han one?

A That's correct.

Q And you agreed with that?

A That's correct.

Q That would suggest a risk | evel bel ow average,
of the parent and those proxies, does it not?

A That statistic suggests that there are -- there
is a problemwith estimted betas of late, and | could
expound if you are interested. But the bottomline is
currently estimted betas underestimte a true beta
substantial |l y.

Q Wwell, I find that interesting, because | think
you argue, and | think |I generally agree with you, that
the market determi nes these things. And the nmarket is
determ ning the betas, is it not?

A The marked is deternmining the price and return

on stock. That the betas are the result of a
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1 statistical calculation, and nay or may not be accurate
2 nmeasures of the true risk faced by the conpanies. And

3 think there's a reason why, today at |east, that

4 conpani es, both like the integrated oil compani es and

5 t he pipeline, betas are underesti mated by the standard

6 statistical techniques used to estimte them

7 Q Beta neasures volatility, which is, in a sense,
8 t he neasurenent of risk, is it not?

9 A It is. It neasures the volatility of the

10 earnings of the conpany relative to the average -- to

11 the volatility of the market, or the average volatility
12 of everybody in the market.

13 What has happened in the last five years, which
14 is usually the period of time over which these betas are
15 estimated, is you have the .com expl osi on upward, and

16 the .com i npl osi on downward.

17 So if you weren't a high-tech .com conpany,

18 your returns did neither soar up nor plumret into the

19 basement. And the fact that your returns, in fact, were
20 not anywhere near as volatile as the .comdriven market
21 means that your estimated beta is depressed.
22 I would argue the last five years is an
23 aberration in terns of the normal relationship of
24 things, and I think if you |l ook back to pre .com bubble

25 periods, the betas for the oil conpanies are well above
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one or one or above, certainly. And these stand-al one
proxy group conpani es have not been around | ong enough
prior to the start of this thing to establish a, quote,
normal market relationship between their earnings and
the market.

Q Wwell, okay. But in any event, however one
wants to anal yze beta, the parent has a beta here, and
you are using the equity share of the parent to
determine -- or at |east as your starting point for
whi ch woul d be the equity share for the subsidiary. And
why do you choose that, but then argue that it's above
ri sk when the parents are below risk -- bel ow average
risk?

A Well, | guess what I"'marguing is the beta is
probably not, at this point in time, a good neasure of
risk. But if you believe the values of beta, both that
are currently estimted, you are correct that both the
oil industry and the oil pipeline industry are bel ow
average. However, both are bel ow average and fairly
cl ose together.

Q Well, | guess whether you think it's accurate
or not, there is a position in the marketplace that
evaluates risk for integrated oil conpanies and
pi pel i nes?

A Yes. The people who publish these betas are
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the -- the published betas by the standard services are
| ess than one. And if one were to rely on themfor an
assessnment of beta, one -- for assessment of risk, one
woul d concl ude that the risks are bel ow average, and
that's what the statistics say. | think I have given
reasons why | think the statistics are m sl eading.

Q | amtrying to understand your position with
regard to the significance of water-borne barge
conpetition, or the risk. And I think your testinony in
your FERC filing reflects a substantial increase in
barge traffic expl osion.

And | amstill trying to grasp why that is in
any way significant, as long as the pipeline with its
pricing structure is able to operate essentially at ful
capacity, whatever that capacity may be at any tine.

A Let ne try to back up a bit on this. | think
that what | have argued in there is that barges are in
sonme sense poised to nove in and make these noves, and
are capable of making them | think what the afternath
of the accident, and then the seamweld failures which
kept operating operation pressure at no nore than 80
percent have denonstrated, is one the rapidity with
whi ch barges and tankers can respond to an increase in
demand. G ven the opportunity, they can, in fact,

i ncrease their -- the anpunt that they transport
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dramatically.

Q A demand for their services?

A Yeah. If the demand for their services
i ncrease, they can increase supply very rapidly. So
they are there and avail able for conpetitors.

Q And in a certain sense, you can describe that
as excess transportation supply, stand-by supply, ready
to serve, if, for any reason, the pipeline can't?

A O if the pipeline, as was suggested fromthe
letter fromTosco, raises its rates to a level that is
no | onger conpetitive, they are ready to respond quickly
and rapidly.

Q | was going to ask you that question. You
started to say the Tosco letter shows, and then you got
distracted in a different direction. Apparently that's
what you argue that it shows?

A Wat | amarguing is that, you know, | think
Tosco and Tesoro in this proceedi ng have argued they are
not conpetitors. That's silly. They are just not
conpetitors yet. In the letter that Tosco wote to the
Commi ssion, We're concerned if we have to pay this high
interimrate, that we will end up averting -- this wll
cause us to divert to another neans of transport. And
the other only other nmeans of transport that is viable

is water-borne. We have two choices. So other is
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wat er, | think.

So it's there. And | think it's nore real than
either Tosco or Tesoro have adnmitted in this proceeding,
even though they did in their argument agai nst granting
the interimrate increase. Oherw se, the second thing
| think that is shown is that -- ny anal ysis showed t hat
they can increase supply without increasing the average
cost per barrel transport. In other words, not only is
there a lot, there's a lot there at the current price.

What it does show that at the rates that
prevail ed then, a pre-increase, at |least that O ynpic
was conpetitive, because the rates were probably |ower.
I think | have admitted that in ny testinmony. They are
| ower .

But a major -- if you look to nerger
gui del i nes, which the Federal Trade Conm ssion and
Federal Justice Departnment guidelines on how you gauge
conpetition, they viewas a critical factor in
determ ning whether a market is conpetitive is whether
or not there are people poised to enter if the conpany
engages in anti-conpetitive practices; i.e., raises
prices to above conpetitive levels. And they are there.
They are there in large quantity, and they are there at
the goi ng barge rate.

So it's not -- | think they are rea
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conpetitive. They are a real conpetitive threat.

Q And let nme ask you, then, in your professiona
judgment, is it your opinion that oil pipelines
generally, or Aympic Pipeline specifically, should be
price deregulated by this Conm ssion?

A Let ne answer it by sonething the FERC has
said. | haven't done the kind of -- | haven't done the
ki nd of analysis | want to do to nmeke that
recommendation. And | think there's a good chance if |
did that, | mght reach that concl usion.

Q But aren't you forced to that conclusion with
your argument about water-borne threat of conpetition?

A It's a matter of degree. | nmean, the question
is conpetition isn't an on-off switch. Every conpany,
even utilities face conpetition at sonme level. Qynpic
faces a high degree of conpetition. | think that
wat er - borne transportation al one should be sufficient
for at | east the Federal Energy Regul atory Comm ssion to
grant it market-based rates, if it were to apply. They
haven't, and | have no notion that they are intending
to.

And the reason was -- and | can't renenber the
cite now, but I can get it for you, if you wish -- that
the Commi ssion at one point decided that if 10 percent

of the nmarket is served by water, that by itself was, in
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essence, grounds for presum ng that the market was
sufficiently conpetitive to all ow nmarket-based rates;
i.e., they need not worry about market-based rates at
all.

Q Let's assune 10 percent of the market is served
by water-borne transportation. The pipelineis
operating at capacity, and the 10 percent represents
that refinery production that can't get access to the
pi peline. Assune further that the cost of the
wat er -borne transportation is twice the price as the
pi peline is.

It's still your view that that would be a
conpetitive environment?

A That's one of ny frustrations in this matter of
not being able to get from Tesoro and Tosco the barge
rate, the oil tanker rates. | could have answered that,
and | have to answer that question before | give you a
definitive answer.

Q | dofind it remarkable that the parents of
your client declined to provide that information.

A | am not sure whether -- | think -- | can't
tell you the exact reasoning why the decision was made
to go to the participants in this case, rather than
nonparti ci pants.

It's nmy experience, usually, that the
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1 Commi ssion's -- that nonparticipants -- and really the

2 parents are not participants per se in this case --

3 generally are not requested by the Commi ssion.

4 Q | understand. But, of course, they have a

5 direct interest in this proceeding, even though they are
6 not a party here. And in a certain sense there's an

7 i nference that can be drawn fromthat that they didn't

8 want to disclose it because it wouldn't be attractive

9 i nformati on.

10 A Well, | think the sane inference could be drawn
11 from Tosco and Tesoro's failure to disclose. | don't

12 know the reasoning, and | wasn't involved in the

13 di scussion or the decision to, in fact, seek it from

14 Tesoro and Tosco or participants to this proceedi ng, and
15 not fromthe parents who are not. | don't know why.

16 COW SSI ONER HEMSTAD: Thank you. That's al
17 | have.

18 CHAI RWOVAN SHOWAL TER: | have one foll ow up on
19 Conmi ssi oner Henstad's question
20
21 EXAM NATI ON
22
23 BY CHAI RWOVAN SHOWALTER
24 Q It just adds one nore el enent, supposing 10

25 percent of the nmarket is water-borne transportation
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AOynpic is at capacity, and Aynpic is oversubscribed,
do you think those three facts inply that there's
effective conpetition fromwater-borne transport?
A It doesn't say they are not.
Q Well, does it say they are, that there is
effective conpetition?
A It says neither. The fact that they are able
to be full doesn't nean that there isn't conpetition
Al'l you have to do to stay full is charge |ess than your
conpetitors.
CHAI RWOVAN SHOWALTER: Thank you.
JUDGE WALLI S: Dr. Schink, | have a couple of
very short lines of questions to follow up on Chairwoman

Showal ter's questi ons.

EXAM NATI ON

BY JUDGE WALLI S:
Q Did | hear you correctly in saying that BP and
Shell are commtted to supporting AOynpic irrespective

of the funds that are needed and the form of those

funds?
A I think the conmpany -- | nean, it's ny belief
that they are. | think the people who can nake that

commitnment better than | -- | believe they are. | think
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the people who can make that commi tnment better than
are M. Batch and M. Fox, and others fromthe conpany.
That's my belief, but I can't make a pl edge.

Q Would your analysis of the relationship between
debt and equity be affected if the conpanies were not --
the parents were not so comm tted?

A Well, would you repeat that question? | am not
sure | got it right.

Q That statenment arose in your response to
guestions about the practical differences between debt
and equity in Oynpic's capital structure, and | am
wondering if it were not correct that the support, the
fundi ng were essentially unconditional, would that

af fect your anal ysis?

A | think -- | think the parent -- well, there's
two pieces here. | amhaving trouble trying to dea
with it.

Their commitnent -- | nmean, their commitnent, |

think, is inmportant froma regulatory and concerned
point of view. | think their comitnent is an

i ndi cation that there need not be concern. | think
their commitnent is also indication that it my be
appropriate to consider their equity structure as
appropriate in this proceeding.

But | think the -- independent of whether you
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1 believe they are strongly or weakly commtted -- |

2 believe they are strongly comritted -- but the method

3 they choose to finance whether it be infusion of debt,

4 i nfusion of equity doesn't reflect ny judgnent that, a,
5 the capital structure of Qynpic is not really --

6 doesn't nmean -- it just doesn't nean anything.

7 You do have to look to the capital -- to at

8 least a financial integrity of the parents here, and the
9 capital structure of the pipeline itself says nothing

10 at all about the financial integrity of the conpany.

11 Q In terms of practical difference between debt
12 and equity, if a conmpany with substantial equity nakes a
13 poor investment, which turns out to be worthless or

14 virtually worthless, would it then not wite that off,
15 and would it have been able to do so by its equity

16 position?

17 A It could fund it that way. | am aware of

18 pi pelines other than Aynpic that, in fact, have witten
19 off, if you will, things. And they wote it off by --
20 the witing off of something, in fact, that was no

21 | onger used or useful, had nothing to do with the equity
22 structure.

23 The parents had wherewithal to do it, and coul d
24 infuse it whenever capital was necessary to cover it.

25 And the fact that there's equity actually inside O ynpic
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or not doesn't matter. |It's the conpany -- you look to
the financial health of BP and Shell, you know, if --
you know, there was mmjor disaster and | think they
stepped up to it. There was a major setback in terms of
the seam failures, and they stepped up to it.

And these are very, very large increases in
cost, as | think you will see as the other witnesses
come up. | think they may have denmpnstrated their
conmitnment as strong as you woul d get from any
st and-al one conpany with an equity cushion. And they
have a stronger equity cushion than any stand-al one
conpany | would ever think of. BP and Shell certainly
do.

Q Internms of the situation of Aynpic's actua
equity structure, would the fact that parents have
chosen to fund investnments through | oans rather than
equity, and declined to wite themoff, |eaving the
conpany with an equity -- with a capital structure
| arger than its assets, and the fact that | oans are not
written off, don't disappear, and continue to accrue
i nterest have any affect on your analysis, or would you
say nerely that, as you have said, the status of the
parent corporations render this factor irrelevant to the
Conmi ssion's anal ysi s?

A The stature of the parent conpany does that.
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And al so the fact that the A ynpic structure per se is
in -- Oynpic's capital structure is in no way factored
into the Conpany's cost of service calculations. In

ot her words, they could have 200 percent. They are not
asking for it. They are not asking for the debt to be
recover ed.

They are asking for a cost of service based on
the property and service, based on a capital structure
that you will determ ne, based on a debt cost and an
equity cost you will determine. And nowhere in there,
nowhere i n our request whatsoever do these | oans enter.

And what BP and Shell ultimately determne to
do with these loans, wite themoff, not wite them off,
has no effect whatsoever on this cost of service
request. And | assure has no effect whatsoever
ultimately on Oynpic's financial health, because that's

al ways been dependent on the financial health of its

parents.
JUDGE WALLIS: Thanks very nuch, Dr. Schink.
COW SSI ONER HEMSTAD: I have one foll owon
questi on.
EXAM NATI ON

BY COWM SSI ONER HEMSTAD:

Q | assunme you will agree that if Oynpic were a



2472

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

st and- al one conpany, that it never would have gotten to
the point of having 100 percent debt structure, would
it?

A Not without going into Chapter 11, no.

Q The point is, it would not have been able to
function as a stand-al one conpany with that kind of
structure, or anything approaching that?

A If this were a stand-al one conpany, it would
have gone bankrupt and been bought by sonebody el se.
There's no other way it could survive. It's not a
vi abl e conpany by itself. 1t's a viable conpany,
because of the support of its parents.

JUDGE WALLIS: Thank you very much. Let's be
off the record for a nmonent for a scheduling discussion
(Di scussion off the record.)

JUDGE WALLI'S: Back on the record, please.

RECROSS EXAM NATI ON

BY MR. TROTTER
Q Turn to page 234 of the honework assignnent --
page 2?
MR, MARSHALL: There is no page 2 to that

exhibit. W tried to nake that part of the exhibit.

MR. TROTTER: | believe the Chai rwonman asked a
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gquestion on page 2.

CHAl RWOVAN SHOWALTER: | did, but it's not an
exhi bit.

MR, MARSHALL: | tried to, but --

MR, TROTTER: Well, let nme ask the question

wi thout referring to page 2.
MR, BRENA: | f you woul d.

Q BY MR TROITER In your analysis in Exhibit
234, one of the figures you used was 42.6 mllion
related to the cost of service and 100 percent debt and
capital structure, and 5.26 cost of debt; is that
correct?

A That's correct.

Q And does that 42.6 mllion include return on
the rate base that Aynpic is requesting in this case,
some 92 million dollars?

A The calculation is based on the rate base as
defined by Oynpic, if that's your question

Q Yes. So when you were asked by the Chair --
and | don't have the question clearly in mnd -- about
what interest paynents are reflected in your analysis,
it would be true that debt associated with 92.6 million
or 92 plus mllion in plant is reflected, as well as the
Prudenti al and Chase note paynents?

A Well, the cost of service is cal cul ated based
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on an assuned 100 percent debt capital structure, and an
assuned 5.6 percent cost of debt, which gives you cost
of service. And | deducted -- on this page we don't see
the operating cost per Oympic's estinates, and a
cal cul ati on based on like Oynpic's 2001 form6 --
O ynpic's 2001 form6 filing of 1.6 mllion

So you take the 42.6, subtract 33.4, subtract
1.6, and you are left with, after doing operating
expenses, and after paying Prudential and Chase, with
7.6 mllion dollars.

Q But the 42.6 includes a return on 92.6 mllion
dol l ars of debt, correct?

A Well, 96.2 mllion dollars of rate base, and
it's assunmed to be 100 percent debt financed. That's
how you cal cul ate the cost of the service, yes.

Q You were al so asked a question -- or answered a
guestion and said that Oynpic's risk profile is sinilar
to BP's, because if BP's refinery |ost output, that
m ght have an inpact on the pipeline. Do you recal
t hat ?

A Yes.

Q |If BP Refinery reduced output, that would
permt Tesoro and Tosco to increase their use of the
pi peline, wouldn't it?

A Yes. If only one of the refineries went
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1 down -- and | think if you lost BP entirely you m ght

2 not be able to fill the pipeline up anynore. But you

3 are right in principle.

4 MR. TROTTER: Not hi ng further. Thank you.

5 JUDGE WALLIS: M. Finklea.

6 MR, FI NKLEA: I have one set of questions.

7

8 RECROSS EXAM NATI ON

9

10 BY MR FI NKLEA:

11 Q Dr. Schink, is there any evidence that you have
12 seen that since Aynpic's 62 percent increase of its

13 interstate rates, and 24 percent increase in its

14 intrastate rates, that there has been any price

15 el asticity response resulting in a decrease in the

16 t hrough-put on A ynpic's systenf?

17 A Can | do this in parts? The through-put hasn't
18 declined. The through-put, it is full. And as full as
19 it can get at the 80 percent operating pressure.
20 Thi s, however, doesn't suggest that certain
21 shi ppers haven't elected to use barges or tankers
22 i nstead of A ynpic, but they haven't |ost enough
23 busi ness yet to, in fact, nmean that they can't fill it
24 up at 80 percent operating pressure.

25 That doesn't nean there hasn't been any shift
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fromAynpic to barges or tankers. It nmeans the shift
hasn't been big enough to not to -- | nean, it's less
than full at 80 percent operating pressure. It mght be

less than full at 100 percent. W don't know.

Q But at today's operating pressure, since the
price increases, there has been, fromyour analysis, no
measur abl e decrease in the demand placed on Qynpic's
pi peline that Qynpic is capable of neeting today; is
that correct?

A I don't know what has happened to demand. |
can neasure through-put. Through-put is the demand for
its services are still sufficient after the increase to
keep it full at 80 percent operating pressure.

MR.  FI NKLEA: No further questions.
MR, BRENA: | nmmy have nisrepresented nyself.

| do have one questi on.

RECROSS EXAM NATI ON

BY MR. BRENA:
Q Are we here to set cost base rates, M. Schink?
A That's ny understanding, sir.
JUDGE WALLIS: M. Marshall.

MR, MARSHALL: Thank you.
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REDI RECT EXAM NATI ON

BY MR MARSHALL

Q BY MR MARSHALL: In the honmework assignment
that M. Brena gave you when he gave you 5.62 percent
cost of debt, is that the parents' cost of the debt that
he gave you?

A That is the enbedded cost of debt for Aympic's
parents.

Q So when you used the approach of the FERC that
relies on the capital structure of the parents of the
whol |y owned oil pipeline, this was your choice to use
the cost of the parents' debt in the capital structure?

A But with our capital structure, not with 100
percent debt.

Q But the two go hand-in-hand; is that correct?

A If BP had 100 percent debt, its debt cost would
be much higher than 5.62 percent.

Q And what do other witnesses in this case assune

for cost of debt, if you don't rely on the parents' cost

of debt?
A | think M. WIson assuned 7 percent, and
M. Hanl ey assuned sonething a little bit -- or

sonmething in the neighborhood of 7 percent is fair

Q Do you know why M. Brena gave you the 5.62
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1 cost of debt?

2 A | think he instructed me to use the cost of

3 debt that we had in their filing. |s that accurate?

4 MR. BRENA: | object to asking the question why
5 M. Brena did anything. | think M. Brena has a

6 difficult time with that question on occasion. | don't
7 think it's real helpful to have hi m specul ate.

8 JUDGE WALLI S: Isn't the question why the

9 wi t ness used that?

10 MR. MARSHALL: The witness was instructed to
11 use that, and | amtrying to explore what the

12 i mplications of that are.

13 Q BY MR MARSHALL: And under the FERC approach
14 t hat you have used, it would be appropriate if you used
15 the capital structure of the parent conpany to use the
16 debt rate for that debt part of the capital structure,
17 correct?

18 A That's correct. Because the cost of debt to a
19 corporation is affected by its capital structure.
20 Q And if you didn't use the FERC approach, your
21 cost of debt that you would reconmend, would that be
22 different?
23 MR, BRENA: Your Honor, if | could object to
24 the formof the question, and ask that it be rephrased

25 as his approach. The question of whether or not it's
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consistent with a FERC approach is an issue to be
di scussed, and shouldn't be assunmed in the question
JUDGE WALLIS: Can the question be rephrased?

Q BY MR MARSHALL: Let me go back and make sure
we do that. Take a |ook at your direct testinony,
221-T, page 51.

A Yes. Yes.

Q Do you see footnote 267

A Yes, | do.

Q Now, what was your testinony in your direct
case that the capital structure of the ultimte parents
shoul d be based on?

A It's based on Comm ssion precedent -- or FERC,
I amsorry -- FERC precedent, to keep the record
straight. And the precedent that | was relying on
are -- or the cases or decisions are listed in the
f oot note 26.

Q To the best of your ability, were you trying to
apply the FERC approach to capital structure in your
direct testinmony filed on Decenber 13, 20017

A Yes, | was.

Q And is this sonething that you adopt as your
testi nony?

A Yes.

Q That recommendation?
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A Yes, | would recomrend that. | think I have
recommended -- it's ny view at |least that this
Commi ssi on shoul d consi der the FERC approach in part,
because the pipeline has been regul ated under it since
1985, part because the Conm ssion has at |east reviewed
filings under it in the past.

And | think in reality, as | have tried to
denmonstrate in my rebuttal, that in fact, it isn't
costing shippers nmore than they woul d pay under an
alternative rate maki ng approach if, in fact, the
Conmi ssion worries about what it worries about of
swi t chi ng net hodol ogi es and conpensating them for the
swi tch.

And there's no benefit to rate percent of
noving away fromthis nmethodology in terns of |owrates
if it's done as it should be.

Q And your attenmpt to apply the FERC nethod to
capital structure, what was your assunption with regard
to the cost of debt in the capital structure that you
came up with? Wat do you believe you nmust follow using

t hat FERC approach?

A Well, the FERC has made it clear, | think --
well, certainly in cases when it adopts the capita
structure of the parent that it will also adopt the

enbedded cost of debt.
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And | think provided it keeps a capita
structure that's reasonably simlar to that of the
parent, it may, in fact, not adjust the debt cost, in
fact.

But in general the FERC | ooks in cases |ike
O ynpic to the enbedded debt cost of the parents,
because ultimately the parents are doing the borrow ng,
either directly or by guaranteeing the |loans of a wholly
owned conpany.

Q But the assunptions that you were given |ast
night in this homework assi gnment to assune 100 percent
debt capital structure, at the same tinme assune a 5.62
cost of debt, are the two consistent?

A No, they are not. |If you had a nmuch -- if
you -- well, you couldn't get a loan if you had 100
percent debt structure. But the rate for a very highly
| everaged conpany, a debt rate would be nuch higher than
the debt rate for conpanies |ike BP or Shell

Q Now, when we refer to debt and equity in this
situation, there is a different character of the debt
that a parent | oans or guarantees to the wholly owned
subsidiary than there is to debt owed, say, by, Avista
to a bank, a third-party bank?

A Yes. | think this goes back to ny anal ogy of

the parent guaranteeing the child's loan for a car. In
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essence, in every instance, as it turns out, the | oans
that have been nade -- have been made to O ynpic have
ei ther been guaranteed by its parents with a guarantee,
in fact, the share of the guarantee is in fact an exact
proportion for their ownership share, or in fact the

| oans have been nmade to the conpany directly by the
parents.

So the debt here is debt effectively issued by
the parents, and that's not the case for every other
regul atory entity that you deal with. | |ooked through
| ooki ng for sonething that | ooked |ike O ynpic that was
whol |y owned by ot her conpanies that this Conm ssion
regul ates, and | could not find any.

Q If a parent loans a child noney or gives a
child noney and has an accident, is that capital at risk
no matter what character you call it?

A Yes, just as loans by Aynpic's parents are at
risk if the revenue is not there to repay it.

Q Wien you have described the cash flow basis as
the basis that | enders would look to in this situation
as the key on whether to meke future | oans, or nake
future capital or other capital at risk infusions, what
do you nean by cash flow in that sense?

A  The anal ogy, again, to the child buying a car

with a |oan guarantee by the parents. The expectation
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1 of the bank making the | oan and the expectation of the

2 parents is that the child will be able to have

3 sufficient revenues to both pay the interest on the | oan
4 and to, in fact, repay the principle on that |oan

5 The anal ogy here is that the | enders would | oan
6 directly to Oynpic, would want it to have sufficient

7 cash flow so that the expectation, a reasonable

8 expectation would be that the A ynpic could, in fact,

9 pay the interest and repay the |oan

10 That expectation isn't present today. And it
11 is, again, because of cash flow, because the through-put
12 drop, because of cost increases. Oynpic's cash flowis
13 not sufficient to give potential |lenders to Oynpic the
14 confidence they would need to make a | oan, even with the
15 parents' guarantee, which is ny understanding to why the
16 parents nmade the direct | oans.

17 Q Taking a hypothetical one nonent and assune a
18 parent has given half loan and half gift to a child.

19 The child has an accident, and the car is gone. The
20 | oan can't be repaid. The gift can't be restored, but
21 yet there's a need to replace the car
22 How does the child get any additional capita
23 to do that?
24 A Goes back to the parents, just as O ynpic has

25 gone back to its parents.
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Q And what do they look to this tinme to deternine
whet her to make a new |l oan, or a new capital at risk, or
a new gift?

A Well, as | understand, particularly the
testi nony of M. Fox, they are | ooking to a sufficient
cash flowin the future so they can have -- a cash flow
to Aynpic so they can have a reasonabl e expectati on of
a reasonable return on the additional investment they
are planning to neke.

And | think that's the expectation. This is --
corporations nmake deci sions on whether to i nvest on
somet hi ng and whether or not that project will generate
a sufficient return over its lifetinme to nake the
i nvest ment reasonable. And reasonabl e neans you have a
reasonable return on it.

And they want to be able to look to Oynpic on
a going forward basis, not |ooking back, not doing
retroactive rate making, but a going forward basis as
being likely to generate the cash flow necessary to, in
fact, give them a reasonable return on the investnents,
the very large investnments they still have to make.

Q You nentioned that you weren't asking for the
debt to be recovered. Assune that O ynpic has 151
mllion dollars of debt, but 92 million dollars in plant

in service. |Is anything over the 92 mllion dollars of
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pl ant in service being requested here?

A  Well, the 92 mllion has nothing to do with the
debt of Aynpic. It's, in fact, the value -- it's the
value of its property and service. |It's a rate base.

It has nothing to do with any of the debt.

Q So when you say that Oynpic is not asking for
any of the debt to be recovered, what do you nean by
t hat ?

A Its request for cost of service is based on its
rate base, on its operating costs, on a reasonable
return and recovery on that rate base, which is based on
capital structure, return on equity, and cost of debt.

Q Is there any case in Washington state that you
know of where the character of the debt owed to wholly
owned subsidiaries like that of Oynpic conpared to its
parents?

MR. BRENA: Cbjection; | don't believe there
was any cross exam nation on this point.

MR, MARSHALL: This goes to the whole question
of how you characterize the debt, and what is a debt
equity ratio. | think the characterization of debt
here, because it's different in a situation where you
have a | oan or guarantee rather than a third-party debt,
is a key factor.

MR. BRENA: And he can explore that to the
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1 wi tness' know edge fully. But he's asking himto pul

2 up cases that nobody asked about, and it's beyond the
3 scope of the cross.

4 JUDGE WALLIS: | amgoing to sustain the

5 obj ecti on.

6 Q BY MR MARSHALL: At the FERC level with

7 regard to oil pipeline conpanies, are there situations
8 where the debt has the sane kind of character as

9 A ynpic's debt owed to or guaranteed by its parents?
10 A Yes, this is very common for wholly --

11 pi pelines that are wholly owned by integrated oi

12 conpanies. And in fact, nost are owned by integrated
13 oi | conpani es.

14 Q And over tinme has this been | ooked at in

15 significant degree on howto set a proper capita

16 structure for oil pipeline conpanies that have that

17 character of debt and equity supplied by parents?

18 A Yes. The FERC solution has been to |ook to
19 the -- ook to define a reasonabl e hypothetical capita
20 structure looking first to that of the parents, and for
21 what ever reason they believe that's not appropriate,
22 | ooking to alternatives.
23 The alternatives they would typically look to
24 are the oil pipeline proxy group conpani es, or sonething

25 in between.



2487

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Is there a reason that this oil pipeline
i ndustry grew up with parents owning oil pipeline
conmpani es?

MR. BRENA: Cbjection; there was no cross
exam nation on these points. He's trying to get in
addi tional direct.

MR, MARSHALL: This goes to the nature of why
FERC is doing what it's doing. And there has been a
guestion by the Comm ssion Chair, and others, about why
does this rationale hold true.

This goes to the rationale of why, historically
and regulatorily, this has been the character of having
a capital structure based on the parents' capita
structure.

MR, BRENA: And, again, | think the Chair even
corrected her question to say -- to paraphrase that
we're not concerned with what FERC did. W' re concerned
with the logic behind it, and redirected her question to
the | ogic.

Hi s question went to what FERC does. |If he
wants to explore this witness's know edge with regard to
the |l ogi c behind the positions he's taken, be happy to.
But it's beyond the scope of the direct for himto be
expl ori ng what FERC has done.

MR, MARSHALL: The question does go to the
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logic behind it in ternms of how this industry was
devel oped and why, as the situation where the parents
owni ng pi peline conpanies --

MR. BRENA: But does the question --

MR, MARSHALL: -- integrated oil conpanies
have a history of having created oil pipeline delivery
conpanies. And therefore, it's the exploration of the
reasons why that we're trying to get at here.

It's on an arbitrary situation where people
just happen to cone in and create an oil pipeline
conpany with a joint venture. There's a history behind
this, and there's a regulatory history, a history
relating to the oil pipeline industry behind this.
That's what we're trying to explore.

JUDGE WALLIS: | amgoing to sustain the
obj ecti on.

Q BY MR MARSHALL: The Comni ssion asked a
gquestion as to why the situation is the way it is, why
you woul d recommend the capital structure.

Is there any historical or other industry
reasons why the oil pipeline industry would have a
di fferent type of arrangenent than other regul ated
conpani es?

A Yes. The industry and the oil pipeline

i ndustry was created by the integrated oil pipeline
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conpanies. And they, at one point, | think, owned it
all. Most of the independent conpanies were created as
a result of the integrated selling off the assets to

i ndependent conpani es.

Over the years, the situation and the logic, |
think, is that this is an integrated industry, and that
the parents and the pipelines are linked in an
operational sense, as well as a financial sense. And it
makes sense to | ook at the capital structure of the
parents, because of that operational I|ink.

Q Now, with regard to water-borne conpetition
are there pipeline conmpanies in the United States that
are | andl ocked and have no water-borne conpetition
what soever ?

A Yes. You can -- water-borne conpetition occurs
on the coast. It occurs up and down the M ssissipp
Ri ver, and up and down the Ohio River, and beyond that
there isn't nuch.

Q Are you famliar with conpanies |ike Explorer,
Col onial, and other |arge oil pipeline conpanies that
were owned by parents where there is 100 percent debt
structure for the pipeline conpany?

A  Yeah -- go ahead.

MR, BRENA: Go ahead. | am sorry.

THE WTNESS: Yes. | have worked essentially
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1 for all of them over the years.

2 Q BY MR MARSHALL: Is this an unusua

3 arrangenent, in your view, to have oil pipeline

4 conpani es owned by parents with 100 percent debt

5 structure owed to the parents?

6 MR, TROTTER: | object to the question. Al

7 we're getting nowis a rehash of the direct testinony.

8 It's not proper redirect.

9 MR. BRENA: | join the objection. Nobody asked
10 t hese questions on cross.

11 MR, TROTTER: It's basically asked and

12 answered, this topic is addressed.

13 MR. MARSHALL: Fair enough

14 Q BY MR. MARSHALL: There was a T&D agreenent

15 that you nentioned yesterday in response to questions to
16 M. Brena. Have you been able to find that agreenent

17 and review it?

18 A Yes, | have.

19 Q Can you explain what that agreenent covers, and
20 how it covers the arrangenent there?

21 A Yes. It's -- | assumed, without having studied
22 it carefully, that it was a conventional T&D agreenent
23 where O ynpic had secured contracts with its shippers,
24 some of which were bids, sone of which nmight not be.

25 And the revenues fromthat -- or those contracts were
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t he backing for the | oan, because it's called that,
woul d be the normal procedure on a T&D agreenent.

This T&D agreenent is nothing nore than a | oan
guarantee by the parents. The T&D agreenment specifies
that the guarantors are going to be the owners of the
pi peline, and their share of the guarantee is exactly
equal to their ownership percentage of the pipeline.

And there have been anendments to that over time as the
ownership of the pipeline is shifted.

And the rule on the change is that whoever buys
a share of the pipeline assunes this responsibility. So
this so-called T& agreenent is nothing nore than a fl at
guarantee by the parents of the | oan

MR. BRENA: Excuse ne, Your Honor. Could I ask
for clarification on the record whether that question
and answer went to the through-put and deficiency
agreenent related to the parent conpany | oans, or to the
Prudential | oans?

THE WTNESS: This went to the agreenent with
Prudenti al

Q BY MR MARSHALL: | think M. Brena's
clarification may have unclarified sonething.

Is there any through-put and deficiency
agreenent that the parents have for their direct |oans

to A ynpic?
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A No. The only through-put and deficiency
agreenent is with Prudential. And as | described, it
turns out to be nothing nore than a | oan guarantee by
t he parents.

Q So does that make all of the debt that O ynpic
has, either directly or indirectly, and supported by the
parents?

A Either direct | oan by the parents or guaranteed
by the parents in proportion to their ownership shares.

Q In other words, the entire financial profile of
this conmpany | eans on the capital structure of the
parents?

A Yes.

Q Under those circunstances, does it make sense
to |l ook at the capital structure of the parents?

A Yes.

MR. TROTTER: Your Honor, can we go off the
record for a scheduling discussion?

JUDGE WALLI'S:  Yes.

(Brief recess taken.)

JUDGE WALLIS: Let's be back on the record
foll owing an afternoon recess.

M. Marshall, are you prepared to quantify the
remai ni ng estimate of your tinme on redirect?

MR. MARSHALL: Five or six mnutes.
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JUDGE WALLIS: Very well. Please proceed.

Q BY MR MARSHALL: Dr. Schink, the individua
who owned the conmpany in the American Water Resources
case, was the capital structure, his capital structure
as a parent, used in that case?

MR, BRENA: Objection, Your Honor. There was
no question asked about that case at all in cross
exam nation. And for the sinmilar reasons | have already
argued with regard to another case, it's beyond the
scope of exam nation.

MR, MARSHALL: Let me rephrase the question.

Q BY MR MARSHALL: Looking at the rationale for
using the capital structure of the parent, is the only
case you are aware of in Washington state the case
i nvol vi ng Anerican Water Resources?

MR. BRENA: Your Honor, | restate the
objection. He sinply should not be asking the wtness
guestions that direct the witness to the American Water
case. There was no cross exami nation on that case.

MR, MARSHALL: | think this would be hel pfu
to the Conmission to draw the distinction between that
situation and this situation. The Conmmission will find
that useful.

And it does respond to the issue about what

rati onale do we have for use of a parent structure in a
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whol | y owned subsi diary position.

MR, BRENA: |f he felt that, he should have put
it in his rebuttal testinmony, not on redirect when there
was no Cross.

JUDGE WALLIS: The topic has been addressed,
and because | believe you are citing to a Washi ngton
state published case, you are free to cite it and argue
it on brief. And | think the better approach would be
to sustain the objection.

MR, MARSHALL: But M. Trotter specifically
asked about that case in his exam nation.

MR. TROTTER: Your Honor, | did ask the
questi on whet her the Conmi ssion was puni shing American
Water in that case. That was ny question

JUDGE WALLIS: Very well. | will reverse ny
ruling, and the witness may respond to the question

THE W TNESS: That was a case where you had
a conpany owned by a single individual who, as |
understand the history of the case, had been -- had been
adnoni shed over the years by the Comr ssion to invest
nore of his personal capital into the conpany, and had
been unwilling to do so.

| think that's the case where the Comm ssion
out of frustration for a lack of comrtnent on the part

of an owner of supporting his conpany, installed a
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capital structure that, in fact, had a higher ratio of
debt than it mght otherw se have done.

I think the circunstances are entirely
different. We're not dealing with an individual, a
recal citrant individual who is unwilling to support the
conpany he owns. W're dealing with two mgjor
i ntegrated oil conpani es who have anply denonstrated
their willingness to support the conpany that they own.

Q Was that individual's capital structure taken
into account at all? Was that even a factor?

A  Well, an individual -- | don't know how -- |
don't know what mnmy capital structure is, so | don't know
how you woul d do that.

Q Now | am going to turn to --

JUDGE WALLI S: I's your mcrophone on, (Vg
Mar shal | ?
MR, MARSHALL: | believe it is. | wll get
cl oser.
Q BY MR MARSHALL: -- to discounted cash flow.

There were a nunber of questions about discounted cash
flow. And the question arose about how the FERC did
cash flow analysis. And there were questions asked you
about ot her approaches, and al so about the WJTC
approach.

| amgoing to try to collapse all the questions
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toget her, and ask you whet her the FERC approach to

di scounted cash flow analysis for setting a rate of
return of equity is simlar to the WJUTC s approach, and
give an explanation as to why you used the approach you
did in conparison to the other wi tnesses that you have
revi ewed.

MR, TROTTER: | object, Your Honor. |It's been
asked and answered. It's in his direct testinmony. He
had a specific opportunity to address nethodol ogi es of
all witnesses, and he gave that testinobny. So this is
asked and answered.

MR, MARSHALL: Let ne back up and try to unpack
t he questi on.

Q BY MR MARSHALL: There were questions asked to
you about the validity of the discounted cash fl ow
nmet hodol ogy at the FERC. Do you renenber those
guestions?

A Yes.

Q Did you attenpt to apply the FERC di scounted
cash flow analysis in com ng up with your
reconmmendati ons, and also a nodification if the
nodi fication were to be adopted?

A Yes, | did. | applied both the strict FERC
nmet hodol ogy, and the nethod and nodifications to it. M

recommendation is based on the nodified approach
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Q And there were a nunber of questions asked by
M. Brena about your testinobny in other cases, where you
had brought to bear CAPM and ot her approaches for
setting rate of return on equity. Do you renenber those
questions of M. Brena?

A Yes.

Q Wy is it you chose to use the discounted cash
fl ow approach of the FERC i nstead of sone ot her
appr oach?

A I have been following the FERC s decisions in a
nunber of cases. And the approach it has taken, and the
Commi ssion -- the FERC has nmade it clear that, in fact,
it expects this nmethodology to be followed. And that in
fact it tends to rely on this nethodol ogy until and
unl ess facts arise which make it believe that it's
i nappropri ate.

And | don't think any such facts have arisen
And | think also I discovered in doing my rebuttal as |
report there that this nethodology is quite simlar to
that enployed by -- or has been relied on in previous
deci si ons by the WJTC.

Q In your testinmony do you have an exhibit that
does a conparison of the cash flow anal ysis by yourself
and by other w tnesses?

A Yes, | do, in my rebuttal testinony nake that
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contrast, and also report ny view or ny thinking or
interpretation of what -- of the nethods they foll owed
t hat have been -- npst closely approximates that, that
has been relied on in the past by the WJUTC of this
Conmi ssi on

Q Is this blowup an exhibit fromyour testinony?

MR, BRENA: bjection; this is just --

MR, MARSHALL: I am not going to ask
gquestions, but I want to refer the witness to that and
ask for that particular exhibit nunber.

JUDGE WALLI'S: What was the exhibit nunber?

THE W TNESS: This specific exhibit is not in
my testimony. All the nunbers come from as docunented
in the notes, either fromny testinony and the nunbers
are all repeated in ny testinony. But this particular
document wasn't in there.

Q BY MR MARSHALL: If you use the discounted
cash flow cal cul ati on nost consistent with the WITC
net hodol ogy, do you reduce the conparisons that you had
with the other witnesses in this case?

A The nunbers represented are, in fact, presented
in nmy testinony.

Q \What are those nunbers?

MR, BRENA: (bjection --

MR, TROTTER: | object. He just said it's in
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his testinony.

JUDGE WALLIS: It is contained in the
testimony, M. Marshall. |If you wish to cite on brief
you nmay cite to the original docunent. This docunment is
not in the record. At this point the wi tness has
indicated it's a conpilation of information that is in
his testinony, and you would be able to present that
information on brief. So | will sustain the objections.

MR. MARSHALL: Very well. | -- again, we just
t hought this mght be helpful with Dr. Schink here to be
able to review that, since the issue about discounted
cash flow has conme up in the conparisons with w tnesses
to followw |l also come up. But if that's the way you
wi sh to proceed, that would be fine.

JUDGE WALLIS: Thank you.

MR. MARSHALL: We then have no further
guestions of this witness.

JUDGE WALLIS: Very well. Anything further of
the w tness?

(No response.)

JUDGE WALLI'S: Let the record show there's no
response.

Dr. Schink, we appreciate you sharing your day
with us yesterday and today, and wi sh you well as you

conplete your California adventure. And let's be off
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1 the record while John W W1 son, our next wtness, steps
2 f orward.

3 (Brief recess.)

4 JUDGE WALLIS: Let's be back on the record.

5 The Commi ssion Staff wi tness John W W1 son has stepped
6 f orward.

7 M. WIson, would you please stand and rai se
8 your right hand?

9

10 JOHN W W LSOQN,

11 produced as a witness in behalf of the Commission Staff,
12 havi ng been first duly sworn, was exam ned and testified as
13 foll ows:

14

15 JUDGE WALLI'S: Pl ease be seated. In

16 conjunction with Dr. WIson's appearance at the

17 admi ni strative conference on Thursday June 13, a nunber
18 of docunents were marked for identification. And those
19 documents are shown on the exhibit [ist for this
20 proceedi ng as Exhibits 301-T through 309. And | will
21 not identify themfor the record at this tinme, but refer
22 to the record made on June 13.
23 M. Trotter, you may proceed.
24

25 DI RECT EXAM NATI ON
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BY MR TROTTER

Q Wuld you please state your nane for the
record?

A John W W/ son.

Q Dr. WIlson, what is your business address?

A 1601 North Kent Street, Arlington, Virginia.

Q And what is your present position?

A | amthe president of J.W W]Ison and
Associ ates, which is an econom c consulting firm

Q And you are testifying on behalf of Comm ssion
Staff in this case?

A Yes, | am

Q And in the course of your duties and in
response to that role, did you have cause to prepare
Exhi bit 301-T through 309?

A Yes, | did.

Q If I ask you the questions in 301-T, would you
give the answers that appear there?

A Yes, | would.

Q And are Exhibits 302 to 309 correct, to the
best of your know edge?

A Yes.

MR. TROTTER: | nove for admi ssion of Exhibits

301-T to 309.

JUDGE WALLIS: |Is there objection?
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(No response.)

JUDGE WALLI'S: Let the record reflect there is
no objection. 301-T through 309 are received in
evi dence.

(EXH BI T ADM TTED)

MR, MARSHALL: The only thing | would add on
that, Your Honor, is this witness quotes from a nunber
of newspaper articles. And while | don't object to
having themin there to show the state of mnd of the
Wi t ness, or whoever wote the articles, | would object
to the introduction of newspaper articles for the truth
of the matter asserted in those. They are hearsay, and
otherwise -- in fact, sone of them contain hearsay
wi t hi n hearsay.

MR, TROTTER: Well, M. Schink had quotes from
various publications. They are not offered for the
truth, but they are offered for this witness' reliance
on what was said, and in form ng his opinion.

JUDGE WALLIS: Very well. On that basis the
obj ection is overrul ed.

MR. TROTTER: Wtness is available for cross
exam nati on.

JUDGE WALLIS: M. Marshall, you may proceed.

CROSS EXAM NATI ON

BY MR. MARSHALL:
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Q Dr. WIson, have you nmade a systematic study of
risk for the oil pipeline industry?

A I have |l ooked at the risk of the oil pipeline
i ndustry, and | have done sone things in this
presentation that ook at it pretty systematically.

Q And is it your conclusion that Oynpic faces no
greater risk than the proxy group at the FERC?

A Actually, | would say Aynpic is probably
somewhat |ess risky than the proxy group. The proxy
group, as you know, is not a group of pipeline
conpanies. |It's a group of limted partnerships. And
they don't have risk protection advantages of vertica
integration to the extent that O ynpic does.

So if you conpared themwith those linmted
partnerships, | would say that O ynpic, because of the
vertically integrated nature of Oynpic with the
refiners, and also with the marketing end of the
busi ness, is sonewhat |ess risky than that particular
group.

Q \What is your know edge of O ynpic conpared to
other oil pipeline conmpanies in ternms of size? |Is
A ynpic smaller, same size, bigger than the oil pipeline
group conpanies in the proxy group?

A  Wll, it's certainly snmaller than the proxy

group, which doesn't consist of an enterprise that has a



2504

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

single pipeline. They are also small conpared to the
bi gger interstate petrol eum pipeline, |ike Colonial and
some of the others that have been nmentioned. So | would
say, compared to nost of the conpanies that have been
menti oned as conparable, it's smaller.

Q Qite a bit smaller?

A It's a lot smaller than Kinder Mrgan, a | ot
smal ler than Colonial. A lot smaller than a | ot of
t hese conpani es.

Q Do you know what size, the number of mles
Buckeye has? That's the first one in your proxy group.

A Let ne see if | have that information. 3,900
mles, serves ten states, nostly in the Northeast and
Upper M dwest.

Q Sothat's also quite a bit larger than O ynpic,
correct?

A Yes. Again, it's alimted partnership that
has interest in nultiple pipelines.

Q Jdynpic only has one pipeline?

A One facility, right, running in two states,
ri ght, Washington and Oregon.

Q Is diversification a way of trying to reduce
risk in general terns, general economc terns?

A It's a way of reducing what is referred to as

nonsystematic risk -- nonsystemc risk. |It's one of the
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foundati ons of beta analysis, as |'ve discussed in ny
testi nony.

Q Turn to page 30, line 7. The testinony is
301-T.

A (Conplies.) | have that.

Q Do you see where nobst of these conpani es have
substanti al business diversification, in addition to
their pipeline enterprise? Do you see that?

A The reference there is to the gas pipelines,
and to the vertically integrated oil conpanies. There
al so is substantial diversification with respect to
the -- some of the nmenbers of the proxy group, that is,
the Iimted partnerships.

Q Kinder Mrgan, for exanple, has 10,000 miles of
natural gas pipeline in additional to oil pipeline; is
that correct?

A Yeah, it has about the sane anount of gas
pi pelines as it does oil pipelines. 1t has sone
interests in carbon dioxide in Col orado, Wst Texas.

Q Does Oynpic have any diversification?

A Oynpic is purely an oil products pipeline,
runs fromthe four oil refineries in Washington to
Portl and, Seattle, and places in between.

Q Sois it fair to say OQynpic is a small,

undi versified, single product type of pipeline?
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1 A Yes. But you are tal king about a different

2 type of diversification than | had in mnd when we spoke
3 a nonment ago about capitalizing the pricing nodels. But
4 it is smaller, and it does not have as many different

5 enterprises in different parts of the country as sone of
6 these limted partnerships do.

7 Q It doesn't have any other enterprises in other
8 parts of the country, does it?

9 A QJdynpic does not, no.

10 Q It doesn't have any other products other than
11 shi ppi ng petroleum oil products, correct?

12 A well --

13 Q Does it ship gas, for exanple?

14 MR. TROTTER: Excuse ne, Your Honor. The

15 Wi tness needs to be permitted to answer the question and
16 not have this rapid-fire questioning for which he's not
17 all onwed to respond.

18 JUDGE WALLIS: M. Marshall.

19 MR, MARSHALL: I will stop rapid-fire.

20 THE WTNESS: It ships various types of refined
21 products. And obviously its parents, in ternms of their
22 mar ket i ng, have sone diversification that transfers

23 through to the pipeline. But it in itself sinply ships
24 refined products. It doesn't ship natural gas.

25 JUDGE WALLIS: O f the record for a noment.
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1 (Di scussion off the record.)

2 JUDGE WALLIS: Okay. Let's be back on the

3 record, please. M. Mrshall

4 Q BY MR MARSHALL: Excl udi ng any flow through
5 that you had in mnd fromthe parents, OQynpic itself is
6 a small, undiversified, single geographic area oi

7 product pipeline, correct?

8 A It's relatively small conpared to the other

9 conpani es we have tal ked about. It does gainits

10 di versification benefits fromits parents, rather than
11 on a stand-al one basis. And it is limted in terms of
12 its geographic scope, yes.

13 Q Now, this pipeline is characterized, as

14 M. Elgin has indicated, by high fixed costs; is that

15 correct?

16 A Al pipelines are. And that's true of this

17 pi peline, too, yes.

18 Q By high fixed costs, it neans basically if you
19 | ose through-put, those costs remain there for the nost
20 part, with sone adjustnments for power, and DRA. But for
21 the nost part those costs don't disappear if the demand
22 is down, or if the pipeline is interrupted. |Is that

23 true?

24 A Well, there's several questions there. That is

25 not what high fixed costs nmeans, but | think that sone
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of the things you said about fixed costs are true. And
I will be glad to break it apart if you would |ike ne
to.

Q Let me try if |I can. Let's assume that the
cost is $10, and you ship 10 barrels of oil on a system
There's a dollar a barrel, right?

A  Ckay.

Q And then let's assunme that the through-put
drops to five barrels, but your costs remain at $10
Now your cost per barrel is $2, correct?

A If all of the $10 are fixed costs, that is
right.

Q And if you have high fixed costs, and a snall
percent age of variable costs, that would be nore or |ess
true?

A If fixed costs were the preponderance of your
costs, and your volune falls, you will have a
substantial increase in cost per unit. And | think
we've seen that for Oynpic as a result of the outage
because of Whatcom Creek, and because of the reduction
in through-put attributable to the seam project.

Q Now, what -- anpng the risks that an oi
pi peline faces and the character of Aynpic, is the risk
ininterruption or a decline in through-put one of the

bi ggest risks that a pipeline faces?
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A I will agree that the risk of interruption
woul d be a major risk that a pipeline faces.
Q Apart fromconpetition, is there any bigger

risk that you think a pipeline faces? Can you think of

of f hand - -
A I don't think AQynpic faces nmuch risk from
conpetition. | think that a major risk that O ynpic

faces is the type of interruption that has occurred,
which is the essence of its cash flow problem

Q But ny question, can you think of, on the stand
here today, any risk bigger than that of interruption?

A Well, nost things that | can think of as mgjor
ri sks woul d probably involve some type of interruption
such as a shutdown for environnental reasons, safety
concerns. All of these things could result in
interruption of flows.

It wouldn't have to be a physical interruption

i ke an expl osion, but, yes, | think nost of the
risks -- nost of the big risks that this type of
enterprise faces would i nvolve sonme type of curtail nent
of its operations.

Q Okay. Again, can you think of, outside of
interruption of flow, decline in through-put, can you
thi nk of any ot her bigger risk?

A That's the type of risk that every enterprise
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faces, a |loss of sales, decline in demand for its
product. That's uniformto every type of enterprise,
whether a law firmlike yours, or whether it's O ynpic.

Q So the answer is, you can't think of any bigger
risk than the risk of interruption?

A The risk of not being able to operate is the
bi ggest risk that any type of business faces, and there
are a variety of things that can lead to that.

Q Correct. Let's explore those for a mnute.
Interruption can occur for a nunber of reasons on
QA ynpic's system including earthquakes, third-party
damage, sabotage, poorly manufactured pipe, regulatory
deci sions on safety, regulatory deci sions on
envi ronnment, accidents. Are all of those ways in which
you can have an interruption?

A Sur e.

Q Are you familiar with the high consequence area
regul ati ons that have been adopted by the Federa
Gover nnent Departnment of Transportation?

General ly, yes.

When did those finally go into effect?

I don't know the effective date.

Do you assune January 2002, subject to check?

I will accept that.

o r» O r O »

Can you define what a high consequence area is?
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A Not with specificity, but it's generally areas
in which an acci dent woul d cause substantial collatera
damage. It's typically popul ated areas where property
or life would be particularly threatened by an accident.

Q Are you aware that the definition of that
regul ation al so includes unusually sensitive areas, and
navi gabl e waters. Those are the other two --

A Environnental ly sensitive areas, sure.

Q Now, do you know whether the risk of earthquake
is higher for Oynpic than it is for other pipeline
conpani es, because of its location in Western
Washi ngt on?

A It is an area that is susceptible to
eart hquake. There are areas that are |ess susceptible,
probably New England. There are areas nore susceptible,
perhaps California, the Menphis area in the Mdwest. |
woul d say the Southeast is probably less. So I would
say it's nmore susceptible than a ot of areas in the
Eastern United States.

Q Do you know if this pipeline goes through nore
heavily popul ated areas as defined under the high
consequence area regul ations than other pipelines that
you may be thinking about?

A It goes through the Seattle Metropolitan Area,

Seattle SMSA, and through the Portland SMSA. And as you
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al ready pointed out, it's not a very |ong pipeline.
There are pipelines that go through Washi ngton,
Baltinore, New York. So there are sonme that go through
nore densely popul ated areas. But this is a popul ated
area that A ynpic goes through

Q Is virtually all of AQynpic's pipeline |ocated
in a high consequence area as defined by the Federa
gover nment ?

A Alarge portion is -- nmeaning nore --

Q Large, neaning nore than 80 or 90 percent, or
do you know?

A It's up there. It probably is in that range,
yes.

Q Do you know if -- do you know of any other part
of the HCA, such as the integrity managenent progranf?
Are you familiar with that?

JUDGE WALLIS: Could you define that acronyn?

MR. MARSHALL: Integrity nmanagenent program
HCA, hi gh consequence area --

THE W TNESS: HCA, high --

Q BY MR MARSHALL: M. Wlson, it is actually
HCA, hi gh consequence area.

JUDGE WALLIS: Very well. And | amgoing to
ask, Dr. WIlson, if you would please renenber the court

reporter's adnonition and take at | east a short breath
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before you respond to M. Marshall's questioning. It
sounds |like we're putting a brake on you, but it really
does nmke things go faster in the long run.

THE W TNESS: Thank you. | wll do that.

Q BY MR MARSHALL: Are you famliar with the
Integrity Management Program and the Federal
regul ations that went into effect January 20027

A No, | am not.

Q Do you know what ERW pi pe is?

A Yes. It's an electronic resistance wel ding, |
think that's what is referred to. That's what ERW
means.

Q Have you made a study as to how much pipe
A ynpic has that is ERWorigin?

A I have not made a study. | have seen
i nformati on, but |'ve not made a study of that.

Q \What percentage of O ynpic pipe is ERWtype
pi pe?

A I don't know the percentage. There's a |ot of

Q Are you aware of anything in the Federal
regul ati ons that requires special attention to ERW pi pe,
pre-1970 ERW pi pe?

A There may be, but | amnot famliar in detail

with those regul ati ons, no.
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1 Q Do you know when A ynpic was first in

2 operation, what year?

3 A It goes back before the 1970's. It's been in
4 operation a long time, but | don't know the year of its
5 i nception. | made a study of the oil pipeline industry
6 back in the 1970s when | ran these special -- the

7 Senate's Special Subcomrittee on Integrated Q|

8 Operations for Senator Jackson, and O ynpic was one of
9 the pipelines that we analyzed. But | don't know how
10 far back before that it goes.

11 Q Wuld you say, based on that know edge, that
12 virtually all -- or at least a very |large percentage of
13 A ynpic's pipe would be pre-1970 ERWtype pipe?

14 A I think it would be.

15 Q Is the pipeline systemw th that type of pipe
16 ri skier than other kinds of pipeline systens with other
17 ki nds of pipe, or do you know?

18 A There are risks associated with various types
19 of pipe. You may recall a couple of years ago that
20 there were nmmjor problems with regard to gas pipelines
21 in the Phoeni x area. They were not this type of pipe,
22 but they were al so susceptible to expl osions and
23 rupture.
24 I would say generally that an ol der ERW pi pe of

25 this nature is probably a bigger nmaintenance probl em and
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potentially nmore risk than new nodern equi pnent that is
bei ng i nstalled.

Q Wuld you know if the proxy group, for exanple,
just to take Buckeye because it's the first one, what
percent age of pipe Buckeye has in operation that is
pre-1970 ERW pi pe?

A | don't know.

Q For any of the proxy group, would you have any
i dea?

A Wat the percentage was, no, | wouldn't.

Q Now, there was, in Septenber of 1999, a hydro
test of a segnment of A ynpic's pipe in which an ERW seam
failed. Do you recall that?

A Right. | think these were tests subsequent to
t he What com Creek incident.

Q The Whatcom creek incident was not caused by an
ERWwel d seam failure, was it?

A I know that O ynpic has nmade that statenent.
All |1 saidis the tests were conducted, in part, as a
consequence.

Q Well, you know that the Whatcom Creek incident
was not caused by an ERWwel d seam failure?

A I don't know that. | have seen that asserted
by Oympic in this case, and that nay well be the case,

but | don't knowit.
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Q You know of no evidence that you have heard of
i n your background that would show that the Watcom
Creek accident was caused in any way, shape or form by
the weld seam failure of an ERWpipe; is that correct?

A I don't know that one way or the other. That
is correct.

Q And you have never seen anything from anybody
el se that suggested that the Whatcom Creek was caused by
a weld seam failure?

A That's true. But | haven't investigated the
causes of What com Creek.

Q Now, after the Septenber 1999 wel d seam
failure, was there a restriction placed on O ynpic
because of its use of ERWwel d seam pi pe?

MR, BRENA: Your Honor, at this point I am
going to object to this line of cross exam nation

M. WIlson is a capital structure and rate of
return witness, and | haven't heard a single question
with regard to either.

He's been asked about hi gh consequence area
regul ation, and different types of welding, but | don't
recall any of that being in the scope of his testinony.
The scope of the cross is beyond the scope of this
Wi t ness' answering case.

And besides that, it's also not relevant to
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A ynpic's presentation of the case. They have not put
on any evi dence whatsoever that O ynpic is nore or |ess
ri sky, or has nore or less ERWpipe in their case,

ei ther.

So, | mean, we're exploring areas -- we're
exploring engineering issues with a capital structure
and rate of return witness with regard to conparing
A ynpic with other industry pipelines, when they have
not -- when there's no underlying conparative
information in the record, or in the case.

So | object, because it can't be rel evant
absent them putting on a showing of that. And | object
to that, because it's beyond the scope of the witness.

Are we going to ask our engineers capita
structure questions, and capital structure people
engi neering questions? W're going to be here forever.

MR. TROTTER: I join the objection to the
extent that if the conmpany truly thought that analysis
of ERW pi pe percentages for the proxy group or for
A ynpic was relevant to cost of capital and capital
structure issues, M. Schink would have testified to it
and he didn't.

So | think this line of questioning -- if the
conpany thought it was probative, they woul d have put

direct evidence in on it fromtheir cost of capita
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Wi t ness.

MR, MARSHALL: W did. M. Schink quite
clearly testified that O ynpic was rmuch riskier than the
proxy group, and he said that not only on direct, but on
rebuttal the reasons why. 1In fact, there's a whole
section of common sense for why this pipeline is riskier
than the proxy group. This witness has said that he
does not believe that A ynpic is any riskier than the
proxy group, and there are a number of different Kkinds
of risk.

And we have identified the biggest risk is the
risk of interruption, and the risk of interruptionis
significantly higher for Oynpic because of where it's
| ocated, its size, its use of the type of pipe. Al of
the witnesses have testified to the kinds of pipe they
have used, the kinds of interruptions it's had, the
consequences of the interruptions, the area through
whi ch this pipeline goes.

This goes to the essence of why this pipeline
is riskier than any other conparabl e pipeline conpany
that this witness is trying to say bears the sanme kind
of risk.

MR, BRENA: Your Honor, if I may respond to
those questions, what M. Schink does or does not say on

the stand doesn't determ ne what is proper cross for
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this witness. What determ nes what is proper cross for
this witness is this witness's testinony, and whether or
not the line of questioning is in it or not.

He didn't put testinony in on this, and it's
not hel pful to be asking himquestions on high
consequence area, and ERW pipe. He didn't put any
testinmony in on that.

Secondly, | went through great efforts with
M. Schink to -- great efforts with himto get himto
i dentify why he added his risk additer in his direct
case. And he identified that he had one single reason,
whi ch was the reason he identified the risk additer in
his direct case. And that single reason was water-borne
conpetition.

Now, that's their case. Now he doesn't -- and
nowhere, nowhere in M. Schink's testinony or in any
Wi tness' testinmony is there anything that will allow
this Commi ssion to conpare the conparative risks. |
nmean, we have no information on these pipelines, whether
they go through high popul ated areas -- they go through
Chi cago, Seattle, LA, New York. W have no infornmation
whet her they are all ERW pi pe or non- ERW pi pe. They
sinply do not have a factual basis in their case from
which to make this relevant to rate of return matter.

They just don't have it.
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JUDGE WALLIS: The objection is sustained.
M. Marshall.

MR, MARSHALL: May | respond briefly. This
wi t ness has opened up this area hinself by saying this
pi peline is no riskier than the proxy group, regardl ess
of what any other witness has testified to.

W're entitled to explore the basis for his
conclusion that this is no riskier than the pipeline
proxy group that he makes the conparison

JUDGE WALLIS: You are entitled to explore the
basis for his analysis, and he has testified that he
does not know the degree that other pipelines use ERW
pi pe, or the specific proportions of their lines that
are in highly sensitive areas or other factors you are
seeking to inquire into.

So his having stated that he did not consider
that kind of information in preparing his testinony
woul d seemto indicate that these questions are beyond
the scope of the witness' direct, and not proper areas
for you to inquire into.

MR, MARSHALL: But, again, in order to nmake
the statement that he has the conclusion that he's drawn
that Oynpic is no riskier than the other pipeline proxy
group nenbers, he would have to have a basis for that.

JUDGE WALLI'S: And you are entitled to inquire
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into that basis.

MR, MARSHALL: Again, | think we have
identified the salient ways for interruption, and this
Wi tness i s now sayi ng he doesn't have the basis for
meki ng that conparison

JUDGE WALLIS: That's a matter for you to argue
based on the responses to the questions you have asked
that are within the scope of his testinony.

Q BY MR MARSHALL: M. WIlson, in making your
conclusion that O ynpic was no riskier than any of the
ot her proxy conpani es, did you |look at any of these
risks of interruption that we have been tal ki ng about ?

A Actually, you misstate ny testinmony. | think
that what | said was that with regard to the proxy group
itself, which is not a vertically integrated pipeline
that is tied to refineries that are owned by its
affiliates and to marketing operations that are owned by
its affiliates, | believe Aympic is less risky as an
economi ¢ proposition. And | certainly think of risk
froma financial and econonic proposition in naking this
stat ement.

Q So let ne explore that. |In nmaking a statenent
about risk, you neant just financial risk and not an
operational risk; is that correct?

A | did nean financial risk, and of course,
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1 operating characteristics do feed into operational risk.
2 Q So explain how operational characteristics feed
3 into financial risk.

4 A Well, along the lines you have suggested to the
5 extent that there are the possibilities of shutdown, and
6 because of accidents, because of earthquakes, because of
7 expl osi ons, because of environnental concerns, these are
8 all the types of risks that this Commission is very

9 famliar with in terms of its conventional regulation of
10 pi pelines, as well as other types of enterprises such as
11 utilities.

12 It's the same type of risk that this Comm ssion
13 dealt with extensively in the era of nuclear

14 construction where there were risks associated with

15 shut downs, nonoperation, cost overruns, so on with

16 nucl ear power plants we had not experienced with other
17 types of generation

18 Q So how do those operational risks facing

19 O ynpic conpare to the operational risk of the conpanies
20 that you have conpared O ynpic to?
21 A On the whole | think that those risks, those
22 operational risks are sinmilar to pipeline conmpanies.
23 And | would say that's true both with respect to gas
24 pi pelines. And with respect to oil pipelines, both

25 crude and petrol eum product pipelines, | would say that
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the risks are lower than they were historically with
respect to nuclear plant construction in the Pacific
Northwest. So there's a spectrum But | would say
simlar to risks associated with other types of oil and
gas pi pelines.

Q So the operational risks facing Aynpic, you
believe, are sinmlar to the risks facing other oi
pi pel i ne comnpani es?

A Yes.

Q And the basis for that is know edge about the
particul ar operating risks of O ynpic conpared to those,
or just some in-general theory?

A  Not in terms of all of the details, but the
conpani es that own and operate A ynpic have famliarity
and expertise that's associated with ownership and
operation of other types of pipelines, and other sinilar
pi pelines in other parts of the country.

There are sone features of O ynpic that you
have pointed out that may nmake it, on one hand, slightly
nore risky than another pipeline. | don't think that |
woul d consi der the earthquake risk that you tal k about
as a dramatic risk factor that separates O ympic in a
significant way from other pipelines in other parts of
the country.

Q Wien you say there were sone risk factors that
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may make A ynpic slightly nore risky than the others,
whi ch ones did you have in m nd?

A WlIl, earthquake is one. | agreed with you
that the probability of earthquake, although certainly
less in this part of the country than in Al aska, or
California, or maybe the Menphis trend is higher than it
is in the Northeast or the Southeast for the nost part.
And so on that basis, | would say if you were going to
pl ace the odds of O ynpic being disrupted by an
eart hquake, whereas the odds would be long, it would be
hi gher than a pipeline in New Engl and.

Q Please turn to page 34, again, line 8.

JUDGE WALLI'S: Exhibit 201 -- or 301?
MR, MARSHALL: Yes, 301-T.

Q BY MR MARSHALL: A risk free investnent such
as US Treasury Security have no operational risk. |Is
that fair to say --

A W're tal king about financial risk. This is
di fferent than operational risk. But treasury security
has, | think, a financial analyst would tell you it's
got very little risk of either failure to pay the
interest, or failure to recoup the investnent. It's not
likely to default or fail to pay the anticipated return.

Q WII an investor |looking at risk of a

particul ar conpany, |ook at the operational risk
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characteristics of that conpany conpared to other
potential investnents in that sane industry?

A Depends on what type of investor he is. |If
he's an investor with a highly diversified portfolio,
nost nodern financial theorists, nost professors of
finance would tell you that that is a consideration, but
that a | ot of that can be diversified away.

Q Let's assunme an investor that has to choose
between A ynpi c and Buckeye, isn't it true that that
i nvestor would | ook at the operational risk
characteristics of Aynpic conpared to Buckeye if that
i nvestor only had that one decision to make?

A You are not tal king about apples and appl es,
you are tal king about apples and oranges. Sonebody
| ooking at the investnent in a single pipeline versus
investment in a limted partnership with nmultiple
pi pelines is probably not going to go out and gather
i nformati on on electronic resistance welding in the
pi pel i nes.

He's going to be | ooking at other things. |
think that one of the things you would | ook at woul d be
the relative security of an enterprise Iike O ynpic,
because of its tie-in to the refining industry and its
tie-in to the marketing industry, and the inperative on

the part of its parents to utilize it to get their
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product to market and protect and gain revenues and
profits fromthe nore expensive and i nportant parts of
their business, which is the refining business.

Q So you are now stating that sonehow there's an
i ntegrati on between the parents and the pipeline that
have an effect on risk?

A Yes.

Q At page 2 of your testinony, line 21, you
i ndicated that you were on the NAIC s advisory conmmittee
on nuclear risks. Do you see that?

A Yes.

Q NAIC stands for what?

A National Association of Insurance
Commi ssi oners.

Q What kinds of nuclear risks were you talking
about related to insurance?

A Well, there's a Federal standard statute that
l[imts insurance, limts liability in the event of a
nucl ear accident, and this is sonething that has been
under study by the NAIC, as well as the nuclear
i ndustry.

Q Are risks insurable?

A Yes.

Q And did dynpic have insurance for risks, or do

you know?
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A I am sure that they have insurance for sonme of
their risks. They are required to by law. | am not
sure that they are insured for all of the risks. There
are sonme things they are obliged to do, and some things
that are voluntary.

Q Would one neasure of riskiness have to do with
the availability of insurance and the price of
i nsurance?

A The availability and price of insurance affects
your ability to lay off risks, your ability to |imt
your risk exposure. | would agree with that.

Q Turn to your Exhibit JWW4, page 1 of 4, and
think that nmust be the next one in sequence here.

A That's Exhibit 3047

Q VYes, | do believe that is. It's the one that
has your DCF cost of equity indications?

A For the oil pipeline |inmted partnerships, |ook
at page 1 or page 2?

Q | amlooking at page 1 of 4 DCF cost of equity
i ndi cati ons.

A | have that.

Q Here you have used three industries, three
groups of industries; is that correct?

A I think you can call it three industries, three

i ndustry groups.
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Q And the oil pipeline limted partnerships you
have as an indicated DCF range of 13.3 to 17.2 percent;
is that correct?

A Yes.

Q And then for all of -- the other two
i ndustries, integrated petroleum and natural gas
pi peline, you have nuch | ower DCF changes; is that
correct?

A Yes.

Q Does that indicate to you that oil pipelines

shoul d be treated differently than the other two,

because of the range of -- because the range is so nmuch
hi gher ?
A Well, it would indicate a higher rate of return

al |l omance was applicable if that was the only
informati on that you had. And |, of course, comented
on that in nmy direct testinony, and | presented a | ot of
additional information that shed, shall we say, a
broader |ight on that question.

Q You were asked, were you not, to review
Dr. Schink's testinmony?

A | was, yes.

Q And have you also reviewed Dr. Schink's
rebuttal testinony in this case?

A Yes, | have.
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Q And have you reviewed his quotations on the DCF
nmet hodol ogy that you have comented on in your
testi mony?

A | don't believe | commented on any quotations
that he nade with respect to DCF net hodol ogy.

Q Did you review Dr. Schink's 201-T begi nni ng at
page 437

A Yes, | did.

Q Look at line 14, where it says the
Commi ssion --

A Are you referring to, on Dr. Schink's 201-T,
page 437

Q Yes.

A  Then you are tal king about the WUTC quote at
the bottom of the page?

Q Right. Up at the top it says, The WJTC
nmet hodol ogy. Do you see that on the top of 43?

A | do see that.

Q At line 14, do you see the statenment, The
Conmi ssi on appears to rely on a forward | ooki ng DCF
analysis; is that correct?

A | saw that statement, yes.

Q And did you read that particular case, the GTE
case?

A | did not read that case, no.
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1 Q Do you know whet her this Conm ssion has

2 indicated it will, quote, continue to rely on the

3 di scounted cash fl ow analysis as the nost satisfactory
4 met hod of neasuring investor expectation?

5 A | did talk with M. Trotter about that very

6 subject. | observe here that this is a case that is

7 ei ght years old. |[If you are asking ne whether | dispute
8 what is said here in the quote, | don't at all

9 If you are asking me whether | would agree with
10 M. Schink's characterization of this as a current

11 specification of limted nethodology, | think I do

12 di sagree with that based upon the briefing that | have
13 had, and ny understandi ng of the Commission's

14 orientation.

15 Q Actually, the only question | have pending is
16 whet her you actually reviewed that case, and your answer
17 was you had not; is that correct?

18 A I think that's a question you asked ne a

19 question or two ago, yes.
20 Q And do you see on page 45 and 46 of his
21 testinmony, a quotation fromthe Avista case of Septenber
22 29, 20007
23 A Yes, | see that.
24 Q You used a conbination of different approaches

25 on establishing a rate of return on equity; is that
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correct?

A | have shown the results of a nunber of
di fferent approaches, several DCF approaches, capita
assets pricing nodel approaches, which are certainly the
ones that are nost promnent in the academ ¢ conmunity
today. And also | presented sone conparabl e earnings
i nformati on.

So | presented information froma nunber of
di fferent approaches, and those are sunmarized in
Exhi bit 309.

Q Have you then tried to apply the three
different industries and the four different approaches
that you have just discussed to come up with that
conpari son?

A | have shown the results of each of these
approaches for the limted oil partnerships, as well as
for the natural gas and integrated petroleumindustries.
I"ve shown it for each of them for each of the nethods.

Q Wiat would the result be if you used only the
DCF approach, and only applied to the integrated -- or
the oil pipeline conpanies as the one industry and not
t he other two?

A If that's the only thing that I did, it wuld
be a very short presentation. And it would just be the

range that you refer to, the 13.3 to 17.2.
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Q So if you were limted to that, to the DCF
approach, and you were limted to proxy group of oi
pi pel i ne conpani es that you conpared to, your result
woul d be what ?

A Well, if I was told | was linmted to that, |
woul dn't be here today. That would be a | udicrous
exercise. But if that was the only information that the
Commi ssion decided that it wanted to consider, then the
only thing they would have for me would be that 13.3 to
17.2 range if that's all they wish to consider

Q And how woul d you pick a nunmber in that range?

A Based upon what | know, | would go to the
bottom of the range because that range is considerably
hi gher than the -- than the cost of capital today.

Q And that range, would you consider it at al
risky in that range?

A | don't understand the question.

Q The pipeline industry, | believe that you
testified at the very outset, is different in terns of
ri sk than other industries, such as integrated oi
conpani es thenmselves. |s that a fair statenent?

A Every industry has sone unique risk
characteristics, and the oil pipeline industry is no
exception in that regard.

Q And | believe you said earlier that, for
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exanpl e, a nucl ear power industry was a particularly
ri sky industry, and maybe still is?

A Nucl ear power generation investnents proved to
be nmore risky than other types of investnents in the
power generation business. That's true.

Q And is oil pipeline riskier than two or three
years ago?

A In the sense of having costs of noney, no. In
terms of their conparison with other industries, | am
not aware that they are, no.

Q How did you choose 50 percent as the upper
limt for Oynpic's actual equity share?

A I didn't choose 50 percent as a limt for
O ynpic's actual equity share. | chose it as an upper
limt of a deened equity share, recognizing that
QO ynpic's actual equity percentages for the foreseeable
future are likely to be substantially less than that.

Q If Aynpic's parents characterized the capita
that they put into Oynpic as all equity, 100 percent
equity, would you agree that the capital structure for
A ynpi ¢ should be set on that basis or on the
characterization on that investnment, or would you put --

A I would --

JUDGE WALLIS: Dr. Schink, please |et (Vg

Mar shal | concl ude the question -- Dr. Wlson, |I'msorry.
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MR TROTTER: And | object to the question as
it was about to be conpound. So if we could have it
rephrased, Counsel, that would be great.

JUDGE WALLIS: M. Marshall

Q BY MR MARSHALL: If Oynpic parents
characterized the financial risk that they have in
O ynpic as all equity, would you accept 100 percent
equity capital structure for Oynpic for purposes of
rate maki ng?

A If they characterized it, no, | wouldn't. |
woul dn't recognize it as all equity for rate making.
And if it was 100 percent equity in reality, as opposed
to sinmply a characterization, | don't think I would use
100 percent equity ratio either, because that woul dn't
be an efficient way in which to fund a pipeline.

Q So you would put an upper linmt on rate of
return on equity in a capital structure, even if it has
one 100 percent equity?

A | think that would be my reconmendation to the
Commi ssion. |If they had a conpany who had an excessive
anount of equity in their capital structure such that it
resulted in a higher cost indication than would be
achi evable in the marketplace, I would recommend t hat
they use a reasonabl e deenmed capital structure instead

of the actual capital structure that was excessively
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1 financed with equity, yes.

2 Q What upper limt would you place on that, or

3 do you have an opi ni on?

4 A | would have to | ook at the circunstances of

5 the conpany in question. | would say that for npst

6 conpanies like Aynpic, and indeed, for npbst conpanies

7 that this Conmi ssion regulates, equity ratios rmuch above
8 the 50 percent |evel would tend to be excessively

9 costly.

10 Q So you would put a 50 percent limt on the

11 equity portion of capital structure, even if the actua
12 equity structure were 100 percent --

13 A | would |look at the --

14 JUDGE WALLIS: Dr. WIlson -- did you conplete
15 the question?

16 MR, MARSHALL: Yes. Yes.

17 THE W TNESS: Before | could say what the exact
18 deened capital structure should be, or what the

19 appropriate range would be, | would want to | ook at the
20 ci rcunst ances of the case.
21 But, for exanple, if Avista or Puget Sound cane
22 in here with an electricity rate case with an 80 percent
23 equity ratio, it is likely that if I reviewed the
24 circunstances in those cases | would say to the

25 Commi ssion this is an excessively thick equity ratio,
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and an electric utility doesn't need this nmuch equity in
its capital structure.

I would reconmend you used a deened capita
structure that nore closely represents efficient
operation. | think comm ssions are obliged to | ook at
efficiency and prudent costs when it cones to capita
cost, nmuch the way they do when they | ook at other types
of expenses.

So, yes, | would recommend sone linmts on the
anmount of equity to be used in a capital structure, not
only because equity typically costs nore than debt,
because it has a big tax burden that it takes with it.

Q Do you know why O ynpic's parents have a
conbi ned equity percentage of 86 percent?

A | have a pretty good idea. Wuld you like ne
to tell you why | think they do?

Q Are they operating, would you imgine, in a
prudent way using market signals on setting their
capital structure?

A No, | don't think their capital structure has
anything to do at all with nmarket signals. You are
| ooking at a capital structure in which the neasurenent
is book equity. It's an accounting concept. |If you
were | ooking at a nmarket neasure, such as the

capitalized value of the equity, the market val ue, now
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the capitalization of the conpany in the marketplace,
that woul d be a market mneasure of sorts.

But to take the book value of a conpany is
simply taking the accounting entries that have occurred
over time as a result of mergers, acquisitions, the
capitalization of goodw IlI.

For exanple, if you had two conpanies worth a
billion dollars each that nmerged together as equals,
they may cone out of that nerger with 2 billion dollars
worth of equity.

On the other hand, if you had two conpanies, a
billion dollars each, one of which acquired the other at

a market book ratio of two to one, which is a typica

range these days, you create a billion dollars or two
billion dollars worth of goodwill, and you come up with
a capital ratio of -- equity ration of a third or a

quarter. Sinply a result of an accounting process
that's attributable to the nerger and acquisition
busi ness, and having nothing to do with risk
characteristics that would differentiate those two
conpani es.

So | think it's a conplete m scharacterization
when you | ook at book equity ratios, and then conpare
that with debt and arrive at the conclusion that this is

some sort of a market perfection or the result of market
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mechani sms that's creating these ratios. It's not. You
woul d have to go to a conpletely different nmeasure
which is the capitalization of the firm the val ue that
the market puts on the firm s stock, not the book val ue.
Q Have you done that for BP?
A Have | done what for BP?
Q Done that capitalization?
A | have |l ooked, and | can tell you what it is,

yes.

QO

What is their capitalization?
Mar ket cap for BP is 195 billion dollars. It's
a very large cap conpany.

Q Please explain in layman's terns why A ympic's
own capital structure matters when it's wholly owned by
BP and Equi | on.

A Thank you. It matters for the follow ng
reason. It matters because of the way that the conpany
has been managed and oper at ed.

Under certain circunstances it would be
appropriate to argue, as Dr. Schink has argued, that
hi gh debt ratios and high payout ratios for vertically
integrated enterprises of this nature are not
particularly inportant if the quid pro quo is that the
parents of the conpany are standing by and providing the

contingency, and providing the equity backing that an
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enterprise needed.

| think it's been described that for nany
vertically integrated pipelines that pay out all or npst
of their earnings, there are regular determ nations as
capital needs occur on the part of the owners to inject,
infuse equity capital into the enterprise. Many
conpani es do operate that way.

In this case, that's not happened. Coing back
12 years there's not been a single instance in which any
of the owners of O ynpic Pipeline have infused any
equity capital into the enterprise during a period of
time in which they regularly received as dividends al
of the earnings of the enterprise.

Now we have a situation in the |ast coupl e of
years where sonme fairly extrene cash flow probl ens have
devel oped, because of very understandabl e and
descri bable incidents. A couple of investments that
didn't turn out to be revenue producing, Cross Cascades
and Bayvi ew, the Whatcom Creek accident that we tal ked
about earlier, and the seamrupture problem all of
which require equity backing that required the
contingency of either retained earnings or the infusion
by the parent.

In this case, because the retained earnings

have not been acquired over tinme, it would have been
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appropriate for there to be equity infusions by the
parents to resolve these problens. That's not happened.

So you sort of can't have it both ways. You
can either say capital structure doesn't make any
difference. W can pay out all of our earnings, because
the other pipeline conpanies do. We can nmmintain the
type of equity ratios that the other pipeline conpanies
do. But you can't turn around when the time for equity
i nfusi ons comes about and say, well, we're going to
provi de safety investnents only if rates increase to
provi de the cash flow that has been interrupted by
virtue of these accidents.

So in a nutshell, | think that's where | would
conme down. And | think that the panel certainly
understands it, too. | think that's very close to the
guestions that the Chairman was asking the | ast witness,
which | think is hitting the nail right on the head.

Q Let nme give you an exanple. If | want to buy a
house for $200, 000, and | put $50,000 down, and | | oan
nysel f $50, 000 so | have $100,000 in this house --

A You l|loan yoursel f $50, 000?

Q It does sound strange, doesn't it?

A Wiy don't you borrow it from ne?

Q In the situation of Aynpic, the owners have

done essentially that. They have put in capital when
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t hey bought that. Maybe the capital is gone, but they
have also put in loans; is that correct?

A They have put in loans. And |I think one of
your wi tnesses -- one of your w tnesses, your assistant
treasurer, what is his name?

Q M. Howard Fox.

A M. Fox, that's right. | think has conme cl ose
in his rebuttal testinony to at |least outlining a
solution to the cash flow problem and a solution to the
regul atory probl em here.

And that is, characterize the investnents that
have been put in recently properly; that is, as equity
capital. Put a noratoriumon dividend paynments. That
woul d not be unique. There was a proposal in Oregon
recently on the part of Northwest Gas, and probably
here, too, | don't knowif it was made in Washington, to
put a nmoratoriumon dividend paynents in order to fix
the capital structure problemthey were going to have if
they acquired Portland General

But you could put a nmoratorium on dividends
until some sort of an acceptable target was reached.

The owners of the pipeline have not made capita
contributions to the extent that BP has made | oans, or
shoul d make equi val ent contri buti ons.

| think those actions, if taken, would
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essentially solve all or nearly all of the cash flow
probl enms. Your own evidence indicates that your cash
flow is adequate before the Whatcom Creek acci dent, and
the difficulties that you are trying to run through the
rate payer here would largely be resolved -- and really
wi t hout any cash flow problem of a major nature to the
parents of OQynpic. | think it can be done.

Q The question related to the character of the
loans in equity in this hypothetical. Your question
back to me is why would you | oan yourself noney to
invest in a hone. The character of a |oan froma parent

is different than the character of a loan froma third

party. |Is that true or not true?
A It depends upon the nature of the |egal
agreenent that exists. | think that's a |egal question.

Q If 1l loan --

A Otentinmes parent corporations that nmake | oans
to affiliates have superior clains to borrow ngs that
have been done fromthird parties. It depends upon the
nature of the |oan.

Q In this case, do AQynpic's parents have any
superior borrowing right to any third-party | oans
what soever ?

A | don't think so.

Q In fact, you know that's not true, correct?
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A I don't know of any.

Q So as far as you know, all of the | oans that
A ynpic has are either guaranteed by the parents, or
made directly by the parents; is that correct?

A I think there are a couple of smaller |oans
that -- or interest paynents that are associated with
nonparents, but the bulk of the borrowing is fromthe
parents.

Q And the bulk of the |loans are fromthe parents,
and all of the | oans are either nade by the parents or
guaranteed in sonme fashion by the parents, correct?

A In some fashion, | think it was indicated that
there was certain through-put arrangenents that backed
certain loans. But | will agree with you that the |oans
by -- the loans are either by the parents or secured by
themin sone way.

Q And the through-put agreenment is with the
parents?

A Yes.

Q And you recogni ze through-put and deficiency
agreenents. Are you familiar with thenf?

A To sone extent.

Q Are you famliar with the ones in this case?

A Not in detail, no.
Q

Have you seen the through-put and deficiency
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agreenent in this case?

A  No, | don't believe |I have.

Q MWas this officially financed with a through-put
and deficiency agreenent in 19652

A Was that the essence of the financing in '65?
| don't know whether that was the full financing or not,
no.

Q Now, you nentioned Avista debt a little while
ago. Does Avista debt, is that owed to third parties,
or is it owed to any of the sharehol ders of Avista?

A | can -- | don't think |I nentioned Avista debt.
Avista clearly has first nortgage bonds that are payable
to unrelated parties. \Whether they have any debt
associated with affiliates, | don't know.

Q So as far as you know, they don't owe any debt
to any parties. They don't rely on any parents, |ean on

their parents' capital structure in any way; is that

correct?
A Avista doesn't have corporate parents, | don't
bel i eve.

Q Can you think of any regul ated conpany
regul ated by the WUTC that has a capital structure where
t he conpany being regul ated must rely on or |ean on the
debt of the corporate parents?

A WlIl, that certainly existed in the past with
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respect to Pacific Northwest Bell when it was part of
the AT&T system | don't know at the present tinme to
what extent. You do have GIE affiliates that rely upon,
in some way, parent debt. There may be sone.

Q Wen you said a nonent ago that the character
of the debt was a | egal question -- do you renenber
t hat ?

A Yes.

Q \What do you nean, it's a |legal question?

A What the debt instrunents, the contract calls
for.

Q Now, the character of capital placed at risk
the essence of what we're trying to do here is to try to
find out how to attract sufficient capital on reasonable
terms. Would you agree that that is the end product of
regul atory practice?

A That's one regul atory objective that's usually
a consequence in determning a fair rate of return

Q And with a capital structure such as this,
where the capital at risk is all parent |loans directly
to the subsidiary, or guaranteed by the subsidiary, what
is the way to attract capital on reasonable terns?

A On a going forward basis, as | indicated
earlier, | think you can have it one way or the other

You can set up a process under which a capital structure
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woul d be achi eved so that independent financing can be
done.

O you can set up a nechani sm under which, in
essence, the financing is done by the -- directly by the
parent conpanies. But you would have to have, in that
arrangenent, a quid pro quo in which the parent
conpani es woul d pony up the equity infusions that were
necessary at the tine that they becane necessary, which
is, to a significant extent, what has not happened here.

Q But do you agree that in order to attract

capital on reasonable terns fromthe parents you are

going to have to | ook at what the cash floww |l be? In
ot her words, will new capital cone in in this situation
where the odds are that it will not recover the new

i nvest ment ?

A I think that there's several things that are
important. | think you would want to | ook at what the
parents' cost of capital was. | have actually done
that. You have not in your case. | think you would
want to -- yeah, | think you would be concerned about
cash flow, but you can't be concerned about cash fl ow
only without |ooking to the causes of the cash flow
pr obl em

You can't say, gee, cash flow is not adequate.

We need higher rates, if the cash flow problemis
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attributable to outages or linmted operations w thout
going into the reasons for those operations and those
out ages, or wi thout considering the recovery period.

You don't provide for capital investments out of current
cash flow Capital investnents, they are useful over

a long period of time, or typically funded not only in
this industry, but all industries by the equity owner
and recovered through prices and charges and rates over
time.

They are not expensed at the tine that they are
incurred. It would be conpletely unreasonable to set
rates here so as to provide all of the cash flow
currently that's necessary to sol ve What com Creek
that's necessary to provide for the safety investnents
that nust be nade to take care of the seam problens, to
overcone the lack of revenue from Bayvi ew and Cross
Cascades.

Those are all matters in which equity capita
shoul d be advanced by the entrepreneur, the owner of the
conpany. And then to the extent that those costs are
just and reasonabl e, be recovered over tinme through
rates.

Q So it's your testinmony that setting a rate that
you have recomended here will attract capital fromthe

parents of O ynpic?
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A It should. It certainly reflects adequately
cost of capital in the nmarketplace today. | believe it
exceeds the cost of capital that those parent conpanies
face at the present tine, and | think that they -- that
there will be a basis for fair and reasonabl e and
adequate attraction of capital

Q Do you know how nuch capital O ynpic needs over

the next three years?

A | think it's been indicated by Oymic -- |
don't have any independent know edge of this -- that
they need sonething in excess of 61 mllion dollars.

Q The rate of return on this investnment that you
wi sh Aynpic's parents to meke i s what percentage?

A I have indicated a range, and the range, |
think, is 7.4 to 8 percent overall

Q So for the 66 mllion dollars you want QO ynpic
to put in over the next three years, assuning it's a
correct figure, you want to allow a return of 7 to 8
percent overall; is that correct?

A 7.4 to 8 percent on rate base.

Q That's --

A That's a pretty attractive return in today's
market. It would not have been an attractive return
when cost of capital was 10 or 12 percent. But an 8

percent return in today's market, there aren't a | ot of



2549

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pl aces you can go and get an 8 percent return today.

It's -- keep in nmind, here, we're tal king about
6 or 7 percent above the short-termrate. You are not
going to find any finance professors that are going to
cone in and argue with support fromthe financia
literature that the spread over the risk free rate is
nore than 7 percent. That's really the top end of their
range.

Q And you think with all of Aynpic's risk, with
all of its challenges, with all of the things it nust do
over the next three years, considering all of the
situations it has with new Federal regulations, with al
of the risks that we went into, that 7 to 8 percent wll
be sufficient to attract 66 mllion dollars in
additional capital?

A The answer is yes. And | would al so say that
it's inmportant to take into consideration how we got to
where we are.

Q |If we take into consideration, going back, how
we got to where we are, would you agree that past
returns on equity haven't taken into account a risk that
actually cane to pass -- in fact, several risks that
have cone to pass, including Whatcom Creek, the ERW seam
failure, and so on?

MR, TROTTER: Excuse ne, Your Honor. That was
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one question, and he's onto another one. | amgoing to
obj ect to questions that have five or ten prepositiona
phrases in them so if M. Marshall --

JUDGE WALLIS: If you could inprove your grammar, M.
Marshall, so the wi tness may respond.

Let's take a five-m nute break.

(Brief recess taken.)

JUDGE WALLIS: Let's be back on the record.

M. Marshall.

Q BY MR MARSHALL: Dr. WIlson, | asked the
qguestion before the break, but we didn't actually get to
the answer. And you are thinking back in time as to
certain decisions that were nade, and | was wondering if
you could go back in time and | ook at the actual risks
faced by O ynpic.

In light of what actually happened, would you
say that the rate of return all owed was comensurate
with the actual risk, as it turned out?

A It was commensurate with the actual risks that
were perceived, and were relevant. | won't say that
What com Creek was foreseen, or that the seamrupture
probl em was foreseen, or that it was known that these
i nvestnments in Cross Cascades and Bayvi ew were not going
to pan out and produce revenue. |If that was foreseen,

it wouldn't have been nmde.
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So if you are -- your point is that the events
that occurred were not foreseen. | will agree with
that, and I don't know whether the amount of noney
obtai ned through rate of return all owances was
sufficient to conpensate for them You would have to do
a present value calculation to answer that question. |
haven't done it.

Q Now, if -- assume for a nonent that we create
A ynpic as a stand-alone entity, and it has plant in
service of 92 to 95 mllion dollars. Are you with me so
far?

A I can assune O ynpic as a stand-alone entity.

I don't know what you mean to create it, if you have
sonething in particular in mnd.

Q Let's assune they have a 50 percent equity and
50 percent debt capital structure for this conpany with
t hat anount of plant in service. Are you with nme there?

A Uh-huh.

Q \Would that conmpany be riskier as a stand-al one
conpany than it is currently being owned by the parents
t hat have ownership interest?

A I think so, yes, because it would lose the risk
reduci ng benefits of vertical integration

Q So if you had a 50 percent equity in a

st and- al one conpany that we have hypot hesi zed, you woul d
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have approximately 47 to 48 mllion dollars of equity,
and the rest woul d be debt, correct?

A Sure, half and a half.

Q And 47 mllion dollars of equity, O ynpic has
gone through that just in the decline of through-put
since 1999, hasn't it?

A | don't know that they have as a result of
decline in through-put.

Q Wwell, if you went back and | ooked at what the
anmount of the through-put was before -- before, let's
take the ERWseam failure in Septenber 1999, and then
| ook at what the through-put levels are follow ng that,
the through-put |evels have declined dramatically,
haven't they?

A Through-put levels were very low as a result of
What com Creek, and even since the pipeline went back
into operation because of the limtations on pressure,

t hey have been | ower than normal. That's also water
over the dam

Q And as we have di scussed before, the decline in
t hrough-put is the biggest risk, and the decline in
t hrough-put -- will you accept subject to check, since
Septenber of '99 through Decenber 2001, was in the range
of 48 to 53 million dollars, depending on what you do

with the variable costs |ike power and DRA?
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A I can't verify those nunmbers. They are not
something | have studied. But | will agree it's Ilike
having an el ectric generating plant that is shut down
and not able to produce kilowatt hours, or produce no
revenue for some tine. It is arisk that is comon to
the types of businesses that this Conm ssion regul ates,
but it's a serious risk.

Q So if you assune a conpany, a stand-al one
conpany in the beginning of 1999 with 95 million dollars
plant in service and a 50/50 capital structure, just the
t hrough- put decline alone and the | oss of revenues woul d
nore than eat up all of the equity, is that correct,
everyt hing el se being the sane?

A As | said, | can't verify your nunbers for you.
But if you had a 50 million dollar reduction in
through-put, it would certainly be a significant hit on
equity. | think the thing that you are potentially
forgetting to take into account is there would be sone
reduction in operating costs as well

Q At the sanme tine Oynpic had to face putting
mllions, tens of mllions of dollars of additiona
capital, inprovenents, safety replacenent, and so forth
in that sane period of tine, correct?

A Yes.

Q So if Aynpic were a stand-al one conpany, it
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woul d not have had the dollars to do that, assum ng the
capital structure you have assuned, right?

A Again, | think I cannot verify your nunbers for
you. And in your hypothetical you haven't taken into
account expense reductions, and maybe tax
considerations. But you could create a hypothetical in
whi ch a bankruptcy woul d occur.

Q And for that reason, your testinmony has been
that O ynpic is a |less risky business, because it is
owned by two large oil conpanies, right?

A Yes. The fact that it is tied to the
refineries and the marketing does reduce its risk.

Q And because of that, O ynpic continues to rely
on and lean on the credit, the capital structure of
those two large entities to reduce its risk and to
provi de capital to it?

A Did you say because of that, or sinply are you
maki ng the statement that they do rely upon their
parents?

Q Let nme make this clear. You said Aynpic is
| ess risky because it has ownership by two |arge oi
conpanies; is that correct?

A Well, historically it's been nore than that,
but the tie-in to the refining and to the marketing, the

vertical integration that ties the pipeline investnent
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to a self interest in the refining and the marketing
does tend to reduce the risk.

Q It's the backing of two large oil conpanies
t hat reduces the risk, whether it's tied into sonething
that doesn't have any financial wherew thal, doesn't
matter. |It's because entities |like BP and Equilon are
there that reduces the risk. |It's their capital being
| eaned on, correct?

MR. TROTTER: I will object to the question
There's three in one -- conpound question. | object.

JUDGE WALLIS: M. Marshall, do you want to
parse that up, please?

Q BY MR MARSHALL: If something tied into an
entity that had no noney, it wouldn't matter whether
they could lean on that entity. |It's only because
A ynpic has two | arge, solvent conpani es standi ng behind
it that reduces its risk, correct?

A No, | don't -- | don't agree with that. You
are trying to nake a different type of argunent.

My observations didn't have so much to do with
the size and the financial capabilities of BP and Shel
as it did with the functional integration of the
pi peline with the refining and the marketing interests
of the same owner.

So you are actually -- you are neking a
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di fferent point when you talk about the -- sinply the
financial size. |In other words, if Mcrosoft owned

pi peline, I wouldn't nake the sane statenents about
reduced risk that | nmake, because it is tied to the
refining and the marketing. The ownership by M crosoft
woul dn't provide that advantage, even though Bill Gates
has got | ots of noney.

Q By the sane token, if A ynpic were owned by
Enron, it wouldn't provide nmuch mtigation of risk,
would it?

A It would be worse than that.

Q It sure would. So it does matter?

A Could be contingent liabilities.

Q That's right. Contingent liabilities are a big
part of risk?

A That certainly would be a problemif Enron were
there, yes.

Q Now, what you are really saying is the capita
structure, the solvency, the power of being able to
stand behind a child, a parent that has the wherewtha
is an inportant factor in trying to figure out what the
risk is for Aynpic Pipeline?

A Didn't nmuch Iike the child anal ogy. But,
again, | think you are trying to make a different point

than | did. You are saying that a big rich conpany
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M crosoft or BP, or any other big corporation that you
could nane, that had great financial capability would do
the sane thing. And | don't think that's my point.

My point is the functional relationship between
the pipeline and the refining and the marketing creates
an assurance of revenue treatnent for the pipeline,
assuming it can operate, that you wouldn't have with
i ndependent ownership

Q But the thing that you are suggesting is that
we ought to try to find a nethod to look at O ynpic as
though it were a stand-al one conpany wi t hout the backing
of BP or Equilon, to |look at that risk profile of 95
mllion dollars of plant, and 50/50 equity wi thout any
stand-by parent to help them out?

A No. | think it's appropriate for the
Conmi ssion to take the affiliation into consideration.

Q And that results, then, in tw refineries
subsi di zing two other refineries, the other two that are
here; isn't that correct?

A That's not ny testinony, no.

Q But isn't that the |ogical outcone? |I|f you
insist on two refineries that rely on the pipeline to
come up with the capital, and absorb all the risk, and
two other refineries by operation of Federal |aw that

nmust be treated wi thout any discrimnation are able to
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benefit, isn't it inevitable that you have a subsidy?

A  No, | don't -- | amnot seeing your subsidiary
argunment. | think that the risks are what they are.
And they affect the cost of capital for the pipeline,
and certainly the cost of capital that ought to be used
for regul atory purposes.

But | amcertainly not arguing that there ought
to be different rates for different classes of shippers
that are unrelated to cost of service

Q Well, under your approach, wouldn't it be
better for BP and Equilon to sell Oynpic to a third
party and meke it a stand-al one conpany?

A I doubt from a corporate point of view that BP
and Equilon would agree with you. | have revi ewed
enough i nvestnent decisions by oil conpanies with
respect to vertically integrated facilities to believe
that they see value in that existing relationship. |
don't think that they would be as confortabl e about
their refining operations or their marketing operations
wi t hout control of the pipeline.

MR, MARSHALL: I don't have any further
guesti ons.

JUDGE WALLIS: M. Brena.

MR, BRENA: | have no questi ons.

JUDGE WALLIS: M. Finklea.
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MR.  FI NKLEA: Your Honor, there is one
gquestion that is sparked by the colloquy with

M. Marshall, and it is not friendly cross, actually.

CRCSS EXAM NATI ON

BY MR. FI NKLEA:

Q ©Dr. Wlson, if Oynpic has a through-put
adj ust rent nechani sm as suggested by Dr. Means, does
that | ower the risk of this venture conpared to the risk
that M. Marshall was describing during the tinme of the
out ages?

A Yes.

MR.  FI NKLEA: Not hi ng further.

JUDGE WALLIS: Commi ssi oner questions?

EXAM NATI ON

BY CHAI RWOMVAN SHOWALTER

Q Wil, as a followup to the last question that
M. Marshall asked you, he raised the scenario of let's
say, for sinplified purposes, four shippers, two of
whi ch are owners of the company, and he asked you
guesti ons about subsidy fromthe shi pper owners to the

"shi pper onlys," let's call them
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But isn't it correct that if this Conm ssion
sets an appropriate rate, setting aside all the disputes
of whatever that is, that then the shipper owners as
owners will get an appropriate return on their
i nvestment, and the shippers, including the shipper
onlys, will get an appropriate rate for the service they
are receiving?

A | believe that follows. Yes.

Q So the debate really is over what is the
appropriate revenue requirenent or risk in order to give
the shi pper owners -- really the owners, as owners, the
appropriate opportunity for return?

A | agree.

Q So then, | guess, the next step down of detai
is whether, recognizing in any way that the owners are
who they are, in this case two large oil conpanies, is
i mperm ssi bl e, because just to recognize the parents as
potential backers is to treat themunfairly, and thereby
consequently treat the shipper only shippers
preferentially?

A | think it's appropriate. And in this case,
actually, significant. And it is also traditiona
regul atory practice to recognize in context like this
who the parties are. For exanple, this Conm ssion and

commi ssi ons throughout the country, and the Federa
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Communi cati ons Comm ssion al ways recogni zed who Western
El ectric was when they were owned by AT&T, and were
vertically integrated, and nade all the tel ephone

equi pnent that AT&T installed in their central offices
and customers' prem ses.

And so it is significant, in regulating
electric utilities in many states, to recogni ze whet her
those electric utilities purchase their coal from
affiliated coal conpanies. The type of vertica
i ntegration here that reduces revenue risk and creates
an incentive to provide revenues and sales to the
regul ated entity is the type of consideration that
regul atory conm ssions have al ways taken into account.

I don't think that that ought to dom nate your
thinking, but it's a relevant consideration, especially
if you are thinking about risk, just |like whether or not
there's an automatic adjustnent clause would affect your
consideration of the risk of a gas utility or electric
utility, or whether a through-put adjustnment nmechani sm
woul d af fect your consideration of risk to this type of
pi peline.

Q Then M. Marshall asked you to conpare a
st and- al one conpany to a parent owned conpany, when both
had 50/50 equity ratios. | aminterested in a different

conpari son.
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1 Conpare two conpani es, each owned by their

2 parents, and the parents look identical. |In fact, maybe
3 it is the same parents. Let's say the parents have two
4 children and --

5 A Sonmehow it sounds better when you say it.

6 Q And one child has zero percent equity and the
7 ot her has 50 percent equity.

8 Is there a difference in those two scenarios
9 vis-a-vis either risk cost of capital, the various

10 el ements that you have been tal king about this

11 af ternoon?

12 A | think there could be. In other words, you
13 woul dn't sinply ook to the fact that BP was the owner
14 of pipeline "X'" and pipeline "Y'. [If the underlying

15 financial circunstances of the two pipeline conpanies
16 differed, it wouldn't be the fact that they are

17 necessarily the sane in ternms of their rate of return
18 characteristics, cost of the capital characteristics

19 sinmply because they had the sane parent.

20 Q You nentioned the quid pro quo, and this is in
21 a discussion of why is equity different than debt. And
22 | thought | heard you say, well, it wouldn't be, or it
23 m ght not be if -- there was a big if -- the parents

24 were ready to stand behind the child or infuse capita

25 when needed.



2563

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Is that a rough characterization of what you
sai d, and maybe you were characterizing Dr. Schink?

A | really wasn't saying that it doesn't make any
di fference whether it's equity or debt, because | think
it does make a difference whether it's equity or debt.
Certainly it would make a bigger difference to the
accountant and the financial statements would | ook
di fferent depending on whether it was characterized as
equity or debt.

What | was saying was the argument has been
made that O ynpic is very nmuch |ike other pipelines.

Not this proxy group, by the way, because it's not very
much like this proxy group, but it does have sone
characteristics that are simlar to other oil pipelines.

For exanple, thin equity ratios, it is true
that there are other pipelines with 10 to 15 percent
equity ratios. And it is true that there are other
pi pelines that pay out a large portion of their
earni ngs, 100 percent in sonme cases.

But in order to function as a financially
viable entity, if you are going to have a 90 percent
debt ratio, or if you are going to pay out all of your
earnings, in order to function as a viable financia
equity, then the equity infusion nust cone at tinmes when

equity infusions are needed.
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1 And as | said, we have had at |east four, naybe
2 five things that have happened here in recent years. |
3 guess the one | forgot to nention was the decision on

4 the part of this conpany not to come in for rate

5 i ncrease at sone earlier time when they nay have thought
6 that was justified.

7 If you are going to do those kinds of things,
8 and even unforeseen events occur, and you have el ected

9 to operate in this manner, then it's necessary to have
10 the equity infusion directly in the alternative way, and
11 not to say we behaved just |ike other pipeline conpanies
12 up until now, except we're not going to do the equity

13 i nfusi on when the equity infusion is necessary.

14 Q But it seens to ne that the | ack of guarantee
15 of that quid pro quo is the difference. |If you don't

16 know that the quid pro quo exists, because nothing

17 guarantees it, then you don't know it exists. Whereas
18 if a conpany actually has equity in it, and sonething

19 goes wrong, there is the possibility of -- eating into
20 the equity, there's the possibility of a third party
21 fi nanci ng.
22 There are possibilities that exist that don't
23 exist with the zero percent equity, and the only other
24 possibility is sinply the hope that the parent will

25 i nfuse the capital when history may have denonstrated
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that it hasn't happened very often.

A That makes a |l ot of sense, what you are saying.
And as a conceptual matter you are exactly right. As a
practical matter, | think you need to take with a grain
of salt sonme of the representations that | awers nmake in
ar gument .

You may not have a contractual guarantee that
the funds that are necessary to operate this pipeline
will occur. On the other hand, BP and Shell have not 50
or 60 mllion dollars invested, they have a | ot nore
invested in those refineries, and to sone extent in
their marketing operations, that are very dependent upon
thi s pipeline.

And | think that you have nore than a | oose
hope that the investnments will be nade to nmake sure that
t he pipeline does operate and operate efficiently, and
in conformance with safety requirenents.

That's not to say that in any way | essens the
need of the Conmmission to provide a fair and equitable
rate of return, and provide rates that permt the
conpany to recover reasonable costs and expenditures.

But it also undermi nes the argument that you better do
what they want you to do, otherwi se they are going to
| eave you without a pipeline. | don't think that's

goi ng to happen.
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Q So you are saying take with a grain of salt the
threat that if we don't give the conpany the rate
increase it has requested, it will not, for exanple
invest in safety equi pment and therefore won't be able
to run?

A They will invest in safety equipnment and it's
i ncunbent upon you to give thema fair rate of return
and adequate rate of return. |If you don't do that, they
have a Constitutional entitlement to challenge that in
the court, and | amsure they wll.

But there is a strong, strong economc
notivation that they have i ndependent of this regulatory
forumto operate that pipeline, and operate it
efficiently. And | think that is likely to occur. And
I don't think any super nornal bail-outs are necessary
in order for that to occur

I think if you nmake a fair and reasonable
deci sion, even though that is likely to nmean sone
write-offs and nonrecovery of costs, as happens in the
regul atory context nany times when accidents happen --
or even accidents that don't involve inprudence, even
t hough there will be some cost wite-offs, there will be
an incentive to nove forward and | ook at things in a
going forward or increnental basis, instead of sitting

around and spending all of the time that is being spent
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here trying to recover sone costs that are, as an
econom ¢ proposition, a matter of past history.
CHAI RWOVAN SHOWALTER:  Thank you.
COW SSI ONER HEMSTAD: | don't have any
gquesti ons.
COW SSI ONER OSHI E: | have no questi ons.
JUDGE WALLIS: M. Trotter.

MR. TROTTER: Just two.

REDI RECT EXAM NATI ON

BY MR. TROTTER:
Q Dr. WIlson, you said, | believe --

MR, BRENA: Excuse ne, was there an opportunity
after the Comm ssioners' questions to ask questions? |
am j ust asking.

JUDGE WALLIS: Do you want to follow up with
questi ons based on the Conm ssioners' questions?

CHAl RWOVAN SHOWALTER: It's a yes or no.

MR, BRENA: No, | was just -- never mnd.

JUDGE WALLIS: M. Trotter.

Q BY MR TROITER: Dr. WIlson, in response to a
question from M. Marshall you indicated that in your
opinion it was not reasonable to limt the anal ysis of

cost of equity capital in this case to only the DCF
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results, or oil pipeline |linmted partnerships. Do you
recall that testinony?
A Yes.
Q Can you explain why, please?
A Well, several reasons. | wouldn't Iimt it to
DCF anal ysis, because other infornmation is avail able and
val uable. And certainly in terns of financial theory on
cost of noney today, the CAPM evidence is likely to be a
nmore intellectually conpelling basis for rate of return
det er m nati on.
| say that knowi ng that regul atory conm ssions
do, by and large, give heavy weight to discounted cash
flow And | amfairly happy with that, but | think they
shoul d consi der the other evidence, including CAPM and
conpar abl e earnings information as wel |l
Asi de from et hodol ogy, | certainly woul dn't
l[imt it to these limted oil partnerships -- linmted
oi | pipeline partnerships. They are not an
exceptionally good fit to an individual oil pipeline.
The dividends that you use, and the dividends yield plus
growh forrmula are not the same as dividends that are
pai d by corporations.
A significant part of these dividends for many
of these conpanies is a return of capital, not a return

on capital. And you will see for sone of these
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conpani es in the conparable group, they are paying

di stributions, that we're calling dividends here, of $3
when they only have earnings of a dollar and a half, or
$2.

Now, regul ar corporations over a |long hau
can't do that. So these limted partnerships are in the
busi ness of returning capital, and not just naking
earni ngs and payi ng divi dends out of earnings.

They are al so, as business enterprises, as |'ve
di scussed with A ynpic's counsel, rather different than
O ynpic itself. And we have only got five of them and
limted i nformation on some of those five. So you would
be dealing with a very small and limted universe.

Consequently both methodologically and in terns
of what you are |ooking at, you would be really
excessively restricting yourself in terms of what is
available in order to create the type of information
wi t hin which the Conmi ssion can exercise its discretion
and good judgnment on the rate of return.

And | would like to stress a proper
deternmination on rate of return in this or any over
proceedi ng, must necessarily involve the exercise of
good judgnment, common sense, and discretion on the part
of the Conmission. There is no nagic bullet in terns of

formul a or nethodol ogy that will crank out a right
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1 answer .

2 That's one of the problens that FERC has had

3 ever since the md 1980s in its efforts to generate

4 generic approaches that are applicable in al

5 circunstances. It doesn't work very well. And it's a

6 m stake that FERC has made. It may take tine to reverse
7 their ground on it.

8 But usually they start noving on the directions
9 that are right, but it doesn't nean everybody el se has
10 to wait until they do.

11 Q M. Marshall used the phrase, capital at risk.
12 Do you recall that?

13 A Yes. And he indicated that the debt is at

14 risk, as is equity at risk.

15 Q Is there a difference between A ynpic issuing a
16 note to its parents, a debt instrunent, as opposed to

17 receiving an equity infusion fromits parents in terns
18 of capital at risk?

19 A The only thing that is the same is cash flow
20 The cash flow is going to be, in essence, the same you
21 are going to get whether it's a nmllion dollars of
22 borrowi ng, or whether it's a mllion dollars of equity.
23 You have a mllion dollars that you can apply to the
24 needs of the business.

25 But there are nmany ways in which equity and
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debt are different, and indeed, do make a difference.
Equity capital is reflected on the bal ance sheet of
conpanies only to the extent that assets exceed
liabilities. So if you have a |arge anount of debt, you
may reflect negative equity. |If you have a | arge anmount
of equity investnment and unforeseen events like this
take place, that equity investnment, as an accounting
matter, tends to be witten out -- witten off, and
| osses are recogni zed. The |osses to the owners of
enterprises when revenues fail to cover expenses.

So it's certainly a nuch cleaner way. It will
produce a different type of bal ance sheet and a
different and clearer basis for regulation and revenue
determ nation by this Commission if, following M. Fox's
suggestion, the recent debt infusions are recogni zed as
they shoul d be recognized, as equity infusions, and
equi val ent participation is obtained fromthe other
owners of the pipeline.

MR, TROTTER: Those are all ny questions.
Thank you.

JUDGE WALLIS: Are there further questions of
the wi tness?

MR, MARSHALL: No.

JUDGE WALLIS: Very well. The witness is

excused from the stand.
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M. Brena has indicated that at this point he
has a procedural matter he wants to raise.

MR. TROTTER: Before we do that, | want to
t hank the Conmi ssion and parties in their courtesy in
letting Dr. WIlson finish tonight.

JUDGE WALLIS: Yes. And let us extend our
appreciation for your appearance here today.

M . Brena.

MR. BRENA: Thank you, Your Honor. W had had
a conversation earlier, and | had asked for the
wor kpapers so that we could understand what it is that
t hey changed. W have been served with their
wor kpapers.

In their workpapers they say, Please see the
attached wor kpapers of Dan Cummi ngs, George Schink, and
Brent Collins. And this is the package that we got.
And so it looks like it's thick enough

Honestly, we don't care about Dan Cunm ngs and

George Schink. | was very specific about what we
wanted, so that part of the package -- and they go on
to -- doesn't matter to ne. They go on to say, "Al

other rebuttal w tnesses either do not have workpapers
or such workpapers were submitted with each w tness
rebuttal testinony."

So this is it. They are saying that is al



2573

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there is. This is what they produced for Brent Collins.
He did three major cost of service studies in his
rebuttal case; one where he revised everything based on
corrections, one where he updated and changed thi ngs,
and one DOC.

Hi s AFDUC cal cul ati ons wor kpaper isn't here,
the financial statenents he used aren't here, the CWP
wor kpapers aren't here, the miscell aneous expense
wor kpapers isn't in here, outside services workpaper
isn't indicated, his capital expenses aren't here, the
oil loss allowance isn't here, all the adjustnents -- |
mean, this cannot be M. Collins' workpapers.

Now, you will notice that this is what | got
for Cynthia Hammer, the nost inportant update witness in
this proceeding --

JUDGE WALLI'S: For the purposes of the record,
woul d you vocalize what you are indicating, M.

Br ena.

MR, BRENA: | am holding up an enpty hand. |
want to read to you, because these are the problenms we
have been having. Let nme read you what she said she did
in her testinmony. Wat she said she did was --

JUDGE WALLIS: Can you also cite us to an
exhi bit number? That is recognizing it hasn't been

nmoved, but a nunber has been designhated and that will
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1 assist us in foll ow ng.

2 MR, BRENA: | amreading from 801-T, her

3 testi mony on page 2 of 5.

4 She says, "First | have reviewed base year data
5 for accuracy and nmade corrections as required. Second,
6 | have replaced the projections with actual data through
7 April 2002. | have also revised the fuel and power

8 costs to reflect |ower than expected through-put."

9 And going on frompage two to three,

10 "M. Collins requested that | review certain suggested
11 adj ustnents to data proposed by the WUTC Staff."

12 Turning forward to page 4, Are there other data
13 corrections made, is the question on line 8. The answer
14 is, "Yes, the final corrections involves the exclusion
15 of 10.1 mllion in additions to carrier property and

16 service, and was erroneously added to the rate payer.

17 Consequently the base period additions to CPI S changes
18 from10.5 mllion to .4 mllion."

19 Turning to page five of her testinony, |ines
20 two through ten, the question states, Wiy did you nake
21 these data updates, and she points out that "The test
22 period data relied upon was extracted from A ympic's
23 nost recently prepared 2002 budget, which was the best
24 avail able information. | have replaced the projections

25 with actual data from April 2002 in order to align with
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1 t he known and published standards set for test period

2 data. | have annualized the updated nine-nonth test

3 peri od expenses with the exception of oil |osses,

4 shortages, fuel and power, and renediation."

5 Turning to page 6 of her testinony, "How has

6 the oil and | oss shortages expense changed?" "The oi

7 | oss and shortages previously relied on were this

8 nunber. | calculated a four-year average from 1995

9 t hrough 1998."

10 Page seven of her testinobny, she said, "The

11 test period additions of CPIS of 16.3 million used in

12 BAC 3 have been updated. The revised test period

13 proj ections include projections conpleted and cl osed

14 t hrough 2002."

15 M. Collins, in his testinony, which is 701, he
16 acknow edges his use of this material. On page 4, lines
17 9 and 10 he points out also, "Ms. Hanmer has conducted a
18 careful review of input data and corrected for anomalies
19 in her data."
20 On page 6 of 701, several of the data that were
21 provi ded by Ms. Hammer have changed.
22 Page 7, he goes into the data for carrier
23 property and services, construction work in progress,
24 wor ki ng capital, operating expenses, volunes and

25 revenues have been updated as descri bed by Ms. Hamrer.
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And he points out that he asked Ms. Hammer to take the
nmul ti-year average of oil |osses and shortages.

Finally, on page 8, in response to the
question, "Do these updated data from Ms. Hammer cause
any other data to change?" He says, "Yes, the test
peri od depreciation expense is estinmted based on the
bal ance of the test period depreciation of property and
service," and he goes on to indicate changes.

The entire backbone of their rebuttal case was
t he wor kpapers of Cynthia Hammer. We asked for them as
clearly as we could have. W said we wanted to
under stand why the outside services account changed. W
want ed to understand about the other services
categories. W pointed out that we wanted to see the
wor kpapers with regard to the test period adjustnents
t hat have been nmade, because they are just nunbers.

Ms. Hammrer does not divine nunbers out of her
head, and they appear in testinony. That isn't howit's
done. People sit down and work up worksheets, and
cal culations. They even provided themto M. Collins.
He acknow edged that they provided themin his
testi nony.

I would ask the Conm ssion to conpel the
production of the conplete workpapers of M. Collins and

Ms. Hammer by tonorrow, or | will renew ny notion to
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di sm ss, because | think at this point we need those
nunbers. W asked for them | tried to do this as
fairly as I could. | have no other choice. | can't sit
and ask a witness questions on a nunber that they are
representing was divined fromher head, and put in
testinmony that we have had no opportunity to do
di scovery on.

And this is the problem we have had throughout
this proceeding, and it's been consistent, and it's
just -- you know, all | can do is give you the best
record that | can. And | can't do it if they are not
going to give us how they got -- how they got the
nunbers that they put in their entire rebuttal case.

If you are going to characterize them as
updat es, and update that, we will deal with it. But
this does not allowit.

JUDGE WALLIS: Let ne ask for comrents from
ot her counsel. M. Finklea.

MR, FI NKLEA: Your Honor, Tosco joins in the
same obj ection and woul d support everything that
M. Brena has said. And will add that we don't believe
that sinmply having Ms. Hamrer avail able for a deposition
on Monday wi t hout workpapers to have our people go
t hrough between now and then is going to do us any good.

If we sinply go into a roomon Mnday with no nunbers,
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the fact she's available for a deposition w thout having
the information, isn't going to nmake up for the fact
that we don't have the information that M. Brena has

i dentified.

JUDGE WALLIS: M. Trotter.

MR, TROTTER: | am advised by Staff we did
recei ve no workpapers for Ms. Hamrer. We al so asked the
sanme data request, all workpapers of all wtnesses.

M. Brena is essentially correct. In ny
experience workpapers are essential. They give the
starting point, and reflect the cal cul ations of how you
get fromthe starting point to the ending point.
Sonetinmes that is summarized in the exhibit, sometines
it isn't.

In this particular case we were, frankly,
| ooki ng for workpapers, given our understanding of the
rebuttal case. And we don't have them

MR. BRENA: And Your Honor, if | could go an
additional step, | would like to not have the response
be froma witness in this proceeding, M. Beaver. |
woul d I'ike to have counsel for Tesoro (sic). M. Beaver
does not represent this conpany in this proceeding, and
is a wtness.

MR. BEAVER: | do believe | am counsel of

record, even though | am providing sone basic
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i nformati on about my job as general counsel for A ynpic
concerning the contingencies that Oynpic faces. But |
woul d suggest that | am and have been identified

t hroughout this proceeding, as counsel for O ynpic.

It's the first tinme it's ever been raised, but

if you will look at all of the orders and everything
else fromthis Conmission, | amidentified as counse
for O ympic.

MR. BRENA: | would like that clarified. MW

under standi ng was that he was not counsel of record for
this proceeding. He was a witness.

JUDGE WALLIS: M recollection is that M.
Beaver has appeared as counsel of record. He has acted
as counsel in this proceeding, and that his appearance
as counsel is not new

MR. BRENA: So he is both counsel of record,
and a witness in this proceedi ng?

JUDGE WALLIS: At this point he has submitted
prefiled testinony. He has not been sworn as a wtness,
and his proposed exhibit has not been received in
evi dence.

MR. BRENA: We will discuss it when he takes
t he stand.

MR. BEAVER: Your Honor, with regard to the

di scovery issue, it was ny understanding this norning
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1 that we were to provide those particul ar workpapers

2 tomorrow. And | believe we tal ked about that, and we

3 are attenpting to accunul ate those.

4 The responses that we have here, which we

5 i ndi cated we woul d provide, were the workpapers of al

6 the rebuttal w tnesses which we were able to accunul ate.
7 And the fact that it includes Dan Cummings, | nean, it

8 was requested by Staff. This was a response to the UTC
9 Staff discovery request.

10 But | believe this norning we had this

11 di scussi on about providi ng workpapers for Ms. Hammer,

12 and tonorrow was the date we indicated we would be

13 providi ng those.

14 MR. TROITER: Your Honor, this is Don Trotter
15 And pardon nme, | do recall a conversation with -- it

16 coul d have been M. Beaver or M. Marshall. Again, ny
17 menory fromthis norning is not good, and I do recal

18 t hem sayi ng the remai ni ng workpapers woul d be provided
19 t omor r ow.

20 MR, BRENA: Your Honor, what pronpted this

21 entire thing was the representation -- and | will just
22 quote you directly fromtheir response to Staff data

23 request 417. The request was, "Please provide the

24 wor kpapers of all Oynpic rebuttal witnesses." That was

25 the request.
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The response, and | quote, "Please see the
attached wor kpapers of Dan Cummi ngs, George Schink, and
Brent Collins." New paragraph. "All other rebutta
W t nesses either do not have workpapers or such
wor kpapers were submtted with each witness's rebutta
testinony."

They affirmatively represent that what they are
gathering doesn't exist. |If it does exist, we want it
tomorrow. So if | understood counsel for O ynpic
correctly, their response to the Staff's data request
was false; is that correct? Could | ask for
confirmation of that?

JUDGE WALLIS: M. Beaver.

MR, BEAVER: As we indicated, we are attenpting
to put together workpapers, as we understand that term
to be, of Ms. Harmer. And | believe we indicated we
were going to try to provide those tonorrow

MR. BRENA: And what of M. Collins?

MR, BEAVER: | frankly don't know if, other
than the papers you have for M. Collins, if any
addi ti onal ones are being prepared.

COW SSI ONER HEMSTAD: So | take it you are
concedi ng the response to the Staff data request is
i ncorrect?

MR, MARSHALL: What we agreed to do --
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1 COW SSI ONER HEMSTAD: No. No. | am asking

2 the witten response to the data request, is it correct
3 or not?

4 MR. BEAVER As we indicated to M. Trotter

5 this norning, we are trying to put together the

6 addi ti onal workpapers.

7 COW SSI ONER HEMSTAD: I am not asking that

8 gquestion. | am asking you to | ook at the response to

9 the data request, and tell us if it is correct.

10 MR, BEAVER: Not having witten it, | honestly
11 don't know:.

12 CHAI RWOVAN SHOWALTER:  Wel |, do you acknow edge
13 that the answer given there is inconsistent with a

14 representation that you are gathering workpapers from
15 any other rebuttal w tness?

16 MR. BEAVER: It is.

17 CHAl RWOMAN SHOWALTER: So what are the facts?
18 Are you expecting to produce workpapers from Ms. Hammer ?
19 MR, BEAVER: | am yes.

20 CHAI RWOVAN SHOWALTER: By tonorrow nmorni ng?

21 MR. BEAVER | don't know if it's tonorrow

22 nmor ni ng, but | thought it was tonorrow.

23 COW SSI ONER HEMSTAD: | take it on the record
24 that you are conceding that your answer to the data

25 request was not correct?
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MR. MARSHALL: VWhat we tried to do and
prom sed to do was to provide all the naterials as we
got them And what we nmay have done here is to provide
the cover sheet for part of the materials. But what we
did is, even before lunch, we tried to provide as nuch
as we could. That was the commi tnent we nade. We said
we will provide themtonorrow, but we will try to gather
up as much as we could in the neantine.

This will be the cover sheet to the conpleted
set. It was a mstake to have the cover sheet before
lunch on top of a partial thing, but what we were trying
to do -- we thought we were trying to do the right thing
by trying to provide all that we had gathered up before
lunch. After lunch we were in these sessions and it
doesn't help out --

COW SSI ONER HEMSTAD: We're just trying to get
to the facts.

MR. MARSHALL: And | believe that's what
occurred. This is an incorrect cover sheet. But
there's nothing but an attenpt to get as nuch as we
coul d before tonorrow

MR. BRENA: Let me just make the point that
this is factually wong, whether it's after they produce
it tonorrow and attach it, or before.

They affirmatively represent that there are no
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1 wor kpapers for Cynthia Hamrer or M. Collins. So, you
2 know, it can't be correct no matter when you read it.
3 Secondly, | amvery concerned with the
4 statenent that we're focusing on Ms. Hammer only. And
5 what | heard was M. Collins' are being prepared.
6 Wor kpapers aren't prepared. Workpapers are. They are
7 what you prepare before you file your case, before you
8 prepare your case. They are your work product that goes
9 into what you prepare and file with this Comm ssion
10 They shoul d not be preparing anything. They should be
11 gathering the information that was previously prepared
12 in support of their rebuttal case.
13 But specifically the core of the changes in
14 their case are Collins and Harmer. And | haven't heard
15 a representation yet that they are going to produce
16 anything with regard to Collins. And this cannot be
17 Col l'i ns.
18 So | would ask -- | don't think this issue is
19 going to go away any tine soon. | would ask their
20 responses be tonorrow by noon, so we have the
21 opportunity to review those responses, and renew this
22 issue if they are not adequate.
23 If we get themat the end of the day on Friday,
24 and | amdown in my hotel roomall weekend with not the

25 information | need to work on, that's not a happy
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1 scenario for me. And it really interferes with ny

2 ability to conduct Ms. Hammer's deposition Monday at

3 9:00. And | nean, this is the three-day tine that we

4 have to get caught up to their rebuttal case. So please
5 hel p ne.

6 COW SSI ONER HEMSTAD: | woul d meke the

7 comment, perhaps we can give counsel the benefit of the
8 doubt. \When they said "prepare," they probably neant

9 "produced. "

10 MR, BEAVER: Again, | have tried to express, |
11 believe it was made to M. Trotter, that there was

12 nore -- going to be nore stuff tomorrow in addition to
13 this. And | admt that now that | have read the first
14 page, it's not accurate.

15 JUDGE WALLIS: |Is there any doubt at all on the
16 part of the conpany what is neant by the term

17 "wor kpapers" ?

18 MR. BEAVER: Well, with regard to Cynthia

19 Hammer, this is sonebody who is sinply taking data and
20 updating data. So in my mnd, workpapers is -- where
21 that information came from that data came from And
22 that seenmed to be a little different than what | heard.
23 MR. BRENA: The source data she drew them from
24 and then she not only drew it fromthem but she

25 conpiled it and transferred it to M. Collins, and he
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incorporated it in his cost of service case.

We should be able to start with the nunmber she
| ooked at, and we should be able to end at M. Collins
cost of service. If we can't start with what she
started with, and if that's invoices it's invoices -- if
we can't start where she started and ended and where
Collins ends, it's not workpapers.

MR. TROTTER: I would add that the testinony
that was read did refer to certain analysis of certain
nunbers, so certainly that is prinme workpaper materi al

JUDGE WALLIS: Very well. The Conmi ssion has
considered the statenents and the arguments of the
parties and directs that and conpels the conpany to
produce the workpapers as defined by noon tonorrow here
in this hearing room

In addition, the Conmi ssion asks for and
directs the Conpany to report, at the start of the
hearing at 9:30 tonorrow norning, the status of the
preparations, and directs and conpels the presence of
the witnesses, Collins and Hamer, on the conference
bridge or in person at 1:30, so that the sufficiency of
t he wor kpapers and the conpl eteness may be inquired into
directly by questions of the w tnesses.

The Conpany understands this; is that correct?

MR, MARSHALL: Yes, that's correct. Although
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I want to nmake a footnote on the idea that invoices are
wor kpapers. | f we had invoices for everything to start
out the case, you woul d have invoices everywhere.

JUDGE WALLIS: | think the request was that the
Conpany's w tnesses produce the workpapers that
denonstrate where they started from and where they ended
up, and how he got there. And if the wi tnesses used
i nvoi ces, then they are requested; if they used other
information, then that is what is requested.

Is that right, M. Brena?

MR. BRENA: That's correct.

MR, FI NKLEA: That's my understandi ng as wel |
Your Honor.

JUDGE WALLIS: Very well. [Is there anything
further this evening?

MR. BRENA: No, Your Honor.

JUDGE WALLIS: We will convene for the
schedul i ng di scussion at 8:30 tonorrow norning, and
resune the evidentiary hearing at 9:30. Thank you all

ENDI NG TI ME: 6:35 P. M



