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1 PROCEEDI NGS
2
3 JUDGE WALLIS: Let's be on the record,

4 please. This is a session in the matter of Commi ssion

5 Docket TO 011472. This proceeding is a conplaint by the
6 Washington Utility and Transportati on Conmi ssion agai nst
7 QO ynpi c Pipeline Conmpany, Inc., related to rates and

8 services that the pipeline seeks to inplenent in tariffs
9 for the transportation of petrol eum products within the
10 state of Washi ngton.

11 Thi s session has been noticed for the purpose
12 of receiving argunment on notions, and we have notions

13 today of three general sorts. W have determined to

14 split the argunent into three phases, one of which there
15 will have two parts.

16 W will begin with argunents on Aynpic's

17 nmotion for continuance, then we will treat a portion of
18 Tesoro's motion for sunmary determ nation and to strike
19 the testinony of certain witnesses. And then we wl|l

20 conclude with an argunent on all of the notions to

21 strike, split into two parts: one argunent directed to
22 matters common to the notions, and one part directed to
23 wi tness specific el enments.

24 I would Iike to begin today's session by asking

25 for appearances. Wen | ask for appearances, if you
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2 woul d pl ease, as |ead counsel, introduce yourself and

3 any co-counsel who are present, and the nanme of the

4 client for whomyou are appearing today. | believe al

5 counsel have appeared before, so it's not necessary to

6 repeat the contact information.

7 Let's begin with the proponents of the proposed
8 rates, O ynpic Pipeline Conpany.

9 MR. MARSHALL: Steve Marshall for O ympic

10 Pi pel i ne Conpany, and with me is Bill Beaver.

11 JUDGE WALLIS: Thank you, M. Marshall

12 For Tesoro.

13 MR. BRENA: Cood afternoon. M nanme is Robin
14 Brena, and | am here on behalf of Tesoro Refining and

15 Marketing. And if | may introduce corporate counse

16 Charles McCee, and my | egal assistant, Elaine Houchen to

17 ny left, and M ndy Lewis inmedi ately behind us.

18 JUDGE WALLIS: Thank you.

19 MR. FINKLEA: | am Edward Fi nkl ea on behal f of
20 Tosco Corporation. | have previously appeared, and ny
21 associ ate Chad Stokes will be appearing during the

22 course of hearings, but he's not here today.
23 MR. TROTTER: Donald Trotter and Lisa Watson
24 assi stant attorneys general for Conm ssion Staff.

25 JUDGE WALLIS: We have determned to begin
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with argunents for O ynpic's notion for continuance.

Let me say as to docunents that are avail abl e today,

t hey have been distributed to the Conm ssioners, and the
Commi ssioners have read all that are available to them
So let's begin with the argunent on A ynpic's notion,
and begin with a presentation for O ynpic.

M. Marshall.

MR. MARSHALL: Thank you very much.

JUDGE WALLIS: Let's be off the record for
a mnute.

(Di scussion off the record.)

MR. MARSHALL: Thank you very much.

There's two facts that we can all agree on in
this case, because it's already been determ ned by the
Conmi ssion that those two facts which | have up on the
poster board fromthe interimrate case, or the third
suppl enental order in this case.

The first fact is that it's clear that the
conpany, O ynpic Pipeline, is in dire financial straits.
And secondly, it's equally clear that safety nust
continue to be the top priority for this conpany. |It's
essential that the conpany have the nmeans to buttress
its ability to operate safely, to support public

confidence that it will operate safely, and to avoid the
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1 occurrence of another mgmjor event that could shut the

2 pi pel i ne down pernmanently.

4 O ynpic faces an energency and dilema. The

5 energency is getting revenues to account for the drop in
6 t hrough-put, and the increase in costs. The dilenm

7 was, and we faced this fromthe outset, is safety had to
8 be the continuing top priority.

9 And at the tine the through-put dropped on an
10 80 percent basis in Septenber of 1999, earlier from

11 What com Creek, but it has been at a |ow | evel since 1999.
12 50 million dollars has been | ost because O ynpi c has not
13 come in to increase rates to adjust for the decline in

14 t hr ough- put .

15 But it focused on safety first, and it didn't
16 focus, | will have to admit -- and | will be the first
17 to say -- on keeping paperwork the way that other

18 utilities are keeping paperwork day in and day out to

19 present a utility rate-making case in Washington State.

20 This has been as frustrating to us as it has been
21 to anybody el se. The history of how the transition was

22 made, the status of the records, is sonething that you

23 will be hearing about in the case.

24 Back on March 21st O ynpic noved for a

25 conti nuance, because part of the financial record issue
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could be solved if we had -- questions could be sol ved
if we had audited financial statenents. That would

be preferable, not required by |aw, but because

questions were asked, it would have been desirable to
have that.

And at that tinme we put out in a nmenorandum a
declaration from M. Fox the schedule that that would be
conpl eted by November or Decenber. W asked for a
continuance on March 21st in order to be able to have
that. The other thing that was a problemis that at
that time, March 21st, the Commi ssion's schedul e was
jamed for the next few nonths, and the earliest this
could be heard, a notion for continuance, was sometine
in January or February. For those two reasons, the
Conmi ssi on decided that this case shoul d proceed,
| argely because it believed if O ynpic needed the noney,
it ought to get the noney nore quickly and there ought
to be sone finality to this.

Two things have changed since March 21st.
First, as we have described, there will be an audited
financial statement by July 21st. It will be of the
test year period, which for Staff is the year 2001. And
that necessarily, when you get an audited financia

report about the opinion of the financial records, takes
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1 into account the status of the financial records that

2 preceded that.

3 So we will have all of the audit done for those

4 test year amounts, and the begi nning bal ances for that

6 period of tinmne. And it will be a statenent, as M. Mach
7 and M. Fox described, based on independent audit that

8 will ratify the financial books. W're not saying that
9 the financial records that we have are not adequate.

10 FERC form 6 and the other things we have presented in

11 our direct case, we believe, support the rates.

12 But because questions were asked afterward,

13 including during the interimrate case hearing which

14 foll owed our testinony on Decenber 13, we think it would
15 save a lot of tinme for all the parties to have that

16 audi t done.

17 The second thing that has changed, of course,
18 is there are at |east two settlenments that are

19 proceeding, and | don't think either one has been

20 approved. But there nmmy be an opportunity for this

21 Commi ssi on, because of those schedul e changes, to hear
22 this before January and February.

23 The WAshi ngton Admi nistrative Code on granting
24 trial continuances is WAC 480-09-441, and conti nuances

25 may be granted when it's in the public interest. W
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believe it's in the public interest, not only because
there will be audited financial statenents by August 5,
but a full year of through-put.

Thr ough- put has been a contentious issue.

We will have a full year of through-put from July of

2001 at the 80 percent level for the entire system To
the extent that changes need to be nmade to through-put

to adjust the test year, and everybody agrees they need

to be nmade, this will be the actual known and neasurabl e
anount. So this will, in large part, renpove that issue.
Questions will be, well, what will happen to

through-put in later years? Can it go up if you stop
doing all the work? W have al so proposed a through-put
j udgment nechanism too, to automatically adjust that.

Second, we have al so wai ved the statutory
period. W have waived the interimrate during this
period, so there won't be any financial harmto any of
the interveners for this period.

This will also help on this notion for sunmmary
determination. Mich of that goes to the issue of having
additional information. W believe our rebuttal case
answers all of those questions, but we are now faced
with 58 data requests on our testinony.

At the same tinme we're to begin this, we're
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faced with nultiple other demands. The schedul e was
conpressed. Unlike public utilities, we didn't have an
11-nmonth, 12-nonth period. W only had a 7-nonth
peri od, which we have extended.

If we had this additional tinme, those issues

pertaining to how we can conpl ete di scovery, how we can

effectively and efficiently run the hearing will be
taken care of. We will hear a lot in the next npotion,
notion for summary determ nation, well, what about this?
What about that fact that you haven't proven?

We think we have proven it all in the direct
case, and in the rebuttal case. But what we think we
agreed to do is nmake sure we run this efficiently.
There's a question, for exanple, about what should be
the public policy on nmethodology. |Is that a fact issue,
or is it an issue of policy? Well, we will get into
that later, but if we had nore tinme we could not only
shorten the hearing, but the final point I would like to
make is that we al so have, then, tinme for settlenent
di scussi ons.

And settl enment discussions, although I'm not
going to go into the details, are a real possibility in
this case. But without the additional time that

probably won't be possible to happen.
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1 Final point, this will also enable the parties
2 to organi ze for other hearings, and other things. Both
3 Tesoro and ot hers have said they are being janmed

4 because of the schedule that they have with the next

5 proceeding. That's a mnor point, but I do believe we

6 have the time to do this. There will be an audited

7 financial statenment for through-put, and opportunity for

9 t hor ough di scovery on all of the issues related to the
10 data request and the testinony.

11 So with that, | will reserve five mnutes,

12 what ever it is.

13 JUDGE WALLIS: Two minutes -- five minutes,
14 excuse ne.

15 MR, BRENA: Good afternoon. The people I did
16 not introduce are ny expert wi tnesses who are in the

17 hotel roomten nminutes fromhere ready to proceed with
18 this proceeding. There is nothing that M. Marshal

19 argued that couldn't have been argued nonths ago. They
20 knew they were going to have 12 nonths of actua

21 t hrough-put on a certain date five years ago. That's
22 certainly not a reason to cone in the day before hearing
23 and argue for continuance.

24 And the point that | nmade in ny briefing that

25 woul d i ke to enphasize here is that through-put will be
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an issue in this proceeding no matter how long it is
del ayed. Their current through-put is sinmply not
representative of the through-put that is likely to be
collected during the period in which these tariffs are
at issue.

And we believe that this Conmi ssion should set
t he through-put based on normal operating conditions,

because operator prudence is the reason for the

restriction, and the reason why it's not back up to
normal operating conditions today. Through-put isn't
goi ng anywhere. You could delay it a nonth, a year, two
years, through-put isn't going anywhere.

The audited financial statenents, | have | ost
track of how many representati ons have been nade to this
Conmi ssion with regard to audited financial statenents.
He cannot represent that they will -- that he will have
an unqualified auditor's letter. Qynpic is not Enron
| nean, the auditors may find several things wong.

So certainly putting that off doesn't solve the
probl em as does -- even if they canme in with an
unqual ified auditor's letter, that does not solve the
problemwi th their financial books and records. Their
regul atory records are not in order. They could have

perfectly clean financial records, but not translate
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those into the proper cost of service categories

necessary for rate naki ng purposes.

CHAl RMOVAN SHOWALTER: | ask a question. |
notice the Staff said they would accept audited -- the
unqualified audit, or whatever the audit is -- as a late

filed exhibit in their menmo opposing continuance. And
am wonderi ng what your position on that is?
MR. BRENA: We would not -- we would want to

expl ore, perhaps have a deposition of the auditors and

di scuss different issues, and ask if he considered those
i ssues or not. Just a piece of paper doesn't change
this issue. And we have spent a |ot of resources trying
to penetrate their books, and if they can sonehow get an
auditor to do that in a nonth or two, | would be curious
to know how.

So, no, that would not settle it for the
records, nor would it settle it for rate making, which
is two steps renoved fromthat.

CHAl RAOMAN SHOWALTER:  And | didn't want to
characterize the Staff as accepting the substance of the
audit. | didn't take it that way. | took it that they
woul d not object to it being a late filed exhibit.
That's all | nmeant by the question.

MR, BRENA: | understand. We woul d object
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wi t hout an opportunity to explore the basis for it.

The legislature's wi sdom setting seven nonths
to set rates is beconing overwhel m ngly apparent to ne.
It shouldn't be. W have spent a |lot of resources in
trying to understand their case, but their continuance
is a request so they can cone in and change their case
and offer the eighth cost of service study, and the
fourth through-put methodol ogy.

At some point they have to decide what their

case really is. At sone point we should be able to

answer it, and go to hearing on it. That point was
three cases ago, which you will hear in a little while,
in my estimation. And a continuance to allow themto
change their case again doesn't nmke any sense.

If there is a continuance, there would need to
be not just their filing, there would be need to be
addi ti onal discovery, an additional answering case,
there woul d need to be an additional reply case. You
can't just put off the hearing and let themput in a
bunch nmore evidence, and then ignhore the parties' rights
and privileges to explore that evidence and put on an
answeri ng case.

So it just doesn't nmake sense. We're here.

W're ready to go. The settlenent conversations we have
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had nont hs and, of course, | can't nmention anything with
regard to settlenent conversations within the context of
this case, but it's not appropriate to hold out the
olive leaf that there's likely to be a settlenent in
this case to sonehow tenpt the Comm ssion with that
olive |eaf.

W woul dn't be here if we thought that was a
practical alternative. It is not. So we would ask you,
let's have a hearing. Let's set some rates. And let's
nove on. Thank you.

MR. FI NKLEA: Thank you, Conm ssioners. | am

Ed Finklea for Tosco. | don't want to be redundant. We
have a | ong afternoon ahead of us. Just a couple of
addi ti onal observations. | think policy issues dom nate
this case. At this point there are certainly sone
i ssues about what is the right number, but | think the
dom nant issues for the Conm ssion are going to be
policy issues about not what the right nunber is, but
what the right policy for purposes of rate nmeking should
be, what kind of cap structure, what kind of rate of
return.

Those are issues that we need an audited set of
books on. So | believe a |ot of those issues are ready

for hearing, and we should go forward.
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1 Tosco does support going forward, and does

2 oppose the continuance. This is, we note, the last of a
3 series of attenpts to delay the hearing. This has

4 beconme an expensive and conpl ex proceeding already. M
5 clients are fearful that if it drags on, it just becones
6 nore conpl ex and nore expensive to participate in.

7 | concur with M. Brena that the through-put

8 issue will be there no matter how many nont hs you go

9 down the |ine, because the question is what is the right
10 t hrough-put for rate making purposes, not how many

11 barrel s noved | ast week, or |ast nonth, or over the | ast
12 12 nont hs.

13

14 Tosco is supporting an adjustnent mechani sm
15 That's not the sane as the one the conpany has put

16 forward, but part of what we will explore in the hearing
17 i s whether an adjustment nmechanismis proper. And if

18 so, what kind of adjustment mechani sm on through-put.

19 We note that they say they will waive the

20 interimrates during the delay, but frankly, the

21 uncertainty will renmain anyway as to what the prices are
22 going to be. As a shipper, just the uncertainty about
23 what you are paying, or what you will be payi ng does

24 have an i npact on busi ness.

25 | have -- ny clients called ne | ast week trying
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to figure out howto price product. G ven the

uncertainties regarding settlenent discussions, we're

all here for the next two weeks. |If this hearing is
really going to go that long, | think we can pull --
multi-task. |If people are serious about settling, |'ve

seen things settle at night that were tried during the
day.

And then finally | think with regard to the
financial records the question that you asked, we would
ask -- we would accept the audited records as financia
records, but | don't think that answers the question of
what is the proper rate nmeking treatnment for the

figures.

So ny sense of that financial audit is simlar
to Staff's on that. W think we should go forward. W
will -- we're all here. |It's been a long process
getting ready to be here, and | don't think delay is in
the public interest.

MR, TROTTER: Good afternoon. M nane is
Donald T. Trotter. | amone of the assistant attorneys
general assigned to represent the Conmission in this
case.

W filed a notion to this case opposing the

request for continuance. This nption needs to be taken
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in some context. As the Commission will recall, Staff
filed a notion to dismiss this filing based on di scovery
i ssues sone tinme ago, and it was very clear, the
directive fromthe Bench, that the Conpany needed to
proceed with its case. And if it wasn't ready, it
shoul d withdraw and refile.

And that's why -- one of the reasons why Staff
t hi nks we need to proceed. W agree that having a ful
year of through-put data is not all that critical
You don't set electricity rates on actual weather. |
don't think we should set pipeline rates on actua
t hrough-put. You need to look at it and nake reasonabl e
adjustnments with respect to a coll aborative process.

And settlenment, we're always open to that. W

try -- | gave sone reasons why I'm-- or | think | said
"hopeful, but not optim stic." There's sonme rea
econom c drivers, which | stated, that makes it
unlikely, but we are hopeful, and will spend whatever
time necessary this week, if required, to deal wth
t hat .

Wth respect to financial statenents, the Staff
has provided testinony that is concerned about the | ack
of audited financial statements. Chairwonman Showal ter

you correctly stated that we would accept the late filed
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exhibit. That doesn't end the issue, because there are
ot her problems with how the books are kept that are
unrel ated to audited financial statenments. So we don't
see that that advances us -- having it or not having it
advances us too far.

The Staff did file its case, and believed that what
it filed was what it could file. And it's resting on
that despite the lack of financial statenents.

The one area, of course, where the Conpany has
pointed out, is the ability to conduct discovery on a
rebuttal case. You saw the case. You know how | arge it
is, and we are working hard on it. And we will continue
to work hard on it. And that is a consideration that is
left to your discretion.

But we think on balance, we should proceed

ahead. Let's nmake the decision. There is a hardship
here on all sides, so let's just -- in balancing the
factors, everyone is not going to be satisfied by any
deci sion you make. So on bal ance, the Staff is urging
you to exercise your discretion by denying the notion,
and | woul d be happy to respond to any questions.
(No response.)
MR, TROTTER: Thank you.

JUDGE WALLIS: Let's be off the record for
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a nonent .
(Brief recess.)

JUDGE WALLI'S: Let's be back on the record,
pl ease.

M. Marshall, checking ny watch again, you have
si X m nutes.

MR, MARSHALL: Thank you. M. Trotter brought
up a point that | think is worth enphasizing. A short
ti me ago when we had our notion for continuance on March
21st there were a nunber of discovery issues, and we
still face discovery issues. W're a snmall conpany.
Records that have not, frankly, been kept by the prior
operator in a way we would have liked to have had them
kept. And it goes back to the two points that we tal ked
about here. The conpany is in a dire financial situation,

and safety has been their top priority.

This is a unique case because this conpany
has been challenged to try to produce all the naterials
in response to all of the requests. W have a |arge
rebuttal case because, frankly, we were pressed on every
i ssue, including every accounting issue inmaginable.
There were chal |l enges rai sed by what accounting system
did you use? Well, we used a system of accounting that

was required by this Conm ssion when it ordered all oi
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pi pelines in the oil pipeline section to use FERC form 6
for annual reports. FERC form 6 incorporates a uniform
system of accounting.

There are a huge nunber of accounting issues
that have arisen because of Staff and interveners
confusi on about what that is, SAF 71, and a whol e host
of the accounting issues. Those issues will, | think,
| argely be put to rest when we have an audited
financi al statement.

Tesoro is not willing to accept a late audited
financial statenent. It will object. That's the
dilemma we face. W face an immedi ate need for revenue,
and that gets to what M. Trotter said. He said, if you
had problens with discovery, why don't you just w thdraw
and refile? That's the dilenmma. Qur enmergency is
clear. The dilemma is if you withdraw and refile you

| ose the seven nonths of revenues that you would get.

We're now being put to the test in this series
of notions for summary determ nation throughout the
entire case, refile again. This conpany, with
additional time, can have audited financial statenents,
can address the issues that have been raised in
di scovery on rebuttal, rebuttal that we had to do

because of all of the challenges of Staff, by Staff,
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Tesoro, and Tosco. But we're going to be challenged in
doi ng that discovery. | can hear it now. | can hear it
two days fromnow. Poor Oynmpic, they had all of their
Wi t nesses, and they couldn't respond to the discovery
request. What do we do? They are not responsive again.

I have to say that the people that | have
gotten though to at O ynpi c have been peopl e that
have been working extrenmely hard to try to respond to
all of the data requests. And there have been a few
areas where we have had issues. But those areas,
think, were all areas where everybody tried to do their
best .

Now we're faced with this issue. Do we
withdraw and refile? Do we have sumary determ nati on?
Can we put the best case on, or do we wait until August
5, nmake sure we have a case that answers the accounting
i ssues to the satisfaction of the Commi ssion? The

Commi ssion did raise this after we filed the direct

case. What are you going to do when you don't have
audi ted financial statements? W couldn't go back and
file in our direct case audits that we hadn't done.
But again, we couldn't withdraw the case and
| ose that revenue. W have already |ost over 50 mllion

dol lars from Septenber of 1999 to the end of Decenber by
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1 not having cone in before. That is certainly not in the
2 public interest to have. |If it's a choice between a

3 conti nuance and having to withdraw and refile for

4 summary determ nation, the public interest is served by
5 havi ng that small anpbunt of additional time for a

6 cont i nuance.

7 We have pointed out that now we do have the

8 opportunity. W didn't have it in March. W pointed

9 out we will have these audited financial statenents, and
10 if we don't have that, the Conmi ssion can hold us to it.
11 But we have gotten M. Fox to nake sure that these fol ks
12 are doing it.

13 Despite all the accounting problens that are
14 around the country, we have gotten people in Ernst and
15 Young to focus on this, and get this done. It has been
16 a challenge. |It's been a challenge because of the way
17 the records have been kept.

18 But the public interest will be served by a

19 brief continuance to August 5. There is a tinme to do
20
21 it, and the alternatives, withdrawal, summary
22 determination, |engthier proceedings, inability to do
23 all of the discovery, lack of conplete information on a
24 full year of through-put, all of those can be sol ved.

25 It is in the public interest to grant a brief
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1 extension. Brief extensions of time are not unusual in
2 court proceedings or other proceedings. There won't be
3 any financial disadvantage to the shippers in this case,
4 only two of the 70 of which are here, by the way.

5 CHAl RWOMAN SHOWALTER: M. Marshall, one point
6 of clarification. You nentioned the shorter statutory
7 time franme for this type of case, but didn't you file

8 your rate case July 1 of |ast year?

9 MR. MARSHALL: No. Actually we had a rate case
10 filed earlier, but that had to be withdrawn. It was

11 filed at the FERC at the tine. And frankly, the reason
12 for that is they used a nunmber for the through-put that
13 appeared to be far too high based on the full nonth of
14 July. They tried to take the full nmonth of July, which
15 was a period in which all of the system was back up

16 al though at 80 percent pressure. And then the Conpany
17 tried to make adjustnents to that one nonth of data, and
18 filed at the FERC. We filed here on Cctober 31st.

19 CHAl RMOVAN SHOWALTER: So | was getting those
20 two m xed up. And then you filed in May, but the one
21

22 we're sitting on was filed Cctober 17

23 MR, MARSHALL: Right. And the one in My

24 was -- there's an issue there of what standard do we

25 file? Do we file under the previous standard that
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we have used, the FERC basis, for supporting data, which
we had used all the way through the past, and which the
Commi ssi on has accepted, but not formally ordered.

The question was an issue of, well, what public
policy was there on the rate nethodol ogy to be used, and
that took a little while to sort out, too.

But, again, the main point is any further del ay
here will jeopardize the two points that we're all in
agreenent on. The company is in dire financial straits,
and it needs to nmake public safety its first priority.

Those, | think, are overwhel m ng considerations
given -- on the other side of the balance, if you
bal ance the dire financial energency, and the public
safety factors against waiting until August 5, | submt
that the balance is tipped heavily in favor of trying to
hel p solve, for this Conpany's financial condition in a
way that would help public safety. [It's not going to
have any conparabl e benefit or harmon the other side of
the scale. The scales just don't bal ance out. The
scales are heavily tipped to having a continuance.

JUDGE WALLIS: Very well. Let's be off the

record for a nonent.
(Di scussion off the record.)

JUDGE WALLIS: Let's be back on the record,
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pl ease.

M. Brena is prepared to proceed to argue his
notion for sunmary determ nation. M. Brena.

MR. BRENA: Thank you, Your Honor. Tinme after
time I hear A ynpic say that it's sonehow an exception
as a public service conpany. It's not and should be
held to the sane standards with regard to rate increases
as every other public service conpany in the state of
Washi ngt on.

They sinply have not put on a prim facie case
supporting any rate increase whatsoever. And in
M. Twitchell's deposition | asked him "In your 30
years of experience, M. Twitchell, how does the case
for Aynpic stack up with the other cases you have
revi ewed and worked on?" And he said, "For a conpany
this size, this is the weakest case | have ever seen.”

Well, he's been around a long, long tine, and
he's | ooked at a | ot of cases. And that was his
assessnment of the case. And | share it with him

To go right to the heart, they have not
advanced in their direct case a nethodol ogy for

regul atory policy. Wtness -- none. There is not a

single witness that supports the use of the nethodol ogy

that they are proposing this Comr ssion adopt. There
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isn't a single witness that says a single word in their
entire case that says that that is the appropriate

nmet hodol ogy this Conm ssion should adopt. It's
unsupport ed.

M. Collins does a calculation. That's all he
does, a calculation. There is no nethodology witness in
their direct case. None. | can't get past that.

And in fact, Staff joined in the notion to
di smiss the case for that very reason. You know, when
you are encouraging this Conm ssion to adopt for the
first tinme a regulatory nmethodol ogy, and you don't
advance a net hodol ogy wi tness, your case fails. That's
the end of your case.

In addition to that, I go into ny briefing and
| point out the other witnesses in their case. | don't
have a lot of time. W have a lot to do this afternoon.
| won't go through all of it.

But their test period adjustnents are based on
prior budgets. They previously budgeted an amount for
the base period. They didn't spend it. They used the
base period actual spending, and then cane in and
adjusted it as a test period expense to add it on what

the prior budget was for a base period. Anounts

budget ed and unspent have becone test period
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adj ustments. That certainly shouldn't be the law in the
state of Washi ngton.

They don't have a witness that's fanmiliar or
can verify their financial books and records or
accounts. They haven't put on a case in their direct
case. They have chosen, as we will argue a little
later, to put it on in the rebuttal case where no one
has an opportunity to respond to it. They have not put
on a direct case.

I would Iike to turn away fromthe general to
the specifics --

CHAI RWOVAN SHOWALTER: Can | stick you on the
general for just a mnute?

MR, BRENA: Certainly.

CHAl RAOMAN SHOWALTER:  Thi s Commi ssi on has
granted notions to dism ss at the outset of a direct
case. Perhaps it's also granted notions to dism ss on
the day before hearing. But in addition, we have
granted notions to dismss after the hearing, and | wll
cite to you our AT&T conplaint, which was cause No. UT
991292.

That was a conpl aint by AT&T agai nst US West,
and a notion for sunmary determ nati on was brought to us

before hearing. W did not grant it at that tinme. W
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went forward with the hearing, but we ended up granting
the nmotion for sumuary determ nation after the hearing.
And | amjust wondering if you considered that
alternative. For exanple, maybe you were turning to the
specifics, but you put in your notion Ms. Omohundro's

| ack of expertise. But it appears it's based on
guestions you asked her in depositions that are actually
not in front of us at this tinme.

On the other hand, were we to proceed, she
woul d be on the stand, you would ask your questions,
we would, | amsure, hear a notion after that colloquy
to exclude her testinony. Mybe we woul d; naybe we
woul dn't. Maybe we would carry that.

The point | amtrying to make is that a notion
for summary determnation may still be tinely even after
the end of a hearing, and yet it could be definitive at
that time. One aspect of that is -- and | am now j ust
speaki ng from experience in the other case -- is that
all the parties actually did have an opportunity to
present their witnesses. The Conmi ssion was infornmed of
t he issues.

In effect, we did hear nore evidence that was
present in the direct case, or in that case a conplaint.
But our final determ nation was informed rmuch nore

deeply than it woul d have been beforehand.
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MR, BRENA: | appreciate your coments. And
let me say that | amnot famliar with the case that you
have rai sed

Let ne suppose that, perhaps, it's a notion for
summary judgnent, which the appropriate standard that
may have been used, a summary judgnent standard of
whet her or not there's material issues of fact.

And there is sone confusion in ny notion, and
think one of the better argunments that has been raised
agai nst the nmotion is what standard should apply? So
let me clarify that.

| agree with their argunent that in deciding
whet her or not they have advanced a prina facie case
this Comm ssion should |look only to the direct case.

And to the degree that ny notion confuses that issue and
i ntroduces deposition testinony, and to the degree that
has confused the concepts that | am arguing, | agree

wi th your concerns.

Wth regard to testing the sufficiency of the
prim facie case, nothing but their prim facie case,
not hing but their direct case is appropriate to
consider. So with regard to what | intend to be in ny
notion, which is testing the sufficiency of their prim

facie case, it's their obligation to present the prim
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facie case. It's appropriate to look only to their

direct case to test that. | agree with that.

Now, if we were tal king about a notion for
sunmary judgnent, | also agree that the issue is, is
there an issue of material fact? And with regard to
solving such a notion as that, it would nmake sense to
expand the scope of the factual inquiry to include
hearing and to decide it after the fact.

I am asking this Comrission at this point to
test the prima facie basis to see if it stands or fails
on a stand-al one basis. To the degree that my notion
suggests or introduces evidence outside of that direct
case, then I would wi thdraw those parts, because that
is not what | amintending to do. And they nade a very
good point, and | agree with their point.

So with regard to testing the sufficiency of
the prima facie case, it does not nmake sense to all ow
any ot her evidence to be considered, including evidence
at hearing, or to delay the consideration of the notion.
It should be granted or denied based on whether they
have net the prima facie elenents in support of their
rate case.

Now, let me turn --

COW SSI ONER HEMSTAD:  Just pursuing the point
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one nore step, fromyour perspective as a party, of

course | understand you would |ike the case to go away.

But I amjust offering the additional query, were we to
carry the notion with the case and | ook at the case when
done, and then decide, assumi ng for the purpose of this
di scussion, deciding that -- contrary to the position of
t he Conpany, on the evidence that's presented, that,
would it not, would obviate the opportunity for an
appeal of our order dism ssing the proceedi ng?

MR, BRENA: Wth all due respect, | believe
there's going to be an appeal of your order regardless
of what it is, or when it's entered.

| agree that generally letting in nore makes
the likelihood of upholding any position that you take
greater as a general proposition, so | agree with that.
| also agree that -- | also believe that public service
conmpani es should put on a case that justifies their rate
filing. And if they don't, they ought to be bounced out
of here, and they ought to cone in here and put one on
right. They should not come in here and spend mllions
of dollars of all the parties' noney on a case that
doesn't neet the statutory standards.

So are we going to change the rules? The rule

is the direct case has to present a prinma facie case. |
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believe that's the appropriate rule for this Comn ssion
to apply for all the reasons that every Court that |

have read has set it forward to the rules.

Parties invest a huge anount of resources in
these cases, so this is one way to test it. 1In fact, in
a simlar case -- so, well, | would just say that if you
take the point that you nmade to us, the |ogica
extensi on, you woul d never grant a notion because of a
failure, and | don't believe that's appropriate. |If
their case fails, it fails, and we ought to nove on.

I would Iike to turn to the specifics where
think their case has failed. The affiliated paynents,
and there is a statute. And it says, The Comm ssion
shall disallow the paynent to affiliates in the absence
of satisfactory proof that it's reasonable in anount.

There are 22 million dollars in affiliated
paynments associated with the cost of service filing in
this case, and there is no proof whatsoever that the
anounts paid were reasonable in ampunt. None. Zero.
Affiliated paynments, the highest standard.

Now, it goes on to say that the Comm ssion may
di sapprove the affiliated paynent if it's not
denonstrated what the cost of the affiliate rendering

the service was. Well, they haven't done that either
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1 They have treated their affiliated paynents in this case
2 just like third party paynents, and have not net the

3 statutory standard for inclusion in rates as a matter of

4 | aw.

6 What else is there to talk about? What other
7 evidence is there to be considered on that point? There
8 i s none.

9 JUDGE WALLIS: M. Brena, you have three

10 m nutes of the tine, you have indicated, for your

11 direct.

12 CHAl RWOVAN SHOWALTER:  And | want to be clear
13 on that last point. Does this go to the notion to

14 dismiss, or is it a notion to strike certain portions of
15 the case, or both, because you are adding them up?

16 MR, BRENA: Both. It goes to both. | think
17 that the statutory responsibility of the Comm ssion, if
18 someone files a case with affiliated paynents that

19 doesn't support it, it says "shall disallow" It's a

20 mandatory | anguage. |It's not discretionary. |It's

21 mandat ory | anguage in the statute.

22 I think that unless they can show in their case
23 that they provided reasonabl e support for that, | think
24 that the statute mandates it.

25 Deferred return wite-up, they have added
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mllions of dollars to the rate base based on returns
fromprior periods, and have not advanced a single
Wi tness that said, A that there was any deferred

returns, B, that the calculation is appropriate to

apply.

That is a conplete failure of their direct
case. | nean, they can't add 26 million dollars to rate
base and not put on soneone to say -- not put on soneone

to support the adjustnment.

So with regard to that adjustnent, that should
be disallowed. It should be disallowed now, because of
the failure of their case. Their obligation to present
a prima facie case goes to every elenment of their case,

t hey have fail ed.

Starting rate base wite-up, they want to add
to their rate base another rate base wite-up. There is
nobody in their testinony that supports that adjustnent.
Nobody. They do the cal cul ati ons. Nobody supports it.
That's correct. So affiliated paynents, deferred
earning wite-up, and starting base wite-up, they
shoul d be out of this case now.

It was their -- and you know, it couldn't have
been any clearer that these were issues in this

case. | think the first time | canme to this Conmnm ssion,
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Commi ssioner Oshie's first day, | think I raised these

i ssues then. And | raise themevery tine | get a
chance. There's no hiding the ball on what should be in
the direct case. They didn't support -- they didn't
support huge rate base adjustnents.

Are these the kinds of cases you are going to

accept from public service conpani es? Sonmebody conmes in
with 26 million dollars of adjustnments with no w tness,
and you can take it to hearing?

JUDGE WALLIS: M. Brena, your tine has
expired. Do you want to use some of your reply tinme?

MR. BRENA: | do. Thank you, Your Honor

I have nentioned the pre-base period of
transition costs. | want to focus on that. W went
fromone operator to another. They spent 2.2 mllion
dollars, and they are trying to get their costs back
from us.

First, it's an affiliated cost. |It's an
affiliated cost. And they haven't put on any evidence
at all as to what a reasonabl e anobunt would be. They
haven't filed their contract as the statute requires
themto file with this Comm ssion for pre-approval of an
affiliated contract. They haven't supported the

affiliated contract any way that's required, and there
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1 is no testinony whatsoever in their case that those --

2 that the transition from one operator to another had

3 anything to do with the service that Tesoro receives, or
4 any ot her shipper.

5 There was a change in ownership pending, and so
6 they went forward and changed it. Well, absent a

7 dempbnstration of a reasonable amount for an affiliated

9 paynment, absent -- nost of it was incurred prior to

10 their rate base. This would be retroactive rate making.

11 And then no testinobny relating -- even indicating that it's
12 related to service in their direct case, well, you
13 just -- with regard to that issue, | think to go to

14 Chai rwoman Showal ter's point, it supports dism ssal of
15 all of it.

16 But if you don't accept that argument, if you
17 are not going to dismss this case on the eve of

18 hearing, and | would understand the policy reasons why
19 you woul dn't do that, you shouldn't allow these

20 i ndi vidual issues to go forward that are so obvious that
21 t hey need support, which your statute requires support
22 for, which they conpletely failed to provide.

23 The transition rate base issue, the deferred
24 earnings issue, the affiliated paynments issues, those

25 are not secrets. They have never been secrets. They
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shoul d be out of this case because they didn't put on a
case in any way supporting them

And when they come up, the thing | want to hear
fromthemis where in their case they provided that
evidence. |If they can't say that, then | ought to win
this thing.

JUDGE WALLI'S: You have three ninutes

remai ni ng.

MR. TROTTER: Donald T. Trotter, assistant
attorney general for Conmission Staff.

Staff's answer supports Tesoro's nmotion in a
coupl e of key respects. And when it came down to it,
our position on that issue required us to support the
notion to dism ss.

I will focus on one issue, and then nove to the
nmet hodol ogy issue, which is the fundamental point of our
answer .

M. Brena is correct. The statute does require
evi dence of cost to the affiliates with regard to proof
of the adequacy of affiliated interest paynments, and
that information sinply has not been provided.

We indicated in our answer that if that cane in
in rebuttal, then maybe that would be okay. It didn't.

So we agree that that is a problem
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1 CHAl RWOMAN SHOWALTER: Can | just ask you,

2 t hough, if maybe if we had been doing these notions in

3 the reverse order, it would be nore clear. But if we do
4 not allow that information -- well, you are saying the

5 information is sinply not there. |If the information is
6 not there, what does that do, in your opinion, to the

7 sufficiency of the case?

8 MR, TROTTER: | don't think that would go to
9 the sufficiency of the entire case. It would go to the
10

11 sufficiency of that paynent.

12 The real issue | want to argue before you today
13 is the nethodol ogy issue. And there we do agree that

14 the Conpany did not file a prima facie case. |f you

15 | ook at their case, many of their wtnesses have a

16 coupl e of pages of testinobny wherein they adopt their

17  FERC testi nony.

18 The appropriate nethodol ogy before FERC i s not
19 an issue before FERC, but that's how they have treated
20 it here. It's just a mrror imge, or the sane

21 essential filing that they filed before FERC

22 Now, | did quote transcripts in nmy pleading,
23 but I reviewed themas it was going on. But they were
24 all to the know edge, the personal know edge of the

25 Wi t ness, Ms. Omhundro, on the subject matter which she
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testified.

And | et ne take a sinple exanple. She
testifies that the Commi ssion has al ways used the FERC
nmet hodol ogy in every rate filing since 1983. Then
technically speaking the Commr ssion has allowed tariff
filings to go into effect since 1983, | don't think the
Conmmi ssi on has accepted or fornally adopted any
particul ar net hodology. It has allowed tariffs to go
into effect. But she said that was the nethodol ogy that

was used.

So | asked her, what nethodol ogy was used in

the specific filing related to the Sea-Tac term nal ?

think it was in 1996. She said, You will have to ask
M. Collins. I don't know.
Wel |, when we scratched beneath the surface of

her know edge, she didn't have the facts. And | do
believe in that particular filing the Comm ssion did not
use the FERC net hodol ogy.

CHAl RMOVAN SHOWALTER: But here's where | am a
little confused. | have read your notions, and it
contains portions of the depositions with Ms. Orohundro,
so | assune they occurred. But they haven't been
i ntroduced, or have they? Maybe that's -- for our

pur poses here today, entertaining a notion to dismss,
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can we, or may we not, take notice, or have in front of
us that dial ogue between you and Ms. Onphundro?

MR, TROTTER: | think you can, as to the
testing of her personal know edge, because --

CHAI RWOVAN SHOWALTER: It's not attached to the

noti on.

MR. TROTTER: Yeah, | did. | attached
excerpts.

CHAl RMOVAN SHOWALTER: Okay. All right. | take
t hat back.

MR, TROTTER. And we will be offering the

conpl ete deposition into evidence. But the point is
this last sumrer this conpany filed a rate case in June.
In July they nmoved to withdraw it. And in that notion
they said that in light of the apparent rejection of the
FERC net hodol ogy to support O ynpic Pipeline' s increase,
O ynpic believes that it's in all parties' interest,
unquote, to go forward and take a | ook at the UTC

nmet hodol ogy, and so forth.

It took them four nmonths to file that rate
case. Wien they did they filed a petition where they
acknow edged that it appears that the Comm ssion has not
made a formal policy determ nation on the appropriate

nmet hodol ogy for intra-state pipeline rates, unquote.
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Just quoting fromthe materials | provided to you.

The Conmi ssion suspended that tariff filing
that they filed on Cctober 31st, and gave the Conpany to
Decenber 13th to file a direct case. Well, they should
have filed a direct case on rate nethodol ogy.

There have been questions of tineliness. Wy
did it take so long? Well, first of all, we were thrust
i mediately into the interimrate case. Methodol ogy was
not the issue. W didn't get depositions until Apri
22nd, | believe, and then it took us a while to evaluate
it in the context of everything else that was goi ng on

particularly in our personal I|ives.

But in any event, it did take sonme tine. But
when we took a look at it and saw Tesoro's notion, we
took a hard |ook at it and thought we should support it.
The Conpany was on notice that the issue was inportant,
that they needed to address it. Those are their own
words. They knew they needed to address it.

And when | ook at their direct case, there's
no support. They filed the nethodol ogy w thout
expl aining why it's appropriate.

Now we're getting it in rebuttal, and that wll
be subject to the next round of notions. But that puts

a lot of pressure on you, and on us. And it's sonething
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t hey coul d have avoi ded by heeding their own words, and
filing a direct case that they should have fil ed.

CHAI RMOVAN SHOWALTER: | have anot her question
Assune for the purposes of this question that O ynpic
has not denonstrated a prima facie case. |If that were
the case, is it your viewthat this Conmm ssion is
required, legally, to grant the notion, or is it a
policy or discretionary decision by us that we would
wei gh the various factors, many of which have been
stated today, but there are some on the other side, such
as the value of going through a hearing and all ow ng
peopl e and wi tnesses and issues that have been -- that

are on the cusp of being presented to us to be

presented. What is your view on whether we are required
or not to grant the notion?

MR. TROTTER: That's a question | probably have
not fully considered. But | knowthat a trial court
makes simlar decisions all the tine, and they are
subject to judicial review And | think it is -- |
think it depends on the nature of the decision, whether
it's a decision that's based on | aw or based on fact.

So you probably have sone discretion in that area.
I think in this particular case, given the

ci rcunstances of the Conpany on notice that it needed to
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1 file a case on nethodol ogy and not doing so, and

2 produci ng wi tnesses that don't have testinony and

3 know edge of key points, they have the responsibility

4 for that.

5 CHAl RWOMAN SHOWALTER:  What di sti ngui shes us

6 froma Court is that we have a duty to regulate in the

7 public interest. The court doesn't. The court is

8 nmerely adjudicating a matter between two or nore

9 parties. And | would think that that changes the

10 context considerably; that is, if the Conmpany had not

11 shown a prinma facie case, we would surely be entitled to
12 grant the notion to disniss, but not required, depending

13 on the wide array of factors that usually forma public

14 interest responsibility.
15
16 MR, TROTTER: You may be right. | haven't

17 | ooked into that thoroughly enough to respond
18 definitively. In this particular case, given the
19 notions you are going to hear shortly, | think the

20 public interest factors may shift the other way.

21 It is a situation, the Conpany does have
22 financial difficulties, though they are willing to waive
23 interimrates for several weeks, but -- through their

24 other nmotion for continuance.

25 But by the sane token, the parties have worked
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hard. Rules have been set down. W tried to follow
themto the best of our ability. And at sone point
there needs to be recognition that this is a | ega
procedure that needs to foll ow basic rules of fairness.

COW SSI ONER HEMSTAD: Does the fact that we
have entered an interimorder granting interimrelief --
or an order granting interimrelief color this picture
at all? But in any event, were we to grant Tesoro's
notion to dismiss, it would follow that refunds would be
required.

MR. TROTTER: This Conmi ssion said that the
refund woul d be conditioned on the final order, the
rates determined in the final order in this case. That
woul d seemto suggest that the refunds woul d be

required. | amnot going to tell you that you | ack

discretion in revisiting that deci sion based on these
ci rcunmst ances, because these were not foreseen at the
time. But certainly the terms of that order would
require it.

COWM SSI ONER HEMSTAD: Does our initial order
in that regard color, at all, the decision on the issue
of granting the notion to disnmiss?

MR, TROTTER: | amsorry. Can you rephrase

t hat ?
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COW SSI ONER HEMSTAD:  Wel |, the fact that the
conpany is receiving an interimrate of, what is it, 26
percent, or 24 --

MR. TROTTER: 24.

COW SSI ONER HEMSTAD:  -- color at all the
i ssues on the nerits of whether we should proceed to
hear the case?

MR, TROTTER: No, | think you need to take this
issue on its own nerits. But that is certainly a
collateral effect that would have to be considered. And
perhaps you may want to revisit that order and detern ne
whether, in light of all the circunmstances, you deemit
necessary to follow through on that.

But | think the direct case rises or falls
regardl ess of what relief you may or may not have

granted on an interim basis.

COW SSIONER OSHIE: M. Trotter, assum ng
we woul d grant your notion, or Tesoro's notion for
summary determ nati on which you have supported, and the
Conmpany turns around and refiles very quickly, what is
the difference between that outcome or that scenario and
t he Conpany's notion for a continuance until August 5th?
Is it just a little |onger delay between now, or the

time of filing and the hearing on the nerits?
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MR. TROTTER: | don't think so. First of all
continuing the case doesn't change their direct case.
It's the same direct case. So it wouldn't change that.
I guess that would be the fundanmental difference.
think it's a matter of principle here.

Taking a | ook at what they filed, it doesn't
stack up. They can refile and presumably file a much
nore conpl ete case, and we can move forward. As the
Bench ordered a few nonths ago, if you are prepared to
nove forward with your direct case, do so. |If you are
not, then consider wthdrawi ng and refiling.

So it is an unfortunate spot we find ourselves
in. But when we took a | ook at the notion and took a
|l ook at the filing, it appeared to be justified on the
basis that we argue. And we do take exception to sone
of the points Tesoro has nmade in some of the cost itens.

CHAl RWOVAN SHOWALTER: If this nption had been

brought immediately after Oynpic filed its direct case,
and that was all the Conmission had in front of it, then
we woul d be | ooking at that body of evidence and meking
a decision to go forward or not, let's say in nonth
three or four or five.

But here we have all of the parties' evidence

and witnesses ready to go. And what | am wondering is
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1 if Aynpic has not proven a prinma facie case, but the

2 Conmi ssion has in front of it sufficient evidence taken
3 all together, Staff witnesses, Oynpic's wtnesses, for
4 that matter, but also the other wi tnesses, Tesoro's, to
5 make a reasoned determ nation of what the rate should

6 be, after two weeks of hearing in your view, is that a

7 perm ssi bl e action?

8 I am not arguing whether it's the wise thing to
9 do, and the wong signal to send. | amjust wondering

10 what you think about that. |In other words, the whole

11 i ssue has been joined with all of the evidence that has

12 been filed --

13 MR. TROTTER: The statute is very clear that

14 the burden of proof is on the Conpany, and that is the

15 burden of coming forward with evidence, it's the burden

16 of persuasion. At sone point that burden shifts. That

17 burden shifts on the basis of a prima facie case. |If
18 they don't produce it, the Staff technically -- we're
19

20 not going to do it, but technically could just not show
21 up, not offer our evidence, and you woul d have, in

22 t heory, no choice but to dismss.

23 So | think it bears right off of 81-04-130,

24 bel i eve, which sets up the burden of proof. And | think

25 that's where it flows from-- fromwhich it flows.
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JUDGE WALLIS: To follow up on that
question briefly, is the timng of the notion adequate
now, either as a matter of law or as a practical matter?
Does the water that's flowed under this bridge over the
past several nonths during the discovery, during the
preparation of the respondi ng cases, during the
preparation of the rebuttal case now, as a practica
matter, bring up the question of rolling and rate shift,
and the question of how the Conmi ssion should proceed in
light of this issue?

MR. TROTTER: | don't think so, because this is
the tine to test the Conpany's burden of proof. The
t horoughness of their direct case, as | said in sone of
t he evidence that we have addressed here, we didn't know
that there really -- their only witness that discusses
nmet hodol ogy was Onohundr o.

We didn't know, No. 1, that she didn't purport
to be an expert on FERC nethodol ogy. She didn't purport

to have any know edge of the specific filings that were

made before the Conmi ssion since 1983. We were led to

believe to the contrary, based on her witten testinony.
So we did need to have that testing, and we

weren't able to do that until the depositions were

scheduled. It's been a rough grind fromday one right
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up to the interimcase, and so on

So you shoul d consider those factors as wel |

And on bal ance, this is an appropriate tinme to --
certainly not too late to address that to you.
JUDGE WALLIS: Thank you, M. Trotter
Are there any other questions?
(No response.)
JUDGE WALLISS: M. Trotter, we have
consuned all of your tinme.
MR, TROTTER: Thank you.

JUDGE WALLIS: M. Marshall

MR. BRENA: | believe Tosco is next, Your
Honor .

JUDGE WALLIS: | amsorry. M. Finklea.

MR. FI NKLEA: Commi ssioners, in the interest
time | will be very brief. But we |linmted our support

for summary deternination to the issue that you have
just been discussing with M. Trotter on the federa
versus the state nethodology. W do think there is a

total failure of proof on Aynpic's part in the direct

case, and that they should not be allowed to try to
sal vage that through rebuttal
If you are not inclined to grant sunmmary

determination on all issues, and | am not opposing

of
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M. Brena's notion, but if you are not inclined to grant
it on all issues, we do think, for the reasons you have
been di scussing with M. Trotter, that the federa
versus state nmethodol ogy question is right for a sumuary
determ nation prior to hearing.

It's very clear fromthe deposition testinony
that M. Trotter attached to his materials that Ms.
Onmohundro did not have any expertise to truly support
her reconmendati on of a federal methodology. And this
is a kind of question that is a straight policy and
| egal question.

So it's one where | don't think there will be
that much nore gained by a hearing. | understand the
chair's concern that there certainly is no harmin
letting it go forward and then meking a determ nation
then. | just think in the interest of adnministrative
efficiency, this is the kind of issue that you should
di smi ss; make a determination prior to hearing that in
this proceeding, Oynpic's rates will be set using the
state net hod.

CHAI RWOVAN SHOWALTER: | just wanted to

clarify, when you said there is no harm | recognize the
cost that would be required to go through

It's really -- ny policy question was, recognizing those
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costs, are there -- question -- benefits to going
through with the proceedi ng despite those costs.

MR. FI NKLEA: | understand.

JUDGE WALLIS: Thank you, M. Finklea.

Now, M. Marshall.

MR, MARSHALL: Let ne turn to the nethodol ogy
issue first. This was an issue that we turned to first
when we filed, because we filed a separate petition for
a determ nation of methodol ogy fromorder to declare the
public policy, and also for clarifying an order. And
that was filed on October 31st.

And | am going to have M. Beaver hand out to
the Comnmi ssioners and the parties a copy of that,
because it was fairly extensive. W asked the
Conmi ssion to take judicial notice of its own records,
which we quoted in this petition. It was part of our
direct case. |It's been ignored by the parties, and
their notions here on what is the appropriate
nmet hodol ogy to use.

We point out at pages -- beginning at page 5
that since 1983, "The evidentiary materials supplied by

A ynpic in support of their proposal, and the underlying

books and records from which they were drawn have been

reviewed by the Staff. Such material was in the form
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1  of" --

2 JUDGE WALLIS: M. Marshall, slow down a

3 little bit, please

4 CHAl RMOVAN SHOWALTER: M. Marshall, | would
5 like to interrupt you, because if you are going to start

6 arguing the nmerits or not of the FERC met hodol ogy, |

7 think this is the inappropriate tine.

8 The question is, do you have, in your direct

9 case sonewhere, please point to it, sufficient evidence
10 in your view of --

11 MR, MARSHALL: O conpliance with the FERC

12 nmet hodol ogy?

13 CHAI RWOVAN SHOWALTER: Wel |, excuse ny

14 inarticul ateness -- evidence that you are entitled to

15 the rate that you request under that FERC met hodol ogy.

16 MR, MARSHALL: | think you heard judicia

17 admi ssions here today that our case exactly mirrors the
18 case that was filed at the FERC --

19 CHAl RMOVAN SHOMWALTER: | am asking in this case
20 can you point us to that evidence?

21 MR, MARSHALL: Certainly. Wat | amsaying is
22 that this case is identical to the case filed at FERC which
23 is identical to following the federal nethodology. |If

24

25 you decide to follow the federal nethodol ogy, this case
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1 has been submitted at the FERC in connection with that

2 same net hodol ogy, and the parties here agreed to admit

3 t hat .

4 CHAl RMOVAN SHOWALTER: But wait a minute. W pe
5 fromyour mnd for a nonent what is in front of FERC

6 Tell us what is in front of us that you have submitted

7 in your direct case or briefs, or other |egal argunment,
8 sonmet hing that shows that you are entitled to receive

9 the rate you requested under the FERC net hodol ogy.

10 MR. MARSHALL: Each of our witnesses in their
11 testimony has said that the material that they have

12 filed is identical to the material filed at the FERC, in
13 the same formthat is required by the FERC. It's a

14 matter of connecting up the | aw on what the federa

15 nmet hodol ogy is, which is known.

16 There shouldn't be any real discussion about
17 that. And if there is a question about, did we follow a
18 starting rate base, or not in the appropriate way, which
19 guestions have been asked, and M. Smith answers. W
20 have answers to all of Tesoro's.
21 But it's clear that what we have done based on
22 all of the witnesses' testinmony, is we filed in
23 accordance with the FERC net hodol ogy. And the petition
24 we filed here shows that this Commi ssion has accepted,

25
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time after time, and we put it in the petition, our
filing based on the records and the data that support
the FERC filing.

We did the sanme thing again. And there's a
provi sion in the Washi ngton Adni nistrative Code that says
you are entitled to file the sane way you have been
filing before. And there's a recognition by the Staff
that we have always filed the same supporting data, the
same information as required at the federal |evel.

CHAl RMOVAN SHOWALTER: But let's say there's a
FERC net hodol ogy that FERC uses, and you file docunents
A through J at FERC. Are you saying that just because
you filed docunments A through J here that neans you have
met the prima facie case? Wat about the substance of
what A through J is?

MR, MARSHALL: W not only say the substance,
and we not only say that this conplies with the FERC
| egal form and the nethodol ogy that ought to be
accepted, but we also can point to all the schedul es we
have filed in all the previous filings, and point out
that the same kinds of schedul es that have been filed
previously, are the ones that have been filed here
agai n.

Let's say the policy determ nati on was nade by

t he Conmmi ssion, that you accepted FERC net hodol ogy
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as the appropriate nethodol ogy to use. Then the only
question is, did this filing that we made conformwi th
t he FERC met hodol ogy. And you have several bases to
draw from on that.

First of all, you have the statenents in each
of the witnesses' testinony that, yes, this is exactly
what they filed at the FERC, and therefore, on a prim
facie case, reading all the inferences in favor of the
person agai nst whom the nmotion is being nmade, you have
to say, that's a pretty good inference. How can you
have two cases filed on the sane day, Decenber 13, 2001
one at the FERC and one here, and then have any kind of
question as to whether that was filed in confornmance
with that? So the inference there --

CHAl RWOVAN SHOWALTER: But it's not the -- why
shoul d we assune that what is filed at FERC neets a
prima facie case? W have cases filed here -- let's
take the Puget case, where we did disnmss. A conpany
can file a case here. The fact that they file it here
under the methodol ogy we're currently using in this case
doesn't nmean they net a prima facie case.

MR, MARSHALL: But, again, the standard is
there. The filings have been nmade in the sanme way as in

t he past.
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1 You can take the format for what you have to

3 prove at the FERC, and | ook at what has been proven.

4 It's just like saying, | went out and | ran a red |ight.
5 Sonmebody is going to say, here's the standard. Did you
6 neet that? People will say, yes, | did. Because why?

7 Because you have the proof that you ran the red |ight.

8 We have filed all the supporting data that is
9 sufficient to neet all of the |egal standards the FERC
10 has made.

11 Agai n, they want to take Christy Omhundro's
12 testi mony and say she doesn't know what she's stating.
13 That's, by the way, incorrect. W have had testinony by
14 each witness that what they are filing is in conformance
15 wi th what FERC requires, and each of the schedul es that
16 has been required to be filed with the FERC

17 There's past orders here that show -- there's
18 certain schedul es, we have schedules A through G that we
19 filed. Those are files those are filed here.

20 The other point | would like to make is if this
21 were the case, if we had not filed a prim facie case,
22 this woul d have been known on Decenber 13. W went

23 through an interimrate case hearing. Not a peep was

24 rai sed about this.

25 Six nmonths later -- nore than six nonths | ater
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Staff doesn't even nmeke a notion on this. They make

their point in connection with an answer to M. Brena's

notion. So the length of tinme and the harm here weigh
against all the inferences that have to be drawn in
favor of a prima facie case.

To make a prinma facie case, you can't start
out as Tesoro did by quoting Maurice Twitchell off the
record. That quote doesn't appear anywhere in these
proceedi ngs. You can't quote 31 deposition statenents,
as Tesoro has done. You can't use all of that evidence.

What you do is look at the filing we made, plus
the petition that we filed, which was in connection with
the filing, and you have to ask, are all reasonable
i nferences, and every fact in there taken as true, and
taken in the light nost favorable to the nonnoving
party?

You have to take Christy Omhundro's testinony
as true. |If you want to open the door and let in
deposition testinmony to try to set the stage and say,
wel |, they haven't really done it, or they don't really
know what they are doing, then it opens the door to al
of the rebuttal testinony that we filed. Every bit of
it.

Any tine that they -- and M. Brena was quite
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candi d when he said, | have confused this notion. This
notion is confused. 1Is it based on a prinma facie case

where you | ook at all the inferences favorable to us,

and you don't | ook at any other evidence, or do you | ook
at sunmary judgnment where we get to put in everything we
can, including all of the rebuttal testinony?

They fail under either standard. Either they
accept the statenents that we have made at face val ue
and all the inferences, including what Christy Orohundro
said and all the witnesses did, because they did file at
the FERC. That fact alone, the inference, the
perm ssible inference fromthat is that that neets the
FERC standards. They actually tested that at FERC, as
you recall. There's an order out there where they ask
FERC to throw out that case, and FERC declined. That's
in the record, too

So they tested it and found that they couldn't
throw it out, the very sanme testinony that we have here
now.

If we go into the details about methodol ogi es,
they make a nunber of points about starting rate base.
They say, you shouldn't have used that. M. Smith says,
no, we used the right thing. You have nethodol ogi es

wr ong.
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If there are questions on methodol ogy on how it
wor ks, they can raise it, and they have. And we wil|
respond to it, which we have, too.

They said we don't support deferred return.

Deferred return is a fundanental attribute that's
credited to original cost. M. Smith addresses that.

Each of the separate issues that they have
rai sed about the nethodol ogy, and they have raised it in
this notion, we have addressed separately.

So, again, either you take our case, including
the petition, all the records of the Conm ssion on file,
and you |l ook at all of the inferences, and you use that
nost favorably, or you take and open the door to all the
rebuttal testinony. And all the rebuttal testinony
answers.

The basic fact here is the public interest says
they waited until the rebuttal testinony was here in
order to argue this notion. |It's here. |If there's any
guestion about is this in conformance with the FERC
nmet hodol ogy, that's been answered. |It's been answered
in, we think, originally. W certainly think it's been
answer ed now.

Coul d they have raised this back in Decenber?

Well, sure. Did they have an obligation to raise this
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before we made detrinmental reliance on the interimrates
that were granted? They should have. W were

here for a week. Not a word was raised about this in
January. It should have been raised then. Because it

wasn't raised then, the detrinment or alliance is great.

And | think that what the chair has suggested,
that we just go through and hear the evidence, is exactly
what shoul d be done in the public interest. There's no
requi renent that this case be thrown out. | don't think
the facts support that.

And one final point. W asked for a notion for
conti nuance to respond to Staff, because we had exactly
one day to respond because they filed their papers as an
answer to what Tesoro had done.

That nmotion to add was granted. | think we got
one extra day to respond to Tesoro, no extra tine to
respond to Staff.

Qur notion for a continuance to Staff has been
made to this Conmission, and | urge you to read that,
too. | think on balance, all of the equities and the
whol e purpose behind a notion for summary determ nati on on
a prima facie case is to save tine. Here, in order to
save time, it would have had to have been brought

certainly before the interimrate case hearing was
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heard, and it was not.

The underlying nerits of it, we disagree, are
true either. But we didn't have the opportunity to
respond in detail to what the Comn ssion Staff had done.
We think the issue of policy is one not of fact, but of

policy and rule nmaking for the Conmi ssion to deci de what

is the appropriate nethodol ogy. W think that the
Conmi ssion ought to ask all of the wi tnesses that speak
to that on cross exanination, what do you nean by that?
What is the advantage of doing this versus that?

We pointed out in our petition for a policy
statement that there are seven reasons that we ought to
do this. That's true. |If the public policy is that we
shoul d be granted rates in accordance with the filing we
have made, then denial of that would work against public
interest. Again going back --

JUDGE WALLIS: Excuse ne --

MR. MARSHALL: Am | out of tine?

COW SSI ONER HEMSTAD:  No. | was going to ask
a question. If a hypothetical party filed a rate case
with its case based on astrological theory, and all its

witnesses filed their testinony on that sane set of
prem ses, would that establish a prim facie case?

MR, MARSHALL: Well, fortunately, the FERC has
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a series of regulations, |aws, cases, and filings that
this Conmmission could ook to. And | think at the end
of the day you have to decide whether a different
approach is better than the FERC approach.

But the FERC approach is an approach that has
been adopted, is well known. 154 B, the current

nmet hodol ogy, is out there for everybody to see. How you

meet that is very easy to determine. That's why | say,
the inference you can make -- you have the standard.
It's clear. You have the facts.

It's a question, really, of a legal question.
And it's a question of law, not of fact. Do those
facts, if you accept themall as being true, neet that
test. Did you go through a red light or not? If it's a
crime to go through a red light, and you did -- but |
think astrol ogical theory and FERC is an interesting
concept .

But we will have testinmony that will show that
it makes sense for oil pipeline industries to use a
nmet hodol ogy that fits the history, both in how the
i ndustry was fornmed, and the way it's been financed, and
the regulatory history. It is different, significantly
di fferent than other kinds of utilities.

And we think the approach that has been
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1 accepted for filing here since 1983, and all of the data
2 and supporting data that has been accepted for filing,

3 as our petition shows, is the right way of going. W

4 have been -- A ynpic has been doing it, filing in

5 accordance with the data that it has been filing with

6 the FERC at that time.

7 I have in front M. Beaver the workpapers that

8 we found in depositions of M. Colbo from1983. It's a

10 stack that thick. It goes through all of the reasons it
11 woul d be a good idea to have this policy adopted.

12 The Commi ssion, as we pointed out, has before
13 inits om files, a 1983 memp which says this is a

14 policy determnation to be made. And in each tine from
15 1983, as we quoted in the petition, each tine AQynpic

16 filed, it filed the data and supporting things in

17 conformance with that. And the Staff said that. The

18 Staff's evaluation was it did.

19 We have heard nothing from Staff that said they
20 didn't file in accordance with the FERC met hodol ogy.

21 That woul d have been the first thing that they said,

22 because that's the first thing they always say when they
23 | ook at this. There's no evidence.

24 So, again, | think the reasonable inference is

25 that this has been filed, not only here but at the FERC
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in full conformance with that nethodol ogy, which is a
fact. And you don't have to prove a fact of federa
law. It is what it is.

Again, | think that the time for making this
kind of a notion, as interesting as it may be
acadenmically, would have been in Decenber of |ast year
It would have saved us all an enornous anount of tinmne,
and we woul dn't have been put to the burden of refunding

rates, and having to wait for a refiling. That harmis

significant.

There's no reason advanced why it took so |ong
for people -- except they try to say if you go
beyond the record, if you look at inferences that are
agai nst Aynpic, if you |look at things beyond the
record, beyond the face, then maybe you can nmake a
decision that this thing was not, on its face -- that's
what prinma facie means -- on its face acceptable.

So | may have gone on at length here in terns
of getting nore enmptional than | thought | would, but
it's clear that this conpany, in the financia
circumstances as it is, should have been known by the
parties to say, look, if we have a problem let's raise
it right anay. Let's get it up and get it decided.

So having that opportunity disappear, | think
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the word batches is one, equity is another, but public
interest is the best description.

The public interest says, we have cone this
far. There's every answer to every issue in the
rebuttal case to everything that has been brought up by
Tesoro. They are now going to go through each of these
testimoni es and say we ought to strike this, we ought to
strike that. They are wong. These all go to questions
that were raised by their own witnesses. [It's a bulky

rebuttal case --

CHAI RWOVAN SHOWALTER: Let's get to that later
on anot her notion.

MR, MARSHALL: In any event, | just wanted to
repeat that this case is a case that has been filed in
accordance with the federal nethodol ogy, the sane way,
case after case has been filed with the supporting data
since 1983.

Al the inferences should be read in favor of
O ynpic, because that is in the public interest and
that's the law on prima facie case. W net it, and we
met it with our petition, our testinmony of all the
W t nesses, Ms. Omhundro. And the fact that it took
them nore than six nonths to find that out is also an

i nference that you are able to take into account and say
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1 it shouldn't have taken that |ong, that we're clear

2 JUDGE WALLIS: M. Marshall, to your

3 know edge, has the Conm ssion ever accepted the FERC

4 nmet hodol ogy in a contested case?

5 MR. MARSHALL: There's never been a contested
6 case, so the answer to any question about a contested

7 case is no.

8 JUDGE WALLIS: So is it true that if, to

9 t he extent the Conmi ssion has a pattern, that pattern
10 was broken when it decided to suspend your filing and
11 announced that it wi shed to exam ne the issue of

12

13 nmet hodol ogy?

14 MR, MARSHALL: Well, as we pointed out in the
15 1983 neno, and | have a bl owup here, of the discussion
16 and recommendati ons, the Conmi ssion was given a clear
17 choice as early as 1983, if you accept this, if you are
18 willing to accept the FERC guidelines and to rely on

19 that, then go ahead and accept this and allow this to go
20 into effect.

21 If you are not, then what you need to do -- and
22 it says it's reconmended that the filing be suspended
23 and set down for hearing unless voluntarily w thdrawn.
24 The very next action -- and you will see that

25 in the handwitten note at the bottom of the 1983 nenv,
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was the Comm ssion accepted the filing and allowed it to
go into effect.

They were given a choice, the Commi ssion was
given a choice. And | know we weren't around in 1983.
And the choice it nade was to accept the federal filing.
The filing was done under methodol ogy that is changed,
but it's still the federal nethodol ogy. So decisions
are made by choices, and the reliances that people are
entitled to have are made by a long history.

And what the petition pointed out is that there
are at least five or six tariffs that were filed using

FERC data, FERC type forms. And this Conm ssion has

to -- this Comm ssion uses FERC form 6 for reporting
requirenents. It uses the FERC accounting for a |ot of
things. So it's not as though there were any tine
before this case fromthe Commi ssion itself, any

i ndi cation that they would not prefer to use an oi

pi pel i ne net hodol ogy that had been used in the past and
accepted in the past.

The npst | can say is that this Commi ssion has
accepted and allowed the tariffs. | amnot telling you
here that the Comm ssion had a hearing or had a
contested proceedi ng, but | am saying there's been

a long history of review by the Staff, and decisions by
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t he Conmi ssion where a choice has been nmade. And the
choi ce has been a very clear one. Between using the
federal approach and the supporting data or using a
different state approach, and each tine the decision was
made to use the federal approach

JUDGE WALLIS: Thank you, M. Marshall

M. Brena, you have three m nutes renaining.

CHAIl RMOMAN SHOWALTER: And | have a question
would I'ike you to address, first.

M. Marshall essentially said that since FERC
didn't throw their case out at FERC, there nust be a
prim facie FERC case there. And on the assunption that

what was filed here should incorporate what was fil ed

there, why wouldn't that answer the argunent that they
have net a prinma facie case on FERC net hodol ogy?

MR. BRENA: | think you correctly identified the
i ssue, and the standard when you asked M. Marshal
where in the direct case do you indicate that this is
the appropriate nethodology to apply in this proceedi ng?
He didn't have an answer.

CHAI RWOVAN SHOWALTER: But let's say that the
question of the appropriate nethodology is a |egal one,
and there is, you know, there's legal authority, briefs,

their petition, legal information about FERC net hodol ogy
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on part AL And part B is a body of evidence that was
just like what was filed at FERC apparently. Wy
doesn't that meet the test?

MR. BRENA: There's no showing in their direct
case before this Conm ssion that the nethodol ogy,
whet her it's consistent or not consistent with the FERC
nmet hodol ogy, is the appropriate nethodology for this
Commi ssion to apply. There is no showing in their
direct case that they have had with regard to the
el ements that they have had deferred earnings, or that a
calculation of deferred earnings is appropriate to
include in their rate base. There's no showing in their
direct case that a wite-up to starting rate base based

on investnment that they didn't nake is appropriate for

this Comm ssion to use.

And bear in mnd, no state -- every state to
consi der those adjustments, those rate base rights to
date, Woning and Al aska are two that come to mind, have
rejected them So it is their affirmative obligation in
their direct case to support their nethodol ogy and
cal cul ati ons.

And what | heard them do is quote from
M. Smith who is a witness on rebuttal, and a quote from

a 1983 nenp. There is -- he did not advance a single
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fact set forth in their direct case that supports the
rate base wite-up in either case.

Let me address -- let nme back up. The timing
of the notion, we filed the notion the day it was due.
If the Conm ssion would have preferred to hear
di spositive notions earlier, we would have been happy
to file themearlier. W filed themw thin the
schedul e that this Conmi ssion set for this proceeding.

The suggestion in any way, shape, or formthat
conplying with this Conm ssion's procedural schedule to

di spositive nmotions, sonehow he invokes |atches
rejudice to other parties, what kind

of dispositive notion were they thinking about us filing
before they filed their rebuttal case on that date?

Motions to strike their direct case, or notions for

sumrmary di sposition or nmotions -- | mean, these notions,
these were the notions that that date was set for.

So | dismiss out of hand the suggestion that
Tesoro, conplying with the procedural order, raises any
i ssue whatsoever with regard to the appropriateness of
timng.

What he didn't say is nore inportant than what
he did say. Did he say anywhere in his direct case that

t hey provi ded any evi dence what soever of affiliated
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paynments? No. Wy are we going to hearing on that
i ssue of affiliated paynents? | mean, should they have?
Of course they should have. Everyone who participates
in a rate proceedi ng understands that affiliated
paynents are held to a higher standard.
Chai rwonman Showal ter, you asked to what degree
the public interest concept interfaces with these.
Well, it is an overall policy to regulate in the public
interest. That does not trunp the statutory standards
that establish the burden of proof. You can't shift the
burden of proof onto Tesoro in the public interest.
There are certain standards that the
| egi sl ature has decided this Conm ssion should apply in
applying the public interest to public service
conpanies. One of themis who carries the burden of

proof. One of their obligations is to put on a prim

facie showing. |[If they fail in that showing, that is a
decision that the |legislature has made as a nmatter of
policy that their case should fail, and that is the
directive that they have given this Conm ssion. So
public interest can't be used to trunp statutory
st andards.

CHAl RMOVAN SHOWALTER: M. Brena, | agree with

you that the Conpany carries the burden of proof. But |
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guess the nore specific question is, can we put themto
t hat burden -- which, of course, we would -- at the end
of the case, or nust we -- nust we legally dismiss the
case if they haven't met that burden at the outset?
That's really one of the issues.

MR, BRENA: | believe that part of the burden
is to establish a prima facie case. |f you determ ne
that they have failed to establish a prima facie case in
support of their rate increase on the general |evel,
then you nmust dismiss their filing. If you determne --

CHAl R\OMAN SHOWALTER: Just tell ne on the
statute, we're tal king about two things here. One is
t he burden of proof which rests with the conpany. The
other is, what you are citing is the burden to establish
a prima facie case -- and can you cite ne the statute --
that requires that that be done on penalty of dism ssal?

MR. BRENA: Right. No. And | appreciate that

point. The case authority | have cited is extensive
with regard to what the burden of proof nmeans. Part of
what the burden of proof neans is the burden on your
direct case to establish a prinma facie case.

As far as | amaware, that's the law. That's
the |l aw that every regul atory agency and the courts

apply. |It's the appropriate law to apply, and that is
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what the burden of proof on the conpany -- that is part
of what the burden of proof on the conpany neans
judicially as a matter of law. But let ne --

JUDGE WALLIS: M. Brena, your time has
expired.

MR, BRENA: |If | may finish with one statenent.
Let me just suggest to you that you may well deterni ne
not to dism ss the higher case. | heard your hesitancy
with regard to, here we all are. Let's get the evidence
and set sone rates. And those are sinmilar to the
argunents | made against the Staff's notion to dismss
not too long go. So let nme acknow edge the | egitinmacy
of that as a matter of --

CHAI RMOVAN SHOWALTER:  You nean the nore
recently, a few m nutes ago, against the notion to
conti nue.

MR. BRENA: Indeed, | did. So at the risk of

bei ng consistent, which | hate to run that risk, I

acknow edge that hesitancy. But let ne also say that
that would be a sufficient reason to allow the overall
case to go forward, but with regard to the individual
el ements, with regard to the affiliated paynents, they
have not put on a factual showing with regard to the

affiliated paynments. There's no reason for that to go
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to hearing. Wth regard to the deferred earnings, they
have not put on a direct case that shows they had
deferred earnings, or shows that that rate base
adjustnent is appropriate to do. That should not go to
heari ng.

Wth regard to the starting rate base, that
shoul d not go to hearing as well, and there is nothing
in their direct case that justifies or supports any of
those adjustnents in any way.

So let ne just conclude by saying that |
understand your hesitancy to stop the train right before
it gets to the station, but you don't have to to get to
my notion. Their prima facie burden goes to their
overall case. You could well determ ne they put on a
sufficient showing of prima facie, so this should go to
hearing. But with regard to these individual elenents,
you cannot ignore that their case conpletely fails and
they should not be in the hearing, and they should not

be allowed to use their rebuttal in order to bootstrap

t hem i n.

JUDGE WALLIS: Very good. Let's take a
bri ef recess.

(Brief recess.)
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JUDGE WALLIS: Let's be back on the record,
pl ease.
The final set of notions today is related to

the topic of the rebuttal testinmony of w tnesses and

nmotions to strike. This discussion will be split into
two parts. The first part will be matters of genera
applicability, and will begin with Tesoro with an

al located tine of 10 m nutes.

M. Brena.

MR. BRENA: Thank you, Your Honor. | would
like to first start out with just a brief description of
what | think the appropriate |egal standards this

Commi ssi on should apply to resolving this issue. A

di rect case should include all of the evidence -- and
underscore all the evidence -- they intend to rely on in
their case in chief. |t should include evidence of a

prima facie case, and evidence rebutting the reasonably

foreseeable clainms of adverse parties.

Let me go on to say what rebuttal testinony is
not. Rebuttal testinmony may not add to a direct case.
You can't suppl enent your direct case through rebutta
testinony. It may not consist of anything which could
have been offered in the case in chief. |If you sawit

com ng, or you are going torely on it then, and it
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coul d have been offered in your case in chief, then it
has to be in your direct case. It has to be a direct
reply for contribution of material evidence. It has to
be evidence offered in reply to new natters

It should not consist of testinony which m ght
have been included in the case in chief. Wat O ynpic
has done on rebuttal, a week before hearing, is file a
case that is twice the size of their direct case
originally, advancing 16 rebuttal w tnesses, nine of
whi ch were new.

Since that time they have withdrawn three
Wi t nesses, and since that tinme they have substituted
rebuttal testinmony for two other w tnesses. You know,
at sone point the parties are entitled to know what the
case is that they are litigating.

In their rebuttal case -- well, to date, prior
to their rebuttal case, they have had two different rate
filings before this Conm ssion. They have filed seven

di fferent cost of service cases, and they have advanced

three different -- entire different ways of cal cul ating
t hrough- put since they have -- since the beginning.

In their rebuttal case they added that. And
would I'ike to draw your attention specifically to page

14 of my notion where | just lay out side by side by
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side all these changes. You know, the idea when | make
arate filing, and concept is you nake a rate filing,
you have your numbers in order at that point. Your rate
filing indicates a certain nunber. You file a direct
case that supports that rate filing. Sonmeone files an
answering case that points out what is wong with that
direct case. And then in rebuttal, you answer the
contradictions to your case.

Rebuttal is not an opportunity to advance three
new cases. And that's what they have done. So there's
been no discovery. There's been no opportunity to take
depositions on new wi tnesses. W have six new witnesses
a week before trial, none of which have offered a proper
rebuttal case. This is just not playing by the rules
and it goes right to the integrity of the processes
before this Commi ssion, and you sinply should not all ow
this.

We should be able to litigate the case they are
representing to use to support their rates. And that

case is case two of their direct case. W should

not be here a week before hearing with no discovery, al
of their updated nunbers with them applying a new
capital structure, with them applying a new rate of

return, with themusing a new cost of debt, with them
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using a new cost of the equity, with them changing the
way they calculate renediation, with them changing the
way they calculate fuel and energy costs, with them
changi ng the fundanental methodol ogy they are applying
to determ ne through-put, and then with them putting in
a bunch of nunbers that nobody has had an opportunity to
revi ew, depose anybody on, or search for

This should just not be allowed. How am I
supposed to cross exam ne these people? | have no
di scovery. We're headed into a rate case where we just
take their word for their nunbers.

Now, given the status of their financial and
regul atory books and records, that would cause nme great
concern. As a Conm ssioner, to have themcome in and
file an all new case, and when you set this procedura
schedul e, when you set this procedural schedul e they
acknowl edged and you deternined that a week woul d be
sufficient, assum ng the scope of rebuttal was proper

Thi s whol e procedural schedul e has been set,
assum ng everybody plays by the rules. They are not,

and so we need your help to nake any sense of this

hearing at all. | don't even know which case to cross
themon. | have four choices right now.

CHAI RWOVAN SHOWALTER: Can you answer the
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question, what is the Iine between rebuttal coming in
and correcting an error in the direct, or perhaps
responding to the response saying, Oh, there they are
ri ght about something. W adjust our figure to "X"
versus sonething that is new and different? How do you
make that distinction?

MR, BRENA: |f it's sonmething that could have
been in on direct, then it's over the line.

But to give you sone specific exanmples, we're
not objecting or asking themto strike the portion
related to Sea-Tac. Sea-Tac is a ternminal that has been
sold. At the tine of filing the direct case the
i nformati on was not available to themw th regard to
what the actual numbers of the sale should be. The
nunbers of the sale actually changed. W agree that
it's appropriate for themto correct their case to
represent that reality. There's no ganmesmanship in it.
There's no -- people have had an opportunity to explore
it. That's within the limts.

But there's a far |line between correcting a
case for nistakes that you see, and putting in a whole

new case wi th whol e new net hodol ogi es and whol e new cost

cal cul ati ons, and a whol e new set of nunbers froma

whol e different period. And that's what they have done.
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They are not even relying on the sane
calculation for operational expenses. They have
i nt erposed a whol e new cal cul ati on.

So | know sonetimes it's hard to find the Iine
between what is |ike an update that is fair to consider
and what is a whole new case. This isn't close. This
isn't close. This is a rebuttal case. This thing is
starting out with 16 witnesses with three different
whol e new costs of service

And they put on a DOC case. How could you not
put on a DOC case in your direct? How clear could
this Comm ssion or the parties have been that the DOC
was an issue in this proceeding? Should it have been in
their direct? Could it have been in their direct?

Absol utely.

So now they get to put in a DOC case behind us,
and we don't get to explore through discovery anything.
And now they conme up with a nmethodol ogy witness in Leon
Smith who comes in and says, yeah, this is how we should
do it. And now they have M. Collins for the first tine
say, yeah, this is what should be done before this
Conmi ssion, and they do it all behind us. That's not

even cl ose.
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So | think as a theoretical matter when you
draw that line, and what principles you apply are
sonmetinmes difficult and fuzzy. But in this case, it's
not even cl ose.

JUDGE WALLIS: M. Brena, you are just
about out of tine.

MR. BRENA: Oh. | had ten minutes, and she
just told me 20 m nutes.

JUDGE WALLIS: By my watch

MR, BRENA: Okay. | have to watch the tine
keepers. Thank you.

MR. TROTTER: Donald T. Trotter, assistant
attorney general for Commi ssion Staff.

We filed a notion to strike certain testinony
in the rebuttal case. It's very focused on the
nmet hodol ogy i ssue, and it's probably not conplete. W
did this as pronptly and expeditiously as we can, and we
probably overl| ooked some opportunities.

Part of this answer is a copy of what we filed
in the answer on the notion for summary determ nation
where we point out O ynpic knew what the issue was,
they were on notice of what the methodol ogy was in the
case. They admitted the Comm ssion had never formally
adopted a nethodol ogy that cried out for a direct case

on rate maki ng nmet hodol ogy.
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They filed a FERC net hodol ogy, but they never
said it was correct. They never said it was right. And
they never said it was appropriate.

In the prior argunent the conpany said we filed
a petition. There's all sort of things in there. Well
that petition was denied by the Comm ssion, and it's not
in their direct evidence testinmony nor exhibits in this
case. It's sinply not part of their direct case.

Judge Wallis asked a question of M. Marshal
regardi ng the inpacts of suspension. | didn't hear an
answer to that question. The correct answer is, yes,
enphatically, the act of suspension, both in July and
Oct ober, broke the chain.

Al'so, | amconstrained to point out that the
conpany is correct. There is no order in a contested
case, or an uncontested case, for which the Conm ssion
has adopted a nethodol ogy. The conpany is relying on
handwritten notes of Conmission Staff to tell you what
you did. That's not right.

When a conpany files a tariff, you suspend it,
you allow it to go into effect, or you reject it.
Rejection is pretty limted, because it's usually only

rejected if it's invalid on its face as a natter of |aw
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1 But the act of allowing a tariff to go into effect is

2 not a substantive decision on the nerits of the

4 underlying theories supporting that filing.

5 Now t hey can quote from Staff nmenos all they
6 want, but that's not what you, as the Conmm ssion -- of
7 course, you weren't here at that tinme, but that is not
8 what the Conmission itself did, and that is not

9 appropriate to use a Staff nmeno to characterize a

10 Conmi ssion act. A Commi ssion acts by orders, and they
11 have no order in which the Conm ssion adopted rate

12 maki ng nmet hodol ogy.

13
14 So this issue was clearly teed up. They knew
15 it, and they had three weeks fromthe denial of this

16 position to put their case together, and instead we're
17 getting it all on rebuttal

18 The definition of deferred nethodol ogy is

19 through M. Smith, and there's no reason he shouldn't

20 have been a direct witness of the conpany.

21 So that is in substance the problem we have.
22 They knew the issue, they knew there was no fornal

23 adoption of the rate maki ng nmethodol ogy, in their own

24 words. They were given anple tine to file the case.

25 They didn't file it, and nowit's in on rebuttal. So
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that's why we nove to strike.

CHAI RWOVAN SHOMALTER: On the point of what the
Conmi ssion has done in the past, this is adding,

suppose, to your argunents. But strictly speaking,

isn't what the Commission did is take no action; that is
by taking no action, a tariff goes into effect?

MR. TROTTER: That is absolutely correct. Now,
some people call that approval, some people call that
accept ance, sonme people may call that all sorts of
things. But the lawcalls it allowing it to go into
ef fect by operation of taking no action whatsoever.
Because the statute says unless you suspend it, it goes

into effect. That's exactly correct.

And if you keep that principle in mnd
t hroughout this case, you will be able to sift through a
| ot of the noise on this issue that is going to come at
you. So that's the foundation for our notion, and we
will have some time a little later to talk about some of
t he specifics. Thank you.

COW SSI ONER HEMSTAD: If | can pursue the
poi nt, Conpany's argunent is that it has filed its case

based on the FERC net hodol ogy, and whether rightly or
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wrongly on the argued historical pattern of how they
filed in the past. The Staff's case, | believe,
Wi t nesses attack that position and say, no, you can't do

it that way, and now here's nore el aboration fromthe

conpany on rebuttal. Could it be argued the issue is
joint?

MR. TROTTER: Not quite. | think what the
Staff is saying -- | think if you read M. Twitchell's

testi nony, he says the conpany did support the propriety
of what they were doing, and | think we said that in our
summary nenorandum cited all the points where

M. Twitchell noted that.

This gets back to what is a prim facie case,
what should they have filed. | think the issue is joint
in the sense that it's in the case now. But the issue
is, should it have been in the case sooner, in their
direct case in order for themto now cone, and for them
to now cone in and do it on rebuttal is sinply not
appropri ate.

COWM SSI ONER HEMSTAD:  Then a fol | owi ng
question, in viewof M. Twitchell's testinony and the
reaction to the conpany's case, now the rebutta

testinmony is -- you can only speak for Staff -- is the
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Staff harmed by putting -- by being put at a

di sadvant age of being able to cross examne M. Snith?

MR, TROTTER: Well, yes. Any tine you put
forward an expert witness with the I ength of testinony
he filed one week before hearing when it could have been
filed October 31st of | ast year, that's inherently
prejudicial. Thank you.

JUDGE WALLIS: Thank you, M. Trotter

M. Fi nkl ea.

MR. FI NKLEA: Thank you. Comni ssioners,
continue to have the advantage of going after my two
esteened col l eagues. | amgoing to try to answer just a

coupl e of quick questions.

What's the difference between an update and a
brand new case? Let nme use one that is relevant in this
situation. Parts of their operating costs are electric
rates. They had to make a guess at what Puget's rates
were going to be at the tinme they filed, so they based
then on what Puget filed. Puget's case is noving toward
settlenment -- isn't accepted yet, but we're noving
forward to a settlenent.

For O ynpic to cone in on rebuttal and say now
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we have a good number, before we had an estimate, now
we have a good nunber so we updated the case. W have
seen this for years. You get a better nunber, so you
update the nunber. And in rebuttal you still have an
opportunity, as an intervener, to test the accuracy of

t hat nunber.

That is in stark contrast to one of the areas
specifically that we noved to strike on rebuttal. It
has to do with Dr. Schink, their rate of return expert,
who in his original testinony says the risk prem um for
this conmpany ought to be 75 basis points. Then on

rebuttal says it really ought to be 100.

That's not the sane thing as saying Puget's
rates were a nickel and now they are six cents. This is
a whol e new theory that we have to get ready for. And
we're ready to cross himon, why was it .75 right, and
now we have a whol e new theory on why there's other
reasons why they should have an even higher risk
premium That's changing the rules, in our opinion, and
that kind of rebuttal isn't appropriate

The col | oquy over the methodol ogy is the other
one where | will use an exanple of rate of return. |If a

utility filed -- to make up a nunber -- 12 percent rate
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1 of return on equity, and the original case is just

2 occasion for 12 percent, because the senior vice

3 presi dent said we have al ways gotten 12 percent, and

4 | ooked in the Wall Street Journal and a | ot of other

5 conpani es are getting 12, so | want 12.

6 That's a fairly weak case for a 12 percent

7 return, but it would be a case. Well, if, suddenly on
8 rebuttal, they bring in a PhD. econoni st from Col unbi a
9 who gi ves 48 pages on why 12 percent is a reasonable

10 nunber, then a week before hearing, instead of crossing
11 an executive on why 12 percent is reasonabl e based on
12 | ooking in the Wall Street Journal, you are suddenly

13 thrust into having to cross exam ne a PhD

14 econom st, it's a whole different case. That's not

15

16 fair. That's part of what the rulings of this are neant
17 to do is give all the parties a fair opportunity to

18 prepare their case.

19 There is so much in this rebuttal -- as we said
20 in our nmotion, there's so nuch in this rebuttal we can't
21 figure out what all we ought to be striking. But we
22 know t he things we have asked to be stricken should be
23 stricken. And the general comments ny col | eagues have
24 made go right to the point, that we are now | ooki ng on

25 the eve of a hearing at a whole different case than we
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were | ooking at ten days ago even. Questions?
(No response.)

JUDGE WALLIS: Thank you, M. Finklea.

M. Marshall.

MR. MARSHALL: We woul d have |iked to have had
nore tinme for rebuttal as well. We had a very
conpressed tinme fromthe tinme we got the case from
Tosco, Tesoro, and Staff to prepare rebuttal. | know,
because in that period of time | had a daughter who got
marri ed on June 8, and the testinony was due on June 11
As | told our Administrative Law Judge, and this has
been a particularly interesting tine to try to go
through all of the testinony that we had from
interveners and Staff and make sure that we got the

rebuttal testinony pulled together to answer their

qguestions, their facts, their theories.

We think we have done that. W think we have
presented a fair rebuttal case fromall of the things we
had fromthe three parties opposing this. Each of the
areas that people have tal ked about are fair rebutta
areas, starting rate, because their w tnesses just got
it wong. M. Smith will explain how they got it wong.
Use of return of original cost, they got it wrong.

Accounting issues, M. Kernode is just confused about
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1 the actual standard.

2 Thi s Commi ssion has said to use the uniform
3 system of accounts that is used to bolster FERC form 6
4 reporting requirenents. We go through that, we provide
5 a background for why it is that they were confused,

6 because you just don't say they are wong and then | eave
7 it at that, and |let people guess at why do you say they
8 are wong. So at every point we have tried to tie in

9 exactly a rebuttal to what has been the position of

10 Staff or interveners.

11 There are a couple of other areas where clearly
12 this case has noved on beyond what we filed on Decenber
13 13. For exanple, Tesoro wants to strike the testinony
14 of M. Fox because he purports to answer the questions
15 that the Conmi ssion put to the parties in the 3rd

16 suppl enental order at page 10, the eight questions.

17

18 M. Elgin of course answers those questions,
19 sets themout, and M. Fox says we were asked to answer
20 those, too, and we're responding to M. Elgin.
21 Clearly they are confused about what we are
22 responding to. W are responding to things that have
23 conme up since the direct case, because we have had, as
24 Adm nistrative Law Judge Wallis said, a |ot of water

25 under the bridge. They are confused about a | ot of
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ot her areas that have come up.

But rebuttal testinony, under the
Admi ni strative Procedure Act 34.05.449, subsection 2 is
what we neet to the extent necessary for full disclosure
of all relevant facts and issues the presiding officer
shall afford to all parties the opportunity to respond,
present evidence and argunent, conduct cross
exam nation, and submt rebuttal evidence except as
restricted by a limted grant of intervention, or by the
prehearing order.

W're in a mode of trying to find the facts,
trying to find the truth, and we think that the rebutta
testimony that we provided will enable you all as fact
finders and truth seekers to do that.

Admittedly these are conplicated areas.
Admittedly that oil pipeline regulation is not sonething

that this Comm ssion has had to | ook at before.

And admittedly it's different. 1It's different
because there are lots of transition issues. In the
past there's a lot of regulatory history. There's a
whol e set of different expectations and capita
structures that have devel oped because of the historica
ownership interests. All of those things are different

and all of those things are susceptible to being
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gat hered wrong.

COW SSI ONER HEMSTAD: What has changed in the
capital structure picture fromyour original case unti
your rebuttal case?

MR, MARSHALL: The only thing that has
changed there is the capital structure of the parents is
general ly used rather than any other type of
hypot heti cal structure. | nmentioned that only because
it's just another exanple. [It's gone up like three
percent fromwhat it was when we filed the origina
case. But that's because, generally speaking, when an
oi | pipeline conmpany is owned by its owners, the FERC
has used the capital structure of the owners because the
owners are the ones upon whose credit they rely.

COW SSI ONER HEMSTAD:  Why wasn't that point
made in your direct case?

MR. MARSHALL: It, in fact, was in the direct

case, and all we have done is updated that nunber. But

when questions are asked about why do you use that

i nstead of the 20 percent that M. WIson uses, well,
the 20 percent M. WIson uses just didn't work for this
i ndustry. So you have to explain where M. WIlson is
wrong. Testinony about why do we have testinony about

the effect of the Staff and intervenor's recomendati on
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on rates? Their recommendation is zero. A zero rate
i ncrease is much different than, say, a 25, 45, 50
percent rate increase.

The inmpact -- the circunmstances around the
consequences of a zero rate increase have to be
addressed in rebuttal in a different way than you woul d
a 50 percent recommendati on.

COW SSI ONER HEMSTAD: | am | ooki ng at page 14
of M. Brena's brief, and | amtaking any point. And
am | ooking at item No. 5. You may not have it in front
of you, but it deals with anortization of AFDUC. And in
your direct case that anount is, in case one, was 181
And direct case No. 2 was 204. Now in the rebuttal case
there are three different -- 204, 255, and 255. \Why
woul d those figures change?

MR. MARSHALL: Well, on AFDUC, | would have to
defer to M. Smith. But AFDUC, | know that M. Col bo
tried to address that and got that wong. Case one, by

the way, is a case you can ignore. W don't oppose any

notion to strike that. It was a -- case two is the case
that was presented. Case 1 was a comparison in the
original testinony. W had a case one and case two in
the direct testinony.

COW SSI ONER HEMSTAD: But ny question is taking
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case two as 204, now it's becone 255. |Is there some new
unknown i nformation that was only di scovered since the
direct case?

MR. MARSHALL: On that specific issue, | would
have to defer to M. Smith. One of the things we want
to point tois, for exanple, on the notion by Staff to
strike, we received that yesterday. This fax is dated
5:13, or it's dated in the afternoon. W haven't had
time to even review half of these notions to strike. W
are comng in here today and we've had this discussion
earlier trying to get up to speed, so we can give these
expl anations. And our position would be that at the
time a particular witness' testinmony is being the
subject of a notion to strike, that is the tinme when
that witness can explain better why did you do this.
Well, it was an answer to M. Col bo.

COW SSI ONER HEMSTAD: But normal |y what woul d
occur is there is a -- staff filed its case or
i nterveners, and then the conpany cones back on rebutta

and concedes certain points, and therefore, for exanple,

adopts the nunmbers that Staff has used, acknow edging that the
f analysis is the better nunber. But here the nunber

gone up, not down.

MR, MARSHALL: Well, | suppose that happens, too. But
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don't see anything wong with that if circunstances change,
because what we're after is the truth. |If a fact happens to
change --

COW SSI ONER HEMSTAD: That's the point.

MR, MARSHALL: If a fact has changed --

COW SSI ONER HEMSTAD: Did circunstances change? This
goes to M. Finklea's point, did circunstances change so that
you have new i nformati on not known at the tine, or did your
t heori es change?

MR, MARSHALL: Two things: No. 1 on AFDUC, this was
clearly in response to the testinony of another w tness so --

CHAI RWOVAN SHOWALTER: That mi ke has gone off.

COW SSI ONER HEMSTAD: Let's go off the record for a
moment .

JUDGE WALLIS: Let's go off the record for a
m nut e.

(Brief recess taken.)

MR. MARSHALL: | am at a di sadvantage in tal king about
AFDUC, only except on a couple of points. One, this is a very
m nor point to this case. Two, it is in response to testinony

that was filed, direct testinmony filed by Staff for interveners.

Third, if sonebody chall enges you on a nunber, just

like a court can support the decision of a |lower court on any
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theory, our witnesses, | think, if they are being pushed to
chal I enge, can support their original testinobny on anything,
i ncluding any new i nformation that they m ght have.

I don't think that anybody is shifting theories, to
get to your point. There's no attenpt to say, well, we're
shifting theories.

For exanple, on the DOC, DOC is a way of illustrating
that compared to the nmethodol ogy that we were using and
supporting, here's the conparison. 1It's not -- we're not trying
to say adopt DOC. That's not our new theory. W' re not saying
we' re abandoning the theory that we have. W're saying, if you
apply DOC, here's the nunber that you get, and it's not that
different fromthe nunber we have in these circunstances.

So | think the context of the rebuttal testinony is
very inportant, and it's kind of a broad brush approach where
peopl e say, well, we have a |lot of testinobny, so therefore sone
of it rmust not be true rebuttal. M general conments are that
that is not true. W have tried to fashion all of this to be
directly responsive in an explanatory way that's understandabl e
and useful .

The key here is what is going to be useful to get to

the truth to set a rate that is fair, just, reasonable and

sufficient for a conpany that is in dire financial need, and has

a public safety function. And if we were | ooking at a strict
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court case where we said wait a mnute, you said this crash was
caused by a kid running in front of the car, and now you are
saying it was caused by sonething else, we can't allow that to
happen. This is a whole different background and set of
standards that we need to ook at, and we think it's been fairly
met .

As | say, there's a | ot of confusion about what we're
responding to. The witnesses thenmsel ves can answer that if
there's a question, and it nerely goes to the weight. |If the
Conmi ssion is convinced that we have inported sone brand new
theory that sone witness is on the stand, and that witness is
cross exani ned and says, haven't you come up with sonething
brand new and you are not responding to anybody at all, | think
the Comm ssion could fairly say naybe we ought to strike that
testi nony.

But | think going in the abstract, and certainly
asking ne without the benefit of having my witness here with ne
to say what is it that we're trying to get at, strikes me as a
procedure that's going to be unavailed. | can give you ny best
expl anation havi ng been involved with nost of the w tnesses
testimony, but not all of them

COW SSI ONER HEMSTAD: | don't want to pursue it any

further.

JUDGE WALLIS: M. Marshall, your tinme is expired.
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Let's nove on to the next part of this discussion, and Tesoro
has a presentation of 15 ninutes.

CHAI RWOVAN SHOWALTER: Can you nake clear to us what
part Bis, since | think --

JUDGE WALLIS: Part Bis notions to strike and
addressing specific witnesses. Part A was notions to strike
matters that are general across the board, and applicable to al
or many of the witnesses. W did change the m crophones, and
believe the one up there now has fresh batteries.

MR, BRENA: Could | ask you to start nmy tine from now,
pl ease?

JUDGE WALLIS: Yes.

MR. BRENA: | want to reserve -- | could have used
sone of this time for ny reply, so | want to use one ninute of
it for reply.

CHAl RWOVAN SHOWALTER: That's not working very well
Maybe if you speak right into it.

MR. BRENA: Ckay. | suppose | lost that tinme. |
think that the core of this is what Conmm ssioner Henstad was
saying, is this information that was available to you at the
time you filed your direct? Have you changed your theory or
met hodol ogy, or as circunmstances change, so that you need to
bring it to the Conm ssion? That's the core of it.

Conmmi ssi oner Henstad, with regard to AFDUC, they went
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back and related the capital structure and rate of return al
the way back to 1983, and canme up with new AFDUC nunbers. But
let me point out with regard to Wtness Schi nk, we have not
moved to strike that portion of his testinony where he updates
hi s case based on current publicly available financia
informati on. We have not noved to strike that.

He goes on to change his nethodol ogy in the next
section. We have noved to strike that. So that's where we drew
the line.

A very simlar place, the information wasn't avail able
to himbefore, but when he -- when he starts changing
nmet hodol ogy and advanci ng al ternative nethodol ogi es on rebuttal
that we have no opportunity to address or respond to, that's
where we filed the notion to strike.

So the answer to your question is the theories and
nmet hodol ogi es have changed dramatically. So dramatically that
it's alnpst inpossible to ferret through the alternative
cases.

CHAl RMOVAN SHOWALTER: But you do grant that there's
some information theoretically that a party has at the outset of
its case, but it doesn't put in until rebuttal sinply and only
because it responds appropriately to the response that it got
fromthe other parties? | nean, isn't there such a thing --

MR, BRENA: No. Supplenental direct is not

perm ssi bl e rebuttal
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CHAl RMOVAN SHOWALTER: But if you di sagree with your
proponent's position or theory or facts, and you point that out,
it mght be something that you had in your head at the outset,
but maybe didn't reasonably anticipate. Wuldn't that be a
case?

MR, BRENA: Yes. |If it's beyond the reasonable
anticipation, then | agree with -- if you have no idea the issue
is likely to be raised, and it's not available to you, or if
it's not available to you in your direct, | follow your
reasoni ng and agree with it.

These cases aren't close to that, though. And | would
like to turn to page 15 of my notion, and go through it a
witness at a tine, if | may.

Wtness Schink is one of the -- Schink is one of the
Wi tnesses, and he said this -- sets forth the basic regulatory
frame work for Oynpic's case. Now what about the basic
regul atory frame work was not available to Aynpic inits
direct? 1t was absolutely available in its direct.

And what they have done through witness Schink is put
on for the first time the regulatory frame work, policy and
| egal interpretation that they want applied to their direct
case.

The question isn't can they find one of our wtnesses

that sai d sonething about regulatory policy. The question is,
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shoul d they have put it on in their direct case. And the answer

is yes, if it was available to them they should have let their
position be known on their direct case.

As to what the regulatory frame work is, we shouldn't
be finding out the basic regulatory frame work for this
Conmmi ssion to decide this proceeding on rebuttal. That should
be struck.

WAt er - borne conpetition, he goes into water-borne
conpetition. |f he had sonething to say about water-borne
conpetition, he should have done it on direct. He didn't. He
shoul dn't be able to suppl enent what he said on direct with
regard to that point.

And | have made an additional point. They have not
proposed or requested conpetitive based rates, and it doesn't
matter what it cost to freight sonmething out of here for the
pur poses of setting a rate. We're here to discuss a cost basis
rate, so it shouldn't be there either way.

On page 16, | go pages 36 to 39, he goes through a
general description of both FERC and WJTC approaches to the cost
of capital, and a detailed analysis of |legal authority. Wy is
that on rebuttal ? What wasn't avail able about that? Clearly it
shoul d have been direct. W shouldn't find out his perspective
on the different regul atory approaches on the rebuttal case when

we have no opportunity to cross exam ne.
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1 COW SSI ONER HEMSTAD: You nentioned 36 to 39. |

2 don't see that in here.

4 MR. BRENA: Yes, it's on page 16. And if you | ook, |
5 have bracketed informati on at the begi nning of paragraphs.

6 COWM SSI ONER HEMSTAD: That's 39 to 49.

7 MR, BRENA: Yes. Did | say sonething different? 39

8 to 49. On the next page, 17, this is where he changed the

9 under | yi ng FERC nmet hodol ogy to determ ne the cost of the capita
10 in his direct case, and he puts forward an alternative case. He
11 asks a couple of things. W haven't objected to himupdating

12 his informati on based on publicly available information, but

13 when he changes the case, we think it should be struck

14 Go down two paragraphs, pages 59 to 61, a new

15 alternative method for calculating risk premi um additer for

16 QO ynpic. He conmes up with a whole new theory for risk, and then
17 applies it to the case. Should be struck

18 To switch over to page 18, Larry Peck, he makes the

19 point on rebuttal, Oynpic may not be able to attract capita

20 unless it gets that rate increase. Wat about that position

21 wasn't available to himon direct? Wy is it that we have to

22 know M. Peck's position of what BP's position may or may not be
23 with regard to attracting capital for this pipeline on rebuttal ?
24 All of that was available on direct. They chose to

25 sit it out, and cone in with a witness who questions it all. No
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di scovery. No opportunity to oppose them No opportunity to

Cross exam ne.

Bob Batch, on the bottom of 18. They cone in and say,
we can't do our capital inprovenents wi thout the rate increase,
and they set forth a nunber of 66 mllion dollars. \What about
that isn't available? W argued for zero rate increase in the
i nteri m proceedi ng.

I nean, clearly, Tesoro has argued for |ower rates.
Clearly it's within the reasonable anticipation of their direct
case of what happens if you don't get the rate increase. This
uppl emental direct and should not be allowed for rebuttal
ins puts on three new cost of service cases in
is rebuttal. Turning over to page 20, with all new financia
and regulatory information, sone of which, based on financia
informati on that's never been discovered, others have changed
the whol e different nethodol ogi es and theories of the case.
Shoul dn't be al | owed.

To give an exanple, A ynpic has changed its nethod for
test period adjustnents. 1In the old case they used budgeted
information fromthe prior year carried forward from July 2000.
In the new case for their test period adjustnents, they rely
upon Cctober 1, 2001 through Cctober 30, 2002, actual expenses,
plus two nonths' forecast for May and June, annualize it, and

apply it back. The whole way they cal cul ate operating expenses
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in their case has changed. The whole way they think about it.

This isn't just you updating nunbers. It's a whole different

period, a whole different cal cul ation, and whol e different
met hodol ogy. Shoul dn't be al | owed.

Ol losses, they have changed their nethodol ogy for
calculating oil losses. Fuel and power nunbers, expenses, they
have changed their nethodol ogy for deternmining that. Mediation
t hey have changed their nethodol ogy for determning that. New
capital, new cost of debt, and new rate of return. They have
come up with their fourth way of calculating through-put in this
case. The fourth way.

In fact, their new rates don't even support their rate
filing. They come in at 59 and a half percent. Their rate
filing was 62. Their own new cases don't even support their
rate filing anynore.

These new al ternative cases should not be allowed

Nobody has had any opportunity to do this. It's just not fair

Goi ng to page 22, Ms. Hanmer, she's the one that
provides this new information in these different regul atory
nunbers and theories.

CHAIl R\OMAN SHOWALTER: Can you be a little nore
speci fic? Wen you say a whol e new net hodol ogy for cal cul ating

t hrough-put, for exanple, what do you nean by a whol e new
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1 nmet hod?

2 MR, BRENA: The way that they cal cul ated through-put
3 in case two of the direct case, which is the case they represented
4

5 to the parties and Comm ssion that they intended to use to

6 support sone rates filing, that was the representation that we
7 relied on in putting our case together. Qur entire case is

8 based on that representation in that they used two cycles in

9 July for through-put, and then used a calculation that they set
10 forward based on those two cycles in July.

11 They had, at the tinme, they had five nonths avail abl e
12 of actual information. That could have gone to actua

13 information. They didn't. Now they are using or trying to use
14 ni ne nonths of actual. And the whole point is that's a whole
15 di fferent approach to through-put.

16 So to answer your question specifically, it's not that
17 they said, let's use actual in their direct case, in case two of
18 their direct case, and now they are saying, well, here's new

19 actual nunbers. They have al so changed the periods. They have
20 changed periods fromoutside of their basis period.

21 There isn't anything about the nethodol ogy for

22 cal cul ating through-put. They have changed their underlying

23 theory of how it should be advanced.

24 Cynt hia Hamrer sets forth the new nunmbers. No

25 opportunity to depose her on them No opportunity to explore
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them Not all right.
James Mach on page 23, he's the Ernst and Young guy.
He cones in and says we will have our audit done soon. Wy

isn't that sonething they could have put on the direct case? |Is

there any secret that this Comm ssion wanted to know when the
audit should be done? The tine to do it would have been direct.
We woul d have had an opportunity to explore why he's sayi ng what
he's saying, let me do it that way. H s entire testinony should
be struck. It was -- it's supplenmental direct.

Leon Smith is the best pure exanple. They have come up
with a nmethodol ogy guy in their rebuttal case. He goes through
the broad regulatory policy and principles relating to FERC s
approach to regulation of oil pipelines, and fromthose argues
that this Conm ssion should apply those.

What is wong with that being in the direct case so we
could respond to his points in the case? That's as clear an
exanple as | can conceive of of what their direct case should
have been.

And if you recall back to the motion to strike and
notions to dismiss, it goes to the conplete | ack of a w tness
that did that. Well, it isn't that they didn't recognize the
need to do it, they did. It goes to the heart of their case.
They just did it in rebuttal behind us a week before hearing.

Onmohundro applies a whole new set of regul atory
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principles and policies to adjust AOynpic's direct case. She
has a whol e new analysis of the public interest. She's goes
into a detail ed analysis of Hope. She has all kinds of |ega
anal yses and new factors that this Comr ssion should consider

She's not defendi ng what she said in her direct case. She's

putting forward a whole different regulatory frane work for this
Commi ssion to adopt in her rebuttal

Dan Cumm ngs, he points out new federal regul ations,
new state regul ations, local regulations, franchise agreenents,
pendi ng public interest analysis, all of that was available in
the direct. All of it is put in behind us. None of it did they
rely on for their nunbers. None of it.

CHAl RWOMAN SHOWALTER:  So none of those particul ar
items were adopted or changed after the direct case?

MR. BRENA: All of it is new

CHAIl RMOMAN SHOWALTER:  Well, no, | nean were the
regul ations and laws that M. Cummings refers to the sane today
as they were on the date the direct case was fil ed?

MR. BRENA: As a broad brush, the answer woul d be,
yes. There may be --

CHAI RMOVAN SHOWALTER: Do you agree if there were sone
new ones, especially laws that -- well --

MR. BRENA: Well, the appropriate nechani smwould have

been to file a notion for supplenental direct and to file the
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suppl enental direct so we had an opportunity to file answering
testinmony, not now bring it in and sandbag it and put it inin
rebuttal where no one has the opportunity to address it.

So that woul d have been the appropriate nmechani sm for
himto use for those types of changes.

Tom W ckl und, hi gh consequence areas analysis, well

nobody put on any testinony even about high consequence areas,
so it wasn't only information that was avail able or reasonably
avail abl e, or everybody saw com ng down the pike. | nean, they
have been tal king about this for nonths. It could have cone in
then, but there isn't even any testinony in the answering case
about it, and they don't rely on it to support their nunbers.

They are trying to say, |look at all of these things,
therefore, give us a higher rate. They can say that as |ong as
they say it in their direct case. They can't say that.

VWhen it comes to their direct case, Bob Talley, he
cones in and goes to the 66 nillion over the next three years to
make i nprovenents. W don't have any evidence or discovery
supporting that nunber or whether they can or cannot. |f they
had a problemwi th not getting the rate increase that went to
whet her or not they could make future inprovenments, they
shoul d have said so in direct.

CHAl RMOVAN SHOWALTER: | have a question. Supposing

there is a new regulation or |law that takes effect, or whose
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ef fect was known only after the direct case, and the conpany
failed to bring it to our attention until rebuttal. Were is
the appropriate place for the conmpany or the Comm ssion to take
into account that new |l aw or regul ati on?

MR, BRENA: First let ne say that's not what is
happeni ng here on a global scale. But in terms of responding to

a hypothetical like that, | believe that if there's really a

ground shift, then with regard to sonething which they haven't
relied on for their case, even in rebuttal they don't quantify
any costs. So -- in this case they don't even quantify costs

that go to the issue.

But, you know, then, what you have to do, if you want
to change the rules mdstream if you want to allow a rebutta
case to conme in, that's either not avail abl e then, what you have
to do is allow us an opportunity for discovery, God forbid. And
then what we have to do is have an opportunity to answer it, and
go through the process. |If it's really that significant, or
that's what happens, that doesn't nean in trying to reach
fairness for the conpany that we're ignored. Then you have to
bal ance it and say, okay, the ground has changed; therefore,
let's give everybody a shot at it.

Agai n, the ground hasn't changed so it justifies that
ki nd of delay and expense, and to allow themto cone in and

change their case for the eighth tinme --
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JUDGE WALLIS: M. Brena, your tinme has expired.

MR, BRENA: And with regard to Fox -- and | will end on
this point. He proposes to answer the Conm ssion's change
questions in its interimrate order, and M. Marshall was right.
That shoul d be struck. The Comm ssion asked the conpany
specific questions in its interimorder, said it had concerns.

So not only -- and they didn't address them And now because

the Staff does, they say, well, the Staff did; therefore, we
shoul d be able to respond to that. Not correct.

That is -- those are answers they should have supplied
under direct. So instead of Staff responding to them Staff
coul d have responded to them and commented. And their response
to them should be struck. Thank you.

MR, TROTTER: Donald T. Trotter, assistant attorney
general for Staff. Qur notion to strike is nore limted due to
time to prepare and we have focused in on the methodol ogy issue
al nost exclusively. If you determine, as | think you should, that
this conmpany shoul d have defended the nethodol ogy they filed for
all the reasons that they have stated, then certainly it's
i nproper in rebuttal for themto do that for the first tine.

We believe that's exactly the situation here, so,
therefore, certain testinony needs to be stricken. First is M.

Leon Smith in its entirety. He goes through and in great detali
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a basis for the conpany's use of the FERC met hodol ogy. That's a
direct case issue.

M. Schink -- and there may be nore places that M.
Schi nk, we should have noved to strike, but the one we're
focusing on is where he defends the FERC net hodol ogy. Again,
O ynpic made the choice to file identical itens of M. Schink at
FERC and here at WUTC. He didn't have to defend the
nmet hodol ogy. He just had to apply it. WelIl, here you have to

defend t he net hodol ogy.

CHAI RWOVAN SHOWALTER: Can you speak | ouder or closer
to the mcrophone?

MR, TROTTER: | shall. Sorry. He also provides for
the first tinme a theory that if you should change nethodol ogi es,
you owe the conpany a transition paynent in order to do so. W
think that's wong as a matter of |aw

But, again, the Conpany knew that a change of
nmet hodol ogy was possible in this case even under their own
theory that the Conm ssion had adopted one, nanely the FERC
nmet hodol ogy. So that certainly was an i ssue they could and
shoul d have been addressed in their direct case. But we don't think
it's lawful anyway, and it is a bit frustrati ng when you have a
utility say, Ch, well, you can't change, because, or if you do,
you owe us a |lot of noney.

I challenge you to find in any of the filings that you
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will be treated to over the next two weeks, perhaps, any case of
the Conpany making that claim | suggest if they had nade that
clai myou m ght have suspended that one.

The other two testinonies that were -- we were
striking are portions of witnesses that refer to witness Smith
and Schink. So there's really nothing to add other than it just
follows by matter of logic. So that's the basis for our notion
and the reasons why.

COWM SSI ONER HEMSTAD: | have a coupl e of questions.

| believe you began your renmarks by saying that you were

focusi ng on net hodol ogy, because of a block of time. Do | take
it fromthat you are not necessarily disagreeing with M. Brena,
but you hadn't had tinme to analyze it?

MR, TROTTER: | have | ooked through many of his -- |
woul d be generally be in agreement with nost of them Wth
respect to M. Fox, those issues did conme in in an order, the
ei ght questions that did come up in an order that was post-dated
Decenber 13 when they filed their case. So the question then
beconmes, is rebuttal the appropriate place, or should they have
asked for supplenental direct?

| recall -- well, I know what we did when we saw your
order. W imediately issued discovery to the Conpany aski ng
themto produce evidence on those points, because as of that

time we didn't have any. And M. Elgin recites that
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1 evidence to you in his testinony to respond to those questions.

2
3 And so | -- it's a good question. Should the Conpany
4 -- is rebuttal the place for that? If the Staff had said

5 nothing thinking it was the Conpany's burden, it would have cone
6 in on rebuttal and we woul d have had no chance to discover. But
7 we nmade a decision to go ahead and take it on.

8 In theory, they probably should have asked for the

9 opportunity to place -- file supplenental direct, because those

10 were specific issues placed into evidence and a direct case

11 woul d have been appropriate. So | think it's a close question.

12

13

14 One final note, on the issue of regulations, | do

15 think sone of the regul ations were proposed at the tine they

16 filed direct and becane final, | think, in January. M ght be
17 federal regulations, | don't have themconmmitted to nenory.

18 And to sonme degree, again, is that subject to

19 suppl enental direct or not? | think the key point is they are
20 not assignhing -- they are not naking any adjustnments for those

21 regul ati ons, or the inpact on the Conpany. So it's a bit of an

22 i ssue that doesn't have a |l ot of concreteness to it.
23 JUDGE WALLIS: M. Trotter, your tine is up
24 COW SSI ONER HEMSTAD: | have one ot her question

25 Assunming, for the purpose of discussion here, that we do not
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grant the notion to dism ss, which then would seemto follow
fromthat that the Conpany will be able to maintain its position
with regard to nethodol ogy. Does that affect your view on
whether M. Smith's testinony should still be stricken?

MR, TROTTER: It depends on what you say in your
order. But it's very clear to ne in reading the direct case
that they have not defended the propriety of the details of the
met hods.

Ms. Onphundro says that she isn't an expert in FERC
net hodol ogy of this, but don't change it. W need nobre noney.
That's not defense of nethodol ogy. That's defense of the nobney.

And so in that regard, M. Smith would not necessarily be proper

rebuttal in that context.

So it depends on the basis of your order. [If you
think the Conpany nade an appropriate direct case on
nmet hodol ogy, and that Staff is criticizing that and suggesting a
different one, then it would be proper rebuttal. So it depends
on the basis for your decision. Thank you.

JUDGE WALLIS: M. Finklea.

MR. FINKLEA: Qur notion to strike is linted to two
wi t nesses. And, again, nuch |ike Staff was, in the interest of
time, we focused on two areas. One is Dr. Schink's testinony on
the risk premium additer, and the second is M. Collins.

My issues with M. Collins are on pages five and six
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of my notion to strike fromyesterday, and are basically simlar
to what M. Brena tal ked about. So | amjust going to focus on
Dr. Schi nk.

And it goes exactly to what | was tal ki ng about when
was up here on the general. Qur issue with Dr. Schink's
testinmony on rate of return is he has advanced, now, on
rebuttal, two theories for a risk premium when in his direct
case he had one theory.

And he has gone froma .75 risk prem um based on
theory one, to .95 based on the two theories. And his two
theories are in rebuttal. The new theory is because the conpany
faces the risk of financial failure, that this is a risky

conpany and it needs a higher return

That's sonmething the econom sts can debate. | have
Dr. Means, who's ny econonmist. He put in testinmony responding
to the i ssue about the water based transportation as a
conpetitive alternative. That's how these cases go. Sonebody
puts in a theory, and sonebody comes back and says, no, that's
wrong because.

But we never heard about this other theory unti
rebuttal |ast week. Dr. Means doesn't have any opportunity to
put in rebuttal now about whether, because this conpany is in
financial difficulty, it should or shouldn't have a higher rate

of return than if it wasn't in financial difficulty, or if it is
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even in the kind of financial difficulty that would justify it.

Because it's being raised in rebuttal, there's no
opportunity to respond. That's not saying now that G eenspan
changed the interest rates four tinmes since Decenber, and
therefore we need to update our figures. That's a different
issue. We can all go to the same Wall Street Journal and
deterni ne what Allen Greenspan has done since Decenber

But to introduce on rebuttal a new theory on why the
risk prem umshould be X, but nowit's not just X, it's X plus
now, that's not proper rebuttal

So what we have focused on particularly with Dr.
Schink is that we have asked that all of that testinobny be

struck.

And the other area of testinony of Dr. Schink is on
t hrough- put, because he has changed the through-put figures, not
just updating but essentially changing the test period that
woul d be used to determine the through-put.

And then he has al so proposed to change the equity
ratio of the conpany from 82.92 to 86.85. And again, this
isn't, in our opinion, just updating figures, but changing
t heori es.

So that's the area that we're focused on. Like M.

Trotter, we have been so swanped that this was two areas that we
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saw as particularly egregious, and we were aware that Staff was
focused on the federal versus the state nethod of --

| agree with M. Trotter, and agree with M. Brena
on his comments in the other areas that ought to be struck.
think we have a very egregious situation on the eve of trial
knowi ng we had a conpressed schedule, that the parties are
seeing dramatically new theories being introduced to justify
hi gher figures than what were asked for to begin wth.

We don't quite understand why, but we know that the
way the rules are to be played, this is not the way they are to
be pl ayed.

The other witnesses will not have an opportunity to
address these issues, so unless these testinony pieces, |ike Dr
Schink, are struck, then the only way to address this is going

to be through very long | aborious cross exan nati on where the

parties have not really had an opportunity to engage in the kind
of discovery and preparation that you normally would, is why you
don't put in this kind of stuff in rebuttal

JUDGE WALLIS: Questions?

CHAl RWOVAN SHOWALTER: Well, | have a practica
guestion. If we continue the case, or dismiss the case, either
one, there's no tonorrow norning, which if we were inclined that
way, we could announce that tonorrow norning. We won't be in a

position to announce anything today.
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1 On the other hand, if we proceed tonorrow norning with
2 the case, how are you going to know what you are preparing for

3 for tonorrow? That is -- and | don't nean this to feed into

4 your argunments. | realize it does. But | have a nobre practica
5 questi on.

6 Shoul d we strike portions -- for exanple, is there

7 a way to proceed? Should we not strike portions? 1Is there a way
8 to proceed, and nmight those be different if we do not strike

9 certain portions? Is it appropriate to have themraised |ater
10 in the process, for exanple?

11 MR. FI NKLEA: Well, we have a witness order that's

12 been established, and | do think that if you decide to neither
13 continue the case or dismiss it in total, or dismiss it in part,
14 that the issues about what is and isn't proper rebuttal --

15 because the hearing is going to go on for two weeks, we don't

16 really have to decide by tonorrow norning every piece of

17

18 rebuttal that should be struck. But the sooner the better so
19 that those of us who are preparing to cross exam ne can know

20 what we're cross exam ning on.

21 O the witness that go -- this is just very practica
22 points at this point. O the wi tnesses that go first,

23 fortunately we do have M. Hanley and Dr. W/l son for Staff

24 who are also going early, just so we focus on cost of capital

25 So of the conpany witnesses, the only one that is up right away
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is Dr. Schink.

CHAl RWNOVAN SHOWALTER: Wl |, | see Peck and Schi nk
listed here.

JUDGE WALLIS: Earlier today the Conpany expl ai ned
that M. Peck would not be avail able as they thought he would
when they requested this order, and consequently he will be
appearing the first of next week.

CHAl RMOVAN SHOWALTER: So it really, then, boils down
to the first day, anyway, for Schink's testinony, and what is or
isn't allowed?

MR, FINKLEA: That's correct. |If we go out on a
rolling 24-hour basis.

JUDGE WALLIS: Thank you, M. Finklea.

M. Marshall.

MR. MARSHALL: Let me address Chai rwoman Showal ter
about mechani cs.

CHAl RWOVAN SHOWALTER:  Excuse me, M. Marshall. Could

you bring that m crophone right up close to you, please?

MR, MARSHALL: Sure. W had proposed earlier today
that what we do is |look at these witnesses as they come up for
two reasons. One, it's going to be very hard to go through al
of this. For exanple, Tesoro's notion was received on the 17th
of June. That's yesterday. It was received after hours. W

haven't had an opportunity to go through the nmultiple pages of
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this 27-page subm ssion with our witnesses to devel op any ki nd
of witten response, much | ess an oral response, so it's
difficult.

And | wanted to preface nmy conments here on these
specific issues to really address themin a fair way for the
Conmi ssioners. | think it would be best to take a | ook at these
as these wi tnesses cone up.

Now, we're confident that these, as we nentioned
before in the broader -- our fair rebuttal of trying to get at
the information that was raised by the other side, Staff and
i nterveners.

And to the extent that we link all of these things up
with these witnesses, | don't have any expectation of a turn-out
anyt hi ng ot her than that.

The problem we have, of course, is one of trying to do
those linkages in a fair way. W think they can all be done.

The other alternative is we filed our rebuttal |ast

week, exactly a week ago on Tuesday, the 11th. After that we

filed our nmotion for a continuance. And in the notion for

conti nuance, we noted that one of the reasons for continuance is
what we have heard here today. W haven't had a chance to do
data requests on rebuttal. W haven't had a chance to do

deposi tions.

Well, that was a consequence of the conpressed
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schedul e. There would be very little time for data requests or
depositions. W had very little time for depositions. W
wanted to take a nunber of depositions that we sinply had no
time to do. The few that we did, those were truncated as wel |
So we woul d have enjoyed that opportunity and the way of doing
t hat .

The fair way would be to grant the notion for
conti nuance.

MR, BRENA: Your Honor --

CHAl RMOMAN SHOWALTER: M. Marshall, the issue here is
whet her the notion to strike certain portions of the testinony
shoul d be granted, because they are inappropriate rebuttal. And
you really need to spend your tinme on that, otherw se you
haven't made an argunent.

MR, MARSHALL: Again, | think part of what they are
saying is they want nore discovery. Let ne go into the details
of this. For exanple, on M. Fox, M. Fox did present testinony
after the interimcase based on questions asked in the interim

case. The interimcase came nore than a nonth after the direct

case was filed. It was also in response to just one wtness
from Staff intervener, M. Elgin. None of the other w tnesses
deci ded to answer those questions, neither Tosco nor Tesoro. W
did, and we think that was proper.

On t hrough-put, through-put is going to be a big
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issue. We had a test period through-put of 83 mllion barrels a
year. That's what Staff says for 2211. That test period had to
be adj usted because it was higher. So the question is, what is
a known and neasurable condition to adjust the test year

Originally we only had one nonth to | ook at, July
2211, to do the adjustnent, or when this case was first filed at
the FERC. Now we have ten nonths that we can use to maeke the
adj ustment that's known and neasurabl e.

It's a condition that changed. W didn't have ten
nont hs of through-put when we filed the direct case. W thought
at the tine we did the best we could to make an adjustnent, but
by taking what is known and nmeasurable, you are talking about
things |ike power costs and things, things will change.

We have actual data. It is best to use actual data,
data we didn't have two nonths ago. We didn't have last nonth's
data the nonth before. Now we have a relatively representative
year. In fact, if we keep the record open, we would have an
entire full year before the Conm ssion has to decide on
through-put. That's the best way of handling it. That's what

we have suggest ed.

We have al so suggested in response to conpl aints by
the other side that we do an automatic through-put adjustnment
mechani sm  The concern is this would set the through-put at a

|l ow | evel, and we would actually be able to achieve a higher
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|l evel, we are agreeable to doing an autonmatic through-put
adj ust rent nmechani sm

So those are the two things that not only fairly
responded to what the other side had said, but also used data
that is new

On regul ations M. Cunm ngs does attach to his
testinmony a regulation that was adopted in final format the
federal |evel on high consequence areas in January of 2212. It
wasn't available to us in a final formin Decenber. W did
refer to it, but the whole point of talking about it is that the
ot her side has said, well, your problens all relate to Whatcom
Creek.

The hi gh consequence areas and the integrity
managenent prograns and the federal legislation relate nore to
the expenses that O ynpic has incurred in trying to deal with
the ERWwel d seam failures. You will hear a |ot about the weld
seam failures. But there's a consequence. What these
regul ations require in areas like we are in right now, high
consequence with high popul ation, unusually sensitive areas or
navi gabl e water ways, you have to spend a | ot of nmoney now --

all major pipelines in the United States have to do this. And

Aynpic is no different. That cost is a cost that is going to
continue to occur.

There's a big debate about our one-tine costs.
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One-tinme costs we identify as costs that have gone up. They are

not one-time costs. They're a new higher |evel of costs in

| arge part due to the change in regulation at the federal |evel.
We al so know there are new state regul ations that are

in the works. They aren't here yet, but we can guess -- we

don't have to guess. W know whatever happens to costs relating

to safety they are not going to go down. And that was a fair

point to be made about those regulations that are in the

pi peline.

CHAl RMOVAN SHOWALTER: But for exanple, on the new
hi gh i npact area regulations, first of all, weren't they clear
as to their content? WlIl, before they actually took -- but in

any event, they took effect January 1; is that correct?

MR, MARSHALL: The final rules were January 2212.

CHAl RMOVAN SHOWALTER:  All right. In that case, why
didn't the conpany file supplenental direct saying here is the
new regul ation, and it triggered sonme set of extra expenses so
that would be part of the direct case, and the parties would
have a chance to respond to it?

MR, MARSHALL: Actually we did file the proposed

regul ati ons, which were attached to M. Batch's testinobny on

Decenmber 13. And we described that in detail, and we descri bed
what that was going to do.

M. Cumm ngs says, | ook, these have now becone
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permanent, and we know now about what the costs are going to be
in the high consequence areas. W know we're going to have to

Il of these integrity managenent prograns. There's no

let-up. There's no relief. These costs are going to continue at

hi gh plateau, but they had a fair opportunity to ask about it.

And they are confused, because Whatcom Creek was the
result of an ERWweld seamfailure. It was a result of a

backhoe. We can all agree it wasn't an ERC weld seam fail ure.

And t hese regul ations and the cost of these TFl runs,
and all of the tests that have been done, we need to show,
because it's gotten confused in the case presented by Staff and
i nterveners, as to what were the consequences of certain things
and certain events. They are all trying to blane it on Watcom
Creek. This would have happened no matter what.

COW SSI ONER HEMSTAD: If | can direct your attention
to the rebuttal itemof Leon Smith. What is your response to
the position of both -- well, all of the parties?

MR. MARSHALL: Leon Snith tries to correct a nunber of
errors that have been nade by the other parties, Staff and

i nterveners, on starting rate base, on original costs, and on

basi ¢ accounting issues on how this federal nethodol ogy gets

appl i ed.

a
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The federal nethodology is one issue. Confusion on
how it's applied is another issue. Wat accounting records do
you need, what kind of adjustnents are required by that, what is
starting rate base and can you have a deferred return if you are
overearning. They claimif you are overearning, you can't get
a deferred return.

Well, they are just wong. They just don't understand
the basics of how it works based on what is out there, and how
it's been in operation, and howit's |aid out.

So Leon Snmith, he tal ks about how the people -- M.
Kermode and the others are just wong in their interpretation
M. Kernode things SAF 71 appli es. M. Smith says no, it
doesn't. It can't apply, and gives the reasons why it can't
apply.

So, again, the trouble with this broad brush approach
and also with our not having been able to go through it, there
are answers to every one of these questions. Well, why is M.
Smith tal king about this or that, or this basis of --

COW SSI ONER HEMSTAD: Now, |et ne be quite specific.
What is your response to M. Finklea' s description of the
testimony of M. Schink in com ng up with the new theory on risk
prem unf?

MR. MARSHALL: The difference between .75 and .95, as

| understand it, is question on risk theory. And | have to say
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that | think M. Schink tal ked about risk theory on water-borne
transportation on his direct case in sone detail, and he's added
data based on a push back fromthe other side.

So on the water-borne conpetition there's no new
information. There's a response to what they have said about,
well, you didn't tell us about this or that on water-borne
conpetition. And he does that.

He's also, | believe, stating that because of the
circunstances Aympic finds itself in, there really is a risk of
bankruptcy. A risk premiumthat should be taken into account
for the precarious financial condition that Staff and
i nterveners' reconmendations replace the conpany, and if that
ri sk continues to hang over, and the risk of refund, the risk of
all these other things. But M. Schink will be here tonorrow
and he can be asked about that tonorrow

Part of the issue here is we're being asked to junp to
concl usions, a lot of conclusions about, well, is this really
rebuttal, and what did you know, and when did you know it?

The best thing to do is ask these fol ks under cross
exam nation. |If M. Finklea has an issue about a small part of
a risk premum |let himask those questions. But to just
perenmptorily say it doesn't appear to us that it mght link to
sonebody else's testinony at this stage, when we have had

slightly no ability to call other witnesses and ask themto
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respond to this pleading that we got after hours |last night is
-- that is not due process for us to have to try to respond to
27 pages of allegations, many of which | think Tesoro has had to
admt are wongly prem sed.

They thought the interimcase cane before the correct
case. They thought M. Fox was not responding to M. Elgin.
These are the kinds of things, if we act without a full record,

we're acting to deprive the Commi ssion of valuable infornmation

In general ternms | woul d expect and hope and urge that
the Commi ssion err on the side of receiving nore information
rather than | ess, because the public interest -- it doesn't harm
anybody to have nore information.

COW SSI ONER HEMSTAD: | have one ot her question,
pl ease. \What is the Conpany's position now on which cost of
service study it is relying upon? And | am | ooking again at the
summary in M. Brena's brief on page 14.

MR. MARSHALL: Well, certainly, as | mentioned before,
this direct case one is not there. And, you know, | haven't
gone through all of this in detail --

COW SSI ONER HEMSTAD: But are you relying on multiple
t heories of the cost of service?

MR, MARSHALL: No. For exanple, on the |ast colum,
DOC, we're not urging that this Conmm ssion adopt a DOC

nmet hodol ogy. We're using that by conparison to show how t hese
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nunmbers work out.

COW SSI ONER HEMSTAD: Are you relying on the next
colum over, the next --

MR, MARSHALL: | have to say | don't know where he got
these particular colums. He has |abeled themwith his own
| abel s, and they are argunentative. They are designed to try to
show, gosh, you had all of these things out here. Well, no, we
don't have a May or July filing. Those have never been part of
this case. The direct case No. 1 was not there.

COW SSI ONER HEMSTAD: W all agree to that. But | am
trying to get a handle on what is the focus of your case going
to be at this point, assum ng that we deny all the notions and
we proceed.

Now, which cost of service study are you going to rely
upon?

MR. MARSHALL: This is M. Brena's table. The right
person for nme to ask that question would be M. Collins.

But it would be in case 2 corrected, and case 2 revised. Wich
for the life of ne, | don't know where M. Brena came up with
corrected versus revised.

But we presented case 2 because of various changes,
both in things |like through-put and capital structure, and sone
ot her nunbers that do change over the period of time since it's

been filed, there will be adjustnents. And there should be
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adj ustnments. This only makes sense. |f you have better nunbers

on through-put, you use that better number on that. On power
you use that.

COW SSI ONER HEMSTAD: | understand. | amonly trying
to get a matter for our own ability to focus.

MR, MARSHALL: And there are adjustnments to whether we
accept what the Staff and interveners have said. So there will
be adjustnments fromthe case filed originally in Decenber.

COW SSI ONER HEMSTAD: Let ne put it this way. W are
-- if we're proceeding on a classic rate case proceeding, the
Conmpany woul d put on a direct case, and the parties would cross
those witnesses. And | assume if that were the case, you would
have probably relied on direct case 2, because having apparently
abandoned direct case 1, the Staff would have -- Staff and
I nterveners woul d have put on their cases, and then the Conpany
woul d have rebutted with a revised case of some kind in response
to the Staff and Intervener's positions. But we're not doing it
that way, | think. W're doing this bull-pen style, aren't we,
M. wallis?

JUDGE WALLIS: Yes.

COWM SSI ONER HEMSTAD:  So everything is in front of us.
And what I'mtrying to get to is, what are we going to focus on
as your case?

MR, MARSHALL: You should focus on the testinony that
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M. Collins -- this particular table here has come up with the

nost current nunbers for -- which is in his rebuttal testinony.

He's taken his direct case nunbers and he said, wherever
adj ustnments are justified because of changes, we ought to meke
those changes, even if those changes hurt us.

COW SSI ONER HEMSTAD:  And then if that's the case, is
it your position that neither the Staff nor the interveners are
put at any di sadvantage with your rebuttal filings in your
ability to prepare to cross exam ne?

MR, MARSHALL: Again, | think that every case has,
because of the lag, will have rebuttal that will bring in
adj ust mrent s based not only on new facts, but on issues about
what the other side has brought in, too.

If there's any disadvantage it's only because the
schedul e was conpressed. We're willing -- again | hate to say
it, but we're willing to suspend the statutory period, and to
suspend the operation of the interimrates, so that any of that
di scovery woul d not operate to di sadvantage anybody.

We think, frankly, that's the preferable route to take
so that we all have -- the thing we need best here is the best
evi dence, the best facts to set rates for a conpany that is in
financial distress, and does operate in the public interest.

You need to have all of the evidence before you, al

of the facts, and then to make a full determ nati on and not be
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deprived of anything on the basis of a procedural notion that
may be based on wong prem ses, and incorrect reading of the

rules on rebuttal testinony.

Am | out of time?

JUDGE WALLIS: No.

CHAl RMOMAN SHOWALTER:  You don't have to take it.

E WALLI'S: There's no obligation on your
art.

MR, MARSHALL: Thank you, very nmuch.

JUDGE WALLIS: M. Brena, by ny watch, you have
ei ght m nutes.

MR. BRENA: At sone point in the regulatory process
their case must be known and set to be fair. That is CAH- 4,
their case 2 in the direct case.

The worl d changes. It doesn't hold still for any man.
But that doesn't nmean that we can't set rates. At some point
there's always going to be changes. Mre informati on doesn't
necessarily nmean better information. The appropriate response
to inproper rebuttal is to strike it, and nove on.

We can't change the rules at this point and say, well
let's just adopt what M. Marshall suggested. Let's let it al
in and go forward. W haven't had an opportunity for discovery.
We haven't been all owed answering testinony on their new

t heori es and net hodol ogy and new cases. They haven't been
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all oned to discover our answering case. They haven't been
allowed reply testinony on our answering case.
This will be the eighth time their cost of service

wi || have changed. And bear in mind that with any del ay, that

their proposal is to update again. And then at the end of the
day, what is to say that the reply case doesn't conme in again
with a new case. Wy don't we just do this tine after tine
after tinme?

Who is to say that they are ever going to stop and

hold still so we can take a shot at their case? This is a
classic noving target exanple. 1t's not a close case. | don't
want nore discovery. | don't want nore depositions. | don't

want to request the Comm ssion for nore notions to conpel. |
don't want test periods changing. | don't want theories
changing. | don't want to put on a new answering case.

I want to answer the case that they said that they
represented to this Conm ssion and the parties they were relying
on for their rate filing. | want a chance to litigate it. W

go through this whole cycle, and we can let all of this

Qur due process rights are conpletely conprom sed.
It's not fair to us. They should be conmtted to the case that
they filed, that they said they were going to do. They should

be -- they should have to do it. And at the end of the day,
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like | said, we're going to have another change. So the
gquestion is at what point do we stop the never-endi ng change,
because we live in a world of change?

And the answer in this case is they haven't really

presented a single reason why their direct case CAH-4 shoul dn't

be the basis for this hearing.

Wth regard to a few specific issues, he nmentioned
their through-put adjustnent. He tried to advance that as an
idea. That's a new idea. That's a new idea on rebuttal
That's exactly what | am here to argue about, he said. And by
that I don't nmean to personalize it in the first person

But counsel for O ynpic suggested that they only had
one nonth when they filed their FERC case. That's true. But
they didn't file. They filed this case in Decenber. They had
five full nonths of actual through-put information available the
day that they filed their case here.

CHAl RMOVAN SHOWALTER: Wasn't it COctober?

MR. BRENA: Decenber 13.

MR, TROTTER: If | could, Your Honor, the filing was
October 31st, 2211. They didn't file direct testinony on that
date. That was Decenber 13, 2211

CHAl RWOMVAN SHOWALTER:  Thank you.

MR, BRENA: So they had from July through Novenber of

actual through-put information that they could have used for a



2202

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

rate basis, for their rate filing to this Comr ssion. Doesn't
matter when they filed in FERC. They filed in FERC. They had
the information available to them They didn't use it.

Now t hey are comi ng in saying nine nonths of
information is -- we want to use actual. And then they filed a

notion to continue where they said, well, we want to use a ful

year. So they want to change it again

Wel |, you know, they had a shot. They could have used
the actual. They had a shot. They didn't. The regulation --
final formof the regulation, the fact is they haven't suggested
a cost of service change as a result of these regulations. They
just want to put in a bunch of rebuttal testinony about all of
the changes in the law. They haven't quantified any of them as
to what they should be for the cost of service. It's
suppl enental direct. It shouldn't be allowed.

The weld seam we haven't noved to strike any of that
stuff. Smth -- and | would like to respond to Comnri ssi oner
Henstad's question to M. Trotter. This is inproper rebutta
whet her or not you file the notion to disnmiss, whether or not
you file the nmotion to extend, no matter what el se you do. You
don't turn inproper rebuttal into proper rebuttal. You can
continue it. You can do whatever you want, but it's inproper
rebuttal and should be struck

If you disniss the case outright, then the ruling
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becones irrelevant. |If you go in and dismss the parts of it
that | have focused on as filing the prima facie case, that
doesn't change the case fact that at long last M. Smith cones
in with regulatory policy argunents for why the FERC

nmet hodol ogy, and should be struck regardless. |It's inproper
rebuttal and should be struck for that basis unless the whole

case goes away.

Let's see, he referred to Wtness Schink exploring the
ri sk of bankruptcy. His exploration of that in rebuttal isn't
appropri ate.

And finally the timing and the practical concerns of

the Chair, | don't want to go through this whole hearing arguing
about every witness. | think that the tinme in taking up hearing
time to do that -- their rebuttal case is inproper rebuttal. It

has overrun this Comm ssion's schedule in this case.

They have known for a long, long tine that this is what
they were going to file on rebuttal. They have known that these
i ssues woul d cone forward. They are not disadvantaged at all
This shoul d be struck and this proceedi ng should be held on the
basis of case 2, and we should know it.

I don't think the idea of rolling forward and rolling
forward and rolling forward and arguing all through this hearing
about what is in and what is out. To nme, it's very, very clear

what is in and what is out.
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You shoul d have a general ruling so the parties know
and properly prepare for this hearing. Wich we don't have
enough tinme for cross exam nation, even if you strike the
rebuttal case, portions of it that are new or could have been
added in direct.

But if you don't, then we're just going to conpress
this dowmm. We're going to add argunents in. M suggestion is,

take the issues unfairly, take themon with the first few

Wi t nesses by tonorrow, spend the weekend, take themon with
everybody el se so the parties can properly prepare as soon as
possi ble. And as exceptions come up as we go through the
hearing, take themon a case by case basis.

But our nmotion is intended to be conprehensive. It's
i ntended to strike the concept and new net hodol ogy and new cost
of the service schedules that are in there.

| need to know what the case is. They have put forth
seven, they have judiciously abandoned both of their direct case
alternatives. This just isn't the way to do busi ness
practically.

So you need to step in and help us bring this
proceedi ng back into focus and under control. And the way for
you to do that is to say that if it's inproper rebuttal, it
shoul d be struck for all the reasons that were stated, and the

Conpany shoul d be nade to go forward on the case that they
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1 represented to this Conmmi ssion and to the parties that we relied
2 upon that they intended to rely upon, which is their case CAH 4
3 on their direct case.

4 O herwise it's going to be a ness. | would be happy

5 to respond for any questions.

6 (No response.)

7 JUDGE WALLI'S: Thank you very much, M. Brena.

8 Let's be off the record for a few m nutes,

9 pl ease

10
11 (Di scussion off the record.)
12 JUDGE WALLIS: Let's be back on the record,

13 pl ease. W will convene not at 9:30 but at 10:30. The

14 Commi ssi oners have a nunber of pressing matters. | think some
15 of them have been referred to in informal discussions, in

16 addition to the issues that have been raised today. And the
17 Conmmi ssioners want to study these issues and the argunents of
18 the parties carefully before reaching a deci sion.

19 So the plan nowis to convene not at 9:30 but at

20 10: 30, and to take up at the time with the exani nation of Dr.

21 Schi nk.
22 CHAI RWOVAN SHOWALTER:  Dependi ng - -
23 JUDGE WALLIS: Depending, of course, on the

24 Commi ssion's deliberations.

25 Thank you. W're in recess until tonorrow



2206

1 ENDI NG TIME: 5:30 P.M

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



