0001

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

In The Matter of the petition of UT- 033044
Qnest Corporation's Petition to Vol une |
initiate a Mass-Market Switching Pages 1-52

and Dedi cated Transport Case
Pursuant to the Triennial Review
Order.

— N N N N N N N

A prehearing conference in the
above-entitled matter was held at 1:34 p.m on
Monday, October 13, 2003, at 1300 South Evergreen
Park Drive, Southwest, O ynpia, Washington, before

Admi nistrative Law Judge ANN RENDAHL.

The parties present were as follows:

QUEST CORPORATI ON, by Lisa Anderl and
Adam Sherr, Attorneys at Law, 1600 Seventh Avenue,
Room 3206, Seattle, Washington 98191, and Chuck
St eese, Attorney at Law, Steese & Evans, 6400
Fiddlers Green Circle, Suite 1820, Denver, Col orado
80111.

COWM SSI ON STAFF, by Jonat han Thonpson,
Assi stant Attorney Ceneral, 1400 S. Evergreen Park
Drive, S.W, P.O Box 40128, d ynpia, Washington
98504-1028.

PUBLI C COUNSEL, by Sinpn ffitch
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington, 98164.

VERI ZON, by Tinothy J. O Connell
Attorney at Law, Stoel Rives, L.L.P., 600 University
Street, Suite 3600, Seattle, Washington, 98101 (via
t el econference bridge.)

Barbara L. Nel son, CCR

Court Reporter
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COVAD COMMUNI CATI ONS COMPANY and
NORTHWEST COMPETI TI VE COVMUNI CATI ONS COALI TI ON, by
Brooks Harl ow, Attorney at Law, M I|Iler Nash, 4400 Two
Uni on Square, 601 Union Street, Seattle, Wshington,
98101.

COVAD COVMMUNI CATI ONS COMPANY, by Karen
S. Frame, Senior Counsel, 7901 Lawy Boul evard,
Denver, Col orado 80230 (via teleconference bridge.)

MCI and WEBTEC, by Lisa Rackner,
Attorney at Law, Ater Wnne, L.L.P., 222 SW
Col unbia, Suite 1800, Portland, Oregon 97201.

AT&T COMMUNI CATI ONS OF THE PACI FI C
NORTHWEST, TCG SEATTLE, and TCG OREGON, by Rebecca
DeCook, Attorney at Law, 1875 Lawence Street, Suite
1575, Denver, Col orado 80202.

ADVANCED TELCOM | NC., ESCHELON
TELECOM | NC., GLOBAL CROSSI NG LOCAL SERVI CES, | NC.,
| NTEGRA TELECOM | NC., MLEOD LOCAL SERVI CES, I|NC.,
PACWEST TELECOM | NC., TIME WARNER TELECOVMUNI CATI ONS
OF WASHI NGTON, I NC., and XO WASHI NGTON, | NC., by
Gregory J. Kopta, Davis, Wight, Tremaine, 2600
Century Square, 1501 Fourth Avenue, Seattle,
Washi ngton, 98101.

SPRINT, by WIliam E. Hendricks, |11,
Attorney at Law, 902 Wasco Street, Hood River, Oregon
97031 (via tel econference bridge.)

DEPARTMENT OF DEFENSE and ALL OTHER
FEDERAL EXECUTI VE AGENCI ES, by Stephen S. Mel ni kof f,
General Attorney, Regulatory Law Office, U S. Arny
Litigation Center, 901 N. Stuart Street, Suite 700,
Arlington, Virginia 22207-1837 (via tel econference
bri dge.)
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JUDGE RENDAHL: Okay. We'll be on the
record. Good afternoon. |'m Ann Rendahl, the
Admi ni strative Law Judge presiding over this matter
We're here before the Washington Utilities and
Transportati on Conm ssi on on Monday, October 13th,
2003, for a prehearing conference in two dockets.

The first is Docket Nunber UT-033025, In The
Matter of the Inplenentation of the Federa
Communi cati ons Conmi ssion's Triennial Review Order,
and i n Docket Number UT-033044, which is In The
Matter of the Petition of Qwmest Corporation to
Initiate a Mass-market, that's hyphenated, Switching
and Dedi cated Transport Case Pursuant to the
Triennial Review Order. That docket was created this
norning in response to a petition filed by Qaest on
Fri day.

By notice dated Septenber 30th, the
Commi ssion set a filing deadline of October 10th for
any person to file a petition requesting the
Conmi ssion to review the FCC s inpairnment findings
concerning enterprise |oops, direct transport and
mass- market switching and, at the sane notice the
Commi ssi on schedul ed this prehearing conference to
address such a petition.

Quest filed a petition on Friday requesting
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review of the FCC s findings concerning direct
transport and nass-market switching, and by notice
dat ed Cctober 8th, the Conmi ssion cancelled the
prehearing scheduled for |ast week, Cctober 9th, that
was i ntended to address discovery and protective
order issues, and the Commi ssion deferred discussion
of those issues until today's prehearing conference.

So first we're going to address the issues
i n Docket UT-033044, take appearances, petitions to
i ntervene, address scheduling and other issues
associated with that specific docket, and then we
wWill turn to the issue of the formof the protective
order to be entered in the proceeding and the form
and process of discovery for the proceeding.

So before we go any further, let's take
appearances for the parties. And we'll start with
Qnest and Commi ssion Staff, Public Counsel. Then
we' |l go around the table and the conference bridge
for appearances/petitions to intervene. All of you
have appeared before the Conm ssion before, but 1'Il
rem nd you we need the full information in this
initial prehearing for the new docket so we can
create anot her Appendix A for everybody, and a | ot of
that information will be the same as what you've

given in the past.
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What is new for, in some ways, is I'd |like
to know who shoul d receive a paper copy and who
shoul d receive a fax copy, if that's the sane person
or a different person, and |I'Il need everyone's
e-mail, including those who just wish to receive a
courtesy e-mail fromthe Cormission. This is to
sinmplify the anpunt of paper that goes out of the
Conmi ssion, and the ampunt we can send out by e-nmai
is great. GOkay. So we'll start with Qmest.

MS. ANDERL: Thank you, Your Honor. Lisa
Anderl, representing Qvest. M business address is
1600 7th Avenue, Room 3206, Seattle, WAashington,
98191. Phone, 206-345-1574; fax, 206-343-4040;
e-mail is |lisa.anderl @west.com

"Il also enter an appearance for Adam Sherr
in my office. Hi s telephone is 206-398-2507; his fax
is the same as mine, and his e-mail is
adam sherr @west . com

Further, we do have another outside counse
who | would like to have included on the e-mail,
that's going to be in addition to M. Steese, who
will enter his own appearance. That is Ted Smth.
Hs e-mail is tsmth@toel.com And we'll provide
the rest of the contact information for himeither

via letter or the next tine there's a need for
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appearances, if that's all right with you, Your
Honor .

JUDGE RENDAHL: That's just fine. So he's
just for e-mmil service only?

MS. ANDERL: Right. And | should receive or
ny office should receive the fax and the paper, and
everybody el se shoul d receive, including ne, should
receive e-mils.

JUDGE RENDAHL: Right. [I'Il clarify now

that anyone who's receiving paper and fax service

will receive an e-mail. Everyone will receive an
e-mail. | just -- there's a subset of folks that
will receive paper and fax service. M. Steese.

MR. STEESE: Yes, Chuck Steese, also on
behal f of Quest. I'mwth the firmof Steese and
Evans. CQur address is 6400 South Fiddlers Green
Circle, Suite 1820, Denver, Col orado, 80111. M
t el ephone nunber is 720-200-0677. A correction to
the fax fromlast tine. Two nunbers were transposed.
The fax nunber is 720-200-0679. Then e-mail is
csteese@- el aw. com

JUDGE RENDAHL: Thank you, M. Steese. For
Conmi ssion Staff.

MR, THOMPSON: Jonat han Thonpson, Assi stant

Attorney Ceneral, representing Staff. M address is
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1400 South Evergreen Park Drive, S.W, and it's al so
P. 0. Box 40128, and it's in O ynpia, Washington
98504. M tel ephone nunber is 360-664-1225; fax is
360-586-5522; and ny e-mail is jthonpso@wtc.wa. gov.

JUDGE RENDAHL: Thank you. For Public
Counsel

MR. FFI TCH: For Public Counsel, Sinon
ffitch, Assistant Attorney Ceneral, Public Counse
O fice, 900 Fourth Avenue, Suite 2000, Seattle,
Washi ngton, 98164. Phone is 206-389-2055; fax,
206-389-2058; e-mail is sinonf@tg.wa. gov.

JUDGE RENDAHL: Thank you, M. ffitch. Now,
starting with M. Kopta, we'll go around the table.

MR. KOPTA: Thank you, Your Honor. Gregory
J. Kopta, of the Law Firm Davis Wight Tremaine, LLP
2600 Century Square, 1501 Fourth Avenue, Seattle,
Washi ngt on, 98101-1688. Tel ephone, 206-628-7692;
fax, 206-628-7699; e-mil gregkopta@lwt .com

|'' m appearing here for the follow ng
parties: Advanced Tel Com Inc., Eschelon Tel ecom
Inc., dobal Crossing Local Services, Inc.; Integra
Tel ecom Inc., MLeod Local Services, Inc.; PacWest
Tel ecom Inc., Tine Warner Tel ecom of Washi ngton
L.L.C., and XO Washi ngton, Inc.

Wth respect to service, | would be the one



0008

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recei ving paper and fax. And with respect to the
e-mail list, they are the sane as the contacts and
e-mails provided in Attachnent A to the prehearing
conference order in Docket Number UT-033025, with the
addition of Victor Alluns, for Advanced Tel Com Inc.
H's e-mai|l address is vic.allunms@e.com And | can
provi de sonme additional contact information for him
and for other parties, if necessary, via letter after
this prehearing conference.

JUDGE RENDAHL: Thank you. Now, in the
UT- 033025 docket, M. Trinchero had entered an
appearance for many of these same parties. Are you
substituting now for M. Trinchero?

MR KOPTA: Yes, | am

JUDGE RENDAHL: Ckay. So we should take M.
Trinchero off of the list for 33025?

MR. KOPTA: Yes, please.

JUDGE RENDAHL: Ckay. Thank you. Ckay.
M. Harl ow.

MR, HARLOW Thank you, Your Honor. Brooks
Harlow, with the firmof MIler Nash, LLP. W
address is 4400 Two Uni on Square, 601 Union Street,
Seattl e, Washington, 98101. M tel ephone is
206-622-8484; ny fax is 206-622-7485; ny e-mail

address is brooks. harlow@n || ernash.com W are
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appearing today for Covad Communi cati ons Conpany and
for the Northwest Conpetitive Communications
Coal i tion, abbreviated NWCCC.

Starting first with Covad, Covad's in-house
counsel, who is on the bridge line this afternoon, is
Karen, spelled K-a-r-e-n, S. Frane. She is senior
counsel with an address of 7901 Lawy Boul evard,
Denver, Col orado, 80230. Tel ephone, 720-208-1069;
fax nunber is 720-208-3350, and e-nmil address
kf rame@ovad. com

Ms. Frame and | should receive the mail and
fax copi es on behalf of Covad. And in addition, we
request a courtesy e-nmail to Charles Watkins, who
goes by Gene, and his e-mail address is
gwat ki ns@ovad. com

In addition, on behalf of both Covad and the
NWCCC, we'd request courtesy e-mail to David Rice of
our office. His e-nmail is david.rice@rl!|ernash.com
On behal f of the NWCCC, the internal address is
Andrew |Isar, MIller Isar, Inc., 7901 Skansie,
S-k-a-n-s-i-e, Avenue, Suite 240, G g Harbor,

Washi ngton, 98335. Tel ephone is 253-851-6700; fax is
253-851-6474; e-muil is aisar@vllerisar.com |
think that covers the courtesy e-mails. |If not, |'ll

I et you know.
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JUDGE RENDAHL: Okay. And just to clarify,
both you and Ms. Frane, for Covad, need a paper and a
fax copy?

MR. HARLOW Yes, Your Honor.

JUDGE RENDAHL: Ckay.

MR, HARLOWN We'd appreciate that.

JUDGE RENDAHL: That's no problem Just
wanted to clarify.

MR. HARLOW And both M. Isar and | need a
paper copy, although | don't need to receive two
paper copies on behalf of both clients.

JUDGE RENDAHL: You won't. When this goes
down to the Records Center, they will condense nanes
for purposes of service.

MR, HARLOW Yes. | just -- for sone of the
parties' sake, who might not be famliar with our
practice.

JUDGE RENDAHL: And Ms. Rackner

MS. RACKNER: Thank you, Your Honor. |I'm
Li sa Rackner, with --

JUDGE RENDAHL: You'll need to speak into
the m ke.

M5. RACKNER: |s that better?

JUDGE RENDAHL: Yeah, that's much better.

Thank you.
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1 M5. RACKNER: Lisa Rackner, with the Law

2 Firmof Ater Wnne, LLP. M address is 222 Sout hwest
3 Col unmbi a, Suite 1800, Portland, Oregon, 97201. M

4 phone is 503-226-8693; ny fax nunmber is 503-226-0079;
5 and nmy e-mail address is Ifr@terwnne.com |'m here
6 on behalf of MCl and al so for WBTEC

7 Wth respect to MCI, M chel Singer Nelson

8 will also be appearing. She should receive paper and
9 fax, as should I, for MCl. Ms. Singer Nelson's

10 contact information is 707 17th Street, Suite 4200,
11 Denver, Col orado, 80202. Her phone is 303-390-6106;
12 her fax number is 303-390-6333; and her address is
13 m chel . si nger _nel son@mci .com

14 Wth respect to WeBTEC, Art Butler is also
15 maki ng an appearance. M. Butler's address is Two
16 Uni on Square, 601 Union Street, Seattle, Wshington,
17 98101. | apologize, | don't have his phone and fax
18 with me today.

19 MR, HARLOW | can get that for you.

20 MS. RACKNER: Okay. Meanwhile, his e-nuil

21 i s aab@t erwynne. com

22 JUDGE RENDAHL: Okay. Let ne clarify your
23 t el ephone nunber. |If you'd repeat it again for ne.
24 MS. RACKNER: 503-226-8693.

25 JUDGE RENDAHL: Thank you.
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MS. RACKNER: Thank you. And I'mgoing to
-- let's see. Okay. Art Butler's phone nunber is
206-623-4711; his fax is 206-467-8406.

JUDGE RENDAHL: Thank you. And both you and
M. Butler should receive paper and fax service?

MS. RACKNER: No. Wth respect to WeBTEC,
no, I'll -- e-mail is fine for ne.

JUDGE RENDAHL: But as to MClI, both you and
Ms. Singer Nelson need to receive paper and fax
service?

MS. RACKNER: Yes, that's correct.

JUDGE RENDAHL: Okay, as well as e-nmil.

MS. RACKNER: Well, | nean --

JUDGE RENDAHL: | nean, you'd get e-mail --
everyone will get e-mail anyway.

MS. RACKNER: Well, | don't know If you have
a provision in the rule. | nean, if |I'mgetting

paper, an e-mail and fax is probably superfluous, so
JUDGE RENDAHL: Well, sonetines if there's a
rush, we will send out a fax instead of U S. Mil
So you won't receive mail, fax, and e-mail on
everything that goes out, so --
MS. RACKNER: ©Oh, okay. Thank you.

JUDGE RENDAHL: That woul d be superfl uous.
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Ms. DeCook.

MS. DeCOOK: Thank you, Your Honor. Rebecca
DeCook, on behal f of AT&T Conmunications of the
Pacific Northwest, Inc., TCG Seattle, and TCG Oregon.
My busi ness address is 1875 Lawence Street, Denver
Col orado, 80202, Suite 1575. M phone nunber is
303-298-6357; fax number 303-298-6301; e-nmil address
decook@tt.com and | should be the one getting paper
and fax.

O her e-mail recipients would be Kat hy
Brightwell. Her e-nmil address is
brightwell @tt.com Mary Tayl or, her e-nmmil address
is mryntaylor@tt.com And Adam Wal czak, and his
e-mai |l address is awal czak@tt.com

JUDGE RENDAHL: Thank you. Okay. On the
bridge line, we'll begin with M. Hendricks.

MR. HENDRI CKS: Tre Hendricks, on behal f of
Sprint Conmuni cati ons Conpany, LLP. M address is
902 Wasco Street, Hood River, Oregon, 97031. MW
t el ephone nunber is 541-387-9439; fax nunber is
541-387-9753; and ny e-mai|l address is
tre.e.hendricks.iii@mil.sprint.com

JUDGE RENDAHL: Thank you. And is there
anyone who needs to receive e-nmil service?

MR. HENDRI CKS: Not at this tine.
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1 JUDGE RENDAHL: Okay. And you would be

2 recei ving paper and fax --

3 MR. HENDRI CKS:  Yes.

4 JUDGE RENDAHL: -- service? OCkay. M.

5 O Connel I.

6 MR. O CONNELL: Good afternoon, Your Honor.

7 Timothy J. O Connell, Law Firm of Stoel Rives, LLP,

8 600 Union Street -- excuse nme, that's University

9 Street.

10 JUDGE RENDAHL: |'m sorry?

11 MR, O CONNELL: It's University Street.

12 JUDGE RENDAHL: Ah, thank you.

13 MR. O CONNELL: | noticed that same error is

14 in the Exhibit A --

15 JUDGE RENDAHL: We will fix it.

16 MR. O CONNELL: -- in the 033025 docket.

17 600 University Street, Suite 3600, Seattle, 98101.

18 Tel ephone is 206-386-7562; fax is 206-386-7500; and
19 e-mail is tjoconnell @toel.com Also --

20 JUDGE RENDAHL: M. O Connell, can you speak

21 up just a bit?

22 MR. O CONNELL: I'mtrying here, Your Honor.
23 I'"mgetting over a bit of the flu, so | apol ogi ze.
24 JUDGE RENDAHL: Ckay. Understand.

25 MR, O CONNELL: Did you get the e-nmil
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addr ess?

JUDGE RENDAHL: 1've gotten everything, but
| think it mght be easier for the court reporter now
that you' ve spoken up

MR, O CONNELL: Al right, I'Il try. Also
pl ease, e-mmil|l service for Joan M Gage for Verizon
Her e-mai| address is joan.gage@erizon.com And
ki nberly. a. dougl ass@eri zon. com

JUDGE RENDAHL: Thank you. In the UT-033025
docket, we also had e-nmil service for Ms. Fisher and
M. Potter. Do you wish to include them as well?

MR. O CONNELL: | don't believe that will be
necessary.

JUDGE RENDAHL: Okay. Thank you. M.
Frame, M. Harlow s given your appearance.

M5. FRAME: Yes.

JUDGE RENDAHL: |s there anything you wi sh
to add?

MS. FRAME: No, Your Honor. That's fine.
He did a great job.

JUDGE RENDAHL: Yes, he did. M. Melnikoff.

MR. MELNI KOFF: Good afternoon. |'m Stephen
S. Melnikoff. M address is General Attorney,
Regul atory Law Office, U S. Arny Litigation Center

901 North Stuart, S-t-u-a-r-t, Street, Suite 700,
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Arlington, Virginia, 22207-1837. | represent the
consuner interests of the Departnment of Defense and
all other federal executive agencies.

The appearance and the e-mail addresses will
be the same as we had in Docket 033025. M phone
nunber is 703-696-1643; ny fax nunber is
703-696-2960; nmy e-mail address is
st ephen. nel ni kof f @qda. arny. mail. | notice on
Appendi x A to 033025 docket, there's an extra @

i nserted between the four letters and Arny. It
shoul d be a dot.

JUDGE RENDAHL: Thank you.

MR. MELNI KOFF: | woul d request paper and
fax service, as well as e-mail. And for e-mail only
woul d be Robert W Spangler, S-p-a-n-g-l-e-r, and his
e-nmui | address is rspangl er @navel y-ki ng. com

JUDGE RENDAHL: Thank you.

MR. MELNI KOFF:  Thank you.

JUDGE RENDAHL: 1s there anyone el se on the
bridge |line who's appeared since we started this
prehearing? GCkay. Well, | think we've nmade it
t hrough the appearances. Thank you very nuch.
Hopefully the next time we won't have to go through
this tedious detail, but | appreciate the

i nf ormati on.
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Because, in part, we are beginning a new
docket in this prehearing and it was initiated by
Qnest, in the past we haven't really done petitions
for intervention because it was a
Commi ssion-initiated docket. And so | guess | wll
open the floor to anyone who wi shes to nmake a
petition to nove to intervene in this proceeding.

M . Kopt a.

MR. KOPTA: Yes, thank you, Your Honor. |
woul d petition to intervene on behalf of all of the
clients that | represent here today. Wile normally
I would have subnmitted witten petitions to
intervene, | think, under the tinme intervals, |I'm
relying on the ability to make an oral petition at
this prehearing conference.

All of the clients that | represent provide
| ocal exchange conpetition in the state of WAshington
in conpetition with Quaest, and all of them have a
strong interest in the outcome of this proceeding,
since it addresses the extent to which unbundl ed
switching and, on certain routes, transport wll
continue to be avail able at TELRI C-based rates, and
therefore, they have a strong interest in this
proceedi ng.

And | represent that they will not broaden
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the issues in this proceeding and will provide

i nformati on and participation that will benefit al
parties and the Commi ssion in devel oping the
appropriate record to nake the determ nation that the
FCC has del egated to this Comm ssion to nmake.

JUDGE RENDAHL: Thank you. Ms. Anderl, M.
Steese, is there any objection to petitions to
intervene by M. Kopta's clients?

MS. ANDERL: No, there's not, Your Honor,
and in fact, if it would speed the proceedi ngs al ong,
or even if it wouldn't, we're willing to stipulate
that all parties who have nmade an appearance so far
to date in this proceeding are appropriate parties,
and we woul d not object to the participation of any
of them

JUDGE RENDAHL: Ckay. So are we
stipulating, essentially, is everyone in agreenent in
this roomand on the conference bridge that
essentially any party that appears today is neking a
verbal petition to intervene today, and there's no
objection to those petitions?

MS. ANDERL: That's correct for Qwest, Your
Honor .

MR, KOPTA: Correct, from our perspective.

MR. HARLOW Yes, Your Honor.
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M5. DeCOOK: Sane for AT&T.

MS. RACKNER: And for WeBTEC and MCI

MR. O CONNELL: Your Honor, this is Tim
O Connell, for Verizon. W are participating here,
frankly, to nonitor Qamest's petition only. W do not
seek party status.

JUDGE RENDAHL: All right. So you are an
interested party, interested person?

MR. O CONNELL: Yes, please.

JUDGE RENDAHL: Okay. Conmi ssion Staff.

MR, THOMPSON: And Staff has no objection to
t hat .

MR. HENDRI CKS:  Sprint Communications, also,
no objection, and seeks status as an intervenor.

JUDGE RENDAHL: So you do seek party status?
You cut off at the end, M. Hendricks.

MR. HENDRICKS: |'msorry. | said Sprint
has no objection and al so seeks status as an
i ntervenor.

JUDGE RENDAHL: Thank you. Okay. Well, the
next thing we need to do is talk about Qwest's
petition and how we're going to handle it. So I'm
proposi ng we go off the record for the nonment and
tal k about scoping and scheduling, and we'll put it

back on the record, unless parties have an objection
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to that. Okay. So we'll be off the record.

(Di scussion off the record.)

(Recess taken.)

JUDGE RENDAHL: Let's be back on the record.
After significant discussion, we have tal ked about
the issues, scoping issues for the Qmest proceedi ng
33044. In particular, talking about the mass-nmarket
case identified four high-level issues that need to
be dealt with, that is, defining the market,

i dentifying the proper nunber of lines, DSO Iine
cut-off, determ ning an appropriate hot cut process
for Qmest, and conducting the trigger analysis and
the potential deploynent anal ysis on nass-market
swi t chi ng.

On the transport case, there are fewer
i ssues, although quite a bit, quite a nunber of
i ssues still remmining, but those are primarily the
trigger issues under transport.

How we are going to do that, and after a
great anount of discussion, the Conmm ssion will issue
a set of bench requests to the parties in this case,
as well as nonparty CLECs, on the 21st -- or by the
21st of Cctober, with responses due on Novenber the
17th. \Wile they are bench requests, those responses

al so need to be -- or at |east we need to di scuss
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this further |later as to aggregation, et cetera.
There's sone discussion as to whether this is just
filed with the Conmission or filed with all the
parties. So we'll talk about that after we finish

with this scheduling.

A subset of that is there will be a set of
bench requests that will address the batch cut
i ssues. Those responses will be due on Novenber the

3rd. There's a sinultaneous filing date on Novenber
the 7th for parties to identify issues based on the
bench requests for the discussion of batch cut

m gration, a batch cut nigration process for Quest,
and any proposed processes that the parties may have,
Qnest and ot her parties.

W will have a workshop here at the
Commi ssi on begi nni ng Wednesday norni ng, Novenber the
12th. We will recess in the afternoon or convene
el sewhere in the building in the afternoon because of
the open neeting, and continue on the 13th and the
14t h.

The next deadline in this -- that we've
tal ked about is a first round of -- well, Qrest will
file its formal case on Decenber 19th. Any other
party is also open to file an initial case on

Decenber 19th, but all parties nust discuss the issue
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of market definition and DSO cutof f.

Round two filing date is on January 30th.
That will involve response to any market definition
or DSO cutoff issues in round one and any trigger
case that was filed, trigger or potential deploynment
case that was filed in round one.

Under st andi ng that that responsive -- that
response, if a party didn't file an initial case, may
i nvol ve new i nformati on, we have reserved a third
round, which will be due at the Conm ssion on
February the 20th, but that is not a of-right
rebuttal round. Parties nmust establish good cause
and, in ny prehearing conference order, | will
identify a date for parties to make a notion for
maki ng such a rebuttal filing.

On the 23rd of February, parties will have
to file their list of exhibits, w tnesses, cross
exhibits, et cetera, for the prehearing conference on
Tuesday, February the 24th. Hearings will be the
week of March 1st and the week of March 15th, and
post-hearing briefs, sinultaneous round of briefs
will be due on April 15th, to allow the Comm ssion to
get an order out by June 30th, | believe is the date.

Have | captured all of the discussion on the

substantive dates and tinmes? There was a great
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amount of discussion that we had that was not
captured, but any further -- any coments based on
t hat ?

MR. HARLOW Well, you know, we didn't talk
about the possibility of two rounds of briefing,
which we usually do, and there's usually a good
reason for it.

JUDCGE RENDAHL: So if we have the first
round on April 15th and the second round -- well, no
| ater than the 30th, any thoughts? GCkay. So we'l
do April 30th for second round.

Okay. So | think there's our schedul e.
We'll be off the record now until 20 after 4:00, and
then we're going to come back and tal k about the
draft protective order that was over there, you guys
have copi es now, and al so further discussion of
di scovery issues, particularly who gets it all and
how we conmpile it. Ckay. We'Ill be off the record
till 4:20.

(Recess taken.)

JUDGE RENDAHL: Let's be on the record. W
are back on the record after a brief break. W're
now going to turn to discussion of discovery.

MS. ANDERL: Your Honor, | don't think your

m ke is on.
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JUDGE RENDAHL: It's not. Can you hear me
now?

MR. O CONNELL: Yes, we can hear you now.

JUDGE RENDAHL: Great. We're back after a
short break, and we're now going to turn to
di scussi on of discovery issues and protective order
Because we were just recently tal king about discovery
i ssues, let's talk about that first. And we'll keep
this discussion on the record, because | think I'm
going to want to go back and listen to it later, or
read it.

I think the biggest issue has to do with the
bench request responses. And in prior proceedings,
t he Comm ssion has asked Staff to aggregate that data
and distribute it. So I'd like to know fromthe
parties their thoughts on that. Do we need to -- has
it been helpful -- are there reasons in this case why
we shouldn't be doing that? Just kind of lay it out
there. Any takers?

MS. ANDERL: Sure, Your Honor. This is Lisa
Anderl, for Qwmest. In the prior cases, | think that
t he aggregati on was done because -- well, at least in
the nost recent case, because the information was
requested by notion of Staff to the Conm ssion asking

that the Conmission require the CLECs to produce the
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data, and the Staff wi shed to use it in its direct
case.

Because of concerns about confidentiality,
it was agreed anongst the parties that Staff and
Publ i c Counsel would see the disaggregated data, but
no other parties would. That was satisfactory for us
for purposes of that case, but would not be
satisfactory for us for purposes of this case, sinply
because the analysis that we need to do to exani ne
this raw data to nake determ nations about market is
goi ng to be dependent upon our being to see the
di saggregated granul ar dat a.

It would not really serve our purposes or
t he purposes of the proceeding to allow a party to
overlay its judgnent on terns of how the data ought
to be aggregated before anybody el se gets to see it.

And so we think that, with the protective
order in place, parties -- and understandi ng that
respondi ng CLECs who are not parties mght wish to
nevert hel ess designate their responses as highly
confidential pursuant to the protective order, we
think that would satisfy any party's concerns about
confidentiality, and that no other restrictions
shoul d be put on the dissem nation of the data.

JUDGE RENDAHL: Comments, Ms. DeCook.
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MS. DeCOOK:  Your Honor, it was AT&T's view
that this case is a little different fromconpetitive
classification cases in that there would need to be
sonme pretty highly-confidential, sensitive
information that -- and nost of it would be highly
confidential, sensitive information that you'd need
to have and the other parties would need to have
sinmply to make their case. And that's kind of why we
designed the protective order and negotiated it with
Qunest and MCl in the way we did.

Havi ng said that, though, there are also
guestions in Qunest's discovery now, which | think we
woul d take the position that if we were forced to
di scl ose, I'mtal king about business plans, future
busi ness plans, forecasts, that kind of information,
that we would want to have a different treatment for
because we think that is -- that even is nore
conpetitively sensitive, and we woul dn't want that in
any conpetitors's hands.

Whether that's -- | don't know how you
aggregate that, nunber one. | don't know how you
mask that, nunber two, but that is an issue, if we're
forced to disclose it, that we would want to bring
bef ore the Conmi ssion for resolution

There al so mi ght be sone revenue data, for
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exanpl e, that we think needs to be nasked. But we
decided to deal with that on a case-by-case basis
when we had an actual request and where we were
required to produce sonething that rose to that

|l evel, rather than trying to build it into the
protective order.

We hope it will be a small category of
docunent ati on and not overwhel mthe record, but that
was sort of our thought process in comng up with the
protective order that we did.

JUDGE RENDAHL: Ms. Rackner

MS. RACKNER: MCl's in agreenent with AT&T.

JUDGE RENDAHL: M. Harl ow.

MR. HARLOW Thank you. | can appreciate
Qnwest and the other parties' need or desire for
hi ghly confidential data from nonparties, but | think
you' ve got some real jurisdictional and statutory
problems with nonparties in responding -- and | don't
have the statute in front of me, unfortunately, or
available to me, but ny recollection is that the
non-parties receiving a general order can designate
their responses as comercially sensitive by the
provi sions of the Public Records Act, and that then
the Commi ssion or the parties would have to junp

t hrough those hoops in order to obtain disclosure of
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that, and the Commi ssion doesn't really have
jurisdiction over nonparties to bring that data in to
thi s docket.

So at best, you're introducing a |ot of
potential delay if parties take advantage of the
ability to designate their docunents under the Public
Records Act, and at worst you nmay never get it in
here, because you may end up going to court over that
data. So | see sone real problens with the direct
access that Qwmest is seeking.

JUDGE RENDAHL: M. Kopt a.

MR. KOPTA: Thank you, Your Honor. This is
a very difficult subject, and it was when it's cone
up in every other proceeding. | think one of the
ways that we got around it in the past was to have a
third party aggregate the information so that no
conpetitor got to see highly-sensitive information
from another or nultiple other conpetitors.

It seens like we're not going to be able to
dodge that issue here, because it seens as though the
parties, or at |east Qwmest, and perhaps sone others,
believe that it's necessary to see di saggregated data
wi t hout the benefit of having it being aggregated and
t hereby masked to a certain extent.

And | know that -- | share Ms. DeCook's
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concern that there's maybe even a finer gradation in
hi ghly confidential information as to, you know, what
-- gee, we could live with this as being seen by

ot her parties as highly confidential, and what |

t hi nk people would have a very difficult time with
providing to anyone who is in the position of a
conpetitor, because, as nuch as we try, we are

| awyers that are linmted by our ability to wite

| anguage and enforce | anguage and, you know, we don't
know what's going to happen with that information,
and we have justifiably concerned clients that, even
with all of these protections, that things happen and
t hat people get information that they shouldn't.

As | say, we can do our best to try and
prevent that, but this is people's business, you
know. These are people making a | ot of nobney, or
maybe not so nuch noney. There's a |ot at stake
here. And it's, at |least froma CLEC perspective,
there are a lot of -- there are wolves at the door
and sone of this information is going to help those
wol ves.

And so | think that we need to be m ndful of
that, and to keep at a bare m ninumthe anount of
hi ghly-confidential information that needs to be

provi ded, and for the Commi ssion to do all that it



0030

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

can to try and mask, aggregate, do what's necessary
to mninze the extent to which individual conpany
data is given to other conpanies.

| can't be any nore specific than that,
because we don't know what kind of information's
going to be requested in a bench request and how nuch
other parties are going to follow up and ask for
information that's even nore detailed and even nore
sensitive

But we would sinply ask that, to the extent
possi bl e, that highly confidential information be
di scl osed, at a bare mininmum to every party.

JUDGE RENDAHL: So you're asking that the
hi ghly confidential information is disclosed to every
party.

MR. KOPTA: Well, to the extent that it's
di scl osed to any party, then it needs to be disclosed
to all parties. To the extent that the Commi ssion
can aggregate it -- and you know, |I'mthinking in
terms of, for exanple, to the extent that a
transport, where you have your transport is highly
confidential, I'"mnot sure you need to know t hat
Conpany X has transport from Point Ato Point B, and
so does Conpany Y, and the identity of the people

that have these specific transport routes. It seens
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to nme that you could say Conpany A, Conpany B and
Conpany C have transport routes across -- have built
their own transport across those routes without
necessarily identifying which conpany it is.

That's just an exanple that cones, you know,
right off the top of ny head, that there are
circunstances in which it seens |ike perhaps an
aggregation would be sufficient. And that's just an
exanple of a way of m nimzing the extent to which
hi ghl y-confidential information of individua
conpani es needs to be disclosed to other conpanies.

I'"mjust saying that ny clients have two

concerns. Nunber one, to mnin ze the extent of

confidential -- highly-confidential information that
they need to disclose, and also -- and this is
something we'll |I'msure discuss |ater -- that every

party needs to have equal access to whatever
information is disclosed to all parties, as opposed
to aggregated by whether it's Conmi ssion Staff or
Public Counsel or the Commission Staff. | mean, the
advi sory section of the Conm ssion, as opposed to the
advocacy section of the Conm ssion

MS. RACKNER: Your Honor, perhaps it woul d
be hel pful to distinguish between a true aggregation,

the quantitative informati on and net hods by which we
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could mask the identities of CLECs, because | haven't
heard anyone here say that they believe that it is
rel evant to know the identities of specific CLECs who
are offering services in particular areas. And it
seens to ne that there is no reason why the names of
any respondents to the surveys need to be nmde
publi c.

What | woul d suggest is we give them
identities one through however nmany there are. Now,
that isn't to say that it won't be fairly sinple to
figure out the identities of certain CLECs who are
operating in particular areas, but it would afford
some nmodi cum of additional protection to the
i nformati on.

On the other hand, aggregating information,
| think -- | guess | would have to hear about what
particul ar information was proposed to be aggregated,
how, but | would suggest that, given the granularity
of the inquiry that the Conmi ssion is about to
undertake, that there'd be very few nethods of
aggregation that wouldn't deprive the parties of
i nformati on that they need to have.

JUDGE RENDAHL: M. Thonpson.

MR, THOMPSON: Well, | would just agree that

that's my sense as well. | mean, in the conpetitive
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classification cases, generally we were dealing wth,
you know, line counts by wire center, and it's just
-- | just think it calls for a nore granular inquiry.

JUDGE RENDAHL: I n this case?

MR. THOMPSON: In this case

JUDGE RENDAHL: And do you have any comments
on M. Harlow and M. Kopta's suggestions?

MR. THOWPSON: Well, it seems to nme sensible
to maybe start with what's been proposed, but then
in the event that a particular data request crosses
some -- that line, that we address it at that point
and figure, you know, if there is sone way that
everybody's happy with, that we could do sone kind of
maski ng or aggregation that everybody be involved in
the process of figuring howto do that, rather than
just Staff sort of proposing something that people
m ght not be -- might not allow themto use the
informati on to, you know, advance whatever case they
want to nake.

JUDGE RENDAHL: 1'mgoing to take coments
fromthe bridge |ine and then conme back to Quwest.
Anyone on the bridge wish to weigh in here?

MR. MELNI KOFF: This is Steve Melnikoff. 1In
the prior case, the conpetitive classification, we at

| east found that to be excluded from access to that
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material, even though we were not conpetitors, put us
really at a disadvantage, and we would not like to
see that here. And | think that M. Thonpson's
suggesti on would be worth follow ng up on, depending
whet her we need to or not, once we see the lay of the
| and.

JUDGE RENDAHL: Anyone el se on the bridge
line? M. Steese, and then Ms. DeCook

MR. STEESE: When we | ook at the industry
that we're in, one of the unique aspects of it and
difficult aspects of it is we're conpetitors and
whol esal e providers at the sane tinme, we being Quest.
And when you |l ook at this situation, the Triennia
Revi ew Order puts square in front of us the absolute
necessity of getting information that everyone around
the table, Qwest included, would recognize as highly
confidential. But at the sane tine, we need to
assess, on a conmpany-by-conpany basis, their
depl oynent and pl ans.

And aggregating deprives Qnmest of the very
evidence it needs to put forward detail at a | eve
required, potentially, even to nmake its case on
mass- mar ket switching. Wat can a conpetitor do,
what ki nd of margins do they have, how do they

achi eve those margins, to whom can they serve, and to
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whom are they planning to serve, which is one of the
very elenments of the test.

And so when you | ook at this particular case
and the standards the FCC has set, by definition, we
need to know who the conpetitors are. If we get
conpany one through 30, how are we to serve
addi ti onal discovery? |f we get conpany one through
30, how are we to know if we need to subpoena a
person to come to testify, to put evidence on the
record, and to go into greater detail

And when you | ook at cases around the
country, when you have cases between conpetitors, and
there are cases every day between competitors, albeit
not in the sane kind of context, but there are, and
what do they require. Those cases require a
protective order and they require that if you are to
see a conpany's highly-confidential equival ent
material, that the protective order says
specifically, Parties, nmeaning individuals involved
in conpetitive decision-nmaking, cannot see that
material, and that is exactly why AT&T and Qmest have
wor ked out the very | anguage we have in this
protective order, to nmake sure that, at the get-go,
the kinds of people that can see this are going to be

di sclosed and it's going to be people that cannot
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take advantage of this in a conpetitive context going
forward, outside |lawers, outside consultants, inside
| awyers, and two experts, at nmost, internal for any
one person. That's it. That's the limt.

And so highly-confidential material isn't
going to go to everyone in the conpany. |It's not
going to go to anyone that's involved in sales or
mar keting, it's not going to go to people who can
take advantage in a conpetitive context. [It's people
that can use it in this docket to put forward
evi dence and informati on so the Comm ssion can make a
deci si on.

And that's exactly how cases are run in an
antitrust context, in a patent context, in a
copyright context across the country. And so when
you | ook here, we just cannot deprive Qmest of the
information it needs to put forward a case. And the
same of the CLECs. You have to | ook at the evidence
in a disaggregated format in this case. That is
exactly what the TRO says.

So as much as | understand the concern being
expressed, this case just doesn't allow for that, and
to have Qwest and the Comm ssion and the CLECs put
forward the evidence that's required. So we very

strongly think that highly-confidential nmateria
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needs to be provided, not only to Qvwest, | agree with
M. Kopta conpletely, to all parties in the case, and
treated in the -- with the utnost of respect that it
deserves, and to only go to a very limted nunber of
peopl e.

JUDGE RENDAHL: Any other thoughts? Ms.
DeCook.

M5. DeCOOK: | think you heard from M.
St eese the bal ance that we were trying to strike in
drafting the proposal that we did. And | think
you' ve al so heard that there are a nunber of concerns
with different types of data, but we really -- you
can't deal with that in the abstract.

You really have to -- | nean, | think it's
i ncunbent upon the CLEC, if they have a particul ar
type of data -- like for us, it would be nmarketing
pl ans, as an exanple, future marketing plans. | know
that there's one person that Qwest wants to have
access to highly-confidential information. | believe
that person also sits on product teans. | don't
think that person should be allowed to see AT&T' s
future business plans, or any other CLEC s future
busi ness plans, for that matter.

W may need separate, distinct protections,

dependi ng upon a specific class of data. | agree
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with M. Steese that this is not a case, for the nost
part, that you can nask data or aggregate data.

There may be a unique type of data that you can do
that to, but you can't deal with that in the
abstract.

So | would suggest that if there is a
particul ar type of data that a CLEC feels isn't
addressed properly by the current protective order
then they have to cone in and bring that before you
and the Commi ssion and explain why it falls into a
uni que cl ass.

We all have these concerns, but there is a
bal ancing that has to be done in order to litigate
this case. And hopefully we struck the appropriate
bal ance for the lion's share of the information.

JUDGE RENDAHL: Okay. Well, this is a good
segue into the protective order discussion, but |
think what | -- it's getting late, but in ternms of
di scovery, the Comm ssion is invoking the discovery
rule. The Conmission will be issuing bench requests,
and the parties are -- may, you know, use the
di scovery rule and all of the discovery nethods in
the discovery rule to proceed in this case.

Di scovery is going to be the biggest issue in

this case and that's going to be the biggest source
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of conflict in this case, so it is incunbent on al
parties to bring disputes to nme i mediately after
havi ng di scussed with one another the issue. Instead
of just having an issue and calling ne up and sayi ng,
I have an issue, | want you to discuss it with each
ot her before you bring it to ne, but | do want to
know i medi ately so that we can resolve it and nove
on.

Sone of that is set forth in the draft that
you all sent to me, as well as the draft that | have
circulated to all of you in the protective order in
terms of highly-confidential data, but there are
processes in the Commission's rules for resolving
di scovery disputes, and | just want to encourage
everyone to avoid delay by bringing disputes to ne
for resolution as quickly as possible.

So let's talk about the protective order
Do all of you have a copy of what | circul ated? What
| attenpted to do in this draft, after trying to
nodi fy the draft you all sent to ne, | just gave up
and started with ours and inserted. So what this is
this is the Conm ssion's standard protective order.
Single underline is a conbination of my edits and
what the parties proposed.

If you'd |l ook on page -- | guess if you
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start -- because both drafts, both the Conmi ssion's
standard order and the draft that was subnmitted
i ncluded a lot of very nuch the sane infornmation
Some of it was phrased differently in MCl, Qwmest's
and AT&T' s proposed draft.

The nobst significant changes had to do with
-- if you look at paragraph seven of the draft | gave
you, the purpose of access and use, and | inserted
the parties' |anguage on that point having to do with
persons havi ng access shall not use any confidentia
informati on to design, devel op, provide or market --
sorry, Barbara -- any product, service or business
strategy that would conpete with any product or
service of the party asserting confidentiality.

Simlarly, in paragraph eight, | attenpted
to nmodify the Conmission's draft to reflect sonme of
the changes that seemto be in the parties' proposed
draft, including consultants and advi sers, not just
experts, and addressing the fact that enpl oyees of
parties can receive data except if they're engaged in
the sal e of narketing.

So I don't know if you all have had a chance
to really read through this. The other really
signi ficant change had to do with the highly

confidential information section. Traditionally, the
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Conmmi ssi on has an appendi x that's attached to the
protective order. | tried to make this cleaner by
making it a distinct section in the protective order
and the biggest change has to do with -- | took the
| anguage from the nost recent conpetitive
classification protective order for the highly
confidential information, deleted it, and inserted
other information fromthe draft.

Par agraph 15, | took out the Comm ssion's
| anguage, added in sone of the parties' proposal, and
i ncluded in the highlighted section ny own | anguage
that tried to -- seened to pull it all together. Any
t houghts, comments on this as a starting point?

MR. HARLOW  Your Honor.

JUDGE RENDAHL: M. Harl ow.

MR, HARLOW Thank you. | don't think we
have a problemwith this with regard to parties, but
agai n, paragraph 11, as well as 12, and maybe sone
others, seemto contenplate that nonparties will be
i nvolved in the discovery process, and by discovery,
I nean formally under Rule 480. And | think that's
going to be a real issue, or | knowthere are
conpani es that have chosen not to proceed in this,
because they didn't want to submit thenselves to the

di scovery process. The people who did decide to
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1 becone parties, nost of them considered the burden

2 and risks of discovery and have nade that el ection

3 So | see a problemthere

4 And again, | conme back to, and | think we

5 kind of -- we either noved away fromit or naybe

6 people were, in the last discussion, were just

7 i ntending to enconpass everything in that.

8 But, again, | think if you turn over, which
9 this protective order seens to contenplate, if you

10 turn over responses to the order, |I'mnot sure what
11 we're calling that, but that would be the order

12 directed to nonparties to produce information, and

13 think if those parties have foll owed the procedures
14 of the Public Records Act, then |I think you're really
15 contenplating violating the Public Records Act.

16 Again, | wish | had it in front of nme, but | didn't
17 bring it with me today.

18 I think, at the very |east, that such order
19 shoul d di sclose to the nonparties that there is the
20 intention to turn over the information to the parties
21 in this docket and provide some notice and maybe sone
22 opportunity to participate in the process in this
23 docket to those nonparties. And even then, |I'm not
24 sure you solve the Public Records Act problem

25 JUDGE RENDAHL: I'll take a | ook at that.
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1 Any ot her?

2 MS. ANDERL: Your Honor, | don't think there
3 is a Public Records Act problem and | don't have the
4 statute in front of me, but under 80.04. 095, that

5 only kicks in if soneone nakes a request for

6 Commi ssion records under the Public Records

7 Di scl osure Act, which is | think 42.17 RCW and

8 that's not what's going to happen here.

9 You know, the disclosure by the Comm ssion
10 of information asserted by a nonparty CLEC to be

11 confidential under 80.04.095 would not be a

12 di scl osure publicly and it would not be in response
13 to a public records request. It would be retaining
14 the confidential nature of the information under the
15 protective order, and so | don't think you get to

16 that issue.

17 | do think M. Harlow s right in one thing
18 he said, though, that you probably do have to tel

19 the nonparty CLECs that this is going to be turned

20 over. It's not going to be, you know, just held in
21 --
22 JUDGE RENDAHL: By the Commission inits

23 | ocked case, right.
24 MS. ANDERL: Yeah, in secret, exactly. And

25 you know, so -- and | do think that that pretty nuch
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cures any concerns that there would be if the CLEC
provides the information. | think they've waived any
claimthat they m ght have agai nst having the
Commi ssion disclose it under the protective order

MR, THOWMPSON:  Your Honor, | haven't -- M.
Harl ow s argunent kind of catches ne by surprise, and
| have to admit | would -- ny initial reaction is to
agree with Ms. Anderl, but not having | ooked closely
at the issue, | would just note that the Commi ssion
al so has subpoena power, and in the event that, you
know, it looks |like there's a problemwith -- as M.
Harl ow has identified, | think it's probably pretty
clear that the statute poses no limtation to what we
can obtain through the subpoena power.

JUDGE RENDAHL: Okay. Any -- M. Kopta.

MR, KOPTA: This is a slightly different
i ssue, so |I'mnot sure whether there was any nore
di scussi on about nonparties, but at least with
respect to parties, we have a concern, and this was
something that 1'd hinted at in some comments
earlier, in that the way that this is drafted, using
the | anguage fromthe agreenent that AT&T, MCl and
Qnest have proposed, is that it effectively
forecl oses anyone inside smaller conpanies from

getting access to either confidential or highly
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confidential information.

These fol ks often have little or no
regul atory, quote, unquote, enployees. They're al
involved in the sale and marketing and provisioning
of tel ecomrunications service. That's what they do.
And so | think there's a real concern that many of ny
clients, if not nost of them would not be able to
have access to information that's confidential or
hi ghly confi denti al

That havi ng been said, | know the issue has
been raised in other places, and | spoke with Ms.
DeCook at one of the breaks and | think that we can
certainly try and work around that and maybe cone up
with sonme | anguage with Qaest and sone of the other
parties that m ght hopefully address this particular
i ssue.

I know that there is a provision in the
protective order that the TRIP sent out that deals
with snmall conpani es and al nost puts it on nore of an
i ndi vi dual case basis. You can designate soneone,
expl ain what they do, and then parties can decide
whet her that's going to be a problemor would work
out, whether that person can have access to
confidential or highly-confidential information. And

sonmet hing al ong those |ines mght be sonething that
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we can work out here.

| just alert you to it so that you know that
this is an issue. And as | say, |'mcertainly
willing to discuss it with other parties to see if
there's sonmething that we can work out that would
make everybody if not confortable, at |east, you
know, not so unconfortable that they can't live with
it.

JUDGE RENDAHL: Ckay. | know I sprung this
on you today, and ny apologies, but | wanted to try
to get sonmething together so we can get a protective
order out as quickly as possible that will work for
the parties.

Aside fromthe issue of small conpany access
and the public records issue, which | would like to
| ook into, are there other mmjor concerns or mnor --
any concerns with the draft that | have sent out that
you have to express today or is it something you'd
like to make conments to the Conmi ssion on, you know,
reserve a tine to file comments so that we can get
this -- get a protective order filed as soon as
possi bl e? M. Anderl.

MS. ANDERL: We'd like a short anount of
time to take a |l ook at this document, conpare it to

the tenplate that we negotiated with AT&T, and
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1 think -- did you e-mail it to me, Your Honor?
2 JUDGE RENDAHL: | did not e-mail it to

3 anyone, other than the folks on the bridge |line, but

4 I"m happy to circulate it this afternoon to everyone
5 on the external [ist.
6 MS. ANDERL: If we could do that, we could

7 get a Wrd copy to the fol ks who've been working on
8 the issue regi onw de.

9 JUDGE RENDAHL: Right.

10 MS. ANDERL: And |I'm sure we could get you
11 an answer by tonmorrow or Wednesday, at the |atest.
12 JUDGE RENDAHL: |I'mthinking Wednesday, if
13 you all can send to me your coments. Again, you can
14 file themelectronically, but please back them up

15 with hard copy the next day. But if | get your

16 el ectroni c responses by Wednesday, then | could try
17 to get an order out by Friday.

18 And to the extent you all can discuss

19 anongst yourselves if there are issues, particularly
20 M. Kopta's suggestion of bringing in the TRIP

21 | anguage concerning snall conpanies, and in the

22 meantime I'l1 look into the public records issues,
23 and anyone who wi shes to weigh in on that issue,

24 pl ease do, any other issues that you see in the

25 protective order that we need to address.
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In terns of the aggregation issue, | think
we're dealing with a different animal here than in
nost cases. In sone situations, in some other cases,
we' ve been able to mask data or aggregate it, but in
order for all parties to conduct the appropriate
di scovery and identify the state of the world out
there, what the FCC has given us requires a |large
anmount of highly-confidential information to be
di scl osed.

And so | commend the parties in their
efforts to deal with this and give sonething to ne
that | could work with, and I know it's of concern
and will be of concern to a great many conpani es when
they receive the bench requests, so it's -- this is
not an easy task, and | appreciate your efforts and
see if we can refine them nore and get a protective
order entered by Friday so that when the bench
request does go out, you all are able to deal with
it.

Is there anything el se on bench requests or
protective order we need to deal with? Discovery.
M. Steese.

MR, STEESE: One issue on discovery that we
really tal ked about last time generically, but not

today, and that is we set a time frame for responses
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to bench requests. What will the tinme frame be for
respondi ng to i nterconpany di scovery? Last tinme we
tal ked about five business days.

JUDGE RENDAHL: | was thinking in context at
that point of the 90-day case. | wasn't thinking
beyond that, although let's talk about it. The
Commi ssion, | think in terns of data requests, |
believe it's 10 cal endar days.

MS. ANDERL: Busi ness.

JUDGE RENDAHL: |'msorry, 10 business days.
Sonehow | seemto have difficulty with that
distinction. Ten business days. But again, we've
got some tight turnaround here. So you know, | open
it upto all of you for what your realistic abilities
are to respond to data requests. | nmean, that's what
we're talking about. This is a |large amobunt of data.
You know, we could set sonme times here, but they may
be highly unrealistic, and I'd rather not have to
deal with repeated requests for extensions and, you
know, objections by parties that they can't get it
done in time. 1'd like to set sonme realistic goals,
you know, set something that's realistic.

Ms. DeCook, you | ooked |ike you were goi ng
to say sonething.

MS. DeCOOK: Yeah, you know, sonme of the
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participants in this case, |like MC and AT&T, are
going to be doing this across the country all at the
same time. So if we establish a fairly short
turnaround, we will be, and realistically we're not
going to be able to respond. And if | look at, you
know, just Qmest's proposed discovery as an exanpl e,
I'"'mnot even sure we could respond to it in 20 days,
but | think that's probably a realistic tine frame to
set given the schedul e that we've established.

JUDGE RENDAHL: Well, let's |look at that
schedul e again. Let's be off the record for a
nonment .

(Di scussion off the record.)

JUDGE RENDAHL: Let's be back on the record.
VWile we were off the record, we refined the
turnaround tinme and objection times for parties
di scovery via data request.

Parties will have 14 business days to
respond to data requests propounded by another party,
but nmust identify and let the other party know within
10 business days if they are objecting to the data
request. That will give the Comm ssion sufficient
time to have a discovery conference and address the
i ssue.

Al so, while we were off the record, the
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i ssue canme up as to bench requests concerning batch
cut processes, and M. O Connell raised the question
as to whether that also concerned Verizon. And while
we were off the record, | explained that the batch
cut bench requests will not be addressed to Verizon
but there may be other bench requests that need to be
addressed to Verizon sinply for purposes of gathering
data on the state of conpetition in Washi ngton and
addressing the issues that we're faced with.

MR, O CONNELL: Your Honor, if | may?

JUDGE RENDAHL: Yes, please go ahead, M.

O Connel |

MR. O CONNELL: Thank you. \Wen you say the
state of the conpetition in WAshington, mnmy assunption
woul d be that, in this Docket 033044, we are
addressing -- that area's covered by Qwmest's
petition?

JUDGE RENDAHL: Yes, Qaest's service
territory, given that that's what they have
characterized for the switching case and the various
transport routes they' ve identified in their
petition.

MR, O CONNELL: Thank you.

JUDGE RENDAHL: Okay. Wth that

clarification, is there anything else? Hearing
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nothing, we are finally done today, and we'll
the record. Thank you.
MS. ANDERL: Thank you, Your Honor.

MR. KOPTA: Thank you.

be off

MR, O CONNELL: Thank you, Your Honor.

JUDGE RENDAHL: You're wel cone.

(Proceedi ngs adjourned at 5:12 p.m)



