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I
Identification of Witness

Q. Please state your name.

A. My name is Larry Brotherson.  

Q. have you testified previously in this proceeding?

A. I filed direct testimony on April 26, 2000 and rebuttal testimony on May 10, 2000 in this proceeding on behalf of U S WEST Communications, Inc. 

II.
REsponse to Testimony of David Stahly 

Q. What is the purpose of your testimony?

A. The purpose of my testimony is to respond to various assertions in the rebuttal testimony of Sprint witness David E. Stahly in this proceeding.  Specifically, my testimony responds to Mr. Stahly’s suggestion that Internet traffic cannot be interstate, since U S WEST, which does not have authority to carry interstate traffic in Washington, has its own Internet service provider.  I also refute his statement that U S WEST is unable to measure ISP traffic and his statement that the “Koehler Memo” attached to my confidential direct testimony as exhibit LBB-2 confirms this.

Q. mr. stahly asserts [at page 6] that “ If U S WEST’s position is that internet traffic is interstate TRAFFIC, then IT appears to be offering 'interstate' internet service through u s west.net in violation of the ACT.”  Is MR. STAHLY'S ASSERTION CORRECT? 

A.
No.  Internet-bound traffic is interstate traffic, but because U S WEST is not the party that provides the interLATA transport, U S WEST is not providing interstate service.  A customer of U S WEST.net purchases access to the Internet from U S WEST.net.  The actual interstate transport, however, is not provided by U S WEST.net but is provided by a third party, T-Netix, which is a global service provider.  Each customer's bill contains a separate charge from T-Netix, with whom the customer has an independent relationship.  The separate charge is set solely by T-Netix.  Because U S WEST.net does not transport this traffic across LATA boundaries, U S WEST.net is not providing interstate service.  The FCC (the same agency that ruled that ISP service is interstate) has been aware for several years that all RBOCs offer Internet service and has not ruled that any RBOC is in violation of the Act.  Accordingly, there is no merit to Sprint's suggestion that if Internet-bound calls are interstate calls, U S WEST.net must necessarily be violating section 271 of the Act.

[PROPRIETARY DATA BEGINS]

Q.
MR. Stahly ASSERTS that U S WEST admitted in discovery that it is unable to identify isp traffic.  He BASES THIS ASSERTION ON responses to data requests 52-54 and on qualifying statements in CONFIDENTIAL exhibit a (KOEHLER REPORT) PRODUCED BY U S WEST [page 21 of stahly rebuttal testimony].  can U S WEST identIfy isp traffic and does mr. stahly accurately CHARACTERIZE CONFIDENTIAL EXHIBIT A AND u s west's RESPONSES TO THE DATA REQUESTS?

A.
U S WEST can identify ISP traffic.  As explained in the responses to the data requests, the identification is not made contemporaneously with the call but rather is derived from the CroSS7 data collected about the call.  Mr. Stahly completely mischaracterizes U S WEST's responses to data requests.  While U S WEST states that it is unable to automatically identify ISP traffic, it goes on to explain that ISP calls are identified by the methodology described in my direct testimony, and in Confidential Exhibit LBB-2 to my direct testimony.  (This Confidential Exhibit LBB-2 is the same document as "Confidential Exhibit A," the Koehler Report, which was produced by U S WEST in discovery and which is referenced in Mr. Stahly's rebuttal testimony at p. 21.)  See U S WEST's response to Sprint's Second Set of Data Requests, No. 50.  ("U S WEST's billing system is unable to automatically identify traffic delivered to ISPs at this time.  Therefore, U S WEST is only able to identify the traffic via the methodology described in SPR02-047 [U S WEST's response to Data Request 47].")

Q.
mr Stahly asserts that since mr. koehler qualifies his report to say U S WEST'S METHODOLOGY identifies high speed data modems, not isp’s themselves, U S WEST'S data ARE flawed.  do you agree with mr. Stahly’s assERTion?

A.
No.  First, as a statistician charged with developing a statistically valid methodology, Mr. Koehler is impeccably precise in his language.  The process identifies high-speed data modems used by ISP’s, not the ISP itself.  The process excludes voice calls.  It excludes fax calls.  It also excludes "occasional use" high speed modems by limiting the algorithm to only those high speed data modem telephone numbers that receive more that 2500 terminating minutes of use (MOU’s) per week [this is 40 hours a week of inbound calling], and that have an average hold time of 46.1 minutes.  In addition, Mr. Koehler describes in his report the additional steps that are undertaken to verify ISP traffic, including checking web sites for ISP dial up access numbers. Most of the algorithm-identified numbers are in fact ISP dial up numbers, but not all numbers can be identified. However, the statistical confidence that these numbers are also ISP modems remains high, based on the validation process set forth in the Koehler study.  

Q.
is it true that a local area network (lan) modem could also be IDENTIFIED as isp traffic?

A.
Yes, but only if it met all the other criteria of the study, including 40 hours a week of inbound terminating calls with a 46 minute average hold time. While this is a remote possibility that Mr. Koehler properly points out, Mr. Stahly seizes upon this remote possibility to claim the ISP identification methodology itself is invalid and should be discarded.  There are two points to make in response to this claim.  First, it has always been the intent of U S WEST to compensate for the termination of local calls.  If in fact local LAN minutes were to be inadvertently excluded from local reciprocal compensation, and Sprint pointed this out, U S WEST would certainly classify those minutes as local minutes.  Second, it must be remembered that the terminating company always knows exactly which of its telephone numbers belong to which customers.  By providing the telephone numbers of its ISP customers, a CLEC could be assured of an 100% accurate count of ISP minutes.  To date, CLECs have refused to provide these numbers because of their belief that these minutes should not be excluded from reciprocal compensation for local traffic.  Without telephone numbers from the CLECs, U S WEST developed its statistical algorithm to identify ISP traffic.  The terminating company cannot be allowed to withhold the actual ISP telephone numbers as the means to identify ISP calls and then claim there are potential flaws in U S WEST's alternative approach to identifying such calls.  If this Commission chooses to exclude ISP traffic from reciprocal compensation for local traffic, or treat it differently in any manner, there is no question that it can be accurately identified.  An allegation that the traffic cannot be accurately identified should not be the basis for failing to deal with the significant economic and policy issues raised by the issue of whether Internet-bound traffic should be included in local reciprocal compensation.

[PROPRIETARY DATA ENDS]

Q.
Does this conclude your surrbuttal testimony? 

A.
Yes it does.
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