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PROCEEDI NGS

JUDGE WALLIS: Very well. Let's be on the
record, please

This is an evidentiary hearing in the matter of
Commi ssi on docket TO 011472 which involves an
application for a rate increase on the part of Aynpic
Pi pel i ne Conpany.

This hearing is being held in O ynpia,

Washi ngton, before the Conmm ssion, Chairwonman Marilyn
Showal t er, Comm ssi oner Hemnstad, Comn ssioner Patrick
Oshie, and nyself, Administrative Law Judge C. Robert
Wallis.

The parties left us yesterday with a nunber of
questions, and the Commission is prepared to rule, at
least in part, on matters that were given to it
yest erday.

The parties argued three groups of issues to
the Comm ssion yesterday. First, as to Oynpic's notion
for continuance, the Conm ssion denies that notion. The
parties are present. The bulk of the work has been
done. The conpany continues to express its need for
resolution of its rate proceeding, and we agree with the
parties that there is a need for closure that the
proposed conti nuance woul d chal | enge.

Second, the Conm ssion denies Tesoro's notion
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for summary determi nation. |In doing so, we note that

O ynpic's case, in retrospect, its original filing did
not fully articulate the matters that the Comm ssion now
wants to consider in ruling on the cost rate proposal

But the Conmm ssion observes that irrespective of how it
m ght have rul ed upon such a notion at an earlier tine,
the public interest does affect our view of the
proceedi ng, and the Comni ssion's choices at the nmoment.

Third, there were a nunmber of mptions to strike
the testinony of certain witnesses. Conmissionis
prepared to rule on M. Schink's testinony today,
because he is the witness whomwe will be hearing today,
and reserves until later today, or as early as possible,
ruling on the other notions to strike.

The Conmmi ssion denies the notions to strike
portions of M. Schink's testinony. It believes that
nost of his testinony does respond to the testinony of
ot her witnesses, or that it updates rather than totally
changes his earlier testinony.

As | noted, the Conmmi ssion is not prepared at
this noment to rule on the other notions to strike.

It does have an observation and a qualification
that it addresses to the denial of the notion for
summary determ nation and the notion to strike. And

that is that the Commi ssion is very conscious of the
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parties' concerns about their opportunity for discovery
and preparation.

If the parties need tinme to prepare for
M. Smith's exam nation, he is a w tness whose
presentation is central to the analysis of FERC
processes, if they need tinme to prepare for that
exam nation, including the need for a deposition that
may be held on an evening or weekend.

And if the parties request a delay in his
appearance we will direct that he appear last in this
proceedi ng, or that an additional day of hearing be set
for his exam nation.

In addition, as to M. Schink and any ot her of
the witnesses, if the Comm ssion denies the notions to
strike, we note that the parties have |leave to state
their reasons, based on the record, why they may not
have had an opportunity for full exploration of relevant
i ssues, and they may file a nmotion for a continued
session, at which they may have the opportunity to
fol |l ow up.

Now, the Conmi ssion does plan to address the
rest of the nmotions to strike testinmony and aspires to
have rulings on those at the beginning of the afternoon
session, or as soon thereafter as possible.

| earlier asked if there were any other
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prelimnary matters, and the parties indicated that
there were none.

So are we ready at this tine to hear the
testi mony of M. Schink?

MR, MARSHALL: We are, Your Honor. One, |
guess, housekeeping matter. There is an updated exhibit
list that the Conmission has. | understood there was
going to be an updated |ist nade and handed out.

JUDGE WALLIS: | believe there is. | do not
have a copy of that with ne.

MR. MARSHALL: | don't think it matters for
Dr. Schink, but | wasn't sure so | thought | woul d ask.

JUDGE WALLIS: It is our intention to have that
conpl eted and provided to parties on the |lunch break.

I will explore that and nake sure that copies are
avai |l abl e.

MR. MARSHALL: Geat. Again, | don't think it
has any bearing on Dr. Schink's testinony, because
don't think anything was changed fromthe prelimnary
exhibit list, but | thought |I would inquire.

JUDGE WALLI'S: Thank you, M. Marshall

We do have sone additional exhibits on
potential cross exam nation from Tesoro, and I will read
those into the record. M. Schink, please step forward

and nmeke yourself confortable.
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1 JUDGE WALLIS: Let's be off the record, please.
2 (Brief recess.)
3 JUDGE WALLIS: Let's be back on the record,

4 pl ease
5 Dr. Schink stepped forward and is ready to be

6 sworn in.

8 DR SCHI NK

9 produced as a witness in behalf of the Conpany, having been
10 first duly sworn, was exam ned and testified as foll ows:

11

12 EXAM NATI ON

13 BY MR. MARSHALL:

14 Q Good norning, Dr. Schink.
15 A Good nmorning. |Is this on?
16 JUDGE WALLIS: In conjunction with

17 Dr. Schink's appearance at a prehearing conference that
18 was held on Thursday, the 13th of June, a nunber of

19 docunents were marked for identification for possible
20 use in this proceeding.

21 Those are Exhibits 201-T through 225-C, and
22 I will not further identify those other than to nmake
23 reference to the record of that prehearing conference.
24 In addition, since that time Tesoro has

25 presented additional docunments for potential use on
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1 cross exam nation, and I will identify those for the

2 record at this time.

3 They are 226, which is excerpts of M. Schink's
4 direct testinmony. Orange and Rockland Utilities, Inc.

5 227. Excerpts in NYPSC v. Natural Fuel Gas Dist. Corp.
6 228, which consists of two schedul es.

7 229 which consists of excerpts from WTC v.

8 Paci fic Power and Light, U84-65, fourth supplenmenta

9 order. 230 which consists of excerpts from WJTC v.

10 Conti nental Tel ephone Conpany of the Northwest, Inc.,

11 ug24.

12 231 which consists of excerpts from WJTC v.

13 Puget Sound Power & Light Conpany, U85-53. And Exhibit
14 232 for identification, which consists of excerpts from
15 WUTC v. US West Communi cati ons, UT 950200.

16 Those docunents now are identified for the

17 record and potential use on cross exam nation

18 Now, excuse me, M. Marshall
19 (EXHI BI T | DENTI FI ED. )
20 Q BY MR MARSHALL: Dr. Schink, are you

21 sponsoring, today, your testinmony Exhibit 221-T and

22 201-T, and the supporting exhibits that Administrative
23 Law Judge Wallis just referred to, which include 202-T
24 t hrough 225-C?

25 A Yes, | am



2217

1 Q Did you have any corrections or additions to

2 make to that testinony?

3 A Yes, they are contained in the errata | have

4 suppl i ed.

5 MR. MARSHALL: Your Honor, should we have that
6 errata marked so that we can have it for the record?

7 JUDGE WALLIS: Yes, | ammarking as Exhibit 233
8 for identification a nmulti-page docunment entitled

9 errata.

10 (EXH BI T 233 MARKED. )
11 Q BY MR MARSHALL: Dr. Schink, with those

12 addi ti ons and changes, do you adopt that testinony as
13 yours today?

14 A Yes, | do.

15 MR. MARSHALL: The witness is available for

16 Cross exam nati on.

17 MR, TROTTER: Can we go off the record for a

18 second?

19 JUDGE WALLI'S:  Yes.

20 (Di scussion off the record.)

21 JUDGE WALLI'S: Let's be back on the record.
22

23 CROSS EXAM NATI ON

24

25 BY MR. TROTTER
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Q Good norning, M. Schink.

A  Good norning.

Q Could you turn to Exhibit 221-T, your direct
testinony?

A Yes.

Q And am | correct that in that testinmony you
used the term "Commi ssion" to mean FERC?

A Yes. In that testinony, the 221-T, was the
testinony that | had submitted to the FERC and the
federal docket. And it was resubmtted here as
submtted there. So in that testinony the reference to
Commi ssion is to the Federal Energy Regul atory
Conmi ssi on.

Q Well, on page one of your FERC testinony, which
is several pages in on the exhibit, when you refer to
t he DCF based net hodol ogy for estinmating the cost of
common equity capital for oil pipelines adopted by the
Conmi ssion, you are not referring to this Comm ssion
are you?

A No, | amreferring to the Federal Regul atory
Conmi ssi on.

Q Now, in your rebuttal testinony, 201-T, you use
the term "Conmm ssion” to nmean the WUTC, is that correct?

A That's correct. This testinony was prepared

for subm ssion to this Commi ssion. And when | use the
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word "Conmi ssion” in the rebuttal, it refers to this
Conmi ssi on.

Q And in your rebuttal, when you refer to -- when
you nean to refer to FERC, you use FERC, or Federa
Ener gy Regul atory Comnri ssi on?

A Yes, | do.

Q Staying with your direct exhibit, 221-T, would
you turn to page 3, line -- starting on |line 38,
referring to your return on equity, or ROE estimtes,
you say that, quote, "My estinates are consistent with
these earlier estinmates. And as woul d be expected, the
ROE estimate as of Septenmber 2001 is significantly |ower
than was the case at the end of 1999, or 2000." Do you
see that?

A Yes, | do.

Q Wy is it expected that ROE estimates in
Sept enber of 2001 are expected to be | ower,

significantly lower than at the end of 1999 or 20007

A  Well, we were in the niddle of a recession, and
we al so were suffering -- the stockmarket had pl ummeted.
So these two events would tend to downwardly -- or push

the estimate downward.
Q And that is because cost of nobney had declined
over that period?

A The Federal Reserve had cut the rates
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repeatedly in an attenpt to stinulate the econony, and
that tended to suppress the cost of the interest rates
at that tine.

Q Is that the sane thing as saying the cost of
nmoney had come down?

A I don't know exactly what you nmean by cost of
noney. To who? So --

Q Al right. On line 47 of that page you say the
wei ght ed aver age?

A Pardon nme. | amm ssing a page?

Q W're on Exhibit 221-T, and | amignoring the
first three pages which introduce your testinony.

A  No, | was -- | nean, | was where you were
before you noved. | am sorry.

MS. SHOWALTER: Page 3, |ine 47.
THE W TNESS: Okay. Thank you.

Q BY MR TROITER: And you say that for Qynpic's
parent conpani es, the weighted average capital structure
contains 82.92 percent equity, and 17.08 percent debt.
Do you see that?

A Yes, | do.

Q And that's the capital structure you proposed
for Aynpic for rate maki ng purposes in your direct
testinmony; is that correct?

A That's correct.
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Q In rebuttal you are not proposing an equity
ratio of 86.85 percent; is that correct?

A That's correct. The numbers in the direct were
end of year 2000, which was the npst recent | had then
The nunbers in the rebuttal are the nunbers at the end
of 2001, which were not avail abl e.

Q So that caused you to change your
recomendat i on?

A It was an updating. Again, it's an update,
because at the time | did the rebuttal we didn't have
end of year -- or full year data for 2001, and we now
have it.

Q Let nme rephrase. It caused you to update your
recommendat i on?

A That's correct.

Q Please turn to your Exhibit 222, which | wll
note for the record contai ns nunerous, what we're going
to call, schedul es.

The first page is a map, Exhibit OPL 35, is
that right, M. Schink?

A Yes.

MR. TROTTER: And, Your Honor, is it correct
that we are to refer to these as schedul es for purposes
of exam nation?

JUDGE WALLIS: Yes.
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1 Q BY MR TROITER Please turn to schedule 45 in

2 that exhibit.

3 A Yes.

4 Q Page two is -- page four

5 A Page four of four?

6 Q Yes.

7 A  Ckay.

8 Q And here you are -- here you show your

9 cal culations of Aympic's parents' weighted capita

10 structure over a several -year period?

11 A That is correct.

12 Q At the end of 1999 the weighted average equity

13 ratio was 57.49 percent; is that correct?

14 A That's correct.

15 Q And that's shown on |ine 38?

16 A That's correct.

17 Q And that increased to 82.92 percent in the year

18 2000; is that right?

19 A Yes, that's due to -- primarily to BP's

20 acqui sition of ARCO, and the two corporations have quite
21 di fferent capital structures.

22 Q And is it also because of BP' s acquisition six
23 of GATX s ownershi p?

24 A Yes, that's correct also.

25 Q Turn to page 2 -- turn to page 2 of the



2223

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exhi bit.
MS. SHOWALTER: 2 of the --
MR, TROTTER: Page 2 of 4 on schedul e 45.

Q BY MR. TROTTER: And the 1999 col um for GATX on
line 15 in that year, GATX had an equity ratio of 20.46
in that year; is that correct?

A That's correct.

Q | would like you to assune that in the year
2003 A ynpic is taken over by a conpany |ike GATX, which
has a 20 percent equity ratio. Do you have that
assunption in mnd?

A Yes, | do.

Q In your opinion, would it then be appropriate
to use a capital structure of 20 percent equity and 80

percent debt for AQynpic for rate maki ng purposes?

A No.

Q Wiy not?

A I think Oynpic is riskier than the average
pipeline. | think BPis in the business, is also
ri skier than average. | think the parents, in general,

their capital structure and their risks are appropriate
to Oynpic, and certainly an above-average equity share
in capital is appropriate for them

The GATX is not appropriate given Qynpic's

risk. GATX s equity share, or the hypothetical
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conpany's, in 2003, equity share would not be
appropriate for QO ynpic.

Q | want to make sure you understand ny
hypothetical. Jdynpic is conpletely taken over, 100
percent, by a conpany with a 20 percent equity ratio.

Do you have that assunption in mnd?

A Yes.
Q Is your answer the same?
A Yes -- well, | see what you are saying here.

Q Under my assunption the wei ghted average equity
ratio for Oynpic, if it's taken over by a conpany with
a 20 percent equity ratio, would be 20 percent; isn't
that correct?

A It depends if you are saying -- we get, rather
than "parents" we get "parent”, and Oynpic is still, in
a sense, a wholly owned conpany, as it is today, and is
part of -- and is owned by a different conpany, mny
answer is no.

There are two tests, if you would allow nme --
there are two tests here. One, the FERC, Federal Energy
Regul at ory Conmi ssion -- and again, bear in nmnd this
testimony was written in submission to them so --
believes that if it were a stand-al one conpany, it would
be their owmn -- a stand-al one pipeline conpany, you

shoul d use their capital structure.
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For exanple, if any one of the five conpanies
in the oil pipeline proxy group cane forward, the
Federal Energy Regul atory Comnri ssion would use their
capital structure, because they are stand-al one
conpani es engaged in the oil pipeline services business.

If you get a case like Aynpic where it's
whol |y owned by conpani es not in the pipeline business,
there is a preference, if the structure is appropriate,
that given risk considerations for the pipelines, to
adopt the parents' structure sinply because they are the
entity charged with raising capital for the pipeline.

However, if the parent is engaged in the
busi ness which is less risky, which presumably woul d
permt it to be very highly | everaged, then its capita
structure would not be appropriate. And | would say
that a capital structure, given AQynpic's risk and
equity share that |Iow, would be totally inappropriate

Q Was GATX less risky than O ynpic?

A I don't know the circunstances of why the
equity share is as lowas it is. It could -- | have not
studi ed the conpany. And | don't know where you can get
a very low equity share if your conpany's in financia
trouble. So it mght not have been a plan. It may have
been a result. | just don't know.

Q Is it your testinopny that GATX was in financia
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troubl e?

A | really -- | really can't say with any
certainty. | know what | read in the papers.

Q So it's your testinony that the Comm ssion here
shoul d not just blindly adopt the parents' capita
structure. You rust consider the reasonabl eness of the
parents' capital structure and adopt sonething
reasonable; is that correct?

A That's correct.

Q In your direct testinony you discuss the
subj ect of water-borne conpetition, and | believe that
begi ns on page 13 of the -- 13 of the Exhibit 221-T.

A 13, sir?

Q 221-T.

A Yes, | amthere. Thank you.

Q Starting on page 13, and over on page 14, line
258, you indicate that the reported data show a 32. 4
percent increase in water-borne shipnents of |ight
refined petrol eum products into Puget Sound and the
Seattle area. Do you see that?

A Gve nme a line nunber, please.

Q 258 to 260.

A Yes, | see that.

Q And you indicate that that was a sharp increase

in the use of barges and tankers, correct? Line 257.
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1 A Yes. But bear in mnd these are deliveries

2 into; not shipnments out of.

3 Q Fine. In your opinion was that sharp increase
4 i n wat er-borne shipnents of light refined petrol eum

5 product into Puget Sound caused by water-borne

6 transportation being nore efficient and |l ess costly than
7 pi peline transportation?

8 A \Vhere are we? Part of it was the result of the
9 shut down of A ynpic follow ng the accident, and part of
10 it my be -- and that the pipe fromthe ruptured pipe

11 was not replaced, as | recall, or put back in service

12 until February 2001. So it certainly was related to

13 that, also. | can't separate the two, obviously.

14 Q In 1999, in fact, Aynpia Pipeline was

15 substantially shut down, and shippers turned to water-borne
16 alternatives because they didn't have a pipeline

17 avail able; is that correct?

18 A The upsurge is largely due to the aftermath of
19 the acci dent, yes.

20 Q \What part of the 32.4 percent increase was not
21 due to A ynpic Pipeline --

22 A | do not know.

23 Q Did water-borne transportation that expanded

24 32.4 percent in 1999, expand at constant unit cost?

25 A It appears so, yes.
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1 Q And what is your basis for that?

2 A The marginal source of supply of refined

3 products in both Seattle and Portland is via water

4 That means that the whol esale and retail prices of

5 gasoline and di esel fuel are set based on the cost of
6 the marginal supplier. 1In this case it would be the

7 cost of supplying gasoline and diesel fuel via barge.

8 If the unit cost per barge had gone up, you woul d expect
9 it to have seen increases in the whol esale prices of gasoline
10 -- sustained increases in the whol esale prices of

11 gasol i ne and di esel

12 And as | denpnstrated at great length in ny
13 appendi x B, and al so discuss | think in the testinony
14 we're | ooking at, or below what we're | ooking at, in
15 fact, prices had returned to their nornmal relationship
16 with prices el sewhere on the West Coast and on the Gulf
17 Coast by Septenber. And the only way this could have
18 happened is if, in fact, the unit cost of barging did
19 not increase

20 Q \What price was water-borne transportation for
21 petrol eum products before the Watcom Creek expl osi on,
22 and what was the price after?

23 A We don't have the actual data, but we can infer
24 it didn't change because of what happened to whol esal e

25 pri ces of gasoline and diesel
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Q So you never -- you didn't actually exam ne the
pricing; is that correct?

A As we have | think in our data request, and in
ot her places indicated, we do not have access to these
data, and have asked both Tesoro and Tosco for these
data, and they refused to supply it.

Did you ask ARCO and Equilon for the data?
No.

Q \What prices would O ynmpic have to charge in
order to lose pipeline traffic to water-borne
transportation?

A  Wuld you repeat that question, please?

Q \What specific prices would A ynmpic have to
charge in order to |l ose pipeline traffic to water-borne
transportation?

A | can't tell you if | don't know the prices the
barges or the tankers are charging.

Q Oher than times when O ynpic was out of
service or capacity constrained, A ynpic has never had a
maj or | oss of through-put to any other npbde of
transportation, correct?

A I know of no data that either supports or
doesn't support that statenent, sir. There are no data
to prove or disprove it, that | have, certainly.

Q Turn to page 34 of Exhibit 221-T. Here you



2230

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

di scuss one of your proposed nodifications to FERC s
met hod of cal culating ROE for an average typical oi
pipeline; is that correct?

A Beginning at page 34, yes.

Q Is it correct that FERC uses the medi an RCE of
a proxy group, and you record using means as a way to
measure central tendency of the data?

A That's correct.

Q Is it correct that FERC on Monday of this week
rejected use of the nedian in an order issued by FERC?

A Rejected use of nedi an?

Q Rejected use of the nean, excuse ne.

A I wasn't aware of the order, but they have
been, in fact -- their choice of the nedian was the
result of a lot of litigation. | think they are wong,

obviously, and | don't know the arguments nmade by the
parti es whose request was denied so | really can't
conment on that order.

Q Turn to page 35 --

MR. MARSHALL: Just for the record, could we
have a citation to that order so we have the opportunity
to exam ne that order?

MR TROTTER: | will provide it at the break

JUDGE WALLIS: Thank you, M. Trotter

MR, MARSHALL: | would note an objection as to
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the characterization of the order until we have an
opportunity to see it, but | won't object to having any
FERC order referenced. They don't need to be narked as
exhi bits.

JUDGE WALLIS: M. Trotter will provide that
t he break.

Q BY MR TROITER: Page 35 of your testinony in
footnote 22 you --

A Sir, what was the page? | am having trouble
hearing for sone reason.

Q 35, footnote 22.

A Yes.

Q You indicate that the node is another neasure
of central tendency in addition to neans and nmedi an; is
that correct?

A That's correct.

Q You do not use mode in your analysis, did you?

A No, | did not for the reasons I think I spel
out in that footnote.

Q Mode is the nobst commonly occurring val ue,

isn't it?
A Yes.
Q Turn to Exhibit 222, schedule 42.
A Page 1, or --
Q Yes. And here you show five conpanies in the
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1 FERC proxy group, correct?

2 A Yes.

3 Q And three of your -- three of the five

4 conpar abl e conpani es have RCE val ues between 12 and a

5 hal f and 13 and a half, one is between 15 and a half and
6 16 and a half, and one is between 17 and a half and 18

7 and a half; is that correct?

8 A Three are between 12 and a half and 13 and a
9 half. |[Is that what you said?

10 Q Yes.

11 A And the other is between 13 --

12 Q 15 and a half and 16 and a half, and one

13 between 17 and a half and 18 and a hal f?

14 A Yes, that is correct.

15 Q Wuld 12 and a half to 13 and a half be the

16 nost common occurring range of this data?

17 A The way you have defined it, yes. | could

18 define another set of ranges, which would be nost

19 common -- | would say | have five in the range of 12.71
20 and 17.94. So | have five in ny group. M node has got
21 five init. This is not a worthwhile exercise, sir

22 Q Do you not consider 17.94 percent to be an

23 outlier, M. Schink?

24 A  No, | do not. And I conducted specific

25 statistical tests and that is not on there.



2233

1 Q Wll, on page 36 of your testinony line 1, you
2 do say there are no outliers. You also say there is not
3 a strong skew in the distribution of ROEs for the proxy

4 group conpanies. Do you see that?

5 A \What was the page again? | am having trouble
6 keeping up to you, | am afraid.

7 Q Page 36.

8 MS. SHOMALTER: M. Trotter, can you first |et

9 us get to the page, and then after a pause tell us the

10 line number? What |ine nunber was that?

11 MR, TROTTER: | will, thank you. Page 36, line
12 1.

13 THE WTNESS: There is no line 1

14 Q BY MR TROITER Excuse nme, line 692. Are you

15 with nme there, M. Schink?

16 A Yes, | see that.
17 Q Can you define what you nean by strong skew?
18 A I conducted the tests of both normality and | og

19 normal ity and couldn't reject either, which suggests

20 that the skew isn't sufficient to reject the hypothesis
21 of a normal distribution, which has no skew in either
22 direction. But it also -- there was enough of a one so
23 I couldn't reject the possibility of a slight skew,

24 which is inplied by the log nornmal. That's what | nean

25 by that.
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Q So you adnmit there is sonme skew in the data in
the distribution?

A Not a statistically significant one.

Q Turn to page 54 of your testinony.

A Yes.

Q Line 992, you conclude that A ynpic faces
above-average business risk for an oil pipeline, and
therefore it is appropriate for Qynpic to be financed
using a capital structure with an above-average share of
equity. Do you see that?

A Yes, | do.

Q And is that your justification for using an
above-average equity ratio of 82.92 percent equity in
your direct case and 86.85 percent in your rebuttal ?

A  Well, | think those three Iines are not the
justification. M analysis, which would suggest that
Oynpic isn't a -- well, above-average risk pipeline
conmpany suggests it should have an equity share above
that of other pipelines and that the equity share of its
parent certainly satisfies that on the one hand.

On the other hand, it is also the capita
structure that is used to raise financing for O ynpic
So those two reasons, to justify the higher equity share.

Q But one of the reasons is based on your

concl usions of A ynpic's above-average busi ness risk?
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A That's correct.

Q You also add 75 basis points to your equity
return for this above-average business risk, is that
correct, in your direct?

A That's correct.

Q And in your rebuttal that's now .95 percent; is
that correct?

A Yes. | calculated it the sane way. Again,
it's the updated analysis. [It's 95 basis points in the
rebuttal, and the sanme analysis provided 75 in the
direct.

Q And the analysis was to neasure the business risk
of A ynpic pipeline?

A | am sorry?

Q The analysis leading to your .75 and .95 adders
was t he neasure of the business risk of O ynpic
pi pel i ne?

A The calculation -- | |ooked at the return. |
cal cul ated the average return first, including the
| onest ROE pipeline fromthe proxy group. And then
cal cul ated the average excluding the | owest two. So on
one case it's the |l owest of everyone, and then the
second case it's the |lowest starting with the nmedi an
wor ki ng up. And that range was, as | recall in the

direct, was about 50 to 100 basis points above the
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average. And in the case of the rebuttal, it was about
20 basi s points higher

Q Is it your testinobny that these equity adders
are not related to the business risk of Aynpic
pi pel i ne?

A No, they are related by -- the notion was to
try to | ook at what the -- at |east use what the higher
ROE cost pipelines use, that as a basis for trying to
establish a reasonabl e adder to provide, given the risk.

Q And page 55 of your testinony, |line 1004, you
state that the beta is a measure of the business risk
faced by the firm Do you see that?

A Yes | do.

Q Jdynpic does not have a beta value of its own,

A No, it does not.
Q OJdynpic's parents all have beta val ues, do they
not ?

A Yes, they do.

Q And they all have beta |l ess than one, don't
t hey?
A | would have to check the data
Q Wuld you accept that subject to your check?
A Yes.
Q And the conpanies in the proxy group, all that
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you use -- all have betas | ess than one, do they not?

A As | recall, yes.

Q Betas below one indicate | ess than average
risk, correct?

A Less than market risk by that nmeasure. That is
correct.

Q Let's nowturn to your rebuttal testinony,

Exhi bit 201-T.

A Could | expand on the |ast one or are we done?

Q | think we're done for the nonent. Refer to your
bit 201-T, page 10, and here you are discussing the
result test fromthe Hope Natural Gas case, correct?

A That's correct.

Q Is that sonetines referred to as the doctrine
of end results?

A I haven't seen that term nology, but it would
make sense

Q Is it your understanding that the end result
test was the Suprene Court's way of resolving disputes
about nethod of determining fair market rate base?

Q | don't think it's quite that sinple. M
under st andi ng was that the Suprene Court's ruling said
that the Conm ssion did not have to use a specified or
specific rate, specific nmethodology to arrive at a

result as they had under Smith versus Anes.
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Q And Hope reversed Smith versus Anmes, did it
not ?

A It's nmy understandi ng, yes.

Q Wuld you agree that the sanme notion, that is
t he met hodol ogy, is not the |last word? You | ooked to
ot her factors to decide whether a rate is fair, just, or
reasonabl e. Does that same notion apply to rate of
return; that is, conm ssions are not bound to particul ar
met hods as long as the end result is just and

reasonabl e?

A That's correct. But the court -- the court, as
long as the nmethod is defensible, the court will not
i nt ervene.

MS. SHOMLTER: Can you just clarify that,
because the question was, | thought, was the end result
reasonabl e, and the answer said so along as the nethod
is reasonable. And | amwondering -- it seens |like the
answer m ght not have joined the question.

THE WTNESS: Can | try to nmake it join?

Q BY MR TROITER: Let ne reask it. You would
agree, would you not, that the nmethodol ogy used to
deternmine cost of equity is not cast in stone; the
Commi ssi on can use various nethods of determ ning that
as long as the end result is a rate that is just and

reasonabl e?
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1 A Yes, | think the point I was trying -- the

2 distinction is that the Comm ssion has to have a neans

3 of docunenting that the rate is just and reasonable. They
4 can't just pick one and announce it is true. The courts
5 have in fact reversed commi ssions where it sounded right
6 to them So there has to be an underlyi ng nethodol ogy

7 that is used to defend it.

8 Q Turn to page 26. And ny questions deal with 201-T,
9 line 23. You state in your direct testinony and in

10 O ynpic's responses to data requests it's been nade

11 clear that either you or AOynpic have reliable data on

12 the cost of the water-borne transportation alternatives
13 for Oympic. Do you see that?

14 A Yeah, there's a typo we didn't catch. There

15 are actually Oynpic's data requests for Tesoro and

16 Tosco. It's bad English.

17 Q I am not sure --
18 A | msread it.
19 Q M question to you is other than the exhibits

20 you have prepared for purposes of this case are you

21 aware of any document in which Oynpic has studied the
22 i ssue of conpetitive alternatives to pipeline services?
23 A | certainly don't have any such docunent or

24 haven't seen one.

25 Q Are you aware whether O ynpic collects market
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research on what you consider to be its conpetitors?

A Not that |I have seen. | think these are
qguestions better asked of soneone fromthe conpany.

Q In any event they supplied you such market
research, did they not?

A | asked if they had any such material and they
said no. | certainly discussed with them what | was
| ooking for. And they |ooked for anything that would be
hel pful in the area of water-borne and weren't able to
find anything.

Q And in fact the only information on prices of
wat er - borne transportation that O ynpic gave you was that
wat er - borne transportati on were, quote, generally higher
unquote; isn't that correct?

A That was their inpression fromthe market.

Q And that's the only information on prices they
gave you; correct?

A That's correct.

Q Isn't it also correct that water-borne
transportati on of petrol eum products is subject to
different taxation in this state than pipeline
transportation?

A I can't answer that.

Q You didn't consider that?

A Well, since | don't have the rates the tax rates
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1 didn't seemto matter.

2 Q Turn to page 33, line 22. According to you, you
3 are saying, quote, Dr. WIson on behalf of Staff also

4 argues that Aynmpic's owners should be, quote, punished,
5 unquote, if they do not inject nore equity capital into
6 O ynpic. Do you see that?

7 A Yes. Yes, | do.

8 Q Did you read the Commission's order in the

9 Ameri can Water Conpany case that Dr. WIlson cited in his
10 testinony regardi ng appropriate equity ratio?

11 A | | ooked through it. | can't say | read it

12 careful ly.

13 Q Did you consider that Conm ssion order on

14 capital structure in that case to be punishment of that
15 conpany?

16 A No, the situation was different. That was a
17 st and- al one conpany where, in fact, the capital

18 structure of that conpany affected its ability to raise
19 fi nanci ng.

20 And in this case we have a conpany that's

21 whol |y owned by two nmejor oil conpanies and the only

22 capital structure that matters to the potential |enders
23 is that of the parents. The only characteristic of

24 O ynpic that matters to lenders is its cash flow So we

25 have a very different situation here in that Aynpic is
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1 a wholly -- is wholly owned by two mgjor, very healthy
2 cor porations.

3 Q So Aynpic's capital structure containing 150
4 mllion dollars of debt is not an inpedinent to O ynpic
5 obt ai ni ng fi nanci ng?

6 A  No. |Its lack of cash flowis because the

7 parents guarantee the debt. Anyway, the rel evance of

8 capital structure is in terms of risk of repaynent, and
9 for that kind of risk you look to the capital structure
10 and financial health, if you will, of the people

11 offering the guarantee. And in this case it would be
12 t he parent corporations, not O ynpic.

13 Q Do Oynpic's parent corporations | ook on

14 A ynpic as a stand-al one conpany?

15 A Only to the extent that they expect it to

16 generate a sufficient cash flow to nmake their investnent
17 init worthwhile. They look at it nmore as a joint

18 project or a joint venture in that they value it. They

19 | ook at the value of the cash flow they are receiving

20 fromit in terns of how nmuch noney they are willing to

21 invest init, and the cash flowis driven in this

22 i nstance by the rates.

23 Q Turn to page 35 of your testinmobny. On line 1 you

24 indicate that Qynpic's revenues in the year 2000

25 covered only 54.1 percent of its operating and
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mai nt enance expenses. Do you see that?

A Yes. And this is based on the filings in the
FERC form 6s

Q And you note that the other four pipeline
conpani es that you | ooked at had 165.4 percent to 241.8
percent in revenues. Wre those percentages of their
O&M expenses correct?

A Yes, and these were conpani es that had al nost
100 percent debt capital structure. And the difference
between A ynpic and these conpanies is cash flow, not
capital. And the capital structures are very sinmlar
And it really, | think, is further evidence that the
capital structure of a wholly owned conpany |ike O ynpic
is irrelevant.

Q And is it irrelevant to the 54.1 percent that
you used that O ynpic was shut down part of the year 20007

A That certainly is part of it. They certainly
were running at |ess than full through-put, which they
still are.

Q Turn to page 47 of your testinony. Beginning on
line 7 you discuss your review of recent Conmission rate
case decisions on cost of equity. Do you see that?

A Yes, | do.

Q And you state that in the 1995 Avista case the

Conmmi ssi on accepted standard DCF studi es, but did not



2244

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

accept the assunptions underlying the nulti-stage DCF
studies; is that correct?

A That's correct, yes.

Q The DCF nethod that you have enmployed in this
case is a multi-stage DCF study, isn't it?

A Not really. You have a constant estimate of G
over tinme. The nmulti-stage studies typically will apply
one growh rate for say the first five years and anot her
growh rate further out. This just averages to two
estimates of growth to cone up with a single constant
growh rate to apply over the entire horizon.

So it does base the estimates -- the single
growh rate, G on two different growh rates, but an
attenpt to get a better average of the overall long term
growth rate. But it is a single stage nodel.

Q You used an IBF growh estimate for the first
five years in your analysis, did you not?

A Yes.

Q And you used GDP for other long term estimates,
did you not?

A Yes.

Q Turn to page 79. Your testinony beginning on
line 16 to 19. You say there is no reason for | ooking
beyond the oil pipeline proxy group because it consists

of five alnost, quote, pure play, unquote, pipeline
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conpani es. Do you see that?

A Yes.

Q Kinder Morgan is one firmin the five oi
pi pel i ne proxy group, correct?

A Yes.

Q Kinder Mdrgan has the sane anpunt of natura
gas pipelines as it does oil pipelines; isn't that
correct?

A  They have substantial holdings. Wether they
are the same amount or not, | am not sure.

Q Two other firms in FERC s five oil pipeline
proxy group are Enbridge, E-n, bridge, and Teppco,
T-e-p-p-c-0, correct?

A Correct.

Q Enbridge is also in the natural gas liquids
busi ness, correct?

A Yes.

Q Teppco has interests in the natural gas
busi ness as well, correct?

A | think they are small, as | recall

Q So your answer is, yes, with that
qual ification?

A Yes, with that qualification.

Q Turn to page 89.

A (Complies.)
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Q In the question and answer starting on line 3
you address testinony of Dr. WIlson. And you also refer
to Dr. Means where they testified that Oynpic's return
to full capacity operation -- excuse ne, Oynpic's ful
capacity -- let me just stop

MR, MARSHALL: Are you at l|line 12?
MR. TROTTER: | am nowhere
hard for ne to phrase the
guestion. Just a nonent.
(Pause in proceedings.)

Q BY MR TROITER  Your testinmony beginning on
the question and answer on line 3, you state that both
Dr. Means and Dr. WIlson incorrectly infer that
Aynpic's full capacity operation prior to June 19, 1999
supports the view that water-borne transportation is not
conpetitive, correct?

A That's correct.

Q And Oynpic's pipeline traffic has in fact
returned to its full available capacity; that is, 80
percent of full capacity since it reopened in the summer
of 2001, correct?

A That's correct.

Q That reduced water-borne transportation
substantially, did it not?

A Yes, | would presune so.
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1 Q Now, in your capital structure analysis you have
2 used A ynpic's parents' debt and equity ratio as

3 A ynpic's debt and equity ratio; correct?

4 A Correct.

5 Q And you have used Aynpic's parents' enbedded

6 cost of the debt as O ynpic's cost of the debt, correct?
7 A Correct.

8 Q Did you -- but you did not use Aynpic's cost

9 of equity as Oynpic's cost of equity, did you?

10 A That is correct.

11 Q W discussed a monent ago sone of your

12 testi mony where you reviewed this Comm ssion's recent

13 order on cost of the equity. Do you recall that?

14 A Yes.

15 Q Did you review any orders of this Conm ssion on
16 the issue of retroactive rate making?

17 A Not specifically, but I assune if it's |like

18 every other Commission, it doesn't permt it.

19 Q Retroactive rate nmaeking is when the regul ator
20 takes a past expense or revenue itemand brings it

21 forward to have it recovered in rates currently; is that
22 correct?

23 A That's correct.

24 Q The test year concept did not violate the

25 retroactive rate naking principle since rates are not
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1 set to cover those explicit test year costs but rather
2 the test year is used to access recovery of future

3 costs, correct?

4 A Yes. The one thing | wanted to make very

5 clear, on the past cost the Commi ssions will, in fact,

6 i nclude deferred costs, capitalized costs, if you will,
7 in the cost of services. |If, for exanple, if a pipeline

8 or any regulatory entity had an unusual expense, rather

9 than have a rate shock they prefer to spread it out over

10 a period of time. They will do that, even if it isn't
11 typically capital. So that's not really retroactive
12 rate making. |It's a way of spreading costs over a

13 nunber of years.
14 Q Are you famliar with this Comm ssion's order

15 on when a conpany is entitled to defer costs and when it

16 isn't?
17 A | amnot famliar with the details, no.
18 Q If a company incurs a debt expense in the year

19 2000 but defers it without pernm ssion of a regulatory
20 authority and seeks to recover it in rates in 2002, that

21 woul d be retroactive rate meking, wouldn't it?

22 A Yes, | would think so.

23 Q Turn to page 104.

24 A (Complies.)

25 Q You give sone testinony on electricity pricing
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in this area of your testinony. And at the bottom of
page 104 you provide an overvi ew of changes in the

whol esal e market for electricity over the past few years.
Do you see that?

A Yes.

Q And you conclude that Qynpic faces a | ot nore
uncertainty regarding electricity than has been the case
hi storically, correct?

A Yes.

Q Isn't it true that several years ago O ynpic
el ected to take service from Puget Sound Energy under
i ndexed electric rate that varied greatly with market
prices at the md Col unbi a?

A I have not had a chance to review all of their
specific contracts.

Q | will ask you to assune that.

A Okay.

Q Those market prices becane volatile in 2000 and
2001, didn't they?

A Yes.

MR, MARSHALL: | woul d object to the
hypot heti cal because | believe it's based on an
i ncorrect prem se about -- of what facilities of O ynpic
bear. | would ask M. Trotter to be specific about what

particular facilities of Oynpic were on that narket
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rate, because the inplication is that all of the
facilities are --

Q BY MR TROITER: The only ones that were
subj ect to schedule 48 --

MR. MARSHALL: And those were also limted, not
all of the area --

MR. TROTTER: That's correct, because not al
of the area is served by Puget Sound Power and Light.

MR. MARSHALL: Even thought the area is served,
there's a limtation on the facilities within the area.

I think the hypothetical msstates a fact. |It's based
on an incorrect premise, and | won't further speak to
t hat .

JUDGE WALLIS: | will overrule the objection
because that information, to the extent M. Trotter has
not clarified it, may be brought out.

MR. MARSHALL: Very wel |

Q BY MR TROITER. Do you understand that O ynpic
Pipeline was allowed to go onto a fixed rate tariff
instead of an indexed rate tariff in the mddle of that
price volatility problenf?

A | wasn't aware of that, no.

Q ay.

A But one thing we have to bear in mnd is if

el ectric prices becone higher over tinme they eventually
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1 get passed through. So if market -- if the market gets
2 chaotic and prices and costs are higher, it's going to

3 be reflected in everyone's rates, including Oynpic's

4 over tinme. |It's not just Aynpic, but | think the

5 situation is sufficient that all electricity consuners

6 are nore at risk than they have been historically.

7 Q Did you discuss future electricity pricing with
8 any utility provider than O ynpic?

9 A No, | did not.

10 Q Do you understand that over 40 percent of

11 A ynpic's power costs do not vary with usage?

12 A You nean their demand and facility type

13 char ges?

14 Q Yes.

15 A | don't know the nunber, but it wouldn't

16 surprise ne.

17 Q Turn to page 107, line 20. You say if shippers
18 have entered into long termfirm agreenments for water-borne
19 transportation, these shippers would not return to

20 O ynpic until the agreements expired?

21 A Were are you again? | amsorry.
22

23 Q Page 107, lines 20 through 22.

24 A | nmust have nunbering probl ens.

25 JUDGE WALLIS: Let's be off the record, please.
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1 (Di scussion off the record.)
2 JUDGE WALLIS: Let's be back on the record,

3 pl ease

4 Let's be back on the record for announcing
5 that we will take our lunch recess at this tine. W
6 will be back on the record at 1:30 p.m

7 (Lunch recess taken.)

8 JUDGE WALLIS: Let's be back on the record,

9 pl ease

10 As a prelimnary matter before we resune the
11 exam nation of Dr. Schink, Oynpic has noved for the

12 admi ssion of its Exhibits 201-T through 223, and | will
13 note for the record that there is a pending objection
14 And subject to ruling on that objection, the exhibits
15 are received.

16 (EXH BI TS ADM TTED)

17 JUDGE WALLIS: Is there anything el se

18 prelimnary before we proceed?

19 (No response.)

20 JUDGE WALLI'S: Let the record show there's no
21 response. And M. Trotter, you may resune the

22 exam nati on of Dr. Schink.

23 Q BY MR TROITER: Thank you. Dr. Schink, turn
24 to page 107 of your rebuttal testinony Exhibit 201-T, and

25 | am focusing your testinony on lines 14 through 22, the
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begi nning of the section. You say that delay in
achi eving 100 percent operating pressure could ensue in
lawsuits that are filed to block the pressure increase
to seek and obtain a court injunction

Do you see that?

A Yes, | see that.

Q Are you aware of any pending suits or
t hreatened suits?

A No, | am not.

Q Online 20 you say if shippers have entered
into long-termfirm agreenments for water-borne
transportation services, these shippers would not return
to Oynpic until these terns agreements expired. Do you
see that?

A Yes.

Q Do you nean by this testinony that if the
pipeline is restored to 100 percent pressure there will
be insufficient volunmes available to use that additiona
capacity or through-put?

A If it is -- the supposition in that sentence is
correct, it's possible.

Q Do you know, in fact, whether any shipper has
entered into a long termfirm agreenent for water-borne
transportation that would render it unable to use the

addi ti onal through-put capability of O ynpic Pipeline
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once it is restored to 100 percent pressure?

A No, we have asked for whatever agreenents Tosco
and Tesoro has, and they refused to supply them

Q Did you ask ARCO or Equili?

A No.

Q Jdynpic is overnom nated today at 80 percent
pressure, correct?

A It's nmy understandi ng, yes.

Q Do you know how nmuch it is overnom nated?

A No, | do not.

Q So you don't know if the anpbunt of the
over nom nati ons woul d be enough to be served under the
addi ti onal through-put capability at 100 percent
pressure?

A Noninations and actual shipnents can differ, so
I don't know if you can infer that because there are
overnom nations, there would be a | ot nore shipnents.
But | don't know exactly what those overnoni nations are,
no.

Q You do know that O ynpic was overnom nated for
several years prior to the Whatcom Creek expl osion,
correct?

A Ri ght .

Q At the top of page 107 you say, "Currently

A ynpic has ten nonths of actual through-put data for
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1 the test year."” Do you see that?
2 A Yes.
3 Q By test year do you nean the 12 nonths ended

4 April 20027

5 A Yes.

6 Q Is 12 months ended April 2002 the test year
7 A ynpic is now sponsoring in this case?

8 A | would have to check. | think that's the

9 case, but --

10 Q That's your understandi ng?

11 A I can check and tell you for certain. Just
12 give ne a second. | think it's actually July to June,
13 is it not?

14 Q | would be asking OQynpic that later. | want

15 to know what your understanding is.

16 A Based on case 2, | think it's July to June, is
17 the test year.

18 Q June 20027

19 A Yes. But, again, | amnot entirely certain.
20 There's two and | get confused al so.

21 Q So Aynpic's current through-put proposal, as
22 you understand it, uses ten nonths actual July 2001

23 t hrough April 2002, and estimates for two additiona

24 nont hs?

25 A That's ny understandi ng, yes.
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1 Q And are the estimates for May and June of 2002
2 or May and June of 2001?

3 A May and June of 2002.

4 MR. TROTTER: Excuse ne, Your Honor. I am

5 trying to find a reference.

6 (Pause in proceedings.)

7 Q BY MR TROTTER:. M. Schink, | don't have the
8 cite to this testinony, so | will quote it and ask you
9 if you recall. | amsorry.

10 You state in your testinony, quote, Al that is
11 known and measurable with certainty is Qynpic's

12 t hrough-put capability at 80 percent operating pressure.
13 Further, this through-put capacity is best neasured

14 by the actual through-put at 80 percent operating

15 pressure. Do you recall that testinony?

16 A Sonething to that effect. | can't renenber

17 exactly where it is either

18 Q There it is. Thank you. Page 108, line 12

19 through 15. Do you have that?

20 A Yes.

21 Q Line 14 you used the termthrough-put capacity.
22 What do you nean by that?

23 A  Well, I think it should be just through-put.

24 Q As it's witten, does that confuse the

25 concept --
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1 A Asit's --
2 COURT REPORTER: Hang on
3 Q BY MR TROITER: As it's currently witten,

4 does that confuse the concepts of through-put and

5 capacity?

6 A As it's witten, yes, it does conmngle or
7 confuse them The best neasure of -- it does and it
8 doesn't. | think what they are actually able to

9 transport, what is based on ten nonths' actual data, it

10 appears they are actually able to nove, is the best

11 estimate of what they, in fact, can nove at 80 percent

12 capacity. If that helps clarify it.

13 Q Thank you. VWhat downtinme did Oynpic actually

14 experience in the period July 2001 through April 20027

15 A | can't tell you exactly. You would have to talk
16 to M. Talley about whether or not there's sonething

17 peculiar in this period.

18 Q Did you analyze that issue?
19 A No, | did not.
20 Q Do you agree that issue should be analyzed in

21 any through-put recomrendation?

22 A Yes, | did ask if, in fact, the conpany

23 considered this representative of what they could

24 acconplish, and the answer was, yes. | didn't explore

25 it beyond that.
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Q Turn to page 13 of your rebuttal
A Page 137

Q Yes.

A (Conplies.)

Q Beginning on line 17 you are referring to the
regul atory frame work since 1985. Do you see that?
A Yes.
Q You state on line 22, Al prior tariff rate
i ncrease submi ssions to the Conmi ssion have been
devel oped and justified within the FERC s frane work and
have been accepted by the Commi ssion; is that correct?
A That's correct.
Q Did you personally exanine all of the tariff

filings made by O ynpic during that tine frane 1985 to

present ?
A No, | didnot. | talked to the conpany about
what they had done, and they are -- their explanation

was that they had filed with this Conm ssion what they
had filed with the Federal Energy Regul atory Commi ssion.

Q Wo told you that?

A Could have been M. Marshall, but | am not
entirely sure.

Q Did you exam ne the Sea-Tac tariff surcharge
filing?

A No, | did not.



2259

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q So if that was not filed consistent with the
FERC frame work, you wouldn't know that one way or the
ot her, would you?

A That's correct.

Q \When you use the term accepted by the
Conmi ssion, do you nmean the tariffs went into effect
Wi t hout suspensi on?

A I don't know whether that is -- you know, it's
a legal concept. [I'mnot sure | know that the
Conmi ssion et themgo in in essence with or without
suspension. | am not sure.

Q Are you relying on any order of this Conm ssion
in which these tariffs were addressed?

A It's my understandi ng that the perm ssion was
not acconpani ed by any di scussion of the filing or the
nmet hodol ogy used to support. They were just approved.

Q Now, you have used the word approved, but |et
me go back a second. So the answer to my question is,
no, you are not relying on any order of the Conm ssion?

A That's correct.

Q Now, you said those tariffs were approved. By
using that term do you nean anything other than the
tariffs were allowed to go into effect without
suspensi on?

A They were allowed to go into effect without
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1 suspension. |'mnot sure what you nean by that in this
2 cont ext .

3 Q M question to you is by use of the term

4 approved, did you nean -- it's your term Did you nean
5 by that term anything other than the Comm ssion all owed
6 the tariffs to go into effect w thout suspension?

7 A | am having trouble -- "wi thout suspension".

8 My under standi ng of the concept is del ayed pending

9 hearing, or delayed for whatever. |If that's what you
10 nmean there, it was allowed to go in without hearing,

11 then I will agree with you.

12 MR. TROTTER: Those are all of my questions at

13 this time. Thank you, Dr. Schink.

14 THE W TNESS: Thank you.

15 JUDGE WALLIS: M. Brena.

16

17 CROSS EXAM NATI ON
18

19 BY MR BRENA:

20 Q Dr. Schink, a few essentially prelimnary

21 questions. |Is it fair to say that the direct testinony
22 that you prepared for this Commi ssion consisted of two
23 pages and an attachnment of your FERC testinony?

24 A Yes.

25 Q Is there anywhere in your direct testinony or
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exhi bits where you analyze this Conm ssion's |ega
precedent ?

A In my direct, no.

Q \Were you anal yze this Commi ssion's approach
for capital structure?

A In nmy direct, no.

Q \Wiere you analyze this Conmi ssion's approach to
cost of debt?

A In ny direct, no.

Q \Were you analyze this Conmi ssion's approach to
the cost of equity?

A In my direct, no.

Q \Were you analyze this Commi ssion's approach to
overall rate of return?

A In nmy direct, no.

Q In short, the assunption in your direct
testimony is that this Comr ssion should, based on an
attached copy of your FERC testinony, set the capita
structure, cost of debt, cost of equity, and overal
rate of return for a public service conpany within the
state of Washi ngton based on an attached copy of your
FERC testinmony. 1Is that fair?

A Certainly my assunption -- | was asked to
prepare testinony for the Federal Energy Regul atory

Conmmi ssion, and the | awers nade the decision that the
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subm ssion to the state would be the sane. It certainly
wasn't my deci sion.
Q But it was your intention that this Comm ssion
use that direct testinony for those purposes, correct?
A I don't think it's nmy intention, sir. | mean,
| think ny answer to the first part was correct. |
think, as I've said, | think, supplenentally in ny
rebuttal, and | think there are reasons why it would be
appropriate for the Comm ssion to do so.

And part because what the FERC does or has
requi red of the pipeline nakes sense in the context of
this Comm ssion's precedent, and al so because it is
essentially the only guidelines this pipeline has had in
meking a filing. But | didn't nmake the decision inplied
by your question, sir

MR. BRENA: [|f | could ask for an instruction
that he answer the questions | ask. He went on to give
reasons out of his rebuttal. He will have a ful
opportunity to give the reasons out of his rebuttal

JUDGE WALLIS: You nean on redirect?

MR. BRENA: Well, in a nonent.

JUDGE WALLIS: And | will so instruct the
witness if -- we will instruct the witness that you
should listen very carefully to questions and respond to

t he question.
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If it calls for a "yes" and "no", answer

yes

or "no" and then pl ease respond "yes" or "no" if, in
fact, either of those is the appropriate response. And
then if you nust explain that answer, you may proceed to
do that subject to objection

I will also ask that for the health and sanity
of our court reporter, as well as for having a good
record, if counsel starts to interrupt you, please |et
them do that, and that will avoid her chall enge of
trying to take two people at the sane tine.

Qur experience is that the reporters have two
very abl e hands, but they cannot devote one to each
person who is tal king, and get both people adequately on
the record simultaneously.

THE W TNESS: | apol ogi ze.

Q BY MR BRENA: M. Schink, my questions are
directed at this point at your direct testinmony only.

Did you intend that this Comm ssion use your
direct testinmony to analyze the capital structure, cost
of the debt, cost of the equity, and overall rates of
return in this proceedi ng?

A It was the intent of the subnmission. | did not
meke the decision to do it that way.

Q Do you consider yourself an expert in the

| aw?
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A No, | do not.

Q Are you famliar with the I egal obligations
under the Interstate Conmmerce Act and FERC s regul ati ons
and federal legal authority, and whether or not they
will be the same or different fromthis Comr ssion's?

Is that sonething you are confortabl e opining on?

A Wether or not the statute they operate under
are the sanme, | have not studied them | can't answer
that. And | amnot a | awer, and probably not qualified
to do so.

Q Soit's fair to say with regard to your direct
testinmony that there is no anal ysis whatsoever of this
state's law or this Comm ssion's approach to capita
structure, cost of debt, cost of equity, or rate of
return in your direct testinony. |Is that fair to say?

A Yes.

Q Do you consider your entire analysis of this
jurisdiction's approach to capital structure and rate of
return to be the proper subject of rebuttal ?

A Could you repeat that, sir? | amsorry.

Q Do you consider your entire analysis of this
jurisdiction's approach to capital structure and rate of
return to be the proper topic for rebuttal testinony?

MR, TROTTER: Your Honor, | am going to object

to the question. It calls for a |ega
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1 concl usi on.

2 MR, MARSHALL: | join the objection

3 MR. BRENA: |f he's not capable to respond,

4 then he may -- | amtrying to understand. He's put in
5 lots of testinony. |If this is what he thinks is proper

6 rebuttal, or not, the way he understands the question

7 So | would ask for his opinion as he understood the

8 question, not a |legal conclusion

9 THE WTNESS: | assuned --

10 JUDGE WALLIS: As qualified, the objections are
11 overrul ed.

12 THE WTNESS: | assune ny rebuttal was

13 witten -- there are two things | did in my rebuttal. |
14 updated ny results, and | responded to positions taken

15 by other parties, which | consider to be proper

16 rebutt al

17 Q BY MR BRENA: Has any party to this proceedi ng had
18 any opportunity to answer your entire analysis of this

19 jurisdictional approach, this state's jurisdictiona

20 approach to capital structure or rate of return?

21 A No. At least not that | am aware of.

22 MR. BRENA: | would renew nmy notion to strike
23 that portion of his rebuttal testinony.

24 JUDGE WALLIS: So noted. That motion will be

25 t aken under advi senment.
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Q BY MR BRENA: Turning to your FERC testinony,
is it fair to say that your FERC testinony relies solely
on the DCF nethodol ogy?

A Yes, it does.

Q And footnote three of your direct case points
that out, doesn't it?

A Can you give ne a page, sSir?

Q Page 3, footnote 3.

A Yes, it does.

Q The reason that you gave for your sole reliance
on the DCF in footnote 3 was the Commission in SFPP is
clearly indicated that the plans rely solely on the
results produced by the DCF nethodol ogy proxy group
Do you see that | anguage, sir?

A Yes.

Q And that is the reason you chose to rely on the
DCF excl usively?

A In this matter, yes, rather than explore other
nmethods | attenpted to say -- to suggest alternatives or
nodi fications to that method as opposed to argunent that
t hey shoul d consi der other nethods.

Q Did you, in fact, nodify the FERC net hodol ogy
in your testinony?

A Well, | suggested nodifications, yes.

Q And your nodifications to the DCF nmethod -- |et
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me rephrase the question

So it is not your testinony that the DCF net hod
that you proposed is consistent with the FERC s
currently approved DCF nethodol ogy; is that correct?

A | presented the results of the nethodol ogy as |
perceive it to be now approved by the Conm ssion, and
al so presented nmy alternatives and clearly | abel them

Q And which do you recomend?

A | reconmend ny alternatives.

Q So you do not recommend the results of your
anal ysis of what you consider to be a proper FERC DCF
nmet hodol ogy. |Is that fairly stated?

A I reconmend nodifications to the nethodol ogy.
| certainly didn't abandon it. | suggested changing it.

Q Are you recomendi ng the unnodified FERC DCF to
this Commi ssion, or not?

A No, | am not.

Q How many nodifications did you nake?

A Essentially two. | nodified the way that the
current period dividend yield be cal cul ated, and
suggested that the nmean was a better neasure of centra
tendency than the nedi an, and expl ai ned why.

Q \What was the net inpact on your recommendation
as a result of those nodifications?

A | would have to calculate that to be certain.
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1 Q ©Didthe rate go up or down?

2 A It went up.

3 Q Alot or alittle?

4 A The lot or little is in the eye of the

5 beholder. | would calculate it for you, if you would

6 like.

7 Q If you would, please.

8 A This isn't -- this is in ny direct.

9 Q I'mgoing to ask the sanme question with regard
10 to rebuttal as well, if that's hel pful

11 A Al right. The nominal estimate of the cost of

12 equity capital for a typical oil partnership |ine based

13 on the Conmission's nethod is 13.31 percent. And --

14 Q Conpared with what under your reconmendation?
15 A I am | ooki ng.
16 CHAI RWOVAN SHOWALTER:  When you sai d

17 Comm ssi on, which Conm ssion?

18 THE W TNESS: The Federal Energy Regul atory

19 Commission. | wll try to say "FERC' fromnow on to try
20 to avoid this. | apologize. | have to -- and the

21 recommended -- ny recommendation is 14.61 percent for a

22 typi cal pipeline, based on ny nodifications.
23 Q BY MR BRENA: So the net inmpact is 1.3 percent of
24 your nodifications to what you consider the proper FERC

25 DCF nmet hodol ogy. Do | understand you correctly?
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A I am not sure about the word proper
nodi fications to the nethodol ogy. As currently accepted
by the FERC.

Q And that was in your direct case?

A That was ny direct case.

Q And would you please respond to the sane
gquestion with regard to your rebuttal case?

A As you are, | amsure, aware, | actually
eval uated the cost at two points, at the end of 2001 and
at the end of March 2002. And in part because it
straddl ed the period considered by sone of the other
Wi t nesses.

Let ne work with the nost recent one. It also
happened to be the | ower of the two, so we won't have to
qui bbl e about that.

Q Wiich one are you reconmmendi ng, M. Schink?

A I am recomendi ng an average of the two.

Q Wuld you use the average, then, for your
cal cul ations, please

A If you -- the nethod, as accepted, or the
accepted nethod of the FERC woul d be 14.56 percent. And
the preferred or best nmethod, if you will, that I
recomended in nmy direct is about 14.79 percent.

CHAI RMOVAN SHOWALTER:  You just said direct.

Is that what you neant? The question was --
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THE WTNESS: | amsorry. Let nme do this
again. | apologize. | amnot having ny best day with
my cal cul ator here.
Q BY MR BRENA: Pl ease doubl e-check those nunbers,
i f you woul d.
A 14.56 would be what the average of the two

medi ans woul d be based on the unnodified Conm ssion

met hod. And | guess the actual recomrendation -- let ne
do it that way. | think ny recommendation is 14.74. |Is
that about right? | can check that. | did do that in

front of the rebuttal --

Q If you would confirmthat nunber, please, sir

A (Complies.) 14.7.

Q That's changed three tinmes now. If you are not
sure what it is --

A It is 14.7, sir. | amsorry. | am having
probl ems running ny cal cul at or

JUDGE WALLIS: M. Schink, I know you were

distracted, but we will remind you that it is inportant

to let the lawers talk, rather than stepping on their

t oes.

THE WTNESS: | will.

MR. BRENA: That's one of the few tines | have
ever heard that. | apol ogi ze.

Q BY MR BRENA: Your risk additer in your direct
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1 case was .79, correct?

2 A . 75.

3 Q And in your rebuttal case was what?

4 A . 95.

5 Q If I could direct you to page seven and ei ght

6 of your direct testinony, the last line, the |ast

7 sentence fragnent, it says, As a result of this water-borne
8 conpetition, Oynpic faced above-average busi ness

9 ri sk because many pipelines face limted, if any, direct

10 conpetition from barges and tankers.

11 Do you see that direct testinmony?

12 A Yes, | do.

13 Q Andis it fair to say that this is the

14 justification as analysis supporting your risk additer?
15 A It's part of it.

16 Q Wuld you direct me to any other part in your

17 di rect case?

18 A The pipeline -- | don't know if -- well, I am
19 not sure to what extent | focused on the water-borne in
20 the case as a clear exanple. | think that was what |
21 enphasi zed there.

22 Q And ny question is, if there's any other risk
23 factor that you use in your direct case to justify your
24 risk additer, would you please direct ny attention to

25 it?
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A I think that's the only point | made in direct.

Q Have you added other factors in your rebuttal ?

A | considered, based on testinony, but |
think -- M. Brown and others -- that a general notion
that they saw no difference in risk between AQynpic in
general and other pipelines. 1In response to that,
expl ored what | have called isonmetric risk

Q So you added the concept of isometric risk in
your rebuttal as a further justification for your risk
additer?

A In response to testinmony nade by others that,
in general, the conpany was no risker in any dinension
that they could see relative to other pipelines.

Q If there were other risks that you think
justified that risk additer to you, don't you think you
shoul d have brought it forthright in the direct case?

A | believe the water-borne conpetition would
justify the risk additer. | was asking, and in essence
thought, it was fairly obvious, given all the problens
that A ynpic had, that they faced, it had other risks
that were -- in fact, put it in financial jeopardy. But
it becane one, so | addressed it in ny rebuttal

Q Let ne be sure | understand your theory of
direct testimny. We're supposed to inply into that

there are obvi ous business risks that you do not
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1 reference in your direct testinmony. |Is that how you
2 intend --

3 A No.

4 MR. MARSHALL: | object; argumentative --
5 MR, BRENA: | withdraw the question --

6 COURT REPORTER: Hold it.

7 JUDGE WALLIS: Between | awyers, give the

8 priority to the person who starts first. So

9 M. Marshall.

10 MR, MARSHALL: | stopped dead. | amnot to blane.
11 JUDGE WALLI'S: Would you restate your objection
12 for the court reporter, please.

13 MR. MARSHALL: | objected as argumentative,

14 that this asked the witness to draw certain concl usions

15 about what was proper or inproper in response to a whole

16 series of factors that we tal ked about yesterday.

17 JUDGE WALLIS: And M. Brena, your response is
18 still that you w thdraw that question?

19 MR. BRENA: It is, Your Honor.

20 JUDGE WALLIS: Very well. Please proceed.

21 Q BY MR BRENA: Turning to debt costs,

22 M. Schink, what was your debt cost in your direct case
23 and rebuttal case?
24 A In the direct case it was 6.74 percent, and in

25 my rebuttal case, for fear of m sspeaking again, it is
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1 5.26 percent. | amsorry.

2 Q Are you proposing through your FERC testinony
3 that there's any nodifications to the FERC with regard
4 to its methodol ogy for determning a cost of debt, or

5 do you consider the cost of debt that you use to be

6 consistent with the FERC nethodology -- | will rephrase.
7 Conmpound question. | object.
8 MR. MARSHALL: Actually it was prenised on him

9 referring to his FERC testinony in rebuttal, and I don't

10 think -- we don't have that.

11 MR, BRENA: Okay. | wll rephrase.

12 Q BY MR BRENA: While your -- by your FERC
13 testimony, | mean your direct testinony.

14 A Ckay.

15 Q In your FERC testinobny, are you intending to

16 apply directly your understandi ng of the FERC

17 nmet hodol ogy to determ ne cost of debt?

18 MR. MARSHALL: | would object to the formof the
19 guestion. This witness has adopted the FERC testinony

20 in his direct testinony here, because that's the

21 nmet hodol ogy that we have asked be applied. And so

22 think now we're getting into an argumentative form of

23 the testinony.

24 I think that clearly it can be established

25 through the questions as to what we're tal ki ng about.
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O herwi se, it my get confused, because M. Schink does
have a separate FERC rebuttal testinony. The direct
testi mony was the sane here and at the FERC

JUDGE WALLIS: | think for the standpoint of
clarity in our own transcript, it would be better, M.
Brena, to refer to his direct testinony as his direct
testinmony. And that way we elimnate the possibility of
questions or uncertainties as to what is being
referenced.

MR, BRENA: | agree. Happy to do that.

Q BY MR BRENA: In your direct testinmony, with
regard to your cal culations of the cost of debt, are you
intending to apply your understanding of the way FERC
determ nes the cost of debt?

Yes.

Have you nodified that in any way?
In the rebuttal ?

In the direct.

No.

o r»r O r O »

Have you nodi fi ed FERC s net hodol ogy through
your rebuttal in any way?

A  No. It's an update. Again, it was -- the
direct had end of 2000, and the update had end of 2001
date in it.

Q But there was no change in nethodol ogy in
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ei ther your direct or your rebuttal from your
under st andi ng of how FERC determ nes the cost of debt?

A That's correct.

Q Capital structure, what was your capita
structure, percentage of equity direct and in rebuttal ?

A Direct was 80 -- | will have to find it again.
For some reason | am having trouble with the nunbers
this afternoon.

My recomrended capital structure had 82.9
percent equity in ny direct testinony, and in ny
rebuttal testinony the equity share of capital was 86.85
percent.

Q | would like to draw your attention to page 24
of your direct case. The first Q and A on the top of
54, going through line 985 through lines 994. Do you
have that testinony in mnd?

A Yes.

Q That is your explanation for why you applied
parent capital structure?

A That is ny explanation. That is correct.

Q Is there anywhere else in your direct case that
you of fer additional reasons than in that one answer?

A Well, | tal ked about the relationship between
risk and capital structure in the next Qand A | would

suggest that is relevant to the issue, but it's
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certainly in this section where | deal with it.

Q Please understand, mnmy question isn't defined,
every bit of testinobny that is relevant.

The direct reasons you have stated in your
direct case for why this Comm ssion should adopt the
parent capital structure is the only explanation of
those reasons in that answer running from 986 through
994 on that page?

A No, | think the subsequent question and answer
are also relevant to the decision, and | think should
be -- is also part of the explanation for what | have
done.

Q Anything further?

A I think those two questions and answers, |
think, are the explanations | have provided, | guess.

Q Thank you. Do you have a copy of your cross
exhibits with you?

A M cross exhibits? Do you have --

JUDGE WALLIS: For the benefit of the w tness,
a nunber of documents have been marked in advance for
possi bl e use on cross exan nation, and they have been
distributed to the parties.

Let nme ask if Aynpic has a copy of the
docunents that were proposed for possible use with

Dr. Schink, and if those could be nade available to him



2278

1 Those are the docunents we marked as Exhibits 226

2 t hrough 232.

3 Q BY MR BRENA: M. Schink, have you seen this

4 prior to now?

5 A (Readi ng docunent.) It's been several years.
6 Q It's 226.

7 A Pardon? Have | seen these exhibits?

8 Q Yes.

9 A  No. | amseeing themfor the first tine.

10 Q Do you recognize 226 as your testinony?

11 JUDGE WALLIS: Let me ask if those documents

12 are marked wi th nunbers, Dr. Schink.

13 THE W TNESS: Not on ny copi es.

14 JUDGE WALLIS: M. Brena, could you refer to
15 the common nane for the docunments when you refer to

16 t hen®?

17 MR. BRENA: | could. O we could go up and

18 have t hem mar ked.

19 JUDGE WALLIS: Very well. Let's take a nonent
20 whil e that occurs.

21 (Brief recess.)

22 JUDGE WALLIS: M. Marshall, would you like to
23 do that, or would you like to have M. Brena assist with
24 t hat ?

25 MR. MARSHALL: We can do that, and then have
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hi m check to make sure we have them marked correctly.
JUDGE WALLIS: Let's be off the record.
(Di scussion off the record.)
JUDGE WALLIS: Let's be back on the record,
pl ease.
M. Brena.

Q BY MR BRENA: M. Schink, Exhibit 226 is an
excerpt of your direct testinony in the Orange and
Rockl and Utilities Case. |Is that marked correctly?

A Yes, it is.

Q Now, | would like to focus on your testinony.
First, in your testinony, can you tell me how nany
approaches, how many different anal ytical methods you
used in setting forth the rate of return in this case?

A I think on page 3 it says | used five.

Q And | would like to draw your attention to page
4 under the heading, Relying solely on the DCF nmethod or
any other single method is not reasonable.

A That's correct.

Q And | would like to ask you sone questions
about that section. Do you have it in mnd?

A Yes.

Q You point out that in the bottom of the answer,
further, the basic market assunptions under |ike the DCF

nodel have been questioned seriously in the financia
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1 literature. Do you see that?

2 A \Wat page?

3 Q Page 4, lines 20 to 23.

4 A | see that.

5 Q And woul d you explain what basic assunptions

6 have been seriously questioned that you are referring

7 to?

8 A Basically like all the other nodels the

9 assunption -- | don't know. | mean this has been |ong
10 ago enough | don't have -- | don't know if | had any

11 specific ones in mnd. But all the nodels in DCF, cap

12 and so on are based on sinplifying assunptions which

13 don't appear to be -- to hold in the real world.
14 So in the case of using all npdels, you have to
15 live with the fact that the npdels are, at best,

16 approximations to what is going on in the real world.

17 And rather than venture what | was thinking

18 when | wote this several years ago, | would rather keep
19 it that general

20 JUDGE WALLIS: M. Schink, would you bring

21 yourself closer to the microphone, or the nmicrophone

22 cl oser to you.

23 THE W TNESS: (Conplies.)

24 JUDGE WALLIS: Had you conpl eted your answer?

25 Q BY MR BRENA: | would like to draw your
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1 attention to that |ast sentence. More inportant, there are
2 met hods whi ch have been shown to estimte the cost of
3 equity which have been shown to be at | east as accurate,
4 if not nore accurate, than the DCF nodel. \Which other
5 met hods were you referring to?
6 A | have used -- | think what | refer to here are
7 the newer APT (ph.) and fama French (ph.) nmodels, which
8 I think are major breakthroughs in this area. They

9 have not won wi de acceptance by regul atory comr ssi ons

10 yet. And also, in other venues, | have used the cap M
11 nodel .
12 Q You acknow edge, and do you still agree with

13 the statenment that these alternative nethods are used

14 t hroughout the financial comrunity to evaluate the

15 return required by investors? Do you still agree with
16 t hat ?

17 A  The DCF, APT, famm French, cap M are used,

18 yes.

19 Q And you refer to this testinmony as being 1993,

20 the date you prepared this testinony?

21 A Unless you can provide a date | couldn't tell you
22 for certain.

23

24 Q Subject to check, you accept that?

25 A It's certainly possible, yes.
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Q | would like to draw your attention to page
seven of your direct testinony in that case, |ines 20
t hrough 22, which reads, Wiile the DCF nethod will
provi de use physical information with respect to cost of
equity capital it nmust be used in conjunction with other
nmet hods in order to do so. Do you see your testinony?

A  Yes, | do.

Q Did you, in this case, use the DCF in
conjunction with other methods?

A Yes, | did.

COW SSI ONER HEMSTAD: | am uncertain. Wen
you say "this case," which case?

MR. BRENA: This proceeding, O ynpic Pipeline.

THE WTNESS: Wait a mnute.

Q BY MR BRENA: Perhaps there was confusion with
regard to my question.

A There was. | thought you were referring to the
Orange and Rockl and case. Thank you for asking the
questi on.

Q | was about to ask what other nmethod you
used in this case before this Conm ssion, and
this proceeding with Aynpic Pipeline. Did you use the
DCF nethod in conjunction with any other nethod?

A No, | have not, and for the reasons | expl ai ned

inm direct. | did not use it before in the FERC
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1 proceedi ngs, and for the reasons | explained in ny
2 rebuttal. | believe this Comr ssion relies al npost

3 excl usively on the DCF met hod.

4 Q | would like to turn your attention to page 9

5 begi nning line 16, and continuing through page 10, |ine
6 2.

7 A (Complies.)

8 Q Wuld you review that testinony, please?

9 A Page 9?

10 Q Page 9, line 16, beginning as, Dr. Fama (ph.)

11 and ot her researchers cited above have indicated and

12 continuing through page 10, |ine 2.

13 A (Readi ng docunent.) Yes.

14 Q Do you have the testinmony in mnd?

15 A Yes.

16 Q This is you saying in another way what you said

17 earlier on the stand, that markets and nodels aren't

18 quite the same, so you should use several nodels in

19 trying to get to the market?

20 A It's simlar, yes. It's not exactly the sane.
21 The efficient market hypothesis certainly underlies al

22 the methods. And if it's flawed, all nethods are

23 fl awed.

24 Q | wuld like to direct you to page 10 of your

25 testi nony.
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A Are we still on the Orange and Rockl and?

Q Yes, we are. And your testinony in the Orange
and Rockl and where you are asked, Are there other
reasons to enploy multiple methodol ogi es? And you say,
yes. Particularly the |anguage, However, if severa
anal ytical nethods are used to calculate estimtes, that
sent ence begi nning there.

CHAIl RWMOMAN SHOMWALTER:  \What | i ne?

MR. BRENA: Lines 8 through 13 on page 10 of
226.

THE WTNESS: | see that, yes.

Q BY MR BRENA: Isn't it fair to characterize
that testinony as saying it is your opinion that
mul ti ple nodels nore cl osely approach the market than
does any single nodel ?

A It is, subject to the proviso that results are
meani ngful and correctly done. In fact, it is viewed by
many to be a superior approach.

Again, | say, as | have said in nmy testinony I
have done with the FERC, | pursued the DCF only because
| learned that that is the nethodol ogy the FERC i s going
torely on, and put ny efforts into putting the best
estimate | coul d put together based on that one nodel.
And in rebuttal, upon reviewing this Conm ssion's

deci sions, recognize that they also had relied on al nost
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exclusively on the DCF nethod. So | again tried to
produce evidence that they would in fact consider

Q Did you average all the nodels in this case, in
t he Rockl and case?

A I don't renmenber what | actually ended up
doi ng, whether upon review sone of themturned out to be
results, that for various reasons, | thought were not
pl ausi bl e or whatever. | cannot remenber at this point
what the final result was.

Q | amtrying to understand what you woul d
generally do. Wuld you generally average them unl ess
you saw an outrider in the information that you needed
to look into further?

A Cenerally. |If they produce nethods that were
simlar, then averaging produces a real result. If they
produce results that are quite different, then | would
want to | ook into what was causing them and determ ne
whet her or not one or the other nmethods was obviously
flawed or inappropriate in the context | was applying
it.

So | would certainly not want to -- if you --
with the proviso that these nethods produced reasonabl e
results, I would tend to average them But | would not
blindly accept them no.

Q | would like to draw your attention to Exhibit
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227, which is the Natural Fuel Gas case -- National Fue
Gas Distribution case?

A Yes.

Q This is also direct testinony that you filed in
anot her case before the New York Public Service
Conmi ssi on?

A Yes.

Q And can | draw your attention to page 8 of the
testinony in the National case, lines 4 through 167

A Yes.

MR. BRENA: | would like to make the record
clear that the page nunbers | amreferring to are not
t he page numbers of the exhibit, but the page nunbers of
t he case.

JUDGE WALLIS: Thank you, M. Brena.

Q BY MR BRENA: Have you had an opportunity to
review the testinmony, M. Schink?

A  Yes, | have.

Q It's fair to say that you don't believe any
single method should be relied on. That's what you say,
isn't it?

A That's ny belief is that you should consider
mul ti pl e met hods, but not use themblindly. Yes.

Q Were you one of the drafters of the consensus

docunent ?
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A Yes, | was.

Q And the consensus document was a docunent that
i ncl uded representatives of the Conm ssion Staff, the
Public Utility | aw project of New York, and nine
major utilities in the state; is that correct?

A That's correct.

Q And | draw your attention to page 11 of the
Nati onal case, and in the consensus documents, isn't it
true that cunul atively all those sources found the DCF
as applied by the Comm ssion over the |ast 13 years,
produced vol atile returns that were, anong other things,
highly interest rate sensitive?

I's that what your testinony is on page 11 of
the case, fromlines -- excuse nme, lines 5 through |ines
9?

A Well, the Conmission in New York relied on DCF.
And | think one of the things, as applied by the
Conmi ssion -- and | don't renenber exactly what
vari abl es of the DCF they were using. | don't think
that they were relying on a forward | ooking growh rate
or forward | ooking estimate of growh.

Quite frankly, this was too |ong ago. |
remenber this discussion, and | renenber part of the
probl em was that while DCF was a nethod, there was sone

guestion as to whether or not it could be, in fact, nmde
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1 better by nodifying the DCF they used as opposed to --

2 the volatility itself was probably due to the nethod, the
3 speci fic method they were using, as | recall

4 Q The conclusion of the consensus document wasn't
5 to change the DCF. The conclusion was that no single

6 nmet hodol ogy should be solely relied on, and severa

7 di fferent methodol ogi es should be enployed. And that is
8 your testinony on page 11, lines 10 through 14; is that
9 correct?

10 A The consensus document did include that

11 nmul ti pl e net hods shoul d be enpl oyed.

12 Q On page 12 of the National case, on lines 4,

13 don't you concur in that conclusion?

14 A Yes, | do.

15 Q | would like to draw your attention to page 16
16 of the National case under the heading, Relying solely
17 on the DCF nethod or any single nethod nmet is not

18 reasonable. And if we were to go through the sanme

19 guestions and answers on the National case that we went
20 through with the Rockland case, would they be the sanme?
21 A I don't think I can answer that question.

22 Q OCkay. Then we will do it in parts -- well, in
23 fact, it's the identical |anguage as the other case,

24 isn't it?

25 A Is it? | don't renenber
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Q | would like to draw your attention -- | am
done with that case now. Thank you. And | apol ogize.
Do you know what the total rate of return was
that Oynpic filed as a regulatory reporting matter on
its FERC 6 in 2000, '99?
CHAI RMOVAN SHOWALTER: What did you say? 20007
MR, BRENA: | said, do you know what the
average rate of return was that Oynpic used in its
nodel to report on its FERC 6 form for 2000 and
1999?
THE WTNESS: What it's using in the cost of
service calculations that's included on page 700. |Is
t hat what you are tal king about?

Q BY MR BRENA: Yes.

A No, | don't recall
MR, BRENA: | am about to go into a
confidential exhibit, 224-C. | would ask the

confidentiality in this exhibit and 225 be wai ved.
JUDGE WALLIS: M. Marshall
MR. MARSHALL: \What are those exhibits
general | y?
JUDGE WALLIS: Let's be off the record, please.
(Brief recess taken.)
JUDGE WALLI'S: Let's be back on the record.

M. Marshall, are you prepared to respond to
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1 the request for waiver?

2 MR. MARSHALL: Yes, | am

3 JUDGE WALLIS: What is the response?

4 MR. MARSHALL: The response is if it does not

5 include this reference to the Zip file, then the rate of

6 return answer here is not confidential, that part of the
7 data request -- request response is not.
8 JUDGE WALLIS: M. Brena, does that satisfy

9 your concerns?

10 MR. BRENA: It does.
11 JUDGE WALLI'S: Pl ease proceed.
12 Q BY MR BRENA: M. Schink, in response A the |ast

13 sentence to response A the | anguage, The rate of return
14 used to develop the return of allowance in cost of

15 service was 9.0 in 1999, and 11.05 for 2000. Do you see

16 t hat ?

17 A  No, | don't seemto have it.

18 Q Do you have 224-C, sir?

19 A | don't think so.

20 CHAl RWNOVAN SHOWALTER: M. Brena, while there
21 is a pause, if you could slow down just a little. Your

22 words are running together so it's hard to understand.
23 And it's so fast it's hard to take in.
24 The court reporter feels the sane way.

25 MR, BRENA: Thank you, Chairwonan.
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JUDGE WALLIS: We want to finish within the
tine table avail able, but we also want a record.

MR. BRENA: Boy, are you guys denmandi ng.
Understand what is in, and do it. 1'Il stretch ny

creative inmagination.

THE WTNESS: | can now, | think, react to your
question if you will reask it, because | don't renenber
it.

Q BY MR BRENA: | wll just reask it. Were

you aware that this is what they filed in their cost of
service nodel in the regulatory reporting to FERC for
the 1999 and 2000 rate of return?

A Il -- no, | really wasn't. It's not -- and
don't know how t hese were devel oped and what the basis
for themwas. | certainly didn't help them make the
filings, and | don't know who did or how they were done.

Q So you haven't reviewed any of this, any of the
underlying nodels or cost of service information that
was provided to FERC?

A Wen this was filed the pipeline was managed by
Equilon. And the conpany, as | am aware, has no records
of it, and nobody directed nme to try to figure out what
t he source of these were.

My experience with form6 is that people take a

rate that either they see in a recent case, or they have
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used before. | really -- | don't have any idea what the
basis for this is.

Q Thank you. | won't ask you with regard to the
ri sk additer that you have added. | amgoing to try not
to duplicate M. Trotter's cross with regard to the
wat er - borne ri sk, but your analysis seens predicated upon
the idea that because transportation shifted to barges
when there was a disruption to their system that
therefore it represented sone sort of conpetitive risk.

Now, ny question to you is, isn't it an
occasi on of conpetitive risk when the barges capture
mar ket share while Oynpic is still capable of
transporting it?

A I have trouble with the prenise of that
qguestion, that the fact that barges took over is the
basis for my presunption that they are conpetitive.

I think the fact that they were able to in fact
step in and make the novenents that had been made by
O ynpic. And there was no increase -- or beyond the
original shock there was no increase in the price of the
whol esal e prices of gasoline or diesel fuel as a result
of the shift from one node of transportation to the
other. So the fact that they stepped inisn't -- it
m scharacteri zes what nmy argunments were, sir.

Q Solet netry it another way. Do you know - -
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1 and | believe you answered this -- you don't know how

2 much the barges charge, right?

3 A That's correct. W requested data, and didn't
4 receive it

5 Q You were a witness in the Wil verine case before
6 t he FERC?

7 A Yes, | subnitted testinony.

8 Q Do you renmenber what their definition of a

9 conpetitive origin or destination market was in that

10 case?

11 MR, MARSHALL: When you say "they" --
12 MR. BRENA: FERC, in the Wl verine case.
13 THE W TNESS: Conpetitive origin or destination

14 mar ket, they neasured it in terns of market share and

15 HHI , essentially.

16 MR, BRENA: |f | could go off the record for a
17 m nute. | apol ogi ze.

18 JUDGE WALLIS: Very well.

19 MR, BRENA: Okay. | am back

20 JUDGE WALLIS: For clarification, if all you

21 want is a nonment of silence, you don't have to go off
22 the record. You can do that on the record.

23 MR, BRENA: | wasn't sure how | ong the nonent
24 woul d be when | started | ooking for the case, Your

25 Honor .
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Q BY MR BRENA: And | only do this to refresh
your nmenory. But M. Schink, if they defined an origin
mar ket as conpetitive if there was sufficient
alternatives available to shippers to prevent
Wbl verine fromsustaining a small but significant price
i ncrease, would that jog your nenory about how they
vi ewed what a conpetitive market was?

A Yes. Sufficiently conpetitive to allow the
pipeline to set its rates based solely on market factors
and not to have to justify them based on cost
what soever.

Q But this concept is if you have a pipeline that
can't raise its rates because of conpetitive forces,
then that's a conpetitive marketplace. That's this
concept, correct?

A But the way you are phrasing it, sir, like
it's an on-off switch. That test is one of degrees, and
passing that test was a basis for them assum ng that
they no | onger needed to test the rates agai nst cost,
that the market forces thenselves would do it.

The fact that there may not be sufficient
conpetition to allow pipelines to set rates irrespective
of costs doesn't nean that they don't face conpetition

Q But how can you say O ynpic faces conpetition

when it can file a 76 percent rate increase and still be
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over nom nat ed?

MR, MARSHALL: Well, | have to object to the
guesti on because the 76 percent rate increase is not
what we're requesting here. And | also object as being
argunent ati ve and assunmi ng facts not in the evidence.

MR, BRENA: | withdraw. | was thinking about
the first filing at 76 percent.

Q BY MR BRENA: QOuynpic is currently requesting
a 62 percent higher rate on the FERC side, correct?

A Correct.

Q Has it lost any vol une whatsoever as a result
of that increase in rate?

A | can't answer that.

Q You don't know whether or not the O ynpic
systemis overnom nated with regard to the FERC tariff?
A | don't know that people -- | don't know
whet her or not people who woul d ot herwi se have noved via
A ynpi ¢ have chosen to nove by any ot her neans, barge or

tanker. | can't answer that.

Q M question wasn't focused on shippers and
their choices. 1Isn't it true that O ynpic has raised
its rates 62 percent and still is overnom nated for a
transportati on novenent ?

MR, MARSHALL: | further object to the

guestion, because it's a blend. Also, we have the sane
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pi peline carrying different rates, so | would object to
the formof the question. And it's an inconplete
hypot heti cal .

MR. BRENA: Your Honor, perhaps we should talk
about tal king objections. | have no probl em respondi ng
to an objection, but | do not believe that the phrasing
of the objection should suggest an answer to the witness
that 1| amcross examning. And | believe that one just
did. | will stand by ny question, though.

JUDGE WALLIS: Very well. | believe that the
gquestion is appropriately qualified, and that it refers
only to traffic under the FERC tariff, and consequently
it does not inply a blending.

M. Brena, did | hear your question correctly?

MR. BRENA: You did, Your Honor.

JUDGE WALLIS: And it is our practice that we
ask counsel phrasing the objection to do it in a way
t hat does not suggest an answer.

However, in this case, | did not hear
M. Marshall's objecting as suggesting an answer.

So does the witness, after all of that, have
the question still in mnd?

THE WTNESS: | can try.

JUDGE WALLIS: And woul d you pl ease pull that

mc closer?
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THE WTNESS: | amsorry. | tend to do that
when | amthinking, so maybe | shoul d stop thinking.

The fact -- | nean, you have to bear in mnd a
couple of things. They are running at about -- they are
runni ng at 80 percent, sonething | ess than 90 percent of
the through-put. The market should have grown, so
there's nore demand for the services. The pipeline
proration policy, as | understand it, does not
discrimnate in favor or against inter- and intra-state
novenents, but in fact prorates the space equitably
across all novenents.

So the pipeline overnom nation could be a
reflection in and part of the |lower rates and increase
within Washi ngton state. A conbination of that, and of
the fact that you have | ess through-put capability than
before. The fact that you have nore demand for the
services than you had before, because the econony, as
far as the oil, continues to expand. So there isn't a
si npl e answer that you are asking for

Q Do you have ny question in mnd, M. Schink?

A | thought 1 did.

Q Let nme ask -- perhaps | didn't -- | intend for
it to be the sane question, but perhaps it's different.

Isn'"t it true that A ynpic has raised its FERC

rates 62 percent, and still continues to be
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1 overnom nated with regard to its FERC transportation
2 novenment s?

3 A Overnonminated, | couldn't tell you exactly

4 whether it's overnonmi nated with those novenents. |

5 coul d accept it subject to check, if you know.

6 Q Does that sound |ike a conpetitive market to

7 you, M. Schink?

8 A Certainly could be.
9 Q If you raise your rates 62 percent, and you
10 still work the sanme amount -- well, | withdraw the

11 questi on.
12 Why didn't you go out and find out what the

13 barge rate was?

14 A Tried.

15 Q Wio's the mpjority owner of Oynpic?

16 A BP.

17 Q Wio is the biggest refiner in Washington?
18 A I think BP.

19 Q Wio is the largest shipper of water-borne

20 traffic in Washi ngton?

21 A | can't say for certain. Could be BP, because
22 they are the largest. But | don't know that for a fact.
23 Q Wiy didn't you ask BP what their barge rate

24 was?

25 A | asked the conpany about that, and they felt
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for various reasons it was not appropriate. And you
will have to ask them

Q You asked Tesoro for it, didn't you?

A | did. But they are parties to the case.

Q You nentioned that Tesoro didn't respond.

Isn'"t it true that Tesoro produced its only water-borne
contract that is over a year long, which is all that was
requested of it?

A As | read the data requests, sir, we asked for
all contracts -- not long-termcontracts. And the fact
that you may only have one |long-termcontract is not
terribly surprising, because many contracts are 90 day
cancel able. So what we have basically been given is
one out of many contracts. And | haven't seen the one,
for that matter, or | don't know when it was turned
over.

Q Are you aware that there was subsequent
negotiation that's narrowed the contracts -- meaning
contracts over a year?

MR, MARSHALL: | object. | think the
questioner is testifying. This witness wouldn't have
any way of knowi ng what M. Brena's negotiati on has
been, and I don't know either. So |I would object that
this is an attenpt by the questioner to introduce

testinmony. There's no fact to be proven here.
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MR. BRENA: He testified that Tesoro did not
respond to their data request, so | am probing his
know edge with regard to that fact, but --

MR. MARSHALL: But he's assuming facts not in
evi dence, and trying to put themin as evidence in his
own question.

JUDGE WALLIS: This is an interesting question,
and | would like to hear from other counsel inasnmuch as
it relates to the practice relating to data requests.

M. Finklea, do you have any thoughts on this
topi c?

MR. FINKLEA: | can only have thoughts. | am
nost certain | can cone up with sonething

| do think that if the witness was aware of the
data requests and responses that this is an area that is
ripe, especially given the statenent the wi tness nade
earlier about Tesoro not producing information, which
seemed to inmply that he did have know edge.

JUDGE WALLIS: M. Trotter

MR, TROTTER: | took the question as probing
this witness' personal know edge of discussions that
took pl ace regarding the scope of the data request. And
it sounds |ike he may not have personal know edge, but |
thought it was appropriate in that way.

MR, MARSHALL: M objection is not whether this
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wi t ness knew of discussions. But ny objection was to
have the questioner state what the view was of the
di scussions thenselves, | think the foundation should be
gquestion first, does this witness -- did he participate
in these discussions to, quote, narrow the discovery
request.

The inmplication in the question is that the
data request was narrowed along the |ines of sonething
not in evidence. And | think they are entitled to ask

the wi tness does he know of those discussions, and if he

does, he does. |I|If he doesn't, he doesn't.
JUDGE WALLIS: | believe that the inquiry is
perm ssible. | think that the witness first raised the

i ssue by saying that he had not received a response, and
| think that M. Brena's question nerely inquires into
the scope of the witness's know edge about the request
and what was requested.

THE WTNESS: Well, | amaware -- should | just
answer ?

Q BY MR BRENA: Yes.

A | am aware of the original questions that were
drafted and sent. M intent in helping to draft them
was that we get all contracts. The initial response
that | saw was from both Tesoro and Tosco to, | think, a

case of Tesoro's 509 and 510 and Tosco of 609 and 610,
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was that this data was irrelevant to this proceeding.
And it wasn't necessary for the purposes of the hearing.
I recently saw a second and anended or
suppl enental response from Tesoro, not from Tosco. |
may not have seen a suppl enmental response from Tosco,
but from Tesoro.
Their suppl enental 509 and 510 said, well, we
have been | ooking for long-termcontracts, and at the

time of that haven't been able to |locate any. As I

recall that was a paper docunent | saw. | was not

aware -- | certainly didn't participate in any narrow ng
of the scope. | amnot aware of it. And certainly if |
had been nade aware, | would have objected strenuously.
But if the conpany agreed to it -- it was a mstake to

agree to it. But if they did, they did.

Q M. Schink, you nentioned earlier in one of
your responses that you were aware of one long-term
contract that Tesoro produced?

A I was not aware of any. You said they had
produced one. The |ast docunent | saw said we have been
| ooki ng, but can't find any.

Q | amtrying to understand the [ynch pin of your
whol e wat er-borne analysis that barge rates are
conpetitive with OQynpic. All you had to do was phone

up Oynmpic's owner and ask them what their barge rate
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was. Explain to nme clearly why you didn't do that.

A | asked the conmpany -- | amnot -- well, |
don't have personal contacts at BP, so | can't just cal
them up and say, tell nme your barge rates.

I called AOynpic and asked them and | think
ot her people will have to explain. The decision was
made that it would not be appropriate for themto nake
t hat request, because they weren't parties to this case.
And that this gets into -- | don't know the | ega
reasoni ng. Sonebody else will have to supply it.

But in fact it was appropriate to ask Tesoro
and Tosco, because they were active participants in this
case and had all eged essentially that water -- as part
of their case that water-borne transportati on wasn't
conpetitive, and that given that they had the data to
ei ther prove or disprove this, it would be appropriate
for themto supply it. And they haven't supplied it, as
far as | know.

And | am not aware that one contract -- and if
you are only going to supply long-termcontracts, it
woul dn't probably be neani ngful anyway, because
suspect if you only have one |long-term contract that
means that alnost all of themare all not long-term
contracts.

JUDGE WALLIS: Dr. Schink, I amgoing to renind
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1 you to focus on the question that is asked, and limt

2 your response to the question that is asked.

3 THE W TNESS: | apol ogi ze.

4 Q BY MR BRENA: Wo told you that?

5 A Wo told nme what?

6 Q Can you -- you asked if you could get ahold of

7 BP' s barge rates, and soneone expl ai ned that wasn't

8 appropriate. \Wo?

9 A | called G ndy, who was the focal point of

10 data. She said she would pass it on, she said. Called

11 back, and said the decision was nmade for a nunber of

12 reasons not to pursue BP, but to pursue Tesoro and

13 Tosco. And | said, okay. | do not know how or why.

14 JUDGE WALLIS: By Cindy, do you nean

15 Hanmmer ?

16 THE WTNESS: Cindy Hanmer, | apol ogi ze.

17 JUDGE WALLIS: M. Brena, we have been at this
18 collectively for about an hour and a half, and this

19 m ght be an opportune tinme for a break. How does it fit
20 in with your questioning?

21 MR. BRENA: | was ready to nove to an entirely
22 new t opi c.

23 JUDGE WALLIS: Let's take a 15-m nute recess,

24 pl ease

25 (Brief recess.)
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JUDGE WALLIS: Let's be back on the record
foll owi ng our afternoon recess.

The Comnmission is prepared to announce its
decision relating to the notions to strike. [In doing
so, the Commi ssion has considered the argunents that
were nmade yesterday orally, both to speaking to the
general ly applicable factors, and al so specific
illustrations of those argunments or factors or other
el ements as to each of the witnesses to whoma notion to
strike was directed.

In addition, the Conmi ssion considered the
argunments that were stated in the notions, and the
responses to the notions. As to case 1, the notion to
strike the case 1 information is granted, and we
understand that there is no objection to that being
stricken.

As to others, with a couple of qualifications
or exceptions that I will nention later on in this
di scussion, the notions are denied. At |least they are
deni ed conditionally.

We have reviewed the notions itemby item and
t he Conmi ssioners found that one or nore of the
followi ng factors were pertinent as referred to earlier

They are essentially that the subject matter

addressed in the nmotion to strike may arguably or
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clearly be in response to the presentati ons of answering
parties. It is also true, in many instances, that the
subject of the notion to strike is an update or a
correction of the witness's earlier testinony despite
counsel in sone instances referring to that as new

t heori es or new presentations.

In addition, as M. Marshall argued, the
Conmmi ssioners believe that it is in the public interest,
and in the interest of all the parties, that in
resolving matters of inportance, the Conmi ssion consider
the best information that is available to it. That is
consistent with the law, the requirements of due
process, at the requirenents of the proceeding.

Finally, the Comm ssion acknow edges the high
| evel of skill and experience of counsel, and the
wi t nesses who are involved, and it believes that the
chal I enges that may be inposed by the recency of the
rebuttal subm ssion may be met by the parties, and that
they will not be unduly burdened in exploring that
i nformati on on the record.

The Commi ssion has fundanentally two conditions
that it would Iike to inpose with regard to the ruling,
and that is the following: first of all, parties who at
the conclusion of this hearing believe that they need

the opportunity to seek discovery through deposition or
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further cross exam nation or discovery, that they have
the opportunity to present to the Conmi ssion a request
to engage in that process.

In doing so, they should state the specific
subject that they want to inquire into, and explain why
the current record on that subject is not adequate, and
why the relief that is requested is reasonably
necessary.

The second condition is that if the Conm ssion
grants such a request, that is, if a party asks for that
opportunity and if it is granted, the Conpany w |l waive
the suspension date for an additional nmonth unti
October 1 of 2002 to all ow conclusion of the necessary
process.

There are a couple of other matters that should
be addressed. First of all, as was noted this norning
in the discussion of the Comm ssioner's decision to deny
the notion for sunmary determ nation, the Comm ssion
recogni zes that the issue of FERC net hodol ogy and the
presentation of M. Snmith on that topic related to the
issue is a significant issue, and the testinony is
related to that issue

The Commi ssion believes that it is appropriate
that parties be confortable that they have a ful

opportunity to prepare for cross exanination before
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M. Smith takes the stand. On that topic, and if

needed, they should have the opportunity for an evening
or a weekend deposition, and should have the opportunity
to defer M. Smith's exami nation until later in the
heari ng.

The Commi ssion is concerned that it do have
bot h adequate and accurate information relating to FERC
rate maki ng met hodol ogy, so that it nay nmke an i nforned
deci si on about the consequences of a decision to use or
not to use that nethodol ogy.

In deciding not to strike related testinony,
the Commi ssion is not conmenting on the nmerits of the
subj ect, but only inplenenting its decision to achieve a
full record, on which to base a sound deci si on.

Finally, the factors that were argued with
regard to Ms. Onphundro's testinony related to her
qualifications to address the topic of FERC regul atory
practices, the proponents of the notion to strike the
testinmony support it with excerpts from her deposition
a docunent that is not yet in evidence.

The Conmi ssion denies the notion to strike. |If
t he conpany chooses to offer her testinony on this
topic, the notion may be renewed after exploration of
her qualifications, or receipt of the deposition

Requests for scheduling and/or deposition of
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M. Smith should be made by the end of the day tonorrow.

M. Marshall, are you able to agree to the
opportunity for further process, and an extension of the
suspension period at this time, or do you need
additional time to respond?

It is conceivable that the additional process
may i nclude surrebuttal and conceivably even further
rebuttal fromthe conpany. But it is the Comm ssion's
goal at this juncture to conplete that process no |ater
t han Oct ober 1.

MR. MARSHALL: | believe those would be
acceptable, but we would like to make sure by contacting

the client, and if we could do that by --

MR, BEAVER: -- tonorrow norning. And | don't
think --

JUDGE WALLI'S: Speak into the mcrophone,
pl ease.

MR. BEAVER: | don't think it's going to be a
problemat all, but | would like to confer with the
client.

JUDGE WALLIS: Very well

MR. MARSHALL: Wth regard to M. Smith, he is
here. He is available. W can make himavail able on
Saturday. | think that would be -- | nmean, for

everyone's schedul i ng purposes, or Friday night, or this
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eveni ng or tonorrow evening, for that matter.

After Saturday, | think he would be hopeful of
returning until he had to conme back, if the choice is to
have hi m cone back, rather than go on Friday.

JUDGE WALLIS: It may work out here to conduct
that opportunity Friday after 3:00 p.m

MR. MARSHALL: That would be fine, too.

JUDGE WALLI'S: However, at this juncture, no
one has asked for the opportunity to depose him and
woul d ask that counsel consider that discussion in your
deci sion, and your determ nation as to whether a
deposition is needed.

Now we focus on that, unlike the other issues
in this proceeding which relate to rate nmaki ng and
regul ation, which are matters within the Commission's
expertise and the expertise of the participants. Not
all of the participants have that |evel of expertise
with the application of the FERC nethodol ogy. That is
one of the Comm ssion's concerns.

M. Brena.

MR, BRENA: | have -- | just want to be sure
that | understand the ruling, so let ne ask sone
questi ons.

First, | want to neke an observation or two.

We | eave this hearing and we go to FERC, and we're there
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for a nonth. So | amnot -- so it's not clear to ne
when there woul d be an opportunity to participate in the
next round of discovery, or preparing testinmony while
we're in hearing at FERC

Secondly, | would like Smith put on the tailend
of their list of witnesses, and | would |ike an
opportunity -- they have put on a nethodol ogy w tness.
They put himon in their rebuttal case, and | would |ike
the opportunity to have a witness answer his testinony.

We have had no opportunity to respond to any of
his testinony, and it's not adequate to just give us a
cross exanination opportunity with him | want an
opportunity to bring in ny own FERC person.

So ny suggestion is -- and | amtrying to think
through this process. This hearing ends, we ask -- we
request additional discovery, but specifically we
request an opportunity to file methodol ogy answeri ng
testinmony to Wtness Smith, if he's allowed to put on
their case in rebuttal

And if that's allowed, then are we in a second
hearing? | nmean, | amtrying to think through, because
we have partial steps, we have di scovery, we have the
possibility for testinony, then they have a right to
cross exanine. \Wiat is the total process that we're in

here now?
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1 JUDGE WALLIS: It is the Conm ssion's

2 expectation, given the skill level of the attorneys and
3 their expertise of the witnesses, that at the concl usion
4 of the hearing there will not be a request for further

5 di scovery for depositions as to all of the conpany's

6 Wi tnesses. But it would be very closely limted to

7 those matters as to which there is some denonstrable

8 i ndi cation that such steps are necessary. And parties

9 woul d have the opportunity to request that opportunity
10 and state those reasons.

11 The thinking at this point is that an

12 addi ti onal day of hearing nay be adequate to acconplish
13 that, and the schedul e would be determ ned given the

14 nature of requests and the other factors that go into

15 schedul i ng right now.

16 The briefs are due on July 26, and the order by
17 the end of August. It would be the Commission's

18 aspiration to accommdate any additional necessary

19 process within a schedule that is bunped out by a nonth.
20 MR, BRENA: Wel |, please understand ny request.
21 I will make it clearly and right now. | want an

22 opportunity to file answering testinony with regard to
23 Wtness Snmith, if he is allowed -- if his testinony is
24 not struck. So | don't need to depose him | want to

25 cross himtowards the end, and | want an opportunity to



2313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

cross him and | want an opportunity to put in an
answering case.

We have a right to put in an answering case,
and that's not through cross exanmination. That's an
answering case. And if the Commi ssion is going to allow
themto put in their direct case on rebuttal and not
give us an opportunity to answer it overall, that is the
way it is.

But if their only nethodology witness is in
their rebuttal case, | want an opportunity to put on an
answering case to that.

JUDGE WALLI'S: W understand that request, and
we will take it under advisenent.

Are there other questions? M. Trotter?

MR, TROTTER: No, Your Honor. | would just say
that we understand the ruling, and we will consider with
the other parties what the best approach is with regard
to M. Smith. W may want a deposition. | don't know
at this point.

JUDGE WALLIS: Very well

MR. FI NKLEA:  Your Honor, for Tosco, | am al so
not sure if it's a deposition we need or an opportunity
to file essentially surrebuttal testimony. And | will
consult with our expert this evening.

It's also possible, since our expert will be
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testifying, that if we had sone opportunity for ora
surrebuttal when our witness is here, that m ght suffice.

MR. BRENA: | have a witness available who is
the principle adviser to FERC at the tinme these orders
were adopted. He is not available before July 4, and if
t he Commi ssion wants the best available information,
there is no better person to put on the stand to respond
to this Comr ssion's questions than him

And he can be made available after July 4. So
just by way of information --

JUDGE WALLIS: Thank you, M. Brena.

CHAl RWOVAN SHOWALTER: Does that mean July 5?

MR. BRENA: | can answer that tonmorrow, if |
can get a day.

CHAl RMOVAN SHOWALTER: It's a practical matter.
There are a couple of days in there before you are off
to D.C., and then after that it's around August 5 or so.

MR. BRENA: Yes. And from Tesoro's point of
view, we don't see serving a bunch of discovery and
getting that done in a nonth. W haven't gotten any
di scovery done in a nonth in this case. |It's been a
very frustrating point.

So to the degree that you are putting a
mechani sm that woul d be discovery that would be a

solution to this problem we don't viewit as a
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solution. Having an opportunity to speak to the
substance, the rebuttal testinony, is what | am asking,
and have ny witness speak, not through cross, not
t hrough an attorney crossing an adverse w tness, but an
opportunity for surrebuttal to speak.

COW SSI ONER HEMSTAD: Do you have any
preferences on witten or oral testinony? Wen | say
preference -- do you nean, in terns of expediency, and

realize oral testinony --

MR, BRENA: W could get it -- if it were
written, we could get it filed, | mean, probably before
the witness were available for cross. |If | could have a
day, | need to check. | know he's not avail able before
July 4. In anticipation of this option, | asked when he

could be available, but it was ny intention to ask you
for this. So if |I could have until tonmorrow to respond
to that as well.

COWM SSI ONER HEMSTAD: | have a question of
Staff counsel. Wuld you anticipate the need to file

surrebuttal ?

MR, TROTTER: | can't say at this nonent. |It's
sonmething we're tal king about, but I will be talking
to -- continue talking to Staff about it, and I may have

an answer for you tonorrow.

JUDGE WALLIS: Very well. | would suggest that
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we bunp the issue over now until an informal conference
prior to beginning tonorrow s session. Start about 15
m nutes before, or about 9:15, assuming a regular 9:30
start, and that would give us a chance to update where
people are. |If additional tinme is needed, then we will
take that tine.
So thank you all very nuch
And M. Brena, | amsorry to take a few m nutes
away from your cross exam nation today.
MR, BRENA: | hope it wasn't away from nmy cross
exam nati on.
JUDGE WALLIS: To defer the start of your cross
for a few mnutes
MR BRENA: | can't talk any faster. | amjust
trying to get there
JUDGE WALLIS: Dr. Schink, are you up for a few
nore questions now?
THE WTNESS: | hope so.
JUDGE WALLI'S: Pl ease proceed, M. Brena.
Q BY MR BRENA: Do you have available to you the
cross exami nation, 229, 230 and 232.
A Wuld you read the nunbers? 229, 230, and
two --
Q 229 through 232.

A | don't have a 231.
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Q The Puget Sound case.

A | do. | amsorry. 229 through 232, yes.

Q Are you famliar with how this Comr ssion has
approached the topic of capital structure in prior
cases?

A I think you have to ask a nore specific
gquestion. | have done sonme |looking into it, but I can't
say | have a broad general know edge.

Q Have you reviewed, specifically, authority with
regard to the way this Conm ssion approaches the issue

of capital structure?

A I have | ooked at sone decisions. | think
would -- | may or may not be able to answer your
question. | think it would be better to ask it.

Q Have you | ooked at the Pacific Power case, 229?
A | think this is one of the ones | cited, isn't
it? O | have to check. Do you know if it is one of
the ones | cited?
Q No, | don't. | wasn't intending to -- | wll
wi t hdraw t he question, M. Schink, and we can approach
it a different way, perhaps.
What is the highest equity percentage, in your
know edge, that this Commr ssion has ever all owed?
MR, MARSHALL: Objection. | don't think the

witness has testified that he's made a survey to find
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that number out. |[If the request is for us to go and do
that, or if you would like to have that subject to
check, we can do that.

But this isn't part of his testinmony to find
t he hi ghest nunber or |owest nunmber or average nunbers
of what has been permitted in the past. The past isn't
even defined, so | would object. And | have suggested a
way we m ght approach it.

MR. BRENA: | amjust probing the witness's
know edge of this Commi ssion's decisions in the capita
structure area, and believe it's appropriate.

JUDGE WALLIS: | think it is, at a mininmm of
a prelimnary nature. It does ask not for the
informati on, but as to the extent of the witness's
know edge, and the question will be all owed.

THE WTNESS: | do not know what the highest
percentage equity that the Comm ssion has ever all owed
is.

Q BY MR BRENA: That wasn't ny question. Wat is
t he hi ghest percentage of equity that you are aware of
that this Conmi ssion has ever allowed?

A I do not recall. | was not |ooking for a
nunmber when | read these. | was | ooking for
nmet hodol ogy, and | don't renmenber a nunber.

Q Do you recall any specific capital structures
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in any particular cases by this Conm ssion?

A No, because none of them were pipelines that --
at least, | didn't find any for pipelines. | |ooked for
those, but | couldn't find one that | thought was the
sanme industry. So where | could draw some subst ance,
sonme quantitative active conclusions that woul d be
meani ngf ul .

Q Wuld you state for ne your understandi ng of
the standard that this Conm ssion applies -- wthout
reading fromthe cases in front of you, the standard
that this Conmi ssion applies in determ ning capita
structure?

A M understanding is that they believe the
capital structure should be appropriate for the risk
faced by the regulated entity, and that they believe
that it shouldn't be either excessive or too little.

And they formed the judgnment as to what is correct based
on the circunmstances of the case. That's ny
under st andi ng of what they do.

Q Wiat is the -- if you know, the greatest
differential between the actual capital structure of the
public service conpany and the hypothetical capita
structure permtted?

MR, MARSHALL: | would object to the sane basis

| did before. This witness has not done a survey. |If



2320

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

they would like to ask something subject to check, that
woul d be one thing. But there's nothing in his
testimony that suggests it would be appropriate to do
that kind of study or that he did do that kind of study.
JUDGE WALLIS: The ruling would be sanme as
earlier. This does not appear to require a study, but
to inquire into the state of the witness's know edge.
THE WTNESS: | do not know what the biggest
difference is, if | have gotten the question right.

Q BY MR BRENA: The question is, what is the
greatest differential that you have come across, that
you are aware of, between the actual capital structure
of the public service conpany and the hypothetica

capital structure enployed by the Comrission in rate

setting?
A In reading this case, | wasn't |ooking for
that kind of quantitative differential. | do not recal

any as | sit here.

Q Do you recall any differential greater than ten
percent, or have no know edge at all?

A I was not | ooking at those nunbers. | was
trying to get procedure and met hodol ogy down. | wasn't
| ooki ng for nunbers, so | would have no know edge.
cannot answer that as | sit here.

Q Could we go to cross exami nation Exhibit 229,
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pl ease.

MR. MARSHALL: Wasn't that the number we were
just on?

MR, BRENA: Yes.

THE W TNESS: Ckay.

Q BY MR BRENA: Specifically page 12, capita
structure discussion at the bottom of page 12, and top
of page 13. If you take a nmonment to review that,
pl ease, |ast paragraph on page 12 first, paragraph on
page 13.

CHAl RAMOVAN SHOWALTER: Can | ask both counse
and the witness to speak up. It's maybe afternoon
sl owness, but you kind of need to pick your voice up a
bit, and not drop your words at the end of the sentence.
It becones very hard to hear, or | amstraining to hear
all the words.

THE WTNESS: | apologize. | amprone to do
t hat .

MR. BRENA: As do I.

THE W TNESS: (Readi ng docunent.) | think I
have read the section you wi shed nme to read.

Q BY MR BRENA: Do you understand or not that
this case stands for the proposition that this
Conmi ssion rejected the parent conpany's capita

structure because only 55 percent of its revenues were
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associated with electricity?

MR, MARSHALL: | would object in that the
opi ni on speaks for itself, and | don't know what this
Wi tness's summary of the opinion would do. But | do
believe that he would have to read the entire decision
in order to be able to respond to that, and the entire
deci si on speaks for itself, and all of the different
subparts. He's only asked the witness to read two
par agr aphs of the opinion, so | would object.

MR, BRENA: |f he would like to provide the
entire opinion on his redirect and have the w tness
reviewit, that would be fine. He has the entire rate
of return section.

The point that | amdrawing to is this is a
Wi tness who has -- who is testifying that it's
appropriate to use BP parent conpany's capital structure
with regard to O ynpic Pipeline when O ynpic Pipeline
makes up one-thousandth of one percent of BP's tota
operations when the Comnmi ssion rejected the use of the
parent, and the parent had 55 percent.

So | amasking this in a prelimnary question,
and then to probe why this witness thinks that the
conpany has revenues that are mniscule.

JUDGE WALLI'S: | am wondering, M. Brena,

whet her it would be appropriate for you to nmeke that
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| egal argunent in argunent, or brief as opposed to
posing it as a question to the w tness.

I am not sure you indicated that you tied that
in with a future question to the w tness, but | am not
sure the extent to which the interrel ationship between
the | egal consequences of the decision or decisions
m ght be nore appropriate when posed in your argunent as
opposed to in your question to the witness.

MR. BRENA: Two points. One, is that nmuch of
this witness's rebuttal testinobny with regard to rate of
return cited a great deal fromthis Conm ssion as
specific authority. \What was conpletely absent was any
di scussion of this Comm ssion's authority with regard to
capital structure.

So it's kind of a six of one or half dozen of
another. Wth regard to whether you go into the issue
of the legal authority of this jurisdiction with this
wi t ness, he has advanced it. He's conmented on it, and
he's testified on it. So | am probing that.

Secondly, the things that this witness is
recommending in this case are inconsistent with these,
and first | have to set up what the standard is, and
then | have to probe how it is that he's offered
testinmony that what he was doing is consistent with this

precedent. | amtrying to explore with himon cross
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exam nation how that could be. That isn't sonething

can do without setting up the legal authority. It's not
something I can do in briefing because | have no ability
to challenge this witness.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: This witness has been very clear
that he's nmade a distinction between capital structures
for oil pipeline conpanies, where he's used the
met hodol ogy from the FERC on page 51 of his direct
testinmony, with all the citations and opinions and
rationale for why oil pipeline conpanies use the capita
structure of the parent. He has not attenpted to use
this Comm ssion's approach on capital structure at all

M. Brena has tried to connect up and say,
well, he has tried to use this Conm ssion's approach
with rate of return on equity, but that's only to show
that the DCF nodel that this Comri ssion uses is very
consistent with the FERC nodel, in any event.

So on capital structure, there's been no
advancing by this witness that he's trying to conply
with capital structure applicable to other industries
within the state or el sewhere. He has said that he has
quite clearly limted his analysis to the appropriate
capital structure for oil pipeline conpanies wholly

owned by large integrated oil conpany parents, which is
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1 what his footnote 26 on page 51 of his direct testinony
2 said that he intended to do.

3 So this line of questioning is not only going
4 to be, | think, a waste of tinme because it can be

5 addressed on legal briefs, but it is also irrelevant to
6 this wtnesses.

7 If M. Brena wants to sinply state that this
8 Wi t ness has not made the inquiry about what this wtness
9 knows about capital structure decisions fromthis

10 Conmi ssion, that's fine. He's not attenpted to adduce
11 evi dence on that.

12 MR, BRENA: | believe in part that he just

13 of fered a judicial admission that this witness's capita

14 structure testinony was not intended to be in conpliance

15 with this Comm ssion's precedent. |If | understood the
16 judicial adm ssion correctly, then | will argue one way.
17 If I do not understand it correctly, | wll argue

18 anot her.

19 MR, TROTTER:  Your Honor
20 JUDGE WALLIS: M. Trotter
21 MR, TROTTER: | would like to point out on page

22 93 of M. Schink's rebuttal testinmony, 201-T, he does
23 refer and criticize Dr. Wlson's use of this
24 Conmi ssion's use of cap structure. So he's opened the

25 door on that issue.
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1 JUDGE WALLIS: The question is perm ssible, and
2 the witness nmay respond.

3 MR. BRENA: Could | have clarification if

4 under st ood the judicial adm ssion correctly?

5 JUDGE WALLIS: | did not understand

6 M. Marshall's statenent to be consistent with your

7 restatenment.

8 MR. BRENA: That's why | am asking for

9 clarification, if I may.

10 MR. MARSHALL: | think the Adm nistrative Law
11 Judge understood ne perfectly. | wasn't naking an
12 adm ssion on anything. | was naking a statenment about

13 what this witness has done. And this w tness, on both
14 page 51 of his direct testinony, and page 91 states what
15 he bases his capital structure testinony on. He's

16 advanci ng and recomending to this Comr ssion that it
17 adopt that approach to capital structure.

18 He's not saying that he's trying to break

19 Conmi ssi on precedent, because | think he said there is
20 no Comnmi ssion precedent with respect to oil pipeline
21 conpani es under these circunstances.

22 JUDGE WALLIS: Very well. Let's proceed.

23 Q BY MR BRENA: Do you have ny question in mnd
24 or is that too nuch to ask?

25 A There's way too much in between.
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1 Q Al right. Do you or do you not understand that
2 this case stands for the proposition that this

3 Conmmi ssion rejected the use of a parent conmpany's actua
4 capital structure, because it would only provide --

5 because el ectric operations only provide 55 percent of

6 the conpany's revenues?

7 A Wen you say this case, you nean the case cited
8 in 229?

9 Q Correct.

10 A I can't -- without the testinony that the

11 peopl e put forward, and the detail behind this, it's

12 hard to say what it is. First it said that none of the
13 parti es advocated the use of the parent structure, so it
14 doesn't seem-- the issue in that case was not whet her

15 it was or whether or not it was. Everybody conceded for
16 what ever reason it wasn't.

17 I think in this case the difference is at |east
18 I am advocating the use of the parent's capital structure
19 to the reasons set forth in my direct and rebutta

20 testi nony.

21 The Comnmi ssion offers the opinion that such a
22 structure would have little bearing on electric

23 utilities' electrical operations, and parenthetica

24 notes, they only provide 55 percent of the conpany's

25 revenues. | think the two statenents are, in fact,
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di sconnected. They just say the structure isn't
appropriate, and | don't think -- the sole reason isn't
just because 55 percent of the operations are electric.

So all this is saying in this case when nobody
advocates that anybody use Pacific Corp Power for
electric utility operations, that the Conm ssion isn't
going to say they are wong. | don't read what you are
reading into it.

Q On the next page, 13, do you see the | anguage,
in determning an appropriate capital structure the
Conmmi ssi on and presunmably the conpany attenpt to
mnimze the overall cost of capital by finding that
proportion of the |owest cost debt capital, which
mexi m zes econonmy w thout jeopardizing safety. Do you
see that |anguage?

A Yes, | do.

Q Does, in your professional opinion, does a
capital structure which is over 80 percent equity
m nimze the overall cost of capital?

A | can't -- it's asking -- | think in this case
the structure is appropriate for all the reasons | have
set forth in nmy testinmony. | have also discussed in ny
testinony that the process of determ ning optim
capital structure is not just a matter of doing a

wei ght ed average of debt and equity. |It's a matter --
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there's questions of analysis and a whol e bunch of
i ssues that one nust take into account in determning
the appropriate capital structure

And this is one sentence sunmari zi ng what the
Commi ssion's inpression is, and it's not nechanistic.
It does | ook at the bigger picture, and | think this one
sentence essentially is fairly general. And, in fact,
could incorporate consideration of all the factors |
have advocat ed.

Q Do you have ny question in mnd, sir?

A | thought | answered it.

Q M question is, does an 80 percent hypothetica
capital structure work towards the goal of m nim zing
the overall cost of capital ?

A I have not and | am not capabl e of anal yzing
whet her, you know, any specific nunber is appropriate.

I have followed the FERC precedent in this. Don't

know that it's inconsistent, but | certainly haven't put
forth a study that this is this case, if that's what you
are asking.

Q Cross exanmi nation Exhibit 230, please.

A (Readi ng docunent.)

Q Have you reviewed this case before, the
Continental Tel case?

A It doesn't seemfamliar.
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MR, MARSHALL: May | ask if this Exhibit 230 is
the conpl ete case or excerpts?

MR. BRENA: These are all excerpts. And if
they would like to put in the full case on rebutta
after reviewing it, | have no objection

JUDGE WALLIS: The witness is likely to be on
the stand again tonorrow, and we can see that copies of
the full text of each of these are nade available to
counsel and the wi tness.

MR, MARSHALL: Right. And again, | don't think
havi ng cases as exhibits is necessary, because anybody
can cite to a case without having to prove or have them
as an exhibit. | was just wondering.

JUDGE WALLIS: Technically I think you are
correct. But our experience over time is it's really
handy to have the docunment in with the exhibits so that
we don't have to run around | ooking for a book. And
it's a help to the Conmi ssion.

MR, MARSHALL: Correct. And in that regard it
woul d be hel pful to have the entire case.

JUDGE WALLIS: If you wish to offer the entire
case, you are certainly able to do that.

MR, MARSHALL: Thank you.

Q BY MR BRENA: Have you reviewed that case

bef ore?
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A | don't recall it as | sit here.

Q Do you understand as you are reading this case
that they rejected 47.8 percent of equity, of
actual capital structure because it was overly safe?

MR, MARSHALL: | object. He has established the
wi t ness has not reviewed the case. Now he's asking the
witness to agree to certain conclusions. The case
speaks to for itself.

MR. BRENA: | asked if that was his reading. It
was a prelimnary question to ask if he's --

THE WTNESS: |If you want me to read this,
can. | just opened it.

JUDGE WALLIS: M. Brena, the ball is back in
your court.

MR. BRENA: | think it is, too.

Q BY MR BRENA: |If | could direct you to page 7, the

second paragraph -- well, go ahead and page 8, the
second paragraph, perhaps that would save tine.

Let me phrase it this way. Wuld it surprise
you to learn that this Conm ssion rejected 47.8 percent
equity as too rmuch equity?

MR, MARSHALL: Well, | want to object to the
question, because it assunes exclusions fromthis case.
The case speaks for itself. And this wi tness, whether

he's surprised by M. Brena's summary of this or not, is
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not relevant.

MR, BRENA: | amjust probing this witness's
know edge of this Commi ssion's precedent, and the way
it's approached capital structure in the past. If he's
not responsive to the questions, I amnot going to spend
long on the case if he doesn't know t he answers.

JUDGE WALLIS: Would it suit your purposes in
getting your question to the witness if you were to ask,
subj ect to check regarding the results, and then
continue with your exam nation?

MR, BRENA: Yeah, | will rephrase that.

JUDGE WALLIS: Then the witness would have the
opportunity to check, and check against the entire text.
And if the check proves to be inaccurate, then the
witness may respond to that effect while the w tness
remai ns on the stand.

MR. BRENA: Thank you, Your Honor. Let me
rephr ase

MR, MARSHALL: That would be fine as long as |
have a continui ng objection that the docunents do speak
for themsel ves and any attenpt to interpret them by
question or answer runs the risk of not getting the
cases right.

JUDGE WALLI'S: Your objection is noted, and M.

Brena you may proceed.
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Q BY MR BRENA: Subject to check, M. Schink,
would it surprise you to learn that in the Continenta
Tel case that the Conmi ssion rejected the 47.8 percent
equity as too nmuch equity?

A That's what the case says. That's what they
said they did. They don't -- again, they don't give the
reasons for why, or | amunable to discern fromwhat is
here the reasons for believing it was too nuch, but
that's what it says.

Q Draw your attention to page 8, the fourth line.
The Conmi ssion find CTNWs actual capital structure to
be overly safe and therefore expensive.

Does that appear to be the reason why the
Commi ssion rejected it?

A But overly safe for what reasons? | don't
know. | don't know the facts of the case. | don't know
the risks the conpany faced. | don't know whet her
it's -- | nean, | can't address whether or not | would
agree with whether -- well, it's what they said. That's
all I know.

Q Okay. 231, Puget Sound case, are you famliar
with this case?

A (Readi ng docunent.) | amnot. | don't think
it's one of the ones | studied, but | amnot sure.

Q If you would turn to page 21, the second ful
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1 paragraph on 21. The concept of safety is specifically
2 defined, if you would take a mnute to review that

3 par agr aph.

4 CHAI RWOVAN SHOWALTER:  You are on Exhibit 232,
5 right?

6 MR. BRENA: 231.

7 CHAl RMOVAN SHOWALTER: M ne is m snunbered. M

8 232 is Puget Sound and 231 is --

9 MR. BRENA: Perhaps mine are. M 232 is US
10 West, and 231 is Puget, but | amnot sure - well, ny

11 boss tells ne it's right.

12 CHAl RWOVAN SHOWALTER: Okay. | have it wrong.
13 Q BY MR BRENA: M. Schink, are you famliar

14 with that case, or 232, the US West case?

15 A As | sat here they don't seemfamliar.

16 Q | direct your attention to the US West case on

17 page 87.

18 A W're on 232 now?

19 Q Yes, we're on 232 now.

20 A Page what?

21 Q Page 87 where the Conmi ssion states, we find

22 t he existing capital structure is unreasonable and
23 unwi se for the conpany, and it unreasonably varies from
24 the usual practice as to inpose an unfair burden on

25 t he consuner.
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And they held that with regard to a 56.6
percent equity. Do you see that |anguage?

A | see where they are rejecting it. | haven't
seen what was bei ng proposed.

MR BRENA: | will withdraw the question, and
nmove on. The hour is late, and this Iine of cross is
not getting anywhere if you are unfanmliar with the
case. So | apologize for dwelling on it for so |ong.

Q BY MR BRENA: Is it your understandi ng that
O ynpic's parents guarantee all of its debt?

A There's one loan which | think is the
Prudential |oan that is guaranteed by through-put and
deficiency. | think the other ones are either
guaranteed by the parents or made by the parents
directly.

Q The Prudential debt is not guaranteed by a
parent; is that correct?

A No, it's guaranteed by through-put deficiency.
In other words, they get first crack at the revenue
transported by transporting barrels.

Q Is it your judgment that the business risk of
BP is the same as the business risk to O ynpic?

A It'"s my position that the business risk of
A ynpic Pipeline is nmuch higher than that for a typical

pi peline, and that an equity share in the -- a higher
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equity share of the sort that BP or Aynpic's parents
have, | think would be reasonable, given that risk.

And | think the other reason | have advanced is
that they, in fact, are the entities that in fact raise
capital for Oynpic, and are raising capital nowto fund
the projects that A ynpic is undertaking.

Q | believe that you testified with regard to
parent conpany guarantees, that they guaranteed the
ot her debt. Do you nean that they are the | ender for
t he debt?

A There is a debt from soneone -- there is a |oan
froma third party that is guaranteed by the parents,
and then there's | oans, additional |oans fromthe parent
to A ynpic.

Q So with regard to third party debt, it's your
under st andi ng one is guaranteed by a parent, and the
other is not, correct?

A Yes, | think the one that is guaranteed is
about 30 mllion, and I think the other one is |arger
but --

Q Wth regard to the parent conpany |oans to
A ynpic, those are direct |loans and in the status of the
| ender and not a guarantor; is that correct?

A They have the status of a |lender but in essence

it's a self guarantee. They have no one else to turn to
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but thenselves if it doesn't get to be paid.

Q Do you consider a guarantor and a | ender to be
in the sane position?

A In this circunstance, yes.

Q Do you think in determning the capita
structure of the conpany the Conmi ssion should consider
t he conpany debt as equity?

A I think it is inappropriate as | have said a
nunber of places for this Conm ssion to consider
O ynpic's own capital structure at all because it is
meani ngl ess for a conpany such as A ynpic that is wholly
owned by two large integrated oil conpani es.

Q Well, let nme follow your answer instead of
restating ny question.

Are you requesting that this Conm ssion
consi der the parent |oans as though they are equity for
t he purposes of determ ning the capital structure?

A No. The loans -- in essence the capita
structure of AOynpic, actually of Oynpic itself, is not
entered into nmy recomendation of capital structure.

And these loans in no way have entered into the
determ nati on of the cost of service.

Q Now, you nentioned that the parents are the
source of the funds. Was that true prior to the parents

| endi ng the noney to O ynpic?



2338

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A In a sense of providing guarantees, or | am not
quite sure | understand your question
Q Will, didn't Oynpic used to go into the

mar ket pl ace and get its own |loans until the parent
conpani es burned it with all the short-term debt?

MR, MARSHALL: Object to the formof the
guestion. It assunes fact not in evidence.

Nunmber two, it's highly argunmentative.

MR. BRENA: | stand by ny question. There's
100 mllion dollars of short-termdebt, and I am asking
whet her or not this conpany participated in the debt
mar ket pl ace prior to that short-term debt.

JUDGE WALLIS: As thus phrased, | think the
question is perm ssible.

THE W TNESS: The conpany -- a conpany |ike
A ynpic, unless it can offer through-put and deficiency
guar antees, which are basically guaranteeing it fromthe
revenues of the shippers, who are also integrated oi
conpani es. So one way or another, either the
t hrough-put deficiency is guaranteed by the shippers on
A ynpic, which include the owners or others, or
all large conpanies, or the | enders require a guarantee
fromthe parents given the nature of the conpany.

And this is true not just for Aynpic, but for

simlarly situated oil pipelines that are wholly owned



2339

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

by oil conpani es throughout the industry. This is not
unusual that conpanies of the size and of the structure
of Aynpic, |enders demand guarantees fromthe parents.
That's just a fact.

Q M. Schink, my question was specifically, isn't
it true that Aynpic went to the marketplace and got
third party debt just a few years ago w thout corporate
guar ant ees?

A Wth through-put and deficiency --

Q Wthout corporate guarantees?

A Wth the through-put and deficiency. Wthout
corporate guarantees, but the guarantee behind the
t hr ough- put deficiencies are the shippers who nade the
commitnments who are large integrated oil conpanies. So
effectively, by the backing of the through-put and
deficiency is the sane as the backing provided directly.

Q You nmentioned two third party debts. You
menti oned that there was a corporate guarantee of one.
Was that corporate guarantee in place at the tine of the
initial |oan?

MR. MARSHALL: If we could ask to have that
speci fic TNT agreenent identified by the date.
First of all, the docunent would speak for itself, and
second, we woul d have an accurate response.

MR, BRENA: This witness has offered testinony
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1 that the capital structure should be disregarded because
2 in effect it's treated Iike part of an integrated whole.
3 In fact, it hasn't been, and what | amexploring is

4 whet her he's famliar with the facts.

5 MR, MARSHALL: | amjust asking for the specific
6 | oan that he's tal king about, that that be particularly

7 identified so that we know what we're respondi ng to.

8 JUDGE WALLIS: | think the witness nay be

9 allowed to respond to the question. |If the w tness does

10 not know the answer, or is not famliar with the

11 docunents that are referenced, the witness can so

12 i ndi cate.

13 Q BY MR BRENA: M. Schink, we're tal king about

14 the Chase debt, aren't we?

15 A  The one that is guaranteed?

16 Q Yes. \When the Chase debt was originally put in
17 pl ace, was it guaranteed by a parent?

18 A That's ny understanding that it was, but that's
19 ny under st andi ng.

20 Q If I were to represent to you, subject to

21 check, that, in fact, it was not, but that subsequent

22 to -- but that in order to have it renewed that was a

23 requi rement to have it renewed by Chase, would you have

24 any reason to disagree with that?

25 A I have no reason to agree or disagree.
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1 Q Wth regard to the Prudential debt we have

2 al ready established that that is not subject to a parent

3 guarantee, correct?

4 A Subject to through-put and support by

5 t hrough-put and deficiency, but it has no direct parent

6 guar ant ee.

7 Q And the through-put and deficiency is given to

8 it by whon? By what entity?

9 A President entities that signed the through-put
10 and deficiency with O ynpic, who woul d be the shippers.
11 Q So it's your testinony that the through-put and
12 deficiency agreenent that is underlying the Prudentia
13 debt is signed by shippers and not by O ynpic?

14 A Well, they are a party to it, sir. Qynpic
15 certainly is.

16 Q |If the parent conpany debt were converted to
17 equity, is there any reason in the world that you can
18 think of that this conpany can't go out and get |oans?
19 A Yes. Its cash flowis terrible

20 Q It would have sufficient equity on its books,
21 would it not, to offer security for the | oan?

22 A M. Hanley has concluded, the Standard and

23 Poors rating guide in his testinony as an exhibit, and
24 as that explains a key elenent in determ ning whether a

25 conpany is creditworthy is its cash flow. And
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Adynpic's cash flowis such that it's not creditworthy
i ndependent of whatever its own capital structure is.
And | repeat that for a conpany like O ynpic, parent
guarantees are the normal, not the exception

Q It's your testinony that the cash flowis
insufficient to participate in the debt marketplace if
it's less than 80 percent equity for a public service
conmpany in the state of Washi ngton?

MR. MARSHALL: His testinony was regarding
O ynpic. Now he's changed the subject matter to a
public service conpany.

JUDGE WALLIS: M. Marshall, the question was
as it was, and | think the witness is entitled to answer
as to whether that is or is not the witness's testinony.

MR, MARSHALL: Then | woul d object that it
nm sstates the witness's testinmony. | nean --

MR. BRENA: M. Schink --

MR. MARSHALL: ~-- it's -- or it's been m sstated.

JUDGE WALLIS: M. Marshall, have you conpl eted
your statenment?

M. Brena.

MR. BRENA: I will rephrase, Your Honor

Q BY MR BRENA: M. Schink, what | hear you
saying is that the cash flowis insufficient with the

capital structure that has been recommended by ot her
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parties in this proceeding. |s that your testinony or
not ?

A That the revenues that are suggested ought --
or the applied tariffs and revenues that woul d be
forthcom ng flowing fromthese reconmendati ons woul d be
i nsufficient, yes.

Q Wy is it that every public service conmpany in
the state of WAshington can go out and participate in
the debt market between 40 and 50 percent equity, but
O ynpic could not?

A As far as | know, every other public utility in
the state of Washington is, in effect, a stand-al one
corporation, not wholly owned by others, and would be
| ooked at as a stand-alone entity. And its capita
structure is inportant in that instance.

Oynpic is, for all practical purposes -- it's
not -- the legal structure, a joint venture of two mgjor
conpanies. And as a joint venture, lenders |look at it
and say, | have to go to the parent to get the
guarantees | need for these | oans because it is, in
effect, a joint venture, where the equity -- or the
equity that's inmportant to me as backing for the loan is
residence in the parents and not in the joint venture
conmpany.

This is not the legal characteristic of the
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conpany, but it functions |like a joint venture conpany.
And what you are asking is, well, suppose this were a

st and- al one conpany. All by itself would it be
appropriate for it to have a return of equity structure?
And O ynpic as it is now defined has, yes, but it would
be relevant. |Its capital structure as it's now set up
is irrelevant to | enders. The only aspect of AQynpic is
its cash flow. It is inadequate. | can assure you the
capital structures of its parents are nmore than adequate.

Q M question to you was, why is it that on the
st and-al one basis that O ynpic needs a greater cash fl ow
than every other public service conmpany? Let ne
rephrase the question.

If the cash flowis sufficient to participate
in the debt marketplace for a public service conpany
that has 45 percent equity, and | am asking you to
assunme that that is average for public service
conpanies, why is it that O ynpic uniquely needs the
cash flow from 80 percent hypothetical equity in order
to participate in that sane debt narketplace?

A You are making the assunption that the risk of a
public utility, like an electric utility or gas
distribution or water utility, and that of a pipeline are
nore or | ess the sane, and they are not. The one thing

| think that's been clear throughout the FERC, the



2345

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Federal Energy Regul atory Comm ssion regul ates electric
conpanies in ternms of transm ssion. They are involved
in all of these other industries, and they have

recogni zed consistently over time that this is a risk of
the industry, and it's quite different fromall the
other industries that it regulates, and has treated it
so, and treated it appropriately.

And the answer to the question that the reason
Oynpic is a lot riskier type of question is pipelines
are a lot riskier. O pipelines are a lot riskier than
conventional utilities.

One, they have -- for service territory they
are not a natural nonopoly, and they are not given
monopoly power, and regulatorily -- in other words,
there's no -- there's no regulatory control on pipeline
over entry and exit, soit's a totally different aninmal.

And to try to say, well, this is how we handl e
electric utilities, and since they are regul ated and
since the pipeline is regulated we will take all the
rules we use in electric or gas or water and nove them
over here and the capital structures and the cost of the
equity and everything else is appropriate, and one is
appropriate in the other, just ignores the difference in
the industry.

And FERC has been at this for a long tine.
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They inherited this fromthe ICCin the early '80s.
They spent a lot of tinme looking at this. They cane
into this initially looking with no famliarity and over
time have devel oped that famliarity and devel oped a
regul at ory mechani smthat makes sense.

Again, the facts about this industry, there's
not hi ng magi cal about that specifically. There are
ot her ways of doing this that night be appropriate. But
you know, it's not appropriate to take something that
fits a very different kind of industry and just inpose
it on this industry when the federal agency that is
responsi ble for regulating this industry, in fact,
recognizes it is different and quite different. And the
regul atory nmechanisns it applies to its other regul ated
i ndustries don't fit here.

Q \What is the average percentage of equity in the
proxy group that you used to determ ne your rate of
return with regard to the entities that were regul ated
by FERC? What was the average equity?

A 50 percent. And they are stand-al one conpanies
they aren't wholly owned subsidiaries of oi
compani es.

Q Sois it the industry that is different or the
formof ownership that is different?

A The formof ownership is different. And as |
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al so argued in ny testinony, Aynpic is nmuch riskier
than the average pipeline, both in direct and rebuttal
testi nmony.

Q And we have explored that risk.

Are you aware of any oil pipeline conpany that
has an 80 percent capital structure that is used for
rate maki ng purposes?

A | think the highest | amaware of is somewhere
in the 70 percent range, but | can't say with certainty
that there aren't sonme in the 80s.

Q \What conpany that is?

A Whi ch one?

Q \What conpany are you aware -- are you referring
to?
A HOOP, Hoover O fshore Ol Pipeline facility.
Q The facility in Louisiana?
No, it's an offshore pipeline system brings
crude oil in fromthe CGulf Coast to onshore.

Q Terminal is in the Salt Beds (ph.), correct?
Am | thinking of the right pipeline?

A  Wll, it may deliver there, but the cost of
equity applies to the pipeline.

Q And you are saying that that is the cost that
is the equity percentage that is used for establishing a

rate on that systenr
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A 74 percent.

Q And that's your testinony?

A Well, | have studied the settlement and that
was the agreed to anount in the settlement and approved
by FERC.

Q \Well perhaps you are -- your answer didn't join
my question, so let me try it again.

What is the highest capital structure of any
oi |l pipeline that you are aware of where a commi ssion
any commi ssion has adjudicated the issue of capita
structure and used it for setting rates?

A As opposed to settlenent?

Q That's correct.

A I can't recall a specific nunmber. | would have
to do sonme research

Q M. Schink, you are suggesting an 89 percent
equity capital structure for the purposes of deternmnining
arate in the state proceeding that is 40 percentage
poi nts higher than any | amfamliar with. Are you
famliar with any that close that gap?

MR, MARSHALL: Object as argunentative, and
assum ng facts not in evidence.

MR BRENA: | will rephrase

Q BY MR BRENA: M. Schink, what is, as close as

you can get to your recommendation in ternms of an
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1 adj udi cated capital structure percentage equity used for
2 rate maki ng purposes? Wat is as close to 89 as you can
3 get ?

4 A Well, one of -- the conpany's asking for 86,

5 whi ch may not be a big difference, but that's what they
6 are asking for

7 Q | stand corrected.

8 A | can't tell you. | haven't done the research
9 on that specifically, and | can't tell you specifically
10 what the answer is.

11 Q You just nade a series of argunents about the
12 i ndustry being uni que, how FERC recogni zes that

13 uni queness about integrated ownership. |'m asking you
14 for any adjudicated rate that even comes close to

15 what you are here telling this Conm ssion what they

16 shoul d use.

17 A  Wll, | don't -- well, A | personally don't

18 view settlenents as irrelevant. B, there haven't been

19 recently a lot of rate cases that have gone to

20 litigation. They have settled. And | can't tell you --
21 and | just don't know exactly what it is.
22 I am arguing that for a nunber of reasons, as

23 have said in ny testinmony. Qynpic is higher risk than
24 the average pipeline by a lot. And | believe for that

25 reason and for the reason that the parents are
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responsible for its debt and for its financing it is -- in
fact, it's appropriate to consider using its parents'
capital structure, as | have also said in nmy testinony.

I think at mninmumwe' re tal ki ng about rates
that are at or above the upper end of the range for
ot her oil pipelines

Q M. Schink, are you aware of a single
adj udi cated capital structure with equity in it greater
t han 65 percent?

A Are we tal king about the ARCO case?

Q | amjust asking if you are aware of a single
adj udi cated in which the capital structure has been
greater than 65 percent equity?

A I think that was the ARCO case. | am aware of
that. | don't know if there are any hi gher

Q Isn't it fair to say that the typical capita
structure used by FERCis in the 40 to 50 percent range --

MR. MARSHALL: This is --

Q BY MR BRENA: -- for regulating oil pipelines
i n adj udi cated --

A No, | would not agree with that. | think

there's been a |l arge nunber in the upper 50s and | ower

60s. And there's certainly the normal that it's -- 40
to 50 is not correct. There's no -- there's no such
nor mal .
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1 Q Are you famliar with the SFPP case?
2 A Yes.
3 Q Wuld you accept, subject to check, that the

4 FERC in that case states that that is the range that it

5 typically uses?

6 A 40 to 50, | amnot famliar with that. | have
7 not -- | would have to check that.
8 Q Thank you. How nmuch does -- well, first of al

9 we agree, don't we, that A ynpic has zero equity inits

10 capital structure?

11 A Inits own capital structure at this point, yes.
12 Q Correct?

13 A Yes.

14 Q And we agree that you are proposing a

15 hypot heti cal capital structure of 86 percent?
16 A That's correct.
17 Q How rmuch is that going to cost the rate payers

18 to characterize that 86 percent as equity instead of

19 debt ?

20 A 86 percent as opposed to zero?

21 Q Correct.

22 A Vhatever the difference between what the

23 Commi ssion deternmnes to be the cost of equity and the
24 cost of debt.

25 Q Using your recommended cost of equity and your
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recommended cost of debt how much would that cost the
rate payers?

A It -- | would have to figure it out. But as |
have said before, | think we're dealing with -- we keep
com ng or you keep com ng back to the issue of Aynpic's
capital structure and | have argued every way | can that
it doesn't matter. It is -- when you have a joint
venture like this, the official capital structure of the
conpany doesn't nean anything. And it's whether or not
this Comm ssion thinks 86 percent is too high or not. It
shoul d make the decision based on its assessment of the
ri sk of the conpany and not be dragged into this
sensel ess battle over what the debt structure of O ynpic
itself is.

It doesn't matter. The Commi ssion can decide
50 or 60 or 70 or 80 or whatever they want and it is the
ri ght number based on whether they find ny argunent
regarding risk plausible or whether they find other
Wi t nesses' contrary argunents plausible.

But O ynpic's capital structure per se is not
relevant and really | think distracts the Conmi ssion
fromthe true issue, howrisky is Qynpic? G ven that
risk, what is the appropriate equity structure? And if
they believe for whatever reason that they don't accept

my argunents, that they want to | ook on their own and
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make their own assessnent, or to | ook to other FERC
cases and make their assessnment on the capital structure
for this pipeline relative to what FERC has decided in
ot her cases, | think that's fine. But that should be
based on what is the risk of Aynpic is and given that
risk what is the appropriate capital structure

Q M. Schink, | understand the hour is late, so
won't nove to strike that. But do you understand that
my question to you is how much will it cost the rate
payers to pay in noney if this Conm ssion assunes your
recommended capital structure of 86 percent equity is
adopted as your cost of debt, and your reconmended rate
of return versus the zero that is actual for O ynpic,

what is the cost in that amount?

A In dollars?
Q Yes.
A I cannot tell you. And given ny cal cul ator

problems | would rather try to answer it in the norning
if you want ne to.

MR, BRENA: W th Your Honor's pernssion, that
woul d be fine with nme. The hour is late to do that.

Q BY MR BRENA: Would you, subject to check,

agree that it would be just about 22 or 23 million
dol | ars?
A The difference between -- |et nme nake sure what
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1 am agreeing to. The difference between zero percent

2 equity and 86 percent equity?

3 Q Excuse ne, | misspoke. Go ahead.
4 A No, continue.
5 Q The difference between zero percent equity, the

6 actual capital structure of O ynpic versus your

7 recommended capital structure of 86 percent given your
8 recommended rate of return and given your cost of debt,
9 how nmuch is that going to cost the rate payer in

10 dollars? And | am assunming in the calculation that you
11 will include the differential between the cost of debt
12 and the cost of equity, and | am assum ng you will also

13 take into consideration the incone tax all owance.

14 A Yes.

15 Q And please assune the rate base that you are
16 recommendi ng as well, or the conpany is recommendi ng.
17 MR, BRENA: Could we go off the record for

18 a noment ?

19 JUDGE WALLI'S:  Yes.

20 (Di scussion off the record.)

21 JUDGE WALLIS: M. Brena.

22 MR. BRENA: | have no further questions. | have

23 one or two questions based open the cal culations in the
24 nor ni ng.

25 JUDGE WALLIS: Very well. M. Finklea, what is
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the length of your exam nation in light of the questions
that have been asked?

MR, FINKLEA: It's approximately a half hour
maybe more, maybe less. | amnot sure.

JUDGE WALLIS: Very well. | amgoing to

suggest that we defer that to norning, or would the

Commi ssion -- we will take that up in the norning.
W will be in recess until 9:30, and today's
session is closed. | will rem nd fol ks that we were

going to reconvene at 9:15 to tal k about adm nistrative
matters.

ENDI NG TI ME: 5:00 p. m



