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1 PROCEEDI NGS
2 JUDGE WALLIS: Let's be on the record, please.
3 This is a continuation of a prehearing

4 conference established in docket TO-011472 for the

5 pur pose of discussing procedural and adm nistrative

6 matters for the hearing that is scheduled to begin at

7 1:30 this afternoon.

8 This session is being held at O ynpi a,

9 Washi ngton, in the Conm ssion's headquarters buil ding

10 pursuant to notice given to parties previously in

11 writing and on the record before Adm nistrative Law

12 Judge, C. Robert Wallis.

13 We have a prelimnary matter to take up at this
14 time concerning the appearance of A ynpic's wtness,

15 George R Schink. QOynpic agreed at the prehearing

16 conference on Thursday, last, that M. Schink woul d

17 appear on Wednesday and stand cross exam nation. And it
18 is now asking that M. Schink not appear on Wednesday,

19 but that he appear on Thursday i nstead.

20 I's that correct, M. Mrshall?

21 MR. MARSHALL: Yes, it is.

22 JUDGE WALLIS: And the basis for your request
23 i s?

24 MR, MARSHALL: Again, M. Schink was going to

25 be goi ng on Wednesday in order to acconmodate M. W/ son
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and M. Hanl ey who could not appear next week. They are
Wi t nesses out of order. And while we were willing to
accommodat e them we needed an accommodati on for

M. Schink now, because he has another conflict trying
to get testinony out on Friday in another matter.

He sent me an urgent e-mail on Sunday
indicating that if there was any way at all that he
could go out on Thursday, that would be much preferable
to his schedul e.

| have checked with M. Trotter and Staff, and
M. Finklea of Tosco, and they do not have any
objections to that. And, of course, it's M. WIson of
Staff who needed to go out of turn, and then al so
M. Hanl ey of Tesoro needed to go out of turn.

So what we are asking for is an acconmpodati on
for our witness who has been schedul ed to acconmpdat e
Wi t nesses for the other parties.

JUDGE WALLIS: Very well. M. Trotter

MR, TROTTER: Frankly, | do not recall being
contacted on this specific issue, but things have been
flying by so fast it's hard to recall

Qur witness, Dr. WIlson, | believe, is
avai | abl e Wednesday and Thursday. So if we wanted to
do -- | can't speak for M. Hanley, but his preference

is to testify on Wednesday. He was hoping to get a
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flight out Thursday, but he has a back-up plan for
flying out Friday.

So if you want to do the cost of noney people
in sequence, we could do M. Schink first thing
Thur sday, and proceed to the other witnesses. The tine
estimates were in the range of perhaps getting it done
in a day, | think. But other than that, | have nothing
further to offer.

JUDGE WALLIS: Thank you. M. Finklea.

MR, FI NKLEA:  Your Honor, Dr. Means, our
wi tness, won't be one of the witnesses. So it's not a
matter of accommodati ng our witness.

| do understand the concern that if we're going
to have cost of noney wi tnesses, that the order normally
woul d be for the conpany's cost of nobney witness to
testify first. | think that's the reason for the
concern.

As far as accommodati ng individuals' schedul es,
I think what M. Trotter just suggested m ght be the
best way to go. But then we would have to have
different witnesses avail able on Wednesday so we don't
have a dead day.

JUDGE WALLIS: M. Brena.

MR. BRENA: Allow ne to discuss this within a

slightly broader context, and then to respond to this.
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I mean, within the |l ast week they have filed a rebutta
case that's twice the size of their direct case with 16
rebuttal witnesses.

They have changed the order of the w tnesses
twice. This would be the third time. They have
wi t hdrawn the testinony of three witnesses. And today,
and one busi ness day ago, they substituted in new
rebuttal testinmony for Wtness Fox and Wtness Batch

Now, their recomended order of w tnesses
doesn't only go to the Schink issue. Schink, they have
asked to split his tinme, which is a tactical nove,
because now they want himto be last. And in their
letter explaining their reason for that, the first
reason they nmention is nost of M. Schink's testinony
needs to be at the conclusion of AOynpic's case in order
to handl e questions that mght arise with the other
Wi t nesses.

And in addition, M. Schink has testinony that
nmust be filed in another matter Friday. | don't -- |
mean, it doesn't nmke any difference. |f you are going
to lose a day this week by testifying, whether that day
is Wednesday or Thursday or Friday, | don't see that
we' re accommodating a schedul e.

He can wite the testinmony a day |ater rather

than on the day he's scheduled to testify at this
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hearing. | don't see why that is not plausible. |

mean, if he has the testinony due Friday, if he's going
to be here Thursday, then why doesn't he show up
Wednesday and write the testinony on Thursday? So

think that this is largely just a tactical nove to put
the -- change the order of the witnesses and put him
last. And that is, frankly, the way they describe it in
their letter.

But this issue of shifting the wi tness order
doesn't stop with M. Schink. They are now proposing
that Bob Talley go next. He was 15 on the list, and
they are trying to nove himinto the 2 spot. Leon
Smith, he was 11 on the witness |ist we agreed to on
Thursday. Now he's No. 3. Bill Beaver, he was No. 9 on
the witness |ist that we agreed to on Thursday, and now
he's fourth. Dan Cumm ngs, he was 13 on the list, and
now he's 5. George Ganz was 10 on the witness |ist, and
now he's 6. Howard Fox was 16, and now he's 7.

W ckl und was 14, and now he's 8. Cynthia Hamer was 7,
and now she's 9. Brent Collins was 6, and now he's 10.
Jim Mach was 8, and now he is 11. Christy Omhundro
stayed in the same spot.

Larry Peck, who was scheduled to go if we had
extra tinme today, so he would either be 1 or 4, is now

schedul ed 13. Bob Batch, who was scheduled to be 5, one
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of the up-front witnesses, is now 14. And George
Schi nk, who was No. 1 for everything but cost of the
capital and return, is put in the 15 spot.

This is a conplete flipping of their witness
schedul e the day before the hearing begins on a
conprehensive rebuttal case.

JUDGE WALLIS: Well, whether or not what -- the
order in which the w tnesses appear was deterni ned on
Thursday, and so far it has not changed. So let's --

MR. BRENA: | understand, Your Honor. But in
the letter where he's asking for the accommmodati on of
Wt ness Schink, he is also setting forth a new order of
t he wi tnesses.

So | think it's appropriate that we address not
just Wtness Schink, but what the order of the wi tnesses
is. And all | can say is we're doing the best we can
not to have the rebuttal case overrun this proceeding
entirely, doing the best we can to prepare cross
exami nation in the order, and we relied on the order
this Thursday. This is precious |ast mnutes, and this
ki nd of unexpl ained tactical flip-flopping should not be
al | owed.

So we want Wtness Schink to show up and
testify Wednesday in the order that we agreed to. And

we resist the suggestion that the rate of return and
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capital structure wi tnesses were grouped together, were
nmerely an accommodation to Tesoro's witness. It was ny
under st andi ng that the Conmm ssion's preference was to

have those cost of capital and rate of return wtnesses
grouped. And then within that context, | nentioned that
M. Hanlon has to be in court in a hearing the second

week, and so | had asked that if you are going to group

them t ogether, that they be grouped together the first

week.

And we have accommpdated two dramatic changes
to the witness schedules in the | ast week, and | just
think at sonme point we have to -- | nmean, | have work to
do. | may have to cross exani ne soneone today. It's

M. Peck that's on the order, and he's now No. 15. So
have spent ny tine preparing cross exanination for
M. Peck and M. Schink, and now they are 15 and 16 on
the list.

So we think that the order that they agreed to
on Thursday should be adhered to. O her parties have
ot her things, and have to acconmpdate -- | have ny
experts that have to accommpdate certain -- that have to
support cross of their experts, that they are scheduling
their work as well

So | don't agree that M. Schink isn't

available. | don't agree he can't be nade avail abl e.
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Two busi ness days ago he was, and | don't think -- in
terms of his schedule, if he's going to |ose a day, |et
it be Wednesday i nstead of Thursday.

JUDGE WALLIS: M. Marshall.

MR, MARSHALL: Many of our wi tnesses, in fact,
nost are fromout of town. And trying to schedul e these
Wi tnesses with everybody el se's schedul es novi ng around
has been sonething that we have all tried to
accommodate. We did accommpdate M. Hanl ey because he
isn't avail abl e next week by having had himcome first,
out of order. And our case in chief, M. Schink needs
to be here to hear that, but he can do that by phone.
He's asked for an accommodati on to appear on Thursday
for cross exam nation. It doesn't seemlike an
unr easonabl e accommodation for M. Schink to have him
appear at that time on cost of capital issues.

On other issues we would prefer to have him
because | think it's necessary for a fair presentation
of our case to be able to take on questions that are
referred to himby other witnesses. He is a key wi tness
inthis matter.

Wth regard to the other w tnesses, we have
removed three witnesses. M. Brena has indicated that
we have changed by changing testinony. W have actually

tried to shorten our |ist of w tnesses, and we have
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1 renmoved three. That required a change in the schedul e,
2 but | think it's all in the interest of trying to nake

3 the hearing nove nore quickly, and be over in the tine

4 frame that has been cal cul ated here.

5 We're trying to nove people in this week who we
6 know can be here in town, such as Bobby Talley.

7 M. Smith is on his way from Washi ngton, D.C. Dan

8 Cummi ngs and M. Beaver are also avail able, so that

9 dependi ng on how | ong these wi tnesses go, we can nove

10 people in and not have any dead tine.

11 We're trying to do our best to nake sure that
12 we have all of the witnesses in as efficient a way as we
13 can, and M. Schink has asked for this acconmodation

14 because of a schedul e problem he has, just |ike

15 M. Hanl ey had. They are both busy people, and

16 M. Schink would greatly appreciate this accommdati on
17 just at we have accomopdated the others.

18 JUDGE WALLIS: Thank you, M. Marshall. The
19 Conmi ssi on conducts many proceedi ngs in which expert
20 Wi t nesses appear, and we are very conscious of the
21 demand on expert w tnesses, and their needs for
22 scheduling. W attenpt to accommdate scheduling to the
23 extent that it's feasible.
24 In this situation, | believe that there is a

25 substantial difference between the accommbdati on of
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M. Hanl ey and the accommdati on of M. Schink, and that
is that M. Hanley's schedul e was known in advance, and
it was confirned, and the witness arrangenents were nade
on Thursday.

And M. Schink's problem does not appear to be,
at | east fromwhat you have said, related to emergency
or sonething that's cone up at the last mnute, but a
schedul i ng i ssue.

You have indicated that M. Schink would be
listening to testinony on the tel ephone. It nmay be nore
effective for himto be here in person to listen to that
testimony. The Conpany's case is the direct case in
this proceeding, and in the ordinary course of events,
we woul d expect and ask that the Conpany present its
case first.

So all things considered, | amvery rel uctant
to change the order of wi tnesses that was determni ned on
Thur sday, and woul d ask that M. Schink be here to be
the Conpany's first witness, or second witness, if
M. Peck comes on first.

MR. MARSHALL: Your Honor, we also have, as we
have said in this letter that we sent out on Monday, we
have tried to have an accommodati on for the other
Wi t nesses conmng, including M. Talley and M. Snith,

and so we would |like to have those witnesses go instead
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of M. Peck following M. Schink. And then if we need
to have M. Beaver and Dan Cunmings fill in as well --

JUDGE WALLIS: Well, M. Mrshall, we did have
a proceedi ng on Thursday whose design was to establish a
witness list. W have taken a great nunber of exhibits,
and we have marked exhibits on the basis of the w tness
list.

As M. Brena points out, parties have begun
their preparation for cross exam nati on based on that
list. The Conmi ssioners have begun reading the
testinony based on that list. They are very anxious to
be prepared, and to be able to follow the testinony to
ask their own questions. So | amvery reluctant
at this point to change the order of w tnesses, and
woul d ask that the Conpany hold to the order of
W t nesses that was agreed to by the Conpany on Thursday.

I amnot -- | don't understand why the
arrangenents for travel could not have been made in
advance so that the witnesses could appear in the order
in which the Conpany asked themto appear

Now, there is sonme discussion going on on the
bridge line that is showing up in our hearing room and
I amgoing to mute the bridge |ine.

MR. MARSHALL: We do have difficulties with

M. Peck. He won't be available until the 26th. W're
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goi ng to have sone ot her schedules that we need to have
an acconmodation on. W're trying to nove people
around, and know ng that these schedules will depend on
how | ong the other witnesses will take, we're trying to
sequence these people in in a way that makes the nost
sense for their schedules, and the schedul e here to nmeke
sure there aren't any gaps.

The very next witness, after the cost of
capital wi tnesses, would be, we believe, best to have
Bobby Talley cone in and present that testinony. |
woul d ask that the parties acconmpdate that for us so we
can do that, and then contact these other w tnesses and
make sure that we can sequence themin in a way that
nmeets their schedules. W' re running into a nunber of
schedul i ng problens. That's why we sent this letter
out. Things have changed since Thursday, and | --
again, | think what we're trying to do here is we're
trying to present a schedule that works for the
Wi tnesses, as well as the parties here.

Everybody is prepared. The testinony is going
to be over in two weeks. It's just a question of are
they on the first week, or are they on on the second
week.

And, again, if we do this today, we will have

two days before M. Talley goes on, and M. Snith goes
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1 on, so | would think that that would be a reasonable

2 accommodati on to nake for those witnesses. And then we
3 can do the ones following in the week, and the sequence
4 we can tal k about after that tine.

5 JUDGE WALLIS: M. Trotter, do you have any

6 observati ons?

7 MR, TROTTER: It's a very difficult problem
8 Frankly, starting last Thursday, after that prehearing
9 started preparing ny cross based on the witness |ist |

10 knew at the tine. And after getting the letter, |

11 shifted gears a little bit, but I amstill plugging
12 away.
13 | also don't understand why there would be a

14 witness |list that was appropriate on Thursday, and a

15 di fferent one on Monday. But | do understand the

16 probl enms of getting people in and out of town, but these
17 peopl e knew they were going to be avail able on Thursday
18 and they were presented.

19 So it is correct that the witness |list has kind
20 of flipped. The witnesses that were last are first, and
21 that has placed a burden on us. But you have all the

22 di scretion on this issue, and | can't disagree with your
23 comrents today.

24 JUDGE WALLIS: M. Finklea.

25 MR. FI NKLEA: Your Honor, | am sort of exactly



2029

1 where M. Trotter is on this. This is going to be a

2 chal l enging hearing as it is, because of the way the

3 rebuttal case cane in so close to the hearing, and as

4 many wi tnesses as we have.

5 We're endeavoring to prepare cross for all of
6 t hese wi tnesses, and we took the order that came out of
7 the prehearing on Thursday to be how this was going to
8 proceed, and to have things in a constant state of flux
9 makes it very difficult to have effective cross

10 examni nati on.

11 If you think on Tuesday you are cross exani ning

12 A and B, and Wednesday you find out, no, Zis going, it

13 inmpairs the ability to have effective cross exam nation
14 JUDGE WALLIS: M. Brena.
15 MR, BRENA: | would echo the comments of

16 co-counsel, and al so add that the arrangenent on

17 Thursday was a rejuggling of the witnesses on that day
18 to accommpdate O ynpic. So it isn't as though there's
19 only been -- | nmean, we have had two accommodati ons of
20 O ynpic in a week

21 And the request we're discussing is to

22 conpletely rearrange their witness order for a third

23 time in a week. There are a |lot of variables that have
24 been introduced into this case that are going to be very

25 hard to manage. It's going to be very hard to keep the
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rebuttal case fromoverrunning the entire proceeding in
the tine allocated. There is no tine to have these

ki nds of things, and not have them greatly prejudice
what is already a trenendous workl oad i mposed on us at
the last mnute.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: On Thursday, as Your Honor will
recall, we were responding to a couple of notions for
summary determination. W had just filed rebutta
testinmony on the 11th. We didn't have enough people to
be in all places at once. W were trying to reach al
the witnesses to try to ensure they could conme in in the
sequence that would fit with their schedul es, and nmade
sense for the ability to run this efficiently.

This schedul e that we have here will be known
sufficiently in advance for people to prepare, because
they are already prepared in any event for all the
W tnesses -- but to prepare the sequence. W' re not
tal ki ng about addi ng new wi tnesses, or addi ng new
testi nony.

But we are asking that because of all of the
ot her things that had been going on here, that we take
Bobby Talley, Leon Smith, Bill Beaver, and Dan Cumm ngs
inthis first week. The second week we can revert to

continuing the same format that we had.
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Bobby Talley and Leon Smith, | think, are
Wi tnesses that fit with this case. They will be on.
Peopl e can be prepared, because they are two days away.
And, frankly, we need this accomvodation, because there
are witnesses in the second week who cannot be here in
the first week. | can't go through each and every one,
but we have been trying to coordinate with all the
schedul es.

But with everything el se going on -- we're one
party. We're having to respond to three parties. W're
having to respond to three notions. W' re having to do
all the rebuttal testinony that we had to do.

This scheduling issue is an issue that we're
trying our best to make sure is efficient and having the
Wi tnesses conme in in the right sequence.

If we try to revert to a schedule that was
di scussed on Thursday, we're going to have wi tnesses who
aren't avail abl e because they just sinply aren't going
to be in fromout of town.

This way, we can take the people who we have
set for this week, in the letter that we sent out,

M. Talley and M. Smith and M. Beaver, and then foll ow
up on the second week in the way that the parties wll
agree on. The people in the second week are all set to

be here. They can all be here on that second week.
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But | realize the difficulty in trying to
coordinate with so many people fromout of town with
di fferent schedules. |If we had nore people to respond
to more of the things that we had to do | ast week, that
woul d be different.

I think we filed sonewhere in the vicinity not
only of the rebuttal testinony, but nine substantive
notions | ast week at the same time. But we have been
working literally around the clock, getting two or three
hours of sleep, trying to coordinate with all of these
wi t nesses, and do this.

We' re asking not that we have this schedul e
done for anything other than the accommdati on of the
W tnesses. So, again, | would urge the ALJ,

Adm nistrative Law Judge Wallis, to allow M. Talley,
M. Smith and M. Beaver to go followi ng the WIson,
Hanl ey, and Schink testinony.

MR. BRENA:  Your Honor, if | may, one comment.
Counsel for Oynpic hasn't given a single reason why a
single witness can't occur in the order that they agreed
to on Thursday. There are lots of reasons not to
rearrange this. Let ne give you one small exanple.

M. Talley gives highly technical rebutta
testinmony with regard to engineering matters. | have

not yet begun to prepare that cross exam nation. He was
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No. 15 on the list. It's going to take -- that
testinmony has to be distributed to engineers for review,
to comment, cross exam nation points, and the like. It
does not accommodate any schedule to nove it. They have
put such highly technical engineering rebuttal, nove it
up 13 spots in a day, that is -- it's just not
reasonabl e to ask

In ternms of the hardship, the relative hardship
of the parties, | would just point out that they filed
their rebuttal case a week ago. And in terns of who's
doing the work in this phase of the proceeding, | have
to tell you that we're the ones that have to revi ew and
anal yze and prepare cross for the rebuttal case. Al
they have to do is sone notion practice.

So this is not a reasonabl e accomodati on
request that they be allowed to rearrange their
W tnesses three times in a week. [It's just not
reasonabl e.

JUDGE WALLIS: M. Marshall, it just strikes ne
that the Conpany is sponsoring the witnesses that the
Conpany knew that Thursday was the time in which it nust
present an order of witnesses. The Conpany did have
fromthe tine those witnesses were approached for the
purpose of preparing rebuttal testinony to begin

arrangi ng the order of w tnesses.
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Qur schedule, the general time frame has been
known for quite a long tinme. The Conpany presented its
proposed order on Thursday. There were no objections to
that. We, | believe, accepted every suggestion that the
Conpany made.

The parties were quite willing to accomvpdate
that, and then the parties relied on that. It is a
difficult time for all of the parties, not just
yoursel ves. Many of us have spent short nights. Sonme
of us have done readi ng and other preparation on
airplanes in the recent past, and | count myself anobng
t hose.

And | think that the hardship inposed on the
parties by rearranging the witness schedule at this
juncture is so great that we should not do that. As
M. Brena points out, other than an exanple for
M. Peck, you have not indicated what the scheduling
problems with these people are, or conversely, why these
schedul i ng i ssues could not have been consi dered when
the Conpany actually prepared the list of the order of
Wi tnesses in which the Conpany wanted themto appear
whi ch was accept ed

So, again, | amreluctant to nake changes at
this juncture in the proposed order of wtnesses.

MR, MARSHALL: Well, Your Honor, M. Smith is
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on his way out from Washington, D.C. on an airplane
right now. He is scheduled to go, we would have

t hought, this week. W would like if at all possible to
take himfollow ng the witnesses on cost of capital,
because he is already on his way out here.

I think, fromwhat | have heard, people have at
| east prepared for himfor this week. He would
probably be on on Thursday followi ng the cost of capital
W t nesses on Wednesday. We would |ike that
accommodation if we could right now, and then | will
seek to try to find out fromthe other w tnesses what
their ability to rearrange schedul es m ght be.

But that will give us at |east a day and a hal f
cost of capital witnesses, and then M. Snmith on
Thursday norning, to see what we can do on the rest of
the schedule, and work with the other parties.

JUDGE WALLIS: Thank you very nuch. | have a
witness list with the order of witnesses and parties'
estimtes of tine on cross exam nation. The list that
nmy associate circulated, | think -- | believe omtted
M. Batch, and consequently | have an estinmate of tine
on cross exam nation for Staff, but not Tesoro and Tosco
of exam nation for M. Batch.

MR. BRENA: 90 m nutes, Your Honor.

MR. FI NKLEA: 45 m nutes.
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JUDGE WALLIS: That, for the parties’
information, brings the total estimated tine on cross
exam nation to approxi mately 60 hours, give or take a
couple. And the eight and a half days that we have
all ocated for the hearing, given the realities of
schedul i ng, provide about 42 or 43 hours in which to
concl ude the hearing.

This puts us in a sinmlar situation to our
situation with the interim proceeding, and I amgoing to
ask the parties' cooperation and indul gence over the
next couple of days as we firmup this schedule, and the
order of proceeding. And then we will do our best to
get a workable schedule that will et us conclude the
hearing in the tinme that's available for it.

So with that, | would like to go off the record
at this point, and I would like the parties to review
the exhibit |ist that we have, and ask you to get your
materials to us so that we can -- if they are not
al ready here, so we can conplete our exhibit |list and be
prepared to begin our afternoon session, which wll
consi st of arguments on the various notions.

So with that, let's be in recess for about ten
m nutes. And, again, | do ask that the parties review
the exhibit list carefully to make sure that there are

no errors, and that when the hearing proceeds tonorrow
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1 morning with the taking of evidence, that we will have

2 the opportunity to just start right up and have a

3 conplete record of the exhibits, and things will go

4 snoot hly.

5 The other matter that | would |like the parties
6 to attend to is before we conclude this session, it's

7 going to be necessary for us to parse out the notions

8 that we have for discussions that we have this afternoon
9 with the Comm ssioners, and set tinme limts for the

10 argunents on those various notions.

11 I have a list of those notions, and perhaps the
12 first order of business when we resume would be to nake
13 sure that ny list is conplete, and do sonme schedul es of
14 time on those. So with that, let's be in recess for

15 about ten m nutes.

16 (Brief recess taken.)
17 JUDGE WALLIS: Let's be on the record.
18 M. Marshall has nade two specific requests for

19 changi ng the order of witnesses. One is to delay

20 M. Peck, who is identified as the chairman of the board
21 of Aynpic, fromthe first wi tness, which the Conpany

22 specifically requested on Thursday to appear next week
23 rather than any tinme this week. M. Mrshall indicated
24 he's been repeatedly told that M. Peck is not available

25 this week.
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1 The second proposed change is to accompdat e

2 the schedule of M. Smith, who apparently, M. Marshal

3 indicates, is on his way to Oynpia fromthe East Coast
4 and woul d be avail able, and asked to testify after the

5 exam nation of M. Hanley.

6 M. Marshall, did | get your request correct?
7 Is there anything you would like to add or change about
8 nmy description?

9 MR. MARSHALL: Sure. The only thing I would
10 add, M. Peck, Tesoro indicated zero tine to cross

11 exam ne; Tosco, three-quarters of an hour; and Staff, 40
12 m nutes. So the acconmpdati on we're asking for to have
13 M. Peck go next week shouldn't inpact Tesoro's schedul e
14 at all, because they haven't indicated any questions

15 that they intend to ask of M. Peck. And also, since

16 M. Peck is going to testify in such a short tinme frane,
17 havi ng his schedul e conme in next week does not put

18 anybody at a di sadvant age.

19 MR, BRENA: Well, Your Honor, the zero hy
20 M. Peck is an oversight, so we intend to cross exam ne
21 W tness Peck for about an hour and a half.
22 Wth regard to the -- | nean, | don't choose to
23 repeat argunents that | have already nade. | have spent
24 a good part of this norning preparing M. Peck's cross

25 exam nation, because he is a possible w tness today.
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So to cone here today when he is scheduled to
be a potential witness, and to hear he's chairnman of the
board, and not even to have his conflict defined for
Your Honor, that doesn't work for ne.

I am happy to acconmpdate real scheduling
probl ems when they arise in the real world. The fact
that M. Peck chooses not to come this week doesn't
qualify. He was scheduled to be a witness today, so
woul d ask that -- he's not likely to be a wi tness today,
but he was scheduled to be. So | would ask that he
remain where it is that he's scheduled to be, which is
not likely to be today. He also had a couple of nore
days of time to get here.

Wth regard to M. Smith, you know, | don't
know on what basis he went and got on that plane. |If it
is Your Honor's intention to allow himto nove up, he is
t he subject of three notions to strike his testinony.
Before he takes the stand, it nakes a certain anount of
sense that the Conmission would resolve the motions to
strike with regard to him

He's the only nethodol ogy witness they put on,
and they put himon in their rebuttal case. So | am not
sure whether or not -- | nean, with three notions to
strike, and not scheduled to be here for 10 days, why

exactly he went and hopped on that plane.
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But | would ask that he stay in the order that
he's in. If Your Honor intends to acconmpdate this
request notwi thstanding the prejudice to the parties,
then I would ask that he be the | ast witness of the
week. But with regard to M. Peck, he should be out
here.

The other thing about M. Peck is -- well, let
me -- | will just stop there. | want everybody to stay
where they are at.

JUDGE WALLIS: M. Finklea.

MR. FI NKLEA: | concur, Your Honor. | think
everybody should stay where they are at. W do have
limted cross for M. Peck. W could acconmodate by
goi ng next week with our cross for M. Peck, but I
understand the problemw th them nmoving M. Smith up

So as we discussed earlier this norning, it
just becones problematic that things are as fluid as
they are when we have so nmuch of this case on rebuttal

JUDGE WALLIS: M. Trotter

MR, TROTTER: | just stuck with the point when
| did hear the Conpany selected M. Peck as the witness
who was able to fill in for today, that was the very
first witness | began ny preparation on. But this is a
matter for your discretion, and we can take hi mout of

order if you so rule.
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But | want to inpress upon you when these
orders are set this close to the hearing, the order of
Wit nesses, we do definitely focus our efforts and
reliance on that. That's just human nature. And we are
not prepared today to cross every witness. That
preparation is going to go on this week and over the
weekend.

JUDGE WALLIS: If we ask M. Snith to be a
wi t ness on Friday, would that allow parties the
opportunity to prepare for his exam nation?

MR, TROTTER: Staff will be prepared, Your
Honor, on Friday.

MR. BRENA: It would be difficult to do, but --
he is a substantial witness in this proceeding. He is
the only nethodol ogical wi tness. Being noved up eight
spots -- or six spots, | amsorry. But if he were -- if
| were to have -- if everything else were to remain the
sanme, and that would be the only acconmodation, then

yes, we could do it.

JUDGE WALLIS: Very well. And prefacing this,
I will note for the record that there are a numnber of
pendi ng notions. W will be discussing the order of

argunent on those notions nonentarily, and our
di scussions as to the witness |ist and the witnesses to

appear are subject to the Conm ssion ruling on notions
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1 to strike. So that it is possible that the Commi ssion
2 could rule to strike sone of the testinony of sone

3 Wi tnesses, or all of the testinony of sone w tnesses.

4 And if that ruling is made, then, of course, that would
5 control over any decision that we nake now.

6 | aminclined to indicate that we would not

7 guarantee M. Smith a spot on Friday, but based on the
8 fl ow of the proceedings and the opportunity to get him
9 on and off while he is here that -- | would be inclined
10 to | ook to having hi mappear

11 I understand the frustration of the parties who
12 have prepared to exam ne M. Peck today, only to |learn
13 at a later tinme that he is not available, for whatever
14 reason. But | aminclined to take M. Peck as the first
15 Wi t ness on Monday in accommmodati on of the Conpany's

16 pr of essed needs.

17 MR. MARSHALL: That would be fine. W wll --
18 JUDGE WALLI'S: Excuse nme, not Monday, but

19 Tuesday.

20 MR. MARSHALL: We will call M. Peck to see if
21 there's any difficulty with Tuesday. Barring any

22 schedul ing problemwith that, we will agree and we wil
23 meke every effort to have himclear that schedul e.

24 I will note for M. Peck, Tesoro said it was an

25 oversight that they had no tinme at all on their list for



2043

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

cross exam nation. Now they want an hour and a hal f.

A lot of what we are going to be experiencing
here in the next two weeks will require acconmodati ons
for oversight, such as the one that Tesoro identified
that they made on this very first witness. And that's
all we're asking is for acconmpdati on of our needs, too.
This will happen, no doubt, with sone regularity. So |
appreci ate Your Honor's acconmodati on.

JUDGE WALLIS: We hope the need will be
m ni m zed, but we do acknowl edge that all of us are
human, and are prone at various tines to err. In
adm ni stering the proceeding, we will do our best to
accomodat e the real needs of the parties, considering
the nature of other preparations that they make.

MR. BRENA:  Your Honor.

JUDGE WALLIS: M. Brena.

MR. BRENA: |f | could nmake one point with
regard to M. Smith. You indicated -- well, not a
commitnent. You would try to get himin as the |ast
witness on Friday. | will have to do what | need to do
to cross him so could | request that he be the first
Wi tness avail able follow ng the weekend, if we don't get
himin on Friday?

JUDGE WALLIS: | woul d suggest that he follow

M. Peck on Tuesday, if we do not reach himon Friday.
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MR, MARSHALL: M ght | make a suggestion on
that? |In court proceedings when witnesses are in from
out of town they sonmetinmes are taken out of order in
order to nmake sure they can cone on and return hone,
because M. Smith is from Washington, D.C., and it | ooks
like there's a total of four hours of time listed here
by the Staff, Tesoro, and Tosco for him His tine, if
we could start his testinony after the lunch hour, or on
Friday, or for that matter at noon. And whatever
witness is on at that tine, have that w tness resune
foll owing that testinony.

MR. BRENA:  Your Honor, to state the obvious,
if M. Smith -- he would save time if he flew back to
D.C. and flew here Tuesday. He's going to be out here
today, tonorrow, and the next day, and perhaps over the
weekend. So he has five days that he may have to spend
out here.

| am happy to stipulate that he foll ow
M. Peck, which would be done Tuesday norning, and we
take hi m Tuesday so he could go back, spend the weekend
with his famly at hone, and be here for less tine than
he will be here even if we take himon Friday.

JUDGE WALLIS: M concern is that we concl ude
the cost of noney and capital structure wi tnesses this

week. And ny review of the estimates and the realities
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of hearings, the accommodati on of redirect, and
Conmi ssi oner questioning lead ne to the concern that we
m ght not reach him and that it would conme down to a
choi ce between two witnesses fromout of town on Friday.
So | amwlling and supportive of the idea that
while he is here, if we can get to himon Friday that we
do so, and allow himto go hone for the weekend. But if

A ynpi ¢ woul d rather schedul e himon Tuesday, we woul d

do that as well. So if you want to consider that,
M. Marshall, you nmay do so and | et us know.
MR. MARSHALL: | think he also has difficulties

with his schedul e next week, so we prefer to go with
Your Honor's first suggestion and finish himthis week

JUDGE WALLIS: Very well. Are there any other
corrections to the witness list, or tinme on cross
exam nati on?

(No response.)

JUDGE WALLIS: Very well. The next matter that
I would Iike to take up is the notions and other matters
for argunent this afternoon. And | would like to |ist
what | have, and nmake sure that we have everything we
need for the argunent, and then | would |i ke to engage
in a discussion about the order of attacking these
noti ons, and what nmakes sense in terns of a | ogica

arrangenent .
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The first matter that | have listed is Tesoro's
notion for summary determ nation, and to strike certain
testimony. | have that split into two parts. One part
is the notion for summary determ nation, and the second
is the notion to strike.

I have a motion from A ynpic for an extension
of tinme to reply to Conmission Staff, and woul d deny
that notion with the understanding that O ynpic has
presented some argunent in its motion for the extension
of time, and that it has the opportunity to respond
orally this afternoon during argunent to the issues that
Staff raises.

MR. BRENA: And that is Staff's --

JUDGE WALLIS: -- answer. So O ynpic was
asking to reply to Staff's answer.

We note that O ynpic does have the opportunity
to make that reply, has done so, at least partially, if
not completely, in its notion, and will have the
opportunity this afternoon.

O ynpic has presented a notion for a
conti nuance of the hearing, and | show that we have
responses to that notion from Comr ssion Staff and from
Tesoro.

MR. FI NKLEA:  Your Honor, Tosco also filed

yesterday afternoon, filed a notion for the continuance.
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1 JUDGE WALLIS: Very well. Very well. | wll
2 ask nmy associate to see if she can run that down.

3 MR, MARSHALL: By ny silence, | am not waiving
4 my objection on tineliness. | don't knowif that's a

5 tinmely response or not, and I don't know. We mmy have

6 seen it, but |I am not sure.

7 JUDGE WALLIS: M. Finklea, can you provide

8 copi es of that, please?

9 MR. FI NKLEA: Yes, Your Honor. It was filed
10 before 3:00 yesterday.

11 JUDGE WALLIS: | have a second nmotion to strike
12 portions of the rebuttal testinony filed by Tesoro, to
13 whi ch | show no responses. | have Tesoro's notion

14 chal l enging the confidentiality of exhibits to which

15 have no responses, and we have al ready addressed

16 A ynpic's request to change the order of witnesses.

17 Now, am | m ssing anything here?
18 MR. BRENA: Yes.
19 MR. TROTTER: Your Honor, this is Comm ssion

20 Staff. We filed a notion to strike yesterday, also.

21 MR. MARSHALL: The reason there haven't been
22 responses to these nmotions to strike rebuttal wtnesses
23 is because they were served here just within the | ast
24 day.

25 JUDGE WALLI'S: Yes, we understand.
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1 MR, MARSHALL: We haven't had the opportunity
2 to respond.

3 JUDGE WALLI'S: So you will have the opportunity
4 to respond this afternoon

5 MR, MARSHALL: One of the issues on scheduling
6 these that we would like to do is have those notions

7 heard prior to the witnesses for which they appear so

8 we woul d have an opportunity to respond, rather than

9 just have to nmake oral presentations given the short

10 tinme that we have had these notions to consider

11 And considering the inportance, obviously we

12 don't want to just respond to these in a matter of

13 hours.
14 JUDGE WALLIS: Yes, we understand your
15 concerns, M. Marshall, but we have already noted that

16 the proposed tinme on cross exam nation exceeds the tota
17 time allotted for this hearing.

18 I am concerned if we hear a nunmber of notions
19 to strike rebuttal testinmony with each of the witnesses
20 that are affected, that that could add a considerable
21 length of time to the time of the hearing.

22 An alternative mght be to allow witten

23 responses on a very short tine frane, and then take

24 those up without argunment. But | think the

25 Conmmi ssi oners would prefer to hear your views in a
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general sense, at |east, today.

MR, MARSHALL: We could probably respond in a
general sense. But in trying to respond to a notion
for example, filed yesterday, on a notion to strike,
there just isn't enough tine to respond in any detail

MR, BRENA: Your Honor, if | may, at the
prehearing conference, Tesoro, and in our pleadings in
the prehearing conference, Tesoro put the parties on
notice of the likelihood of the notion to strike. Also,
the probl em caused, is caused by the scope and size
of the rebuttal case that was originally filed as 16
wi tnesses, and is twice the size of the direct.

There shoul d be no reasonabl e doubt that that
type of rebuttal case is likely to draw these types of
notions. So it's been stated by us in pleadings and in
the record that we intend to file such a nmotion as soon
as we saw it.

The problemwith the timng has to do with the
schedule. |If you go out and file a second direct case
on rebuttal, then you are going to have to expect to
argue it before the witnesses hit the stand. So under
t hese circunstances, | would like not only their
response, but | would |like the Conm ssion's rulings
bef ore these witnesses take the stand, because this

proceeding -- the biggest single risk to the time frane



2050

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in this proceeding is caused by a huge rebuttal case
getting put on, putting on a whole new case. And that
i ssue needs to be addressed.

JUDGE WALLIS: | cannot speak for the
Commi ssioners. It's possible they may wish to take the
notions and argunents that they hear under advi senent
and not make a ruling. |It's possible they may be
prepared to meke rulings today, whatever their confort
| evel is about the Ievel of their understanding, and the
process.

So | amgoing to ask Oynpic to respond to the
notions orally today. W will ask parties to specify
their objections to individual wtnesses, and the
Conpany wi Il have the opportunity to respond.

M . Finkl ea.

MR. FI NKLEA: Yes, Your Honor. |In addition to
the answer, in opposition to OQynpic's notion for a
conti nuance, Tosco did, yesterday afternoon, also file a
notion to strike certain rebuttal testinmony. And
believe M. Marshall has that. | have hard copies with
me that | can supply if they are not here. But it was
my understanding that they did get here yesterday.

JUDGE WALLIS: Very well. | wll ask that we
try and run those down.

MR. FI NKLEA: Thank you, Your Honor
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MR, BRENA: Your Honor, simlarly with regard
to the notion concerning the confidentiality of the
exhibits, that is a notion that we indicated we would
file at the prehearing conference on Thursday, and it
was ny understanding that it was supposed to get sone
sort of comrunication with regard to the Conpany's
position prior to having actually had to argue it.

And | have not received anything one way or the
other onit. So again, | would say that -- | nean, as
soon as it becane apparent to nme that the notion was
necessary, | filed it. So --

JUDGE WALLIS: M. Marshall, is the Conpany
prepared to respond to the notion chall enging
confidentiality?

MR. MARSHALL: No, we're not, Your Honor

JUDGE WALLIS: Do you continue to contend that
there's certain confidentiality over each of the
docunents you have nmarked at this point?

MR, MARSHALL: We will nake every effort we
can, as we have been doing, to waive confidentiality.
But we haven't had any opportunity to review the notion
to understand what docunments he's tal king about, or to
consult with our client to determine the nature of the
confidentiality.

W will, as we did in the interimcase, we were
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quite willing to accommpdate that, and to renove from
the confidentiality those portions that people wanted to
introduce. And | think we would, again, try to do the
same thing here.

JUDGE WALLI S: Very well. We do note that
during the interimphase of the proceedi ng the Conpany
ultimately waived confidentiality on all of the
docunents that were proposed for the record, and we are
confident that that spirit will continue.

I will note that the notion does not address
speci fic exhibits, does not address specific rationale
for challenging confidentiality. Consequently, we would
deny the notion at this tine subject to it being raised
regardi ng individual docunments with specific grounds for
the notion, and in the context that the Conpany has
indicated a willingness to waive confidentiality on
docunents generously.

MR. BRENA:  Your Honor, if | may meke just one
comment with regard to the notion, and also with regard
to as the proceeding noves forward, the notion refers to
every marked exhibit.

JUDGE WALLI S:  Yes.

MR, BRENA: So every marked exhibit that has
a -- highly confidential exhibit has been desi gnhated

by the notion. So it does intend to be specific. |It's
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a defined universe, and it's every exhibit.

Wth regard to the grounds, it wasn't ny
under st andi ng of the protective order that grounds need
be stated for the undesignation of it, only that the
confidentiality need be challenged. Then it would be
the Conpany's burden to denpnstrate that the
confidentiality should continue.

So | am not sure what grounds, but as it
states, there's no apparent reason for the
confidentiality designation with regard to any of the
exhibits, and | don't know what further grounds there
are that | could state.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: Well, | nean, the idea that you
can shift a burden on a notion by just making the
statement that they would rather not have them
desi gnated doesn't seemto be appropriate. | think they
woul d need to be specific on why they don't believe it's
confidential, and why they need it to be other than
confidential. They haven't done so.

JUDGE WALLIS: M. Finklea.

MR. FI NKLEA:  Your Honor, | do think that
during the interimwe found a way to accommodate this,
and it will be even nore troublesone in general at the

end of the proceeding. There's a nunber of confidentia
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1 exhi bits, and we have had to clear the roomoff and on
2 The tine estimates, | don't think, are built into them
3 clearing the roomevery 10 m nutes.
4 And then you get to the point of having to
5 bring a brief and having to worry about having pages in
6 bl ue, versus pages that are white. |[|'ve been down this
7 path. It can be done. It is cunbersone. | would hope
8 that instead of O ynpic saying, "Let's have the parties

9 tell us why this shouldn't be confidential,"” unless

10 O ynpic is really concerned about sonmething, that we
11 wor k through the protective order, and that O ynpic

12 accomodate things to the extent that they can. And
13 then we nove forward.

14 This is going to be a very long two weeks if
15 we're clearing the roomevery so often.

16 JUDGE WALLIS: M. Trotter

17 MR, TROTTER: It is the Conpany's

18 responsibility to mark exhibits in conmpliance with the

19 protective order that are truly confidential. |It's

20 appropriate for parties to challenge that.

21 | do think Your Honor's initial take on this is
22 right. I1t's hard to rule wi thout |ooking at each
23 i ndi vi dual exhibit, and understand why it was

24 confidential, and put the Conpany to the test.

25 And we haven't had that opportunity to do that
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yet. And | personally think that there has been a

lot -- there are a | ot of docunents, | was surprised,
that woul d be designated confidential, and the effort to
go undeclare it is very difficult, given everything that
is going on, so we haven't undertaken that.

So | think whether you deny or have a specia
time and place for going through them and have the
Conmpany put the confidentiality suit back on and see
what filters out, | don't know. But |I do think in order
to make a proper decision on this type of notion,
woul d have to take a | ook at each and every one of them

MR. BRENA: Your Honor, if | may respond to a
few of these question coments.

First, there seens to be a disagreenent with
regard to what the applicable law is, and who has the
burden to do what. [It's my understandi ng under the
protective order that any party who chal |l enged the
confidentiality designation of a party designated a
docunent confidential -- the protective order doesn't
set forth that there needs to be an affirmative
statement of why sonmething isn't confidential, it just
says it needs to be chall enged.

It's my understandi ng the burden to denonstrate
confidentiality begins and ends with the Conpany, and

that's my -- that was nmy reading of the protective



2056

1 order. So | don't -- besides which, if you don't
2 understand, | amexplaining to you, | have reviewed the
3 docunents and | do not understand why they are
4 desi gnat ed confi denti al

5 I don't know what further it is that | could
6 argue, that there's no conpetitive harmfromtheir
7 di sclosure. |If you apply the standard set forth in the

8 protective order in this Conm ssion's regul ations, there

9 is no apparent reason why those docunents are
10 confidential. That's what we have asserted. So we have
11 asserted -- we challenged it, said we don't understand

12 why they are designated confidential. And we have

13 identified a specific universe of docunents. | don't
14 know what el se needs to be done.

15 Al so, the reason that | did this was so that we
16 weren't dealing with a docunent at a tinme through an

17 entire hearing to try and get this waiver, not as we go
18 al ong through the course of dealing with 60 or 70 or 80
19 different exhibits, that we take up the Conm ssion's

20 time argui ng over whether or not the Conpany will waive
21 the confidentiality in review ng that.

22 The purpose for ne doing that is to have the
23 Conpany -- they over-designated in the interim they

24 ended up waiving everything. Wy not do that up front?

25 We challenged it up front. The Conpany is under the
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burden to denpnstrate it. The process in the protective
order isn't, let's wait to hearing and then sort it out.

The process in that protective order is that when
confidentiality is challenged, the burden is on the
Conpany to denonstrate it, or the confidentiality is
wai ved. That works.

So what we're asking the Commission to do is to
apply that so we can narrow down these confidentiality
docunents to just a few docunents. And | think if the
Conpany just does a couple of hours of work that the
result will be that it will save us all tens of hours of
wor K.

JUDGE WALLIS: Yes. And a significant factor
inm ruling on this is that while there was no
limtation on the time period for making such a notion,
or asking for review of the confidentiality, at the
present time, froma practical standpoint, it is just
not practical for us to proceed to review each of the
docunents one by one, and have argunents on those.

In the context of the Conpany's commtnents, it
has a denonstrated record of waiver of confidentiality
that it denmonstrated during the interimphase. | am
confident that the Conpany will continue in the sane
spirit, and that the nunmber of docunents that wind up as

confidential are truly dimninmus in the scope of the
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1 pr oceedi ng.

2 I am al so confident that as we approach the
3 testi mony of witnesses, the Conpany will indicate a

4 wai ver of many or all of the documents associated with
5 the witness; that as to documents that are not waived,
6 that we will be able to accommpdate the needs of

7 confidentiality by the manner in which questions are

8 phrased, and that it will be truly unnecessary to fil
9 our transcript, and our exhibit file with blue pages.
10 So the consequence is that the notion is denied
11 at this time in light of the Conpany's conmtnent.

12 I will ask the Conpany for a conmtnent today that it,
13 before the start of tonorrow s proceeding, reviewthe
14 docunents that are associated with the cost of capita
15 and rate of return witnesses for confidentiality, and
16 that it be prepared at the begi nning of tonorrow s

17 session to indicate the extent of its waiver at that

18 time.

19 Is that sonething that the Conpany will be able
20 to do?

21 MR, MARSHALL: Yes, we will identify those that
22 have been marked as confidential. | amnot -- at this

23 time | am not aware of the ones that are narked as
24 confidential for those witnesses, but we will identify

25 t hose and consi der those.
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1 I just note that although each individua

2 request for the conpany to do certain things my seem

3 smal | and reasonabl e, the accumul ation of things is

4 overwhel m ng. We now are dealing with 58 Data Requests
5 that are also the subject of great effort by Oynpic to
6 try to respond.

7 We're going to file a supplenental paper on

8 that indicating that that also creates a huge difficulty
9 to have to respond to that kind of data request. So

10 that, on top of nmany other things, considering the

11 peopl e who can only -- who know these docunents who can
12 make a deci sion on whether sonmething is confidential

13 We will do our best. And | think the best way
14 to do it is to do it with the people in the roomfrom
15 the conpany who will be here begi nning tonorrow who can
16 gi ve us the background.

17 Just as a footnote, sone of the docunents that
18 are marked as confidential reflect current information,
19 such as current through-put. As that through-put gets
20 ol der, it becones |ess worthy of protection, because
21 it's of less commercial value
22 So that's one of the things | would seek advice
23 from for exanple, fromthe people at O ynpic. But
24 there's no doubt that as designated, current through-put

25 information is not only needed for business
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1 confidentiality, but it's becom ng a matter of security

2 i ssues as well.

3 JUDGE WALLIS: Very well. W have the

4 commtrment fromthe conpany that it will make a good

5 faith effort that it will review the documents, and that
6 it will, if feasible, waive confidentiality. And on

7 that basis, we deny the notion.

8 Now, | am going to suggest that we go off

9 the record for a brief discussion about the order of
10 proceeding this afternoon. |Is that acceptable to the
11 parties?

12 Very well. Let's be off the record for

13 engagi ng in that discussion.

14 (Brief recess.)

15 JUDGE WALLI'S: During our scheduling discussion
16 we have determ ned the follow ng divisions of tine for
17 the argunent on notions that are pendi ng anongst the

18 parties relating to those notions.

19 W will begin at 1:30 with argunents on the
20 notion for continuance. And M. Marshall wll take the
21 |l ead on that, and he will have 10 mnutes to present his
22 views on it. Responding parties will have 5 m nutes
23 each, and M. Marshall will have 5 m nutes to reply, for

24 a total of 30 minutes.

25 On the notion of summary deternination and to
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strike witnesses, that will be divided into two parts.
The first part, that is the notion for sunmmary
deternmination, and excluding the nmotion to strike,

M. Brena will begin with a 15-m nute argunment,
reserving 5 mnutes for reply -- an additional 5 m nutes
for reply. Then Staff will have a 10-m nute opportunity
for presentation; Tosco 5 mnutes, and M. Marshall 20
mnutes to respond to the parties, followed by

M. Brena's 5 minute reply.

The third group of notions that we will be
addressing will be the notions to strike the testinony
of certain of the rebuttal witnesses. 1In this matter
t he proponents of the notions will have 20 m nutes
addressed to general principles, that is, those
argunents that apply to nore than one witness. And
M. Brena will have 10 mnutes to begin; M. Trotter, 5
m nutes; and M. Finklea 5 minutes. Then the Conpany
will have 10 mnutes to respond to those genera
statenents.

As to argunents that are specific to individua
Wi t nesses or groups of witnesses, Tesoro will begin that
phase of the argunment with 15 minutes; Staff will take 5
m nutes for response; Tosco, 5 minutes; the Conpany will
have 30 nminutes to answer; and Tesoro will reserve 10

m nutes for reply. Tesoro nmay al so choose to reserve a
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1 portion of its general statenent for reply.

2 MR, BRENA: And, well, that correctly states
3 it, Your Honor. | was just looking at, | have 15
4 mnutes. |If | can have the option of reserving part of

5 that time for reply, it mght make sense as well

6 JUDGE WALLIS: Very well
7 MR. MARSHALL: Now that we're on the record,
8 Your Honor, | would like to note for the record that

9 A ynpic objects to having this done at this expedited

10 stage, rather than having it occur after we have had a
11 chance to review the notions that have just been nade

12 yesterday, some of them to be able to respond by

13 referring to why it is that certain witnesses are

14 testifying in response to testinony that -- our proposa
15 woul d be to take these individual w tnesses up as they
16 conme up.

17 And what | would ask is that any of these areas
18 where the Commission is inclined to grant a notion to

19 strike, that we have an opportunity to visit with those
20 i ssues with those witnesses to | ook at those issues, and
21 explain further why a notion to strike would not be

22 appropriate or proper

23 JUDGE WALLIS: Thank you, M. Marshall

24 M . Brena.

25 MR. BRENA: Your Honor, if | could nake clear
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on the record, that Tesoro certainly filed its notions
as soon as it was possible to file its notions, as soon
as we saw the witness |ist they submtted a week or 10
days ago, and even prior to the filing of the rebutta
case, Tesoro noted that a notion to strike would
probably be nmade. Tesoro al so made that same comment
with regard to the prehearing conference.

So Tesoro has been on record for sonme time with
a proposition that if they really intended to file 16
Wi tnesses on rebuttal, that to the degree that the
rebuttal was inproper, it went beyond the scope of
proper rebuttal, that we intended to file a notion to
strike it. So they had a week or 10 days to prepare for
the notion that finally cane.

I would also like to just object to the idea
that after oral argunent, and all the positions are
heard, that sonmehow they have an opportunity to
suppl enent their argunment. |If the Conm ssions
predi sposed notion that we're in the position we're
in-- it doesn't do any good to point fingers, but
there's a huge rebuttal case that's been filed wel
beyond the scope this Comr ssion or the parties
antici pated to have happen a week before the hearing.
So | would just like to note those points for the

record.
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1 JUDGE WALLIS: Thank you, M. Brena.

2 M. Finkl ea.

3 MR. FINKLEA: | think what you set out for this
4 afternoon will be challenging, but it will neet our

5 obj ecti ves.

6 JUDGE WALLIS: M. Trotter.

7 MR. TROTTER: No further comments, Your Honor
8 JUDGE WALLI'S: Thank you.

9 MR. MARSHALL: My | nmake one. First, a

10 notification that there mght be a notion to strike

11 rebuttal testinony that hasn't even been filed is far

12 different than receiving a notion and having to respond
13 to that. We have not 16 witnesses, but 13. W have

14 tried to narrow those down.

15 We have done everything we can to nmake sure
16 that our testinony is limted to the rebuttal of issues,
17 policy statenments that have been made by the other

18 parties.

19 VWhat we're fearful of is we won't have an

20 opportunity to advise, inthe linmted tinme that we have,

21 t he Comm ssioners of the facts that show that there is a

22 direct rebuttal link, and, in fact, having the w tnesses
23 avail able to hel p answer those questions. "Wy did you
24 state certain things?" "Well, it was in response to

25 what M. Brown said."
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1 So that's why | bring up the objection that we
2 have about doing it in this expedited manner.

3 JUDGE WALLIS: Thank you, M. Marshall. W

4 recogni ze the challenges that this case has brought to

5 all of us. W have all had a great deal to do in a

6 limted time frane, and that is going to continue for

7 the i medi ate future pending the Conm ssioners

8 decisions on the notions that are pending. | believe

9 t hat counsel who are responsible for presenting the

10 Wi tnesses' testinmony will have an opportunity to draw
11 the links, M. Marshall, that you have identified.

12 I do not foreclose you, if the need arises,

13 from asking for reconsideration, but that's a matter

14 that we can address should the occasion arise.

15 MR, MARSHALL: Thank you, Your Honor

16 JUDGE WALLIS: |Is there anything further for us
17 to do this norning?

18 (No response.)

19 MR, BRENA: This afternoon, you nean, Your

20 Honor ?

21 JUDGE WALLI'S: This afternoon

22 Al'l right. Thank you very nuch, and we will be
23 in recess until 1:30 -- or we will conclude this

24 prehearing conference, and we will take up the hearing

25 with argunments on the notions at 1:30.
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