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TESTIMONY 

INTRODUCTION 

1  Pursuant to WAC 480-07-810, Puget Sound Pilots (“PSP”) requests the Washington 

Utilities and Transportation Commission (“Commission”) review the presiding officer’s initial 

order (“Order 03”) denying PSP’s Motion to Strike Staff’s Testimony entered on February 27, 

2026.  PSP notes this petition is for review of an interlocutory order, and by filing this Petition in 

no way seeks to delay or interrupt the hearing. 

2   Immediate review of the Order is necessary to prevent substantial prejudice to PSP that 

would not be remediable in the Commission’s final order. Immediate review further would save 

the Commission and parties substantial effort or expense because portions of Staff’s testimony, 

and PSP’s surrebuttal testimony would no longer be at issue.  While PSP appreciates the decision 

to grant limited surrebuttal on the issue of Staff’s expense ratio methodology, surrebuttal is an 

insufficient remedy to cure the prejudice caused by Staff's introduction of a new and significant 

proposal at this late procedural stage. 
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BACKGROUND 

3  On July 29, 2025, PSP filed its Prefiled Direct Testimony in this matter, Docket TP-250574 

proposing the Commission determine DNI based on a market comparison to other pilotage DNI 

by way of a comprehensive compensation study. 

4  On January 2, 2026, PMSA and Staff filed Response Testimony responsive to PSP’s 

Prefiled Direct Testimony.  Staff witness Sevall used the data and information from PSP’s 

compensation study to propose a DNI tied to the compensation study but with different weighting. 

PSP immediately began to prepare Rebuttal Testimony on the basis of this Response Testimony. 

5   On February 2, 2026, PSP filed Rebuttal Testimony.  On that same day, PMSA and Staff 

both filed Cross-Answering Testimony in response to each other’s Response Testimony.  Staff 

witness Scott Sevall’s Cross-Answering Testimony proposed an entirely new methodology that 

caps DNI as a comparator to expenses, which he named an “expense ratio analysis.”1 

6   On February 10, 2026, PSP filed a Motion to Strike Portions of Staff’s Cross-Answering 

Testimony, seeking to exclude Staff’s new “expense ratio analysis” because it was an entirely new 

proposal introduced at the rebuttal and cross-answering testimony stage, which did not allow PSP 

to substantially respond and provided limited opportunity for discovery.  

7  On February 18, 2026, both Staff and PMSA filed Responses in Opposition to PSP’s 

Motion to Strike. On February 20, PSP filed a motion requesting leave to file a reply to correct 

certain legal and factual issues raised by Staff and PMSA. 

8  On February 27, 2026, after the close of discovery, Order 03 denied PSP’s Motion to Strike 

with respect to the request to strike Staff’s testimony and exhibits, denied PSP’s request for leave 

to file a reply, but allowed PSP to file surrebuttal no later than seven (7) days later.  On March 6, 

2026, PSP filed surrebuttal. 

 
1 Exh. SS-8T at 6:1-2. 
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ARGUMENT 

9   Under WAC 480-07-810(2), the Commission has discretion to review an interlocutory 

order if: (1) the ruling terminates a party’s participation in the proceeding and the party's inability 

to participate could cause substantial and irreparable harm; (2) review is necessary to prevent 

substantial prejudice to a party that would not be remediable by post-hearing review; or (3) review 

could save the Commission and parties substantial effort or expense, or some other factor is present 

that outweighs the costs in time and delay of exercising review. Here, review is warranted under 

either of the second subpart (substantial prejudice) or the third subpart (saves substantial effort or 

expense).  

10   Order 03 denied PSP’s Motion to Strike Staff’s cross-answering testimony and exhibits 

regarding the expense ratio analysis and instead authorized PSP to file limited surrebuttal 

testimony by March 6, 2026.2  While Order 03 acknowledged that PSP “would not have been able 

to reasonably anticipate Staff’s proposal” and that PSP “was not able to directly respond to it as 

part of its rebuttal testimony,” the Order nonetheless permitted the testimony to remain in the 

record.3 This ruling substantially prejudices PSP and striking the relevant testimony would save 

the Commission substantial time. 

11   Staff’s ratio theory is untethered to any proposal in this proceeding and has never been 

used as a method to evaluate pilot compensation in any case throughout the country.4 Nor was the 

ratio theory related to or responsive to PMSA’s proposal. Staff’s introduction of the ratio method 

does not refine its proposed market-based compensation analysis, which would have been a 

predictable and appropriate approach to cross-answering, but rather sandbagged PSP with an 

untested proposal at the last possible moment in the procedural schedule.  

 
2 Order 03 at ¶ 28. 
3 Order 03 at ¶ 27. 
4 See Sisung, Exh. RLS-18 (Sevall Response to Data Request No. 27: “There are no cases 

which use this exact methodology”). 
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12   Should such a strategy be allowed, intentional or not, the Commission is opening the 

floodgates for parties to offer new proposals or methodologies at the final stage of testimony with 

little consequence. This practice, if allowed under the rules, will require opposing parties to put 

together surrebuttal mere weeks before the hearing with limited time for discovery.  

A. Error One: The Cross-Answering Testimony Exceeded the Authorized Scope. 

13  The Commission allows cross-answering testimony so that responding parties may engage 

with and critique each other’s testimony.5  This scope allows parties to engage with the substance 

of arguments raised in a proceeding, but it does not grant parties permission to introduce entirely 

new proposals at the rebuttal or cross-answering stage.  Such behavior “limit[s] other parties’ 

opportunity to examine a proposal” and is a “disfavored practice” that can be stricken from the 

record.6 

14    Staff’s expense ratio analysis is not rationally connected to any proposal from PMSA.  

PMSA promoted a historical averaging model to calculate DNI, arguing it was the preferred model 

because it was used in prior dockets.7  PMSA did not endorse or propose any new formula or 

methodology for calculating DNI, rather it stated that DNI should only be established using what 

it claims to be “the Commission's established regulatory formulas.”8  PMSA never compared 

PSP’s expenses to its DNI, nor did it propose using expenses in a calculation to determine DNI.  

PMSA’s primary position explicitly disagrees with using comparisons across pilotage districts. 

15   Staff attempted to argue that Sevall's cross-answering testimony was based on some aspect 

of PMSA’s response testimony. However, their arguments rely on the broadest possible language 

that Moore’s analysis was “often mathematical, focusing frequently on various ratios” to claim 

 
5  In re Petition of City of Spokane Valley, Dockets TR-210809 & TR-210814, Order 02 

(May 5, 2022) (unreviewed ALJ order)). 
6 Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-160228 & UG-160229, 

Order 04 ¶ 12 (Oct. 10, 2016) (“Avista Order 04”) 
7 Exh. MM-01T at 157:3–160:13. 
8 Exh. MM-01T at 163:20-24. 
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that Staff's change in methodology was predictable and rationally connected to Moore's 

testimony.9  If any mathematical analysis could justify any mathematical response at the rebuttal 

or cross-answering stage, then nearly any new proposal, analysis, or methodology could be 

introduced at a late stage without giving the parties adequate opportunity to respond through 

testimony or issue discovery.  

16   Staff’s expense ratio analysis was significantly founded on data provided by PSP in its 

direct testimony.10  Staff did not use any data from PMSA to provide the basis for the ratio theory.  

Staff had all the information it needed to propose the expense ratio analysis in its response 

testimony.  What it has done instead, by waiting until cross-answering testimony, is deprive PSP 

of a chance to fully evaluate the proposal. 

17   While Order 03 found that Staff’s testimony and exhibits are within the proper scope of 

cross-answering testimony “albeit narrowly,” the Order’s own reasoning demonstrates that the 

testimony was outside the proper scope.11  Order 03 acknowledges that presenting new proposals 

and information as part of cross-answering or rebuttal testimony is disfavored, as it may prejudice 

other parties.12  Order 03 further acknowledged that PSP “would not have been able to reasonably 

anticipate Staff’s proposal.”13  Staff claims Mr. Sevall merely “went down a rabbit hole” with his 

new methodology.14  But, a proposal that the respondent could not have reasonably anticipated, 

introduces a new methodology based on data from direct testimony, and asks the Commission to 

adopt it as a benchmark for future rate cases is, by its very nature, beyond the proper scope of 

cross-answering testimony.  

 

 
9  Staff’s Response to Motion to Strike at ¶ 17. 
10 See SS-11, Sch. 11.02. 
11 Order 03 at ¶¶ 22-23. 
12 Id. 
13 Id. ¶ 27. 
14 Staff’s Response to Motion to Strike at ¶ 12. 
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B. Error Two: Order 03’s Interpretation of Avista Is Erroneous 

18   Order 03 distinguished the Avista precedent on the grounds that the Commission had 

provided express prior guidance in Avista that the utility could file a specific proposal, such that 

Avista could not reasonably claim it could not have anticipated the need to present the proposal in 

its direct case.15  Order 03 reasoned that no such prior guidance existed here regarding the need 

for Staff to file a specific proposal as part of its direct case.16  This distinction misses the broader 

principle established in Avista, and if allowed, will open the floodgates in future proceedings. 

19   Avista stands for the proposition that parties should raise the significant issues they can 

reasonably identify in their initial testimony, rather than withholding proposals for a later stage.17  

All of the logic in Avista applies in equal force to intervening parties, including Commission Staff, 

which has the technical and procedural expertise to meaningfully anticipate the issues to be raised 

in a proceeding.  In Avista, the Commission explained that waiting to introduce a significant 

proposal until rebuttal is unacceptable because it “limit[s] other parties’ opportunity to examine a 

proposal.”18  The same logic applies here.  PSP had one week after Order 03 to prepare a 

surrebuttal, after the closure of discovery, hardly enough time to fully analyze the proposal and 

refine its arguments.  

20   Every party to this proceeding knew that DNI would be a primary point of contention in 

this rate case.  It was the responsibility of every party to fully develop and present their proposals 

for the treatment of DNI in their initial testimony so that every party would have a chance to 

meaningfully respond.  Staff witness Sevall had all the information he needed to present an expense 

ratio analysis in his response testimony, which would have provided both PMSA and PSP the 

opportunity to respond. 

 
15 Order 03 at ¶ 26. 
16 Id. 
17 Avista Order 04 ¶ 12. 
18 Id. 
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21   Further, the Commission has previously warned against proposals introduced late in the 

rate case. In PSP's last rate case, the Commission encouraged PSP to “fully develop its proposals 

for adjustments and any automatic tariff adjusters in direct testimony, rather than waiting until 

rebuttal testimony, [and] to avoid submitting foundational changes to its revenue requirement 

model months into the rate case.”19   PSP has followed the Commission’s instructions by producing 

thorough and extensive direct testimony, including the compensation study to justify its DNI 

proposal.  It is only fair for Staff to abide by the same instructions and avoid submitting 

foundational changes to DNI, like an entirely new methodology, months into the rate case. 

C. Review Could Save the Commission and Parties Substantial Effort or Expense 

22   Review of Order 03 is also warranted under WAC 480-07-810(2) because review could 

save the Commission and parties substantial effort or expense.  If Staff’s expense ratio analysis 

remains in the record, it will complicate the evidentiary hearing and post-hearing briefing by 

injecting a significant new methodology that has not been adequately tested through the ordinary 

pre-filed testimony process or discovery.  Staff’s new methodology may contain errors, blind 

spots, incorrect information, or incorrect assumptions that have not been afforded the proper 

opportunity to be examined.  Allowing the testimony to remain while authorizing only limited 

surrebuttal on a compressed timeline does not adequately develop the record.  Rather, it muddles 

the issues and makes it more difficult to prepare for a focused and well-informed evidentiary 

hearing and briefing. 

23   In contrast, striking the challenged testimony would streamline the proceedings by 

removing a significant and contested new methodology that was introduced outside the intended 

procedural sequence. The Commission and the parties would then be able to focus their efforts on 

the proposals and methodologies that were properly presented and fully tested through the ordinary 

 
19 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 ¶ 60 (Aug. 10, 2023) 

(emphasis added). 
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procedural process. This approach would promote efficiency and judicial economy while 

preserving the integrity of the Commission's procedural rules. 

CONCLUSION 

24  For these reasons, the Commission should strike Staff’s testimony regarding the expense 

ratio analysis. 

 

Dated: March 9, 2026 
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