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1 BEFORE THE WASHI NGTON UTI LI TI ES AND

2 TRANSPORTATI ON COVM SSI ON

Docket No. UG 020230
Docket No. UG 020232

3 WASHI NGTON UTI LI TI ES AND,
TRANSPORTATI ON COVM SSI ON,

)
)
4 )
Conpl ai nant, ) Volume 11
5 ) Pages 15 to 85
VS. )
6 )
BASI N FROZEN FOODS, | NC., )
7 )
Respondent . )
8 )
9 A hearing in the above matter was held on

10 January 9, 2003, from9:40 a.mto 11:30 a.m, at 1300

11 Sout h Evergreen Park Drive Sout hwest, Room 206, O ynpi a,
12 Washi ngton, before Adm nistrative Law Judge MARIORI E

13 SCHAER and Chai rwoman MARI LYN SHOWALTER and Conmi ssi oner
14 Rl CHARD HEMSTAD and Commi ssi oner PATRICK J. OSHI E.

15
The parties were present as follows:
16 THE COWM SSI ON, by DONALD T. TROTTER, Seni or
Assi stant Attorney General, 1400 South Evergreen Park
17 Drive Sout hwest, O ynpia, Washington 98504-0128,
Tel ephone (360) 664-1189, Facsimle (360) 586-5522,
18 E-Mai| dtrotter@wtc.wa. gov.

19 BASI N FROZEN FOODS, | NC., by KEVI N WEBER,
President, P.O Box 747, \Warden, Washi ngton 98857,

20 Tel ephone (509) 349-2210, Facsimle ((509) 349-2375,
E- Mai | kevin@ffinc.com

21

22
23
24

Joan E. Kinn, CCR, RPR
25 Court Reporter
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1 PROCEEDI NGS

2 JUDGE SCHAER: W are here this norning for a
3 settl enent presentation hearing in Dockets Nunber

4 UG 020230 and UG 020232, which are a conpl aint brought
5 by the Comm ssion Staff of the Washington Utilities and
6 Transportati on Commi ssi on agai nst Basin Frozen Foods.

7 Qur purpose today is to allow witnesses from both

8 parties to answer any questions that the Comr ssioners
9 may have regardi ng the proposed settl enent.

10 | am Marjorie Schaer. |'mthe Adm nistrative
11 Law Judge assigned to this proceeding. Presiding today
12 sitting to nmy right are Chai rwonman Showal t er,

13 Commi ssi oner Henstad, and Commi ssi oner Gshi e.

14 I would like to start by taking brief

15 appear ances, please. You had both appeared before, so |
16 wi |l just need your name and the nane of your conpany,
17 pl ease.

18 MR. TROTTER: For Commi ssion Staff, ny nane
19 is Donald T. Trotter, Assistant Attorney General.

20 JUDGE SCHAER M. Weber.

21 MR. WEBER: For Basin Frozen Foods, Kevin

22  Weber, Basin Frozen Foods.

23 JUDGE SCHAER: Thank you.

24 Before we call the panel, are there any

25 prelimnary matters that we need to deal with this
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nor ni ng?

MR, TROTTER: The only one, Your Honor, we
distributed as Exhibit 1 a copy of the settlenent
agreenent. The one we circulated to you is identical to
the one that was filed with the exception in Paragraph
31, the date of February 1, 2003, has been changed to
February 1, 2004, consistent with the correspondence
that we filed after the agreenent was filed. [It's just
a typographical error, and it's been corrected, and both
parties agreed to it.

JUDGE SCHAER: Thank you.

MR. TROTTER: So we woul d ask that that
exhibit so corrected woul d be marked for identification

JUDGE SCHAER: ['mgoing to mark the
settl enent agreenent as Exhibit 1 for identification

MR. TROTTER: In addition, Your Honor, we
have copi es of the nenorandumthat Staff filed
supporting the settlenent. |In past hearings of this
type, those have been marked. In other hearings, they
haven't been. W have no preference. |f the Bench
would like it marked if it wants to examine on it,
that's fine, we have themhere. |[If not, |I'm not
proposing that, but if the Bench would like it, | have
copies of it.

(Di scussion on the Bench.)



0020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE SCHAER: Wy don't we go ahead and have
you distribute that also, M. Trotter, thank you.

So I"'mgoing to mark as Exhibit 2 for
identification a menmorandum on behal f of Commi ssion
Staff explaining the settlenment agreenent.

Now is it your intention to offer these by
stipulation of the parties or offer themthrough the
panel, or how did you wi sh to proceed?

MR. TROTTER: We will offer themright now.
I will just nove for the adm ssion of Exhibits 1 and 2,
and we' Il hear if M. Wber has any objection.

JUDGE SCHAER: Do you have any objection to
that, M. Wber?

MR. WEBER No, | don't.

JUDGE SCHAER: Okay, then Exhibits 1 and 2
are admtted.

And | have checked with the parties
informally before we went on the record, but let nme ask
again if there's any kind of a prelimnary statenent
that any of you would Iike to nmake.

MR. TROTTER: | have none, Your Honor

MR. VWEBER: | have none either

JUDGE SCHAER: Ckay. Then would you pl ease
call your witnesses.

MR, TROTTER: Thank you, Your Honor. | think
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we di scussed off the record a panel. W would propose a
panel if that's acceptable to the Bench. And for

Commi ssion Staff we have Patricia Johnson, if you could
come sit up at this table, along with M. Doug

Ki |l patrick.

JUDGE SCHAER: And, M. Weber, are you
testifying on behalf of your conpany, or do you wish to
call any other person to join you on the panel ?

MR, WEBER: | will testify, but I've got
Keith Meissner with Cascade Natural Gas here, so if
there's any questions that | may not have the answer,
Keith may have the answer.

JUDGE SCHAER: Okay. | won't have you cal
himas a witness at this tinme then, but | wll check
later to see if there's any questions fromthe Bench
that woul d be addressed perhaps better to him

MR. VEBER:  Ckay.

JUDCGE SCHAER: W will have you asked, and if
you need to refer something, then you need to |et us
know t hat .

MR, WEBER: Okay.

JUDGE SCHAER: Okay, would you please raise

your right hands.
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1 Wher eupon,

2 DOUG KI LPATRI CK, PATRI CI A JOHNSON,

3 AND KEVI N VWEBER

4 havi ng been first duly sworn, were called as w tnesses

5 herein and were exam ned and testified as foll ows:

6

7 JUDGE SCHAER: Thank you.

8 Go ahead, M. Trotter.

9 MR. TROTTER: Thanks.

10 Just for the two Commi ssion Staff people, |

11 would just like to ask themto identify thensel ves for
12 the record and state what their position is, and then
13 ["11 just identify what | perceive to be the scope of
14 their know edge and assi stance to the Commi ssion today.
15 So, Ms. Johnson, please state your nane.

16 MS. JOHNSON: Patricia Johnson, |I'ma

17 pi peline safety engi neer, Pipeline Safety Division.

18 MR. TROTTER: And you're enpl oyed by the
19 Commi ssi on?

20 MS. JOHNSON:. The Washington Uilities and
21 Transportati on Comi ssi on.

22 CHAIl RMOMAN SHOWALTER: | think you're going
23 to need to get closer to the microphone so that other
24 peopl e can hear you.

25 JUDGE SCHAER: In fact, it mght be a good
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idea, M. Kilpatrick, if you could obtain the other

m crophone and you coul d each have one, because there
are people who listen in on the bridge to hearings, and
they won't be able to hear us unless we speak directly
into the m crophones.

MR, TROTTER: And, Ms. Johnson, were you the
i nspector for the Commi ssion Staff that was primarily
responsi bl e for the inspection of Basin Frozen Foods
pi peline facility?

MS. JOHNSON: Yes, | was.

MR, TROTTER. M. Kilpatrick, could you state
your nane.

MR. KILPATRICK: M name is Doug Kil patrick
I"'mthe Director of the Pipeline Safety Program of the
Washington Utilities and Transportati on Comm ssion.

MR. TROTTER:  Your Honor, Ms. Johnson is
avail abl e, she can answer questions about the inspection
and the violation report and so on. M. Kilpatrick is
also familiar with that inspection, but he's primarily
here as a person to answer sone policy questions from
the Pipeline Safety Section since he has overal
responsi bility.

And M. Weber | believe is the President of
Basin Frozen Foods. |'m not sponsoring him but perhaps

he should identify hinself and identify his position
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MR, WEBER: That's right, President of Basin
Frozen Foods.

JUDGE SCHAER: M. Wber, you're also going
to need to pull your m crophone up quite close.

You are the President of Basin Frozen Foods,
and could you give us a brief summary of what your

duties are at Basin.

MR, VEBER: Well, |'m owner and President of
Basi n Frozen Foods, so, you know, | basically run the
conpany.

JUDGE SCHAER: So you're an on-site manager
or --

MR. VWEBER: That's right.

JUDGE SCHAER: -- active in the day-to-day
activities of --

MR, WEBER: Ri ght.

JUDGE SCHAER  Okay.

MR. TROTTER: And, Your Honor, if any |ega
qguestions come up, | would be happy to respond to them

JUDGE SCHAER: Thank you, M. Trotter

Commi ssi oners, do you have questions?

CHAl RMOVAN SHOWALTER: | have sone, and
think maybe | would like to start with Ms. Johnson
Can, without getting into too nuch detail, can you give

me a thunmbnail sketch of the nature of the alleged



0025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

violations that are in the conplaint in front of us.
That is, am| first correct that there originally were
26 violations alleged in the docket in front of us?

M5. JOHNSON: That's correct.

CHAIl RWOMAN SHOWALTER; And can you tell me
the nature of those allegations?

MS. JOHNSON:. We categorized them There
wer e energency plan procedures. They were not in their
manual . They didn't have procedures.

CHAI RMOVAN SHOWALTER:  You're going to have
to get closer to the m ke so we can really hear you.

MS. JOHNSON: There were energency plan
regul ati ons and codes that they -- that were not in
their manual, they did not have procedures for. There
wer e damage prevention regul ations that here again there
was no docunentation of, there had been no procedures,
adequate procedures for. There were a nunber of
procedural itenms in their manual and then the | ack of
docunentation. In a thunbnail sketch, that was probably
it. Another, excuse ne, another itemwas the antidrug
and al cohol program they did not have that.

CHAl RMOMAN SHOWALTER: That is there was no
program or there was not docunmentation of the program or
bot h?

MS. JOHNSON: Basin Frozen Foods does
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pre-enpl oynent drug and al cohol testing, randomtesting.
Part 199 requires a programfor that, and that program
di d not exist.

CHAI RMOVAN SHOWALTER:  And when you spoke of
| ack of docunmentation as an alleged violation, |ack of
docunent ati on of what?

M5. JOHNSON: ©Onh, there were a number of
items that did not have docunmentation, and that's what
proves that they have done their -- the different method
requi renents, for exanple, the odorization. | need to
| ook at my violations here.

They did not have docunentation of the
as-built drawi ngs of what material was used in the |ist,
the specifications of the pipeline.

CHAl R\OMAN SHOWALTER: What material is used
in the pipeline itself?

M5. JOHNSON: In the pipeline itself. That
| eads to another violation that we can not determine the
maxi mum al | owabl e operating pressure w thout know ng the
types of pipe and the different equi pnent used.

There was another item the regul ation states
t hat pipelines, transm ssion pipelines, have to be
PI G able, that an internal inspection device has to be
able to go through that, and there was no docunentation

that that had been done.
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CHAIl RWOMAN SHOWALTER: That is that the
pi peline can be internally -- there's no docunentation
the allegation was that there was no docunentation that
the pipeline could be internally inspected?

MS. JOHNSON: That's true, correct.

There was wel di ng docunentati on,
qualifications, procedures that were | acking, that were
not there. There were certain requirenents in their
manual that are required for transm ssion conpanies,
abnornmal operating procedures, continuing surveillance
procedures, and those were not in their manual. The
damage prevention program we have al ready nentioned.
They were a nenber of the one-call system but they did
not have docunentation that a nunber of the | ocates had
been done.

CHAl RMOMAN SHOWALTER: A nunber of the what?

M5. JOHNSON: A nunber of the |locates. When
t here was excavation in the area and the one-cal
service had been notified, they did not have
docunentation at the tinme of the inspection that those
| ocates had been done.

CHAI RWOVAN SHOWALTER: Meani ng there wasn't
docunent ati on that they had gone out and | ocated where
the pipeline is under the ground?

MS. JOHNSON: Correct, physically nmarked the
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ground.

CHAI RMOVAN SHOWALTER: Bef ore sonebody el se
started digging; is that essentially it?

M5. JOHNSON: That's correct.

CHAl RWOVAN SHOWALTER:  Ckay.

MS. JOHNSON. The energency plans we have
al ready nmentioned. Public education, that's another
speci fic transmi ssion pipeline requirement. Property
owners al ong that pipeline need to be notified once a
year of natural gas, that the gas is there and what to
do if there were any problens or concerns. There was
not a procedure for that, and that had not been done.
There was no docunentation for it. Patrolling is a
requi renment, and there was no docunentation for that.
The drug and al cohol we have al so nentioned too, there
was no procedures, no docunentation for that. And then
there was no docunentation of the maps and records for
the materials list, the as-built draw ngs on the maps.

CHAl RMOVAN SHOWALTER:  All right. And were
these two dockets that are in front of us today the
first dockets regarding safety violations of this
conpany?

MS. JOHNSON: No, they were not.

CHAl RWOVAN SHOWALTER: And what, can you give

me again a thunbnail sketch, and the previ ous one was
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very good, of any prior investigations or dockets on
this conpany.

MS. JOHNSON: |In 2001 | also did that
i nspection. There were nunerous violations on that one.
There was a letter of intent that had cone from Basin
and had stated the day they would be in conpliance.
There were situations that cane up, and that did not
happen. There was a conpl ai nt brought before the
Commi ssion, |I'mnot sure of that docket nunber, and the
Conmi ssi on i ssued an order of conpliance.

CHAl RWOVAN SHOWALTER:  Wbul d that have been
UG 0104997

MS. JOHNSON: 499, that --

CHAI RWOVAN SHOWALTER:  Oct ober 24th, 20017

M5. JOHNSON: Yes.

CHAl RWOVAN SHOWALTER:  Am | correct that it
identified 22 violations?

MS. JOHNSON:  Yes.

CHAl RMOVAN SHOWALTER: Can you tell nme of
those, of the 26 alleged violations in the dockets in
front of us, how many of them were the sane as or the
same kind as the prior 22 violations in the earlier
docket? In other words, how many were what you m ght
call repeat alleged violations?

MS. JOHNSON. Repeat violations, | can --
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they're marked in here.

Ten if | have counted correctly.

CHAl RWOVAN SHOWALTER: All right. And of the
ten, can you give ne again just a thunbnail sketch of
the nature of those ten repeat allegations, alleged
vi ol ati ons?

M5. JOHNSON: Yes, | can. There was a
wel di ng we had nentioned earlier, and that was a repeat
viol ation, the wel ding standards, which reference to the
wel di ng standard was used in their manual. They were
not using a current standard.

CHAl RMOMAN SHOWALTER: I n that instance, is
the current standard nore stringent than the earlier
st andar d?

MS5. JOHNSON: |'mnot real sure what the
di fference between the two standards are. It was not in
accordance with the right standard.

CHAI RMOVAN SHOWALTER:  Al'l right.

MS. JOHNSON. The wel di ng standards were al so
in question. They were not the sane. Basin did not
have start up and shut down procedures in their manual
They did not have the abnormal operations in the manual .
They did not have continuing surveillance in the manual,
procedures for it or docunmentation for any of this that

they had done. The energency plans, they did not have a
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natural gas person who was in charge of their emergency
pl ans at Basin Frozen Foods, and they had not
established and maintained |iaisons with the appropriate
fire, police, county information. Patrolling the
pi peline, they did not have procedures for that or
docunent ati on that that had been done. There were
nm ssing pipeline warning signs and markers as a repeat
violation. And that is -- are the repeat violations.
CHAIl RMOVAN SHOWALTER: Okay. And then in
terms of these repeat violations, I'mtrying to
under st and whet her sone of themare sinply the earlier
violation that had not yet been fixed, though it's stil
a violation, versus a distinct occurrence at a prior
time and then another occurrence at a later tine. For
exanple, if you welded a pipe at an earlier tinme and
then you wel ded another pipe at a later tinme, that m ght
be two events. On the other hand, it could be that, you
know, if you didn't have a pipeline warning sign at an
earlier time and you still didn't have it at a later
time, that's in essence the same event not yet cured.
Can you give ne any indication of whether these repeat
violations are essentially ones that had occurred
earlier and were still occurring throughout and
therefore they were repeat versus distinct incidents?

MS. JOHNSON: For that, the first docket, we
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had gone down and done a foll owup inspection, and al
of those violations were cleared. W saw the warning
signs, the marker signs, the proper welding information
We had seen docunentation for everything, so that had
been cleared. 1In the 2002 inspection, that previous
information at the tinme of the inspection was not
avai | abl e, and the docunentation and information for the
2002 inspection had not been there. | believe in answer
to your question, like the warning sign was m ssing
again, so that is a second simlar situation. However,
for the odoroneter reads, for exanple, those had -- that
-- they had been done, Cascade had done them for Basin,
but Basin did not have records that it had been done.
They didn't have any documentation, and they were not
aware that it had been done. So it's a conbination for
t he 2002 vi ol ati ons.

CHAl RAOMAN SHOWALTER:  All right. Well, then
can you also explain if there, in fact, is a defect in a
wel di ng operation and sonething actually |eaks and
causes one of these energencies, what is the potentia
darmage if there's a person around that can -- basically
can natural gas pipelines blow up?

MS. JOHNSON: That is correct, they can

CHAl RMOMAN SHOWALTER:  And is that what

prompts all the plans for fire and energency personnel ?
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1 MS. JOHNSON: Correct, the public safety, the
2 personnel safety. That's always a potenti al

3 CHAl RWNOMAN SHOWALTER: Have we had such

4 incidents in our state of natural gas pipeline

5 expl osi ons?

6 MS. JOHNSON: |'mnot sure if natural -- if

7 we have had any deaths from --

8 CHAl R\NOMAN SHOWALTER: | didn't mean deat hs,
9 | just nmeant expl osions.
10 MS. JOHNSON. We have had expl osions in

11 Washi ngton state, yes.

12 CHAl RWNOVAN SHOWALTER:  And have we had | eaks
13 wi t hout expl osi ons?

14 MS. JOHNSON: Definitely, nunmerous |eaks

15 wi t hout expl osi ons.

16 CHAI RWOVAN SHOWALTER: | think my centra

17 question for the panel, M. Kilpatrick, you may be the
18 appropriate person, but it seens evident that this

19 pi pel i ne operator was on notice of the kinds of things
20 that were required to be done of a pipeline operator

21 That is, the docket in front of us is not the first tine
22 that the operator has been in apparent violation. | use
23 t hose words carefully because | realize we have not had
24 a fact finding here. So the question, the centra

25 question | have is, why is it just in the Staff's view
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that we shoul d approve of a settlenment with no finding
of a violation?

MR. KILPATRI CK: As you stated, Staff has had
numer ous occasi ons over the past couple of years to work
wi th Basin Frozen Foods and their contractors on
attenpting to reach conpliance with Federal and State
Pi peline Safety Codes. As Ms. Johnson indicated, we had
an i ssue about a year ago where there were nunerous
vi ol ations that the company then worked to provide
docunentation for and nmake corrections to to bring
everything into conpliance.

In the 2002 time frame when Ms. Johnson went
back to Basin Frozen Foods to do the next regul ar annua
i nspection, standard inspection of Basin's pipeline
operations, much of the material that was avail able the
year prior was unavail abl e, and our inspectors can only
proceed in ternms of what information is presented to
them So the findings that were made in the 2002
i nspection were based on materials that were either
provi ded or unavailable and |l ed to a nunber of the
i ssues before us, and that's why we brought the
conpl ai nt before the Comm ssion and pursued the path
that we have

In terns of developing a settlenent with

M. Weber and his conpany over the current violations,
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all eged violations in the 2002, resulting fromthe 2002
i nspection, we took into account the fact that M. Wber
went forward with working with Cascade Natural Gas
Conpany to put in place a contract that would provide
for Cascade assum ng the responsibility of operations
and nmi ntenance of Basin's natural gas pipeline. W
believe that this was a significant factor that was
absent in the prior time frane in ternms of a operations
requi renment and an operator who would nmaintain records,
who woul d do periodic patrols, who would take care of
public notification, these kinds of things. And we
bel i eve that because of the -- because of the
rel ationship that M. Weber now has with Cascade Natura
Gas and the contract and the provisions that are in
there, we believe this significantly nmninzes the
probability of future reoccurrence of these m ssing
el ements that Ms. Johnson di scovered in her 2002
i nspection. And so the -- we believe that was a very,
very inportant factor in ternms of why we should reach a
settlenent with Basin over the issues that we raised and
had the Comm ssion issue in its conplaint.

CHAIl RMOMAN SHOWALTER: Isn't it the case that
Basi n Foods had already agreed to contract with Cascade
before the inspection that produced these violations?

MR, KILPATRICK: M. Wber had a, and | would
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I et himanswer on his own behalf on that, but ny
under st andi ng was that M. Wber did have a relationship
with Cascade Natural Gas; however, the significant piece
i nvolved from Staff's standpoi nt was an acceptance of
responsibility to be the operator of this natural gas
pi peline. Cascade as we understand it through their
current contract with Basin has assuned that
responsibility as operator, and operators are the
responsi ble party who is required to do things like
mai ntain records, do periodic patrols, essentially al
of these actions that are required under the Pipeline
Safety Code. And so we believe there was a distinct
di fference between the prior arrangenent that M. Wber
had with Cascade and the current arrangenent. |n our
view, the prior arrangenent was one nore of a contractor
who was waiting for instruction froma facility owner,
who woul d do whatever activities were requested of it as
its contractor and do the appropriate work, but we
believe that the prior arrangenent |left M. Whber as the
operator who was responsi ble for deciding when and where
t hi ngs needed to be taken care of.

CHAl RMOVAN SHOWALTER:  All right. But am|
ri ght that Cascade took over the pipeline operations in
Sept enber of 2002; is that correct?

I will ask M. Weber that question; is that
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correct?

MR. WEBER: That's correct.

CHAl RWOVAN SHOWALTER:  All right. So
starting Septenber 2002, we have a different
arrangenent. Am| right there?

MR KILPATRI CK: | guess so.

CHAl RMOVAN SHOMALTER: Okay, M. Wber is
noddi ng his head yes.

MR. WEBER  Right.

CHAl RMOVAN SHOWALTER: So aren't we really
tal ki ng about Basin Foods being the operator up unti
Sept enber 11th, 2002, and prior to that date as the
operator having what | would characterize as a series of
two sets of violations, one with 22 violations, one with
26, and with 11 repeats. And a new era starts Septenber
of 2002, but we're tal king about this operator prior to
t hat .

MR. KILPATRI CK: Yes, Staff woul d agree.

That was our conclusion was that M. Wber was the
operator of the facility prior to the current
arrangenent .

CHAl RWOMAN SHOWALTER: | don't want to
oversinplify your rationale, so correct ne if |I'm wong.
It sounds to me as if you're saying because there is

going to be or as of Septenber 2002 has been a new
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operator, that obviates the need or excuses the need to
proceed with a finding of violation. |Is that -- that is
it doesn't really matter if there was a violation or not
or if we find one, if the Conm ssion finds one or not,
because in the future this operator is no | onger to be
operating the pipeline. |Is that nmore or | ess what

you' re sayi ng?

MR. KILPATRICK: That's essentially correct,
yes. \What we're saying is that because Basin or because
Cascade Natural Gas is a known operator with, you know,
qualifications and engi neering staff and nai ntenance
staff and on all of the requirenents that it takes on as
its own | ocal distribution company, it provides and
brings those resources to Basin Frozen Foods. It is the
operator and assumes all of those responsibilities that
include things |ike record keeping and notification and
program mai nt enance such as the drug and al coho
program those kinds of things.

CHAl R\MOVAN SHOWALTER: But why is the future
behavi or or conduct or conpliance of a pipeline, let's
assune that Cascade knows what it's doing and is going
to do everything right in the future, why is that
promi se of a fully conpliant future, and it's just a
prom se, determ native of whether this pipeline operator

over its period of being an operator should be excused
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fromadmtting a violation or proceeding to a fact
finding to deternmine if there was a violation?

MR. KILPATRICK: | don't know if | have a
full answer to your question, but let me share with you
the Staff's thinking in terns of establishing this
settl enent agreenent. We evaluated and | ooked at a
nunber of factors that the Conmission has articulated in
the past as being inportant to consideration of
settlement, significantly deterrents. There was a, in
this case as | said, a significant factor that would
provi de deterrence for future m shehavior, if you wll,
was this new relationship with Basin and Cascade in
terms of Basin engaging this professional firmto take
over all operations and mai nt enance activities,

i ncluding the record keeping and reporting. W | ooked
at --

CHAl RAMOMAN SHOWALTER:  Meaning for this
speci fic company, they are not likely to reoffend
because they aren't going to be a pipeline operator?

MR. KI LPATRI CK: Yes, exactly.

In terns of rehabilitation, we see this as
same -- as really the same as deterrence. W have that
M. Weber has, if you will, rehabilitated his position
in ternms of likelihood to, you know, have violations in

the future because he has put a contract in place that
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has -- will have Cascade do a nunber of things. And we
i ncl uded sone provisions.

Ms. Johnson tal ked about absence of
procedures within an operations and mai ntenance pl an
which is a requirenent of the Federal Code. Before we
finalized the settlenent agreenment with Basin, Cascade
devel oped specific operation and mai nt enance procedures
and a manual that woul d cover Basin's operations
specifically. They created the information that
Ms. Johnson referred to that was missing with regard to
the as-built condition report, what exactly was put in
the ground at the tinme the pipeline was constructed, is
it PIGable, is it constructed such that you can use
in-line inspection tool. Cascade collected and produced
all of those bits of information.

In terns of general deterrence, we believe
that this action by the Commission if you were to accept
this settlenment agreenent the way it has been crafted
provides a notice to other operators that the Comm ssion
and the Commi ssion's Pipeline Safety Programis serious
about safety and conpliance with the State and Federa
Codes.

CHAIl RWOMVAN SHOWALTER:  Well, | would like to
stop on that. Why? |In other words, why isn't the

nmessage, as long as after you get caught or have
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viol ated the second tinme around you nmake things good for
the future, you will be okay. You can get away wi thout
ever having been found to be in violation of our rules
so long as either you pass off the job to sonebody el se,
or maybe you do denopnstrate that things are going to be
okay in the future. But why is that general deterrence?
Because how does that send a nmessage to all of the
peopl e, the pipeline operators who aren't violating, why
shoul d they continue to obey our rules if to violate
them t hey need only make good for future?

MR. KILPATRICK: Well, to start with | would
say that | believe that our current nethodol ogy and our
current thinking about enforcement fromthe Pipeline
Safety Staff aspect is a significant change from what |
understand the Conmi ssion's policy has been or the Staff
approach has been in past years. For the nost part as |
under st and, when the Comm ssion's Pipeline Safety
Program and again | will say that my experience in
Pi peline Safety Program began in 2001 so | don't have a
vast anount of tine in this aspect of the Conmi ssion's
jurisdiction, but my understanding generally is that in
past years Conmi ssion Staff and conpani es have worked in
a informal manner to take care of alleged violations.

If there were problens that were seen by the Pipeline

Safety Staff, sone |etters and assurances perhaps were



0042

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exchanged sonmewhat on an informal basis. | believe that
this action that we're involved with today here in the
Conmmi ssion's hearing room before the Comr ssioners is in
itself a significant difference in terns of how the
conpani es are going to view the Commi ssion's Pipeline
Saf ety Program and our enforcenent actions.

CHAI RWOVAN SHOWALTER: Do you agree that if
we accept this settlenent agreenent, there have been 48
al l egations of violations of our Pipeline Safety Rul es
and officially none of them happened, none? You're
talking as if they have happened, but officially there
has been no finding if we accept this that there has
been any vi ol ati on.

MR, KILPATRI CK: From our Staff inspection
perspective, when we send an i nspector out and they
eval uate the records of a conpany's operations and its
performance and they conme up with essentially zeroes, if
you will, in areas where there's supposed to be a record
for atinme period and there is no record, in our mnd
that is a violation.

Now froma strict |legal standpoint, | guess |
woul d have to ask M. Trotter if he has any comment on
that or can help ne.

CHAl RAOMAN SHOWALTER: Wl |, either one of

you can answer, but wouldn't you say that a settl enent
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agreenent of alleged violations approved by this
Conmi ssion that either expressly or inplicitly finds no
violation neans that officially there has been no
vi ol ati on?

MR, TROTTER: If | may respond, Donald T.
Trotter. The question is a bit circular, because in
order for -- you could argue that in order for a
violation to occur, there has to be a finding of a
violation. And so then under that reasoning, absent a
finding, there is no violation. | think what
M. Kilpatrick is saying is that fromthe Staff's point
of view, when they go out and find the facts in the
field and allege that a violation occurred, in their
mnd that is a violation that has occurred in the sense
that the conduct did not match the rule. So under that
sort of way of thinking, there is a violation. But you
are -- this agreenent does call for a $40,000 paynent,
whi ch accounts, | think in Staff's mnd, accounts for
t he past conduct.

But you are technically correct, there is no,
in this agreenent, no explicit finding of a violation
| personally don't think that means that the conduct did
not occur. The conduct did occur, but there's no
finding that the conduct, a | egal conclusion of |aw,

that the conduct occurred and ampunted to a violation
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1 So | guess it depends on the perspective, but | think to
2 say that the conduct didn't happen |I think is maybe too
3 broad. But certainly if you do use the logic that in

4 order for a violation to occur there has to be a

5 finding, then the violation did not occur under that

6 anal ysi s.

7 CHAI RWOVAN SHOWALTER:  Wel |, pipelines and

8 peopl e conduct thenmselves in the real world and did in

9 t he past in sone manner, and the Staff made an

10 al l egation and the Conmi ssion nade an al |l egation that

11 that conduct was a violation. But a settlenent

12 determ nes in essence not that there was no violation

13 but it proceeds to resolve the allegation wthout a

14 finding that there is a violation. So, for exanple,

15 supposi ng one of these pipelines five years from now

16 bl ows up and danages sonethi ng, and naybe the cause is
17 determ ned to be a weld. If an investigation |ooks back
18 and says, was that due to a violation, it's going to

19 have to legally conclude -- well, | want to use nmy words
20 carefully here -- it will conclude that -- it can not
21 conclude as a matter of law that there was a violation,
22 because we as the legal fact finding body nade the
23 all egation but did not find one.
24 MR, TROTTER: Well, I'massuming that if in

25 the future, if there is a future incident and it is
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found that the weld was defective, you could find the
vi ol ation then.

CHAIl RMOMAN SHOWALTER: Even if it's the same
all egation as the ones we are resolving today that were
al | eged?

MR. TROTTER: | woul d assune that a defective
weld is a violation of the rules on an ongoi ng basis,
and this does not -- this agreement deals nothing with
the future condition of this line. The Staff's
vi ewpoi nt based on this is that the conpany is currently
in conpliance, but if that turns out to be m staken and
tomorrow there is a defective -- there is a preexisting
condition that is a continuing violation, that would be
a violation today, that can be alleged, found, and
sanctioned in the future.

I mght also add, and this nay be better from
the panel, but it's nmy understanding that in sonme
respects and perhaps not all, sone of the |ack of
docunent ati on problens were |ater found, the
docunentation was |later found. | don't think that's
true in every single instance, but in many docunentation
was | ater produced. It doesn't excuse the fact that
when they were at the audit it was not produced, but |
think that was a mitigating factor that was consi dered

by Staff. But they can confirmthat or not.
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1 CHAl RMOVAN SHOWALTER: | would like to

2 explore the relationship of a fine or a penalty or a

3 payrment in the anount of $40,000 wi thout a violation

4 VWhat's the thinking there? That's a fairly significant
5 anpunt to a conpany this size. At the sane tine,

6 there's no finding of a violation, so do you consi der

7 these to be trade offs for one another?

8 MR, TROTTER: Just for clarification, you

9 nmean does the Staff consider the $40,000 as a trade off
10 for not finding a violation?

11 CHAl RMOVAN SHOMWALTER:  Yes. | find a paynent
12 of $40,000 fairly significant given that there is no
13 finding of a violation.

14 MR, TROTTER: Perhaps | can answer that.

15 That was never a consideration that | amfamliar wth.
16 This was, $40,000 was, in ny view, was a conproni se of

17 the clains alleged in the conplaint and no nore, no

18 less. But | don't believe there was ever any interest
19 in the trade off of the type that you have descri bed.
20 CHAI RWOVAN SHOWALTER: Why woul dn't the

21 natural progression be first there's a finding of a

22 vi ol ati on, then depending on the violation and the

23 finding, the next step is a fine of whatever anount,
24 m ght be $5,000, night be $40, 000, but how do you skip

25 over or why should we skip over the essential fact of
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whet her there has or hasn't been a violation of our
rules? Why are we junping to a paynment?

MR, TROTTER: Well, that's essentially
think a sinple answer is because | think you can
Whet her you ought to based on your view of how you
adm nister the public service laws is a separate
guesti on.

CHAl RMOMAN SHOWALTER: That is my question
why shoul d we?

MR, TROTTER. Okay, and M. Kilpatrick has
attenpted to articulate that. | think from our
perspective, froma |legal perspective, it is a
conpromi se of a claim and if the Comm ssion as a matter
of policy indicates that there needs to be findings of
violations first before we conpronise clainms and
conplaints, then it can annunciate that policy, and
can assure you the Staff would adhere to it.

CHAl RMOVAN SHOWALTER: | don't nean that, |
woul dn't be suggesting that's the alternative as sone
kind of generic matter, that in any given case -- well
I think a nore natural progression is you m ght have a
finding of a violation with no fine, or you m ght have a
finding of a violation with a smaller fine, but that it
would be is that -- |'mhaving a hard tine understandi ng

the rationale for having a hefty violation with no,
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excuse nme, a hefty fine or paynent amount | will call it
wi thout a finding of violation.

MR, TROTTER: | can give you maybe ny
personal perspective on that, and this may be shared
only by nme. But to ne, a finding of violation is a very
significant thing. 1t may have consequences for
radically increased insurance prem uns, other sorts of
econom ¢ consequences to a firm so they have an
interest in -- | don't knowif that's this firm but I
think in general that's a very serious matter that has
consequences beyond this hearing roomor even a Pipeline
Safety Program That has econom ¢ consequences to the
firms, so that's why you see in many areas of the |aw
agreenents to settle matters without findings of fault.
This is another one of those. So | think it's rationa
to approach it that way.

| think the -- this is a, in ny persona
view, a significant sum of noney, as you noted, for a
smal|l conpany with a four mle pipeline, and | think it
was based on the nature of the violations, the fact that
the docunents weren't there. He has a story to tel
about that |I'msure, but they weren't there and -- but
as M. Kilpatrick has explained. At the sane token,
this conmpany did take affirmative action to solve its

probl enms and hire what we believe is a conpetent



0049

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

operator and brought itself into conpliance. That's the
key, another key factor that has been nentioned is the
conmpany is now in conpliance, has done all the things to
cure the violations. And it was ny sense that the Staff
was not interested in settling anything unless that
condition occurred.

So | guess if you |look at the agreenment as a
whole in context as M. Kilpatrick has described, that's
the kind of the rationale. But that there was never a
sense from nmy perspective that, oh, well, let's make the
penalty this ampbunt because we're not going to have a
finding of violation. That was not thought about or
di scussed at all. But rather we |ooked at it as a
conprom se of a claimand a way to get this situation
resolved in a way that satisfied considerations that
Staff applied to it subject to your review and approval .

CHAl RMOMAN SHOWALTER: I f you are an
i nsurance conpany or sonmeone who has been damaged | ater
by sonething, why -- shouldn't the outside world be
entitled to be aware if there are real violations? |
don't nean every single one every single tinme, but don't
we need to do our job for Pipeline Safety in general
and to sonme extent you let the chips fall where they
may. |If you start trying to protect against the

i nsurance i ncreases and things like that, then aren't we
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really fundanmentally hiding information that other

i ndustries may find relevant? And | would comend
anyone to read the New York Tines today on a pipeline
manuf acturer, just as an aside.

MR. TROTTER: | raised the insurance issue
just as my own personal thoughts. | don't ascribe that
to this conpany. Certainly this agreenent has the
violation report, and it's a public docunent, and you
can go on line and find it, so | don't think there's
anyt hing being hidden in that respect.

CHAl RA\OMAN SHOWALTER: But there is for
reporting for a conpany who may have to be getting
i nsurance. | mean take this company, | nean it's not in
this business anynore, but mght it not matter to
sonmeone either |ending noney, insuring this conpany,
sonmehow ot herwi se engaged, that this conpany, we had
found it had violated our rules?

MR, TROTTER: And | don't know the answer to
that question, but | don't think there was ever any
desire from-- this wasn't a concern articulated by this
conpany, but |I'mjust saying in general there are
col l ateral inpacts beyond Conm ssion regulation with
respect to findings of violations, and |I'm assum ng t hat
conpani es that wish to settle and prove conpliance and

take steps to assure future conpliance take that into
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account. | think that's all I'"msaying, and | don't
know what that |ist contains, but that might be one of
t hem

CHAl RMOVAN SHOWALTER: Okay. | just want to
be clear on did Basin Foods ever have a drug and al coho
testing program up to Septenber of 2002, Ms. Johnson?

MS. JOHNSON: Basin Frozen Foods had an
i n-house policy of doing pre-drug testing and random
drug testing. As far as having a drug and al coho
program that resenbled the regul ation, they have never
had that, and their in-house policy was not intended to
cover that.

CHAIl RMOMAN SHOWALTER: So when M. Trotter is
mentioni ng they have brought thenmselves into conpliance,
that is by handing the job off to sonebody el se as
opposed to thensel ves having conplied with these various
provi si ons?

MR. KILPATRICK: | would say that's correct,
yes. That is, that contractual relationship that they
now have with Cascade Natural Gas and the fact that
Cascade has taken on that responsibility of operator of
t he pipeline and assunmes all of those requirenents under
t he Federal and State Code.

CHAl RWOVAN SHOWALTER: Okay. You had tal ked

about specific deterrence and rehabilitati on and genera
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deterrence, and | think we got off on a | ong discussion
did you want to continue there?

MR, KILPATRICK: | just had a couple of other
brief points to nention. And again, that the Comm ssion
has articul ated a nunber of factors in ternms of finally
reachi ng settlenent, conservation of resources, tinme and
noney is one of those. W believed that since Basin had
indicated early on to us its willingness to work with
Staff and Cascade Natural Gas to correct all of these
violations, to produce a operation and mai ntenance pl an
that was in conformance with the federal standards, to
have Cascade be the operator who was required to have
the drug and al cohol program and those ki nds of things,
M. Weber indicated willingness to do that early on, and
it appeared to us that a settlement that would nmake sure
that those pieces were in place at the tine that we
signed the settlenent was the npst expedient and
efficient way to reach conpliance as opposed to, for
exanple, taking the matter to hearing with testi nony and
exhibits and that kind of thing.

CHAI RWOVAN SHOWALTER: Are you sayi ng that
you think that if you had not reached this settlenment
that the case would have gone to hearing and that would
have del ayed conpliance by Basin Foods?

MR, KI LPATRICK: Most certainly. That was
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our assunption was that if we were not able to reach
settlenent, the Staff was prepared to begin to devel op
testimony and exhibits in support of a hearing before
this Comm ssion, and we didn't believe that conpliance
woul d be achi eved until whatever the final outcone of
that series of hearings mght have been, which could
have taken nmany nonths.

CHAI RMOVAN SHOWALTER:  So you think M. Wber
woul d have had incentive not to conply and bring hinself
around prior to a contested hearing on these violations
if there was a contested hearing?

MR. KILPATRICK: | believe that the
assurances that we know that all of the factors required
by the state and Federal Code are in place would not
have been there if we had gone to hearing. W would
have not been interested in working or conversing
necessarily with M. Whber about whether or not all of
those el ements had been conmpl eted and were in place, as
we were in ternms of assuring that those pieces were in
place at the tine that we signed the agreenent.

CHAI RWOVAN SHOWALTER:  Why woul dn't you be
interested? |If you had -- if you got 26 violations
al | eged agai nst sonmeone and you think you' re prepared to
go to hearing, wouldn't you neverthel ess, shouldn't you

neverthel ess be very interested in curing themjust as
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soon as possible, and wouldn't the conpany itself have a
very strong notive to cure them as soon as possible
regardl ess of whether there is a contested hearing or
not but | would say maybe especially if there is a
contested hearing?

MR. KILPATRICK: Well, | don't know what
exactly M. Weber's notivation woul d have been on that
regard, but | know that from Staff's standpoint, we were
prepared to take the path of hearing very seriously, and
we were going to apply our resources to devel opi ng our
evi dence that woul d be brought before the Conmi ssion in
a hearing.

CHAI RMOVAN SHOWALTER: That's assuni ng that
Basi n was going to nount a defense?

MR. KI LPATRI CK: Correct.

CHAI RWOVAN SHOWALTER:  And you bel i eved that
that would be |ikely the case?

MR, KILPATRICK: Well, that was our -- that
was our alternative. |If we did not reach settlenent,
our alternative was that we were going to nove forward
wi t h devel opi ng our testinony and evidence for the
Commi ssion, and we were going to focus all of our
resources on doing that. Now that's not to say we
weren't going to answer the phone if M. Wber were to

call and nake an offer, but we were certainly not going
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to spend an inordinate anobunt of time continuing to try
and pursue settlement, because we knew that we had a
seri es of deadlines, dates where we were going to have
to have our information prepared, and that's where we
were going to focus our energies.

CHAl RAOMAN SHOWALTER: | have no further
guestions, thank you.

COW SSIONER CSHIE: | would like to follow
up just on that last issue, M. Kilpatrick, because it's
ny understanding and in a general way at |east that the
al | eged viol ati ons have been cured, if you will, and
resolved by the fact that Cascade Natural Gas will
become the operator of the pipeline. And that agreement
was signed on Septenber 10th of 2002 to go into effect
on Septenber 11th. Now the settlenment agreenent wasn't
reached until Novenber 25th, so I'mtrying to reconcile
the dates with your conmment that the conpliance of the
conmpany was hanging in bal ance while the settl enent was
reached.

MR. KI LPATRI CK:  Yeah, excuse nme for not
bei ng cl ear about that. There were sone docunents that
needed to be created prior to Basin coming into ful
conpliance. There was a operations and mai nt enance
manual that needed to be created that tal ked about the

operation of this specific pipeline. M. Keith Meissner
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from Cascade worked on produci ng several docunents,

i ncluding this operations and mai nt enance nmanual ,
starting after the Septenber 11th date, and those -- al
of those pieces were made available to Staff prior than
to us signing the agreenent. There were a coupl e of

ot her pieces as well in terns of proof from M. Wber
that, for exanple, the pipeline marker had been

repl aced. We were provided evidence that he had taken
care of that. And so the other thing that was of
significant value in our m nd was the devel opnent of the
as-built condition report, the collection of all of the
i nformati on about the materials, the procedures, and the
facilities that were put in place at the tine this

pi peline was originally constructed.

COW SSI ONER OSHI E:  Thank you.

COW SSI ONER HEMSTAD:  Well, this is really a
guestion to M. Wber. |It's quite obvious that the
Chair has concerns about the conduct of the conpany in
view of the fact that this is the second time around.
I"'malso interested to hear that at |east some of the
i ssues were |later resolved by the docunentation not
avail able originally was | ater provided. You can decide
as to whether you want to answer this or not, but are
you prepared to acknowl edge that there were, in fact,

viol ations of a certain nunber of these or the
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al l egations of violations are true?

MR. WEBER: Well, it's true that we did not
have the docunentati on when they canme, you know, to | ook
at it. | believe that we had nost of the documentation
we just didn't have it available at the inspection.

And | would like to take a few minutes
whenever it's appropriate to walk through fromthe
beginning to this point on how we ended up with the
pi peline just to let you all know how we ended up with
t he pi peline.

COW SSI ONER HEMSTAD: How you ended up with
t he pi peline?

MR. VEBER: Yeah, if now would be the
appropriate time, | will start fromthe begi nning and
explain that.

COW SSI ONER HEMSTAD: This is your best
opportunity to describe to us whether we should or
shoul d not accept the settlement, so you better proceed.

MR, WEBER: Okay. Well, to start with, when
we got ready to built the plant, | went to Avista
Uilities, told themthat we were building this potato
processing plant, we're going to need gas. They says,
no problem they had gas conming right into Warden, and
that woul dn't be a problem

And so | was putting water lines in and
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what not, and they decided that that was a good
opportunity to put in their gas pipeline, which was a

| ow pressure systemfromtheir regulator station. They
put it in the same ditch I had open, got it off the road
and part way to the plant there, and then they conme back
to me 30 days later, the plant wasn't going to be done
for 18 months fromwhen | started the water project so
we had tinme, they come back to ne a nonth or so |ater
and says, well, we decided that | ow pressure is not
enough gas, we're going to need high pressure. They
said, don't worry about it, we've got high pressure gas
comi ng right along the road there. So they proceeded,
and this would be Avista, to put a high pressure four

i nch pipeline fromny plant up to where their main |line
came in.

Well, a nonth or so goes by, and they cone
back and say they have another problem | says, well
what's that. They says, we don't have enough gas coni ng
into Warden. | says, so now what do we do. They says,
well, the original deal was they didn't have enough gas
on the Northwest pipeline. They says, well, don't
worry, we'll see if we can buy sone capacity from
Cascade. Another nonth or so goes by, they conme back
and says, well, you know, that's not going to work, they

won't sell us any capacity, they nay sell you sone
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capacity. And so | worked a deal with Cascade, they
were going to sell ne some capacity, bring it on
Avista's pipeline. So | got back with Avista, told them
okay, that's fine, we've got the gas situation worked
out so everything is fine.

So they conme back again and they says, well

our pipeline comng fromthe Northwest pipeline into

Warden is not big enough. | says, so now what. They
says, well, | guess you have to put your own in, or you
can put one in and, you know, pay for it and we'll own

it, but they were going to charge ne the regul ar

tariffs. And | says, well, if I've got to put the
pipeline in, 1'd just as well own it and not pay that
price.

And | went to Cascade at that tine and told
themthat | was going to have to put this pipeline in,
but I didn't want anything to do with running it. |
says, you know, | will own it, but I want something with
Cascade so that they maintain this thing for ne. And
they says, you know, they don't have a problemwith
that, they hel ped do the engi neering, helped ne find the
people to put it in, | paid for it.

Then the Conmission told us, well, Cascade
can not operate that line in Avista's jurisdiction. And

so they says, well, they can have a nmi ntenance
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agreenent. So | says, well, you know, a pipeline,
figured what's the difference, a maintenance agreenent,
that's about all that's done on a pipeline that | knew
about, so | had a maintenance agreenment w th Cascade.

But | could not have the operation agreenent with
Cascade, because they said they couldn't have the
operations agreenent in Avista's territory. And | guess
I didn't know enough about the pipeline procedures
there. | thought the maintenance covered basically
everyt hing that went on.

Well, the first inspection we had Cascade
present for the inspection, and we got by that. You
know, we had to gather some pieces of paper that we
didn't have there, but we got everything satisfactory.
The next year when they come back, Cascade's in the
m ddl e of their own audit, we says, well, Cascade can't
be here, we would |ike themto be here for this audit.
They says, well, you know, we have to do the audit now,
we can't wait for Cascade to be available. So we went
through the second audit w thout Cascade bei ng present
even though they were the -- they had the nmintenance
agreement on it, and they had a | ot of the paperwork
that we needed to have. And so that was -- | think a
| ot of our problemthere is that we didn't have Keith

there during our inspection so we could have found the
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ri ght pieces of paper along with the guy that had been
through the inspection the year before was no | onger
with Basin Frozen Foods, so we had a new guy that had
the files, but he wasn't famliar with it.

And, you know, so | would just like to say
that our intention was never to operate a pipeline, and
we, you know, we didn't want to put the pipeline into
start with. W basically starting building the plant
and found out that Avista didn't have the capability to
supply us with gas. And, you know, you're right about,
yeah, we're a small conpany, we have started up, we have
been struggling. That's why | told M. Kilpatrick, |
says, you know, | can't afford a $40,000 fine, so that's
how we conme about a nonthly paynent, because | says,
can't -- | can't afford to do that, so we had conme up
with this nonthly paynent programto try and ease the
burdon on Basin Frozen Foods.

CHAl RMOVAN SHOWALTER:  From your point of
view, are you nore concerned about the noney that you
need to pay, the $40,000, or of weighting admtting a
vi ol ati on?

MR. VEBER: Well, | don't think that we have
the violations necessarily out there. | think we had
the piece of paper. W had a violation in the fact that

we did not have the piece of paper readily avail able.
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You know, the noney is, you know, a separate issue. You
know, the econony has been a little tough, and we have
been struggling just like the rest of it. Qur bank has
downsi zed, now we're out |ooking for a new bank, and
sent M. Kilpatrick all the paperwork show ng that
aspect as well. You know, our bank said, hey, they
can't loan that nuch noney any nore.

But our intention all along has been to nake
sure that pipeline is in conpliance. [It's never, you
know, been our intention to try and do it any cheaper
than the next guy, and that's why we, you know, wanted
from day one an agreenment with Cascade to, you know,
maintain it. And | thought the maintenance and
operation was basically the sanme step. | nmean we're
never out there turning any valves. | nean if there's
any valves to be turned, Cascade's been the one to do
that from day one.

CHAIl RMOVAN SHOWALTER: | have one question
for M. Trotter. In your neno, you said:

The paynment amount is in line with other

results reached in simlar Comm ssion

cases, taking into account the size of

the pipeline and the range of conpliance

i ssues presented.

WAs our case in Puget one of those cases
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you're referring to?

MR, TROTTER: That | anguage was approved by
M. Kilpatrick, and he was the one that --

CHAl RMOVAN SHOWALTER: Al right, I will ask
M. Kilpatrick.

MR, TROTTER: But | do know, as you have
observed earlier, this is a small conpany with a four
mle line as opposed to a nmultibillion dollar conpany
wi th hundreds of mles of lines, and that was certainly
a factor that was considered. But if M. Kilpatrick has
nore to add on that, | would certainly invite him

MR. KILPATRICK: Yes, that's correct. W did
| ook at other issues that had been before the Conm ssion
and the Pipeline Safety Staff in recent nonths and
years, and the Puget decision was one of those that we
consi dered as wel |

CHAl RWOMAN SHOWALTER:  So in that case there
was no finding of a violation and a $50,000 fine for
some four years of negligence. So you're saying this
fits underneath that in essence --

MR, KILPATRICK: | would say nore --

CHAl RWOMAN SHOWALTER: -- because it's a
smal | er conpany and fewer violations, alleged
vi ol ati ons?

MR, KILPATRICK: Well, | think this is a



0064

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

smal | er conpany, but there were a great deal nore

all eged violations in the case of M. Wber than -- the

i ssue in the Puget case was a single issue having to do

with their drug and al cohol program Yes, it was over a
period of time, but it was, in terns of nonconpliance,

it was nore or less a single issue revolving around that
aspect of their program

CHAl R\OMAN SHOWALTER:  Okay.

COW SSIONER OSHIE: M. Kilpatrick, | think
we have talked around it a little bit, but perhaps you
can very briefly state why Staff believes that the
penalty is just and reasonabl e under the circunstances.

MR. KI LPATRI CK: Yes, thank you. W believe
that the information that was provided to Staff, both
about the nature of the violations or nonconpliance
i ssues, the size of the pipeline, the size of Basin as a
conpany, all together were considered and brought to a
conclusion that this was a fair and just settlenent
anmount. M. Weber, as he said, did provide us with
i nformati on about his conpany's financial records. W
revi ewed those and were unable to cone to distinct
concl usi ons about his conpany, but we did also talk to
his conptroller, who told us that the conpany has in
2002 wor ked on devel opi ng supply contracts with sone

conpani es where Basin will be the supplier of the
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product that they produce and that those we understood
were to begin sometinme in 2003. That led us to this
concl usion that a paynment schedul e over the 2003 tine
frame was fair and just and would match up sonewhat with
the conpany's own stated opportunities for enhanced
revenue.

COW SSI ONER OSHI E:  There's been quite a bit
of discussion this nmorning about, in response to the
Chair's questions, about the finding of a violation as a
requirenent in the settlenent, and | guess ny, you know,
with -- given the discussion that's already occurred, we
don't have to repeat that, but are there circunstances
in which Staff would believe that a finding of a
violation in settlenment of a conplaint would be
appropri ate?

MR. KILPATRICK: | think in terns of what
Staff -- has been in our mind, nmy nmnd and our -- ny
staff's mnd when we have tal ked about this issue of
vi ol ati ons and enforcement and settlenent, our interest
is the ultimte outcone, it's conpliance, it's having
all of the required pieces in place. Wether or not a
conpany admits it violated provisions of the lawis
secondary in ternms of our -- the outcone that we're
trying to achieve is to see that the proper pieces of

records, of procedures, of, you know, installation and
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operations, ideas that all of those are in place.

As inspectors, what we are |ooking at is the
regul ation that specifies a certain activity or record
must be in place by the conpany. |If that's there, then
you know, we are -- we feel that we have done our job
If we have reached that conplies through a settlenent
where a conpany has taken actions to get everything in
pl ace and al so is providing sonme evidence to us that the
outcome in the future is going to remain the same, that
is the next tine we come and do an inspection that we
will find that all of the correct factors are in place
again, we think there's a strong likelihood of that, |
t hi nk we have achi eved our end.

CHAI RWOMAN SHOMALTER: Do you agree you
didn't achieve it the first tinme around because the
second ti me happened?

MR, KILPATRICK: In this instance | agree we
didn't achieve it the first time. Wen we canme to do
the second i nspection, we find simlar violations from
what we found before. W didn't achieve our end the
first tinme, and so we have taken the step of bringing
the conpl ai nt request to the Commr ssion and novi ng
forward in a formal hearing or settlenment standpoint,
and that has brought us now to what we believe is

conpliance. All of the pieces are in place.
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COW SSI ONER OSHI E: | have a housekeepi ng
question, and that's on the settlenent agreenent, page
6, and it's in Paragraph 26, it's the use of the word
energency in the | ast sentence. The paragraph heading
is the surveillance plan, and perhaps you can clarify
whet her the | ast sentence should be reworded to state
t hat :

Based on that review, Staff believes the

surveillance plan conmpliance with 49 CFR

192. 613.

MR, KILPATRICK: | believe you're correct,
but | woul d have to check that and make sure of the
| anguage. | don't have the Federal Code that is cited
there before me right now

MR, TROTTER: |If | mght just comment, there
are sonme code sections in Appendix C that mght help you
if you want to take a short nonment, with the Bench's
perm ssi on.

JUDGE SCHAER: Go ahead.

MR. TROTTER: It's under violation, we're off
the record, it's under violation --

JUDGE SCHAER: | did not take us off the
record, M. Trotter.

MR, TROTTER: | will just note for the record

that in Appendix Cto the settlenment agreenent,
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believe it's under the violation 11(a), the Appendix is
not numnbered, but there is 192.613.

MR. KILPATRICK: Ms. Johnson did have the
code cite with her here, 49 CFR Part 192.613 is entitled
continuing surveillance, and so | believe Comm ssioner
Oshie's question is correct, | think that |ast sentence
shoul d be nodified to say that Staff believes the
continuing surveillance plan conplies with the provision
of the code.

JUDGE SCHAER: Would the parties |ike to have
Exhibit 1 nodified to make that change?

MR. TROTTER: Yes, Your Honor

MR, VEBER: Yes.

JUDGE SCHAER: On page 6 of the settlenent
agreenent, the | ast sentence of Paragraph 26, we will
strike the word energency and replace it with the word
surveill ance

COW SSI ONER HEMSTAD: M. Weber, | have just
one general question. Wat is the scope of your
operations of Basin Foods?

MR, WEBER: It's a french fry plant and hash
brown plant, so we produce french fries and hash browns.
They're frozen.

COW SSI ONER HEMSTAD:  And how many peopl e do

you enpl oy?
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MR, VWEBER: W enpl oy between 200 and 225
dependi ng on what we're doing there.

COW SSI ONER HEMSTAD: That's an average
full-time enpl oyee?

MR, VEBER  Full -time.

COW SSI ONER HEMSTAD: And where are your
headquarters?

MR. VEBER I n Warden, Washington right

there, which I mght add, on this pipeline we're

di scussing, it's all out through the rural area. | nean
it doesn't go through town or anything. |It's just along
a country road, and that's why sonme of the signs will be

mssing fromtine to tinme where the farm equi pnent, you
know, has knocked them over and whatnot. That's how
some of those signs end up m ssing.

CHAI RWOVAN SHOWALTER: | take it the pipeline
hooks up to your plant with 225 enpl oyees?

MR. VWEBER: That's right.

JUDGE SCHAER: | would like to ask just a
coupl e of questions. | believe either you,
M. Kilpatrick, or you, M. Wber, will be able to
answer them We have tal ked about the inspection that
took place in 1991, but in doing your work with this
conpany, have you revi ewed Docket UG 001119, which was a

proceedi ng in which Cascade Natural Gas was granted
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1 authority under its certificate to serve Basin Frozen
2 Foods?

3 COW SSI ONER HEMSTAD: | believe you said

4 1991, did you mean 20017

5 JUDGE SCHAER: Thank you, yes, | did.

6 Did anyone revi ew that before making the

7 pl ans for what happened foll owing that tinme?

8 MR. KILPATRICK: Yes, we did, Staff -- the
9 Pi peline Safety Staff was involved at the tinme that

10 Cascade sought a certificate of convenience and public
11 necessity fromthis Comr ssion for a snall strip of

12 service territory that was intended to provide their
13 ability to serve M. Weber and his facility, and so we
14 were famliar with that, and that was considered in

15 preparation for the inspection that was done in 2001 and
16  2002.

17 JUDGE SCHAER: And ny understanding from
18 readi ng the order, which is public record, is that

19 Cascade was allowed to provide the services that were in
20 their Tariff 700?
21 MR. KILPATRICK: Yes, that's correct, that
22 was our under st andi ng.
23 JUDGE SCHAER: Ckay. The contract between
24 Basin and Cascade is not before the Conm ssion right

25 now, is that correct?
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MR. KILPATRICK: That's correct.

JUDGE SCHAER: A couple of nore just
foundati on questions. |Is it correct that in that
proceeding there was a letter or affidavit filed by
M. Weber indicating his intention to sign a contract
with Cascade at that tinme?

MR. KILPATRICK: |'m not aware of that.

JUDGE SCHAER: M. Weber, are you aware of
t hat ?

MR, WEBER: | think there was sonething in
there, but |, you know, don't recall exactly what it was
at this tine.

JUDGE SCHAER: Okay. In looking at -- do you
have a copy available to you of Cascade's Tariff 7007

MR. KILPATRICK: | don't have it before ne,
no.

JUDGE SCHAER: Okay. What provisions, if
any, are there in the Cascade contract for notifying the
Commi ssion if that contract is going to be endi ng?

MR. KILPATRICK: | don't recall the
provi sions specifically. W could --

JUDGE SCHAER: It | ooks Iike perhaps your
co- panel menber can find that, or M. Trotter may know.

MR, TROTTER: | would just bring to your

attention, Your Honor, there is a provision in the
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settl enent agreenment that deals with that, Paragraph 12
on page 4. Basin is required to give the Comm ssion two
days, two working days' notice if it's notified by
Cascade that it will cease to be the operator, which
assune neans the contract is term nated, the sane thing.

JUDGE SCHAER: But what --

MR. TROTTER: | amnot able to answer based
on the contract between M. Wber and Cascade.

JUDCGE SCHAER: Is there anything in here that
requires notification to be given to the Conmi ssion if
Basi n cancels the contract?

MR. TROTTER: The | anguage of the agreenent
is that if Cascade ceases to be the operator

JUDGE SCHAER: Ckay.

MR. TROTTER: So that woul d cover both
situations, whoever termi nates the contract.

JUDGE SCHAER: My concern is that the
notification -- oh, | understand, so you're saying that
if Cascade ceases for any reason, that it is no |onger
the operator, it will trigger the notice requirenent; is
that correct?

MR. TROTTER: That is correct.

JUDGE SCHAER: Had you found the infornmation?

MR, KILPATRICK: | have a copy of a letter

dat ed Novenmber 20th, 2002, from Keith Mei ssner of
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Cascade Natural Gas to M. Wber, and there is a

sentence in here in the | ast paragraph that says:

M. Trotter

If this contract is ever term nated,
Basi n Frozen Foods shoul d seek anot her
qualified operator for this pipeline.

O herwi se, Basin Frozen Foods will
beconme responsi ble for operating and

mai nt ai ning the pipeline to the m ni num
requi renents of 49 CFR 192 and 199 as
wel | as WAC 480- 93.

JUDGE SCHAER: And | ooking at the notice

referred to in Paragraph 12 of the

settl ement agreenent, is Staff going to be able to

respond with two days' notice in order to supervise or

in sonme way check out the new operations and nmake sure

they're in conpliance?

MR. Kl LPATRI CK: | don't know that | have an

answer specifically to that question. W considered

t hat

as we were drafting this and tried to assure

oursel ves that we woul d have an opportunity for notice

if Cascade ceased to be the operator and M. Wber were

to pursue a different operator. | think our belief at

the tinme was that we woul d take what ever action

necessary and whatever we could to work with M. Wber

to identify that any subsequent contract that he put in
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pl ace with another firm perhaps to be his operator or
the operator of the pipeline would be qualified to do
so.

MR, TROTTER: | will just note, Your Honor
t hat Paragraph 12 also requires that if there is no
qualified operator, Basin will shut off its pipeline
until it has one.

JUDGE SCHAER: Thank you, M. Trotter, | had
read that portion.

How serious or dangerous is a failure of a
250 PSI pipeline?

MR. KILPATRICK: |I'mnot sure if | can give
you an answer. | can indicate that it is serious. |
can't give you any figures about exactly what would
happen. That would all, of course, be all hypothetical
But conpressed gases contained in a pipeline, no mtter
whet her the gases are flammble or not, have a somewhat
of an explosive potential as if the facility that is
cont ai ni ng those conpressed gases were to rupture, the
gases woul d expand expl osively. There would be a
throwing of dirt, debris, and perhaps pieces of the
facility into the air. Then since a natural gas
pi pel ine, of course, contains a flammable gas, if that
were to ignite, then you would have additional potentia

damage fromflame itself.
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1 JUDGE SCHAER: Ckay. How serious are the

2 violations in this conplaint by Staff's judgnent? |Is

3 this sinmply a matter of docunentation, or are sone of

4 t hese concerns dealing with not having a programin

5 pl ace at all?

6 CHAl RWOVAN SHOWALTER: | think we shoul d

7 correct, it's alleged violations.

8 JUDGE SCHAER: Thank you.

9 MR. KI LPATRI CK: When we began to devel op our
10 position on this and devel op the way that we would |ike
11 to see resolution, we separated the code violations into
12 those kinds of alleged violations that were records
13 keepi ng and program devel opment ki nds of activities from
14 things that were nore in our nmind serious because they
15 potentially could affect the public or the workers at
16 the plant.

17 One of the significant pieces there was the
18 absence of appropriate information to be able to

19 determ ne exactly what was in the ground, the as-built
20 condition of the pipeline. Wthout the records for

21 that, there was no way to definitively determ ne what
22 was the maxi mum al | owabl e operating safe pressure of
23 this pipeline. That kind of a determ nation is a

24 engi neering calculation that's done based on the

25 strength and capabilities of the various conponents of
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the pipeline. Wthout a listing of exactly what those
conponents were, there is no way to nake that
deternmination. So we thought this was very serious.
There was the potential that this pipeline could be
bei ng operated above its engi neering determ ned maxi num
al l omabl e operating pressure. Now that, as it's turned
out once we have been provided that information and that
ki nd of cal cul ati on has been done, that was not the
case, but we had no evidence to say one way or another
exactly what the situation was until that docunentation
was provided. That was one of the mgjor things that we
t hought was very serious here.

JUDGE SCHAER: Were there others?

MR, KI LPATRI CK: Cenerally speaking, the
i ssues that we thought were critical or very serious
were those ones that could affect the general public,
and so those aspects like notification and signage and
those ki nds of things where the pipeline was on public
property or third party property, we believed that those
were very serious. Those are the protections that
conpanies are required to take or put in place to
protect the safety of the general public. And with
t hose are absent, we believe those are very serious.

CHAI RWOVAN SHOWALTER: As a followup to your

answer and on the question of spending resources,
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1 doesn't it take the resources of the Comm ssion to track
2 down whether or not there really is in the ground or

3 isn't in the ground sufficiently a pipeline with

4 sufficient integrity, and isn't that why having the

5 adequate records is inportant to save those kinds of

6 resources fromhaving to be spent?

7 MR. KI LPATRI CK: Absolutely, | would agree.

8 The resources in that case if the records were not

9 avail abl e woul d be not only our own, the Comm ssion's

10 resources, but they would be the resources perhaps of

11 Basin Frozen Foods, who may have to re-excavate and

12 expose that pipe so that you could physically |ook at

13 what was there.

14 CHAl RWOMAN SHOWALTER: So getting back to

15 your philosophy that fundanentally as |ong as you nake
16 it right in the future that's what you're | ooking for

17 isn't that the wong nessage to send ot her pipeline

18 operators? Shouldn't we be sending the nmessage, you

19 need to have your records in place so that we can cone
20 and we can inspect and we can determ ne then and there,
21 right there, that things are okay. Oherw se, all of us
22 have to go spend a bunch of tinme to determ ne that

23 either things are okay or that they aren't okay. And

24 that it's not all right to have records m ssing and have

25 to do this because -- and it's not all right sinply to
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meke sure in the end the future is going to be taken
care of, because that process takes tinme if these rules
are not followed, because the rules are there in order
to be able to ensure efficiently that everything is ship
shape.

MR, KILPATRICK: Well, | guess | would agree
in part. You know, our -- the inspection that
Ms. Johnson did at a point in tine was based on the
i nformati on that was provi ded and nade avail abl e by
Basin Frozen Foods. W raised the issue of records with
them There were some of those records that were
eventually shown to have been in place but not avail able
at the time. Qur intention is yes, that a conpany is
required to retain records, to have those available, to
make sure that we can ascertain and ensure that all of
the Pipeline Safety Code requirenments are being nmet, and
I think that is why -- that is part of the reason that
we brought this issue before the Commi ssion as a request
for a conplaint and this process was that just because
M. Weber was able to provide those records eventually,
it wasn't adequate to not have themin the first place.
You know, it's, as you say, you need to not only ensure
that you can show conpliance to the future but that
you're conmplying all the tine.

COW SSI ONER HEMSTAD: The contract with
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Cascade is not in the record. Fromyour earlier
remarks, is it fair to conclude you have revi ewed that
and you are confident that that contractual arrangenent
wi th an experienced operator now on a going forward
basi s shoul d assure that, reasonably assure that
conpliance will occur?

MR. KILPATRICK: Yes, we have reviewed the
contract that was put in place between Basin and
Cascade, and one of the other significant pieces in that
is the indication to Basin by Cascade that they have --
they are taking on the role of operator of this
facility. In the past, we believe there has been that
-- that piece has been m ssing, that acknow edgnent and
acceptance of responsibility for the ongoi ng mai ntenance
of records, the ongoing activities that are required.

COW SSI ONER HEMSTAD: What does operat or
entail? 1s that on site personnel on a regular basis,
or what is required for this relatively small pipeline?

MR, KILPATRICK: What is required includes
records mmi ntenance that the pipeline was built
originally to the proper mninmum specifications, that
any activities on a going forward basis on the pipeline
are done by staff who are qualified to do those tasks,
that the firmwho is doing that operation and

mai nt enance has in place the antidrug and al cohol nisuse
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prevention programthat's required by code, all of those
aspects.

COW SSI ONER HEMSTAD:  All right, take that
exanple, I'mtrying to grasp the scope of this to have
an antidrug and continual surveillance program of whom
and whose enpl oyees?

MR, KILPATRICK: It's of the enpl oyees that
may be doi ng operations or nmaintenance activities on the
pi peline.

COW SSI ONER HEMSTAD:  And t hose woul d be
Cascade enpl oyees?

MR. KILPATRI CK: Those woul d be Cascade
enpl oyees in this case, yes.

COWM SSI ONER HEMSTAD:  Just so | understand,
on the issue of the records as built in the ground, |
understand the problens of they don't exist, but in this
case what, they were |later provided?

MR KILPATRI CK: Yes, since Cascade was
involved in the original construction, they were able to
pul | together both the purchasing invoices and the
construction records to be able to produce what we cal
an as-built condition report.

JUDGE SCHAER: | have just a couple nore
guestions about the Cascade contract. Has anyone on the

panel personally reviewed that contract?
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MR. KI LPATRI CK: Yes, Ms. Johnson did.

JUDGE SCHAER: Ms. Johnson, do you know i f
the contract indicates in any way that the contract is
one where Cascade is going to provide the services
outlined in its Tariff Schedule 7007

O, M. Wber, do you know that?

MR, WEBER: |'mnot famliar with, you know,
what the -- or that famliar with it to recall if it was
Schedul e 700.

MS. JOHNSON: | don't believe the contract
mentions Schedule 700, but it listed the activities in
Schedul e 700. We have a copy of the contract in our
office, | could bring one up

JUDGE SCHAER: Again, | was review ng the
Commi ssion's order in Docket UG 001119, and if | read it
correctly, that order reflects an agreenent by Cascade
tolimt itself to providing services outlined inits
Tariff Schedule 700 in this service territory. Did you
review that before you did your 2001 or 2002 audits,

M. Kilpatrick?

MR. KILPATRICK: Yes. As | indicated
previously, Staff was famliar with that docket and took
a look at the results of that docket prior to doing
those inspections.

JUDGE SCHAER: As a hypothetical, if Cascade
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were providing service under this contract under its
Tariff Schedule 700, would that be a contract the
Conmmi ssi on woul d have to approve?

MR, KILPATRICK: 1'msorry, | don't know the
answer to that.

JUDGE SCHAER: Okay.

M. Trotter, do you know off the top of your

head?

MR. TROTTER: One, |I'mnot sure the
assunption is correct, | would have to investigate that.
But assuming it is correct, | would also have to review

the tariff and the statutes to answer that.

JUDGE SCHAER: Ckay.

MR, TROTTER: | don't have an answer for you
now. |If you want an answer, we can provide it at a date
certain if you need it.

JUDGE SCHAER: Well, | think |I did ask this
as a hypothetical, if that were the case, but | am
curious about whether contracts with conpani es are going
to be reviewed here and whet her that woul d provide
anot her means for the Conmi ssion to review and determni ne
whet her those were in the public interest?

MR, TROTTER. Well, | can tell you it's ny
understanding this particular contract was not brought

to the Conmi ssion for approval, and so that begs the
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question whether it should have been. And I don't know
the answer to that question, and | don't know whet her
it's a contract under Tariff 700. It's ny genera
under st andi ng, have to investigate further, that

M. Weber paid for and owns the pipeline, soit's -- and
so | amnot -- it's not clear to me that this is
activity, regardless of the local distribution area

ext ensi on granted Cascade, whether this is an operation
under that certificate or not.

JUDGE SCHAER: That's not clear to ne either
that's what I'"'mtrying to find out.

MR, TROTTER:. Right. And so nmy sense is that
it'"s not and that this is sinply a non-tariff type
mai nt enance of a pipeline of a private entity as opposed
to a custoner of natural gas. That's ny sense at this
nmonment, but | haven't investigated it thoroughly.

CHAI RWOVAN SHOWALTER: But on a going forward
basis with respect to that pipeline, who is the
regul ated entity?

MR, TROTTER: Well, | think technically they
both are, because our statute, for exanple, tal ks about
entities that own or operate. But in terns of the
pi peline's -- so you would have sone jurisdiction over
Basin Frozen Foods in that regard, but in terns of the

Pipeline Safety Rules, | think it refers to operators.
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So if, for exanple, Cascade fails to maintain a
surveillance plan or some other docunent that's required
to be maintained, | think they would be in violation.
It's possible that the owner could be too for failure --
there may be sone duty that the owner needs to assure
that the operator is in conpliance. | haven't
researched that, but Cascade | think primarily woul d be
the entity that would be the respondent in the conpl aint
if that should occur.

JUDGE SCHAER: Anything further?

Okay, thank you for your testinony.

Is there anything further to cone before the
Conmi ssion at this time?

MR, TROTTER: The only thing | have, Your
Honor, is if you are interested in definitive answers to
your questions regardi ng how Schedule 700 fits and
whet her this contract needs to be filed for Comm ssion
approval, if you want to set up a manner in which to
resolve that, that's fine. W would endeavor to work
with Basin and Cascade to try to figure that out if
that's inportant to the Conmm ssion.

JUDGE SCHAER: | think, M. Trotter, if there
is anything we determ ne should be provided that a
letter will be sent to the parties indicating that.

Is there anything further this norning at
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1 this hearing?
2 Thank you all for attending, we're adjourned.

3 (Hearing adjourned at 11:30 a.m)
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