I.     INTRODUCTION
US West states that it has introduced the tariff changes in this docket to “clarify” its obligation to serve customers who request telecommunications service within its territory.  The actual effect of this proposed new tariff language, however, is quite different: it would make the Company virtually its own regulator of when it would provide service to requesting customers, stating that the Company will not guarantee availability of service by any date, will not be liable for any delays in commencing service, and will furnish service only if facilities are available or deemed obtainable as determined by the “sole discretion” of the Company.

Despite the fact that there is still no effective competition for local residential telephone service, US West proposes to radically overhaul its obligation to serve customers within its tariffed service territory who request and need such service.  Rather than approach this matter in a measured manner that would allow for modifications to its service obligations as factual circumstances evolve, the Company instead has thrown before the Commission a demand to rid itself of its obligations entirely.  The Company’s first premise, unsupported by any factual basis, is that the simple passage of the federal Telecommunications Act instantly transformed the competitive landscape in Washington.  Furthermore, US West contends that the Act purportedly removed from the Commission all discretion, in establishing service obligations, to differentiate between, on the one hand, an incumbent LEC with ubiquitous facilities, millions of customers, and market dominance, and on the other hand, competing companies with few facilities, few customers, and no market power in the local exchange.  Both contentions are unfounded.

US West’s proposal is inconsistent with the law as set forth in statutes and prior Commission orders, and furthermore, is extremely poor public policy.  If the Commission wishes to reconsider US West’s longstanding obligation as a public service company to provide service to requesting customers, it should do so either as part of a rulemaking in which all parties may participate and be heard, or on a case-by case adjudicative basis in which particular justifications are presented for modification of US West’s obligations.  The Commission should not allow the Company to abandon the many customers who still have no choice other than US West for local exchange service.  It should not leave the decision to offer them service to US West’s determination of whether this would, in the Company’s view,  make “business sense.” Simply put, US West has established neither the legal nor the factual predicate for approval of its rash proposal to flash cut its service obligations.  The Commission should reject the proposed tariff .

II.     THE PROPOSED US WEST TARIFF CHANGES
US West proposes changes to Section 2 of its tariff, entitled “Establishing and Furnishing Service.”  First, the Company proposes to add the following language to subsection 2.2.1, entitled “Application for Service”:

2.2.1.A.4:

The Company shall use reasonable efforts to make available services to a customer on or before a particular date, subject to the provisions of and compliance by the customer with the regulations contained in this Tariff.  The Company does not guarantee availability by any such date and shall not be liable for any delays in commencing service to any customer.  (Emphasis added).

Second, the Company proposes to add the following language to subsection 2.2.2, entitled “Obligation to Furnish Service”:

2.2.2.B:

The furnishing of service under this Tariff is subject to the availability on a continuing basis of all the necessary facilities and is limited to the capacity of the Company’s existing or planned facilities as well as facilities the Company may obtain from other carriers, from time to time, to furnish service as required at the sole discretion of the Company.  (Emphasis added).

2.2.2.C:

The Company reserves the right to limit or allocate the use of existing facilities, or of additional facilities offered by the Company when necessary because of lack of facilities or due to some cause beyond the Company’s control.

III.
US WEST’S PROPOSED TARIFF CHANGES DIRECTLY CONFLICT WITH THE COMPANY’S OBLIGATION TO PROVIDE SERVICE PURSUANT TO RCW 80.36.090.
Telecommunications companies are subject to several service-related requirements pursuant to chapter 80.36 RCW.  Most notably, RCW 80.36.090 provides:

Every telecommunications company shall, upon reasonable notice, furnish to all persons and corporations who may apply therefor and be reasonably entitled thereto, suitable and proper facilities and connections for telephonic communication and furnish telephone service as demanded.

US West’s currently filed tariffs set forth the exchange boundaries within which the Company has agreed to provide telecommunications services.  Furthermore, they set forth conditions under which the Company may charge certain customers for service-related expenditures.  Customers within the base rate area (the area of highest population density within an exchange as set forth on the tariff map) may be charged the costs of trenches or poles needed for the placement of new service wires from a point on the customer property line to the premises to be served.  Customers outside the base rate area may be charged line extension charges as set forth in the tariff.  In addition, the Company may depart from the tariffed line charges when a particular line extension involves “unusual or disproportionately large construction expenditures,” and it may also charge for temporary or speculative projects.  Spinks Direct Testimony, at 12-13.  (WN U-31 ¶¶ 2.1, 4.16, 4.2, 4.2.12, 4.6E.) 

Taken together, these tariff provisions strike a reasonable balance between the obligation of an incumbent LEC, such as US West, to provide service and facilities to requesting customers pursuant to RCW 80.36.090, and the right of the Company to have a reasonable opportunity to recover a return of and on its investment.  They authorize US West to directly charge customers for service in particular circumstances, without allowing the Company to refuse service altogether. 

US West’s proposed tariffed changes are radically different.  They would permit the Company, in its “sole discretion,” to simply not provide the customer any service at all--regardless of whether the customer had any other option for local exchange service.  Such provisions cannot be squared with the directive of RCW 80.36.090 to provide service to all customers that are “reasonably entitled thereto.”

IV.
THE COMMISSION MAY ESTABLISH LOCAL EXCHANGE SERVICE OBLIGATIONS FOR US WEST THAT DIFFER FROM THOSE APPLICABLE TO NEW ENTRANTS IN THE LOCAL EXCHANGE MARKET.
US West contends that the Commission may not establish service obligations for incumbent LECs such as US West that differ from those applicable to new entrants in the local exchange market.  Jensen Rebuttal Testimony, at 2-7.  This contention is incorrect, for several reasons:  (1) it is not consistent with either RCW 80.36.090 or RCW 80.36.320;  (2) US West and the CLECs are differently situated, due to the lack of any effective competition in the local exchange market, thus meriting--if not requiring-- differing service obligations; and (3) to establish identical service obligations for US West and the CLECs would not foster “competitive neutrality,” as US West contends, but would instead be highly detrimental to the competition that is only slowing beginning to develop.

1.
RCW 80.36.090 and RCW 80.36.320(2) permit the Commission to differentiate between US West and new entrants in the local exchange market.
RCW 80.36.090 does indeed apply “equally to all companies,” as the Company states in its prefiled testimony.  Jensen Rebuttal Testimony, at 2.  In other words, all telecommunications companies are subject to the terms of that statute.  However, the statute itself is quite broadly worded.  It states that telecommunications companies shall provide service and facilities to “all persons and corporations who may apply therefor and be reasonably entitled thereto.” (Emphasis added).  Where a statute is broadly and ambiguously worded, such as the above underlined language, the administrative agency charged with its administration has the authority to interpret it, and its interpretation is accorded great weight.  Hama Hama Co. v. Shorelines Hearings Bd, 85 Wn.2d 441, 448, 536 P.2d 157 (1975). In ARCO Products Co. v. Util. & Transp. Comm’n, 125 Wn.2d 805, 811, 888 P.2d 728 (1995), the state Supreme Court held, in construing a statute requiring “just and reasonable” refunds:

Because the phrase “just and reasonable” is ambiguous, and the Commission has a special expertise in the area of regulated utilities, we give a great deal of deference to its determination of what is “just and reasonable.”

Here, it is entirely appropriate for the Commission to conclude that a customer would be “reasonably entitled” to expect local exchange service from US West, but not from a new entrant in the local exchange market.  US West has enjoyed the benefits of a virtual de facto monopoly in Washington for the past 86 years, during which it has built an extensive network throughout its service area.  It has over two million customers and substantial market power.   New entrants, on the other hand, are largely startup companies that did not even exist a decade ago (or companies that have no past experience in the local exchange market), have very few facilities at this point, few customers, and no market power.  Spinks Direct Testimony at 9.  To argue that RCW 80.36.090 does not allow the Commission any flexibility in drawing distinctions between vastly different companies not only ignores the language of the statute, it ignores factual realities.

RCW 80.36.320(2)  provides further authority for the Commission to differentiate among differing companies.  This statute allows for competitive classification of telecommunications companies.  Several new entrants have been classified under this section, which provides in part:

  

Competitive telecommunications companies shall be subject to minimal regulation. . . . The commission may also waive other regulatory requirements under this title for competitive telecommunications companies when it determines that competition will serve the same purposes as public interest regulation.  The commission may waive different regulatory requirements for different companies if such different treatment is in the public interest.

The Legislature could not have been any more clear or sweeping in its delegation of authority to the Commission to waive, in the case of competitively classified companies, “regulatory requirements under this title [i.e. anywhere in Title 80],” that would otherwise apply to telecommunications companies.  Contrary to the contention of US West and GTE (see Jensen Rebuttal Testimony at 3, Tong Direct Testimony at 3), the waiver authority granted in RCW 80.36.320 is not limited to “rate regulations” or “pricing flexibility”; it encompasses all “regulatory requirements,” including service obligations.
    In short, Washington law clearly authorizes the Commission to make reasonable distinctions in setting forth the obligations of telecommunications companies.

2.
The Commission should not impose identical local exchange service obligations on US West and new entrants where there is no effective competition for local exchange service.
US West’s tariff filing is built upon a fiction, the same fiction it set forth in the 1995-96 general rate case: namely, the unsupported assertion that there is effective competition in the local exchange market.  The need to make this assertion is apparent, for without it there is no basis to impose upon startup local exchange companies the same extensive service obligations that US West, the longtime de facto monopoly incumbent, may reasonably be expected to bear.  Yet the facts remain as they were a year and a half ago--there is no effective competition.

In the last rate case, the Commission reviewed extensive expert testimony and exhibits concerning this matter.  The Commission first noted that “[d]espite some limited competitive entry, USWC is still by far the dominant player in its service territory for virtually all services.”  Washington Util. & Transp. Comm’n v. US West Communications, Inc., Docket No. UT-950200, Fifteenth Supplemental Order, 169 PUR 4th 417, 427 (April 11, 1996) (“Rate Case Order”).  The Commission considered the evidence proffered by US West and rejected it:

The Commission finds that effective or price-constraining competition does not exist. . . . USWC witnesses were not credible in assertions as to the existence or threat of competition, and were not supported with objective information that would permit a finding that effective competition exists.

Id. at 484.

Only one week ago, in its decision rejecting GTE’s proposal to revise its depreciation parameters and rates, the Commission reaffirmed its finding that price-constraining competition is still absent in Washington:

[F]acilities based competition is developing slowly in Washington, and it appears unlikely that it will have a significant impact upon GTE’s ability to recover its depreciation expenses in the foreseeable future.  Cable television companies have not emerged as players.  Wireless cellular local phone service has remained far from price competitive.  Competition from interexchange carriers is likely to be in the form of reselling GTE local service rather than constructing new facilities, so that competition is unlikely to significantly reduce the net revenue stream that is available to GTE. . . .

GTE contends that passage of the Telecommunications Act of 1996 will accelerate competition. . . Implementation of the Telecommunications Act of 1996 has proven very difficult and time consuming.[The Commission here noted that in Washington GTE has appealed to federal court every arbitrated agreement under the Act to which GTE has been a party]. . . .

Apart from GTE’s consistent claims that it will be harmed by competition, there is no evidence in this record of the extent of competition in GTE’s Washington territory, or of the impact of competition on GTE-Washington. [GTE’s witness] has little knowledge of facilities that competitors are employing. GTE has not performed any study in which it examined the amount of revenue potentially or actually lost to facilities-based competitors in Washington. . . . By GTE’s own admission, it is not facing effective, price constraining competition in either its rural or residential markets.

In the Matter of Petition of GTE Northwest Incorporated for Depreciation Accounting Changes, Docket No. UT-961632, Fourth Supplemental Order Denying Petition, at 26-27 (December 12, 1997) (citations omitted).

In this docket, US West has presented no evidence that competitive circumstances have changed in any significant way.  In response to Staff’s observation that US West should be treated like a competitive carrier only when effective competition has arrived, the Company’s witness proclaims, “I respond by saying that competition in local exchange service has been on the table since the Washington Supreme Court’s [1994] decision in In re Electric Lightwave, Inc.”  Jensen Rebuttal Testimony, at 5.  It may be “on the table” (whatever that cryptic phrase may signify), but it has not yet blossomed into competition that affords many residential customers any meaningful choice in their local service provider.

US West makes much of the fact that it does not have a de jure monopoly (though it is still de facto); that it has signed interim interconnection agreements with several new local exchange entrants (though US West, like GTE, continues to appeal the arbitrated agreements through the federal court system); that 18 CLECs have been newly authorized to provide local exchange service; and that the federal Act requires incumbent LECs to allow other carriers to interconnect with its network at any technically feasible point.  Jensen Rebuttal Testimony, at 3-4.  All well and good, but as Mr Spinks aptly pointed out, “The proof is in the pudding.”  Spinks Deposition Testimony, at 14 (Ex. TAJ-1).  Until new carriers are actually providing local exchange service to a meaningful extent, the existence of a piece of paper that may contain terms and conditions for doing so is not sufficient.

Even the industry-sponsored advocacy piece offered by the Company as an attachment to its witness’ rebuttal testimony confirms that effective competition in the local exchange market has not arrived.  Local Exchange Competition Under the 1996 Telecom Act: Red-lining the Local Residential Customer  (November 4, 1997). (Ex. TAJ-5) (“Huber Report”). 
   US West’s motive in offering this report is curious, since it confirms that incumbent LECs such as US West are still the de facto monopoly provider of telecommunications service in nearly all segments of the residential market.  With regard to the prospects for facilities-based competition, the report quotes MFS/WorldCom’s chairman: “Not AT&T, not MFS or anyone else, is going to build local telephone facilities to residential customers.  Nobody ever will, in my opinion.”  Id. at iii.  With regard to rural areas, the report states: “Regulators have repeatedly recognized that local competition will arrive in such areas last, if it ever arrives at all.”  Id. at 55.  Washington Citizens Action echoes this sentiment: “[R]ural [areas] will not see competition at a local level.”  Id.

Thus, despite its demand to be treated “[a]s just one of many carriers providing local service in Washington,” (Jensen Direct Testimony at 7), US West clearly recognizes, by its own admission, that it is not just one of many carriers.  Given its de facto monopoly status, with ubiquitous facilities throughout its vast service areas, how can the Company reasonably expect the Commission to impose identical service obligations on new entrants?  For example, if a prospective customer in the rural Moses Lake exchange needed telephone service, should the Commission require a provider who has facilities only in downtown Seattle to provide such service? (See Spinks Direct Testimony at 9.)  The Company’s argument would seem to suggest so, yet the proposition is wholly unrealistic.  Another alternative, equally unacceptable, is that no provider would be required to serve the customer--even though US West serves the exchange and no other provider offers service at all in that area.  This is the proposal offered by the Company. 

  
In short, US West is asking that the Commission radically overhaul the Company’s obligation to serve customers residing within its tariffed service area.  Until customers in US West’s service area have a realistic alternative to US West, US West should not be relieved of its obligation to serve them. It must demonstrate that effective competition exists as a prerequisite to such a regulatory overhaul.  It has failed to do so.

3.
The Federal Telecommunications Act of 1996 does not require states to establish service obligations on incumbent LECs identical to those imposed upon new entrants in the local exchange market.
US West’s witness devotes over half of her direct testimony to page-after-page recitals of the tariffs of new local exchange entrants.  The theme of this discussion is that these new entrants’ tariff language either closely resembles or is identical to that proposed by US West.  US West argues that the federal Act’s requirement that universal service requirements be imposed on a “competitively neutral” basis, see 47 U.S.C. §§ 253 (b) and 254(f), prohibits the Commission from establishing differing obligations to serve on incumbent LECs and new local exchange entrants.  Jensen Direct Testimony at 8-18; Jensen Rebuttal Testimony at 5-6, 11.  This argument is without merit.

First, the issue in this proceeding is not whether US West must provide “universal service.”  The Commission is considering that issue on a comprehensive, industry-wide basis in a separate universal service docket, together with its docket regarding the establishment of eligible telecommunications carriers (ETCs).
   The issue here is whether the Commission should approve a tariff that would give US West sweeping “sole discretion” to determine whether it should provide any service at all.  But even if viewed in a “universal service” perspective, the Company’s argument regarding differing service obligations fails.

The FCC, in fact, rejected that very argument in its recently-issued universal service order.  In the Matter of the Federal-State Joint Board on Universal Service, CC Docket 96-45, FCC 97-157, Report and Order (May 8, 1997).  There, the incumbent LECs contended that the “competitive neutrality” provisions of the Act required CLECs to undertake increased carrier of last resort (COLR) obligations in order to qualify for federal universal service funding.  (Here, US West argues that its obligations should be decreased to equal those required of CLECs, which is merely the flip side of the same coin).  The FCC disagreed:

Several ILECs assert that the Joint Board’s recommendation not to impose additional criteria is in conflict with its recommended principle of competitive neutrality because some carriers, such as those subject to COLR obligations or service quality regulation, perform more burdensome and costly functions than other carriers that are eligible for the same amount of compensation.  The statute itself, however, imposes obligations on ILECs that are greater than those imposed on other carriers [footnote citing sections 251(a)-(c)], yet section 254 does not limit eligible telecommunications carrier designation only to those carriers that assume the responsibilities of ILECs.  We find that the Joint Board correctly concluded that the imposition of additional eligibility criteria would “chill competitive entry into high cost areas.”  We agree with the Joint Board’s finding and note that the imposition of additional criteria, to the extent that they would preclude some carriers from being designated eligible pursuant to section 214(e), would violate the principle of competitive neutrality.

Id., ¶ 144.  See also ¶¶ 142-43.

The Act requires obligations to be “competitively neutral”, not “identical”.  Had Congress wished to limit the states to imposing identical obligations in all instances, it could easily have done so.  It did not.  The FCC recognized this; it was well aware of the fact ILECs have had obligations to serve that transcend those of new entrants, but found this in no way inconsistent with the federal Act’s universal service provisions.   The FCC concluded, moreover, that imposing additional obligations on CLECs to equal those borne by ILECs would actually violate the principle of competitive neutrality.  In short, the federal Act does not require the Commission to approve US West’s proposed tariff, or to nullify similar or identically-worded tariffs of new local exchange tariffs should it reject US West’s proposed tariff.

V.
US WEST’S ARGUMENTS REGARDING UNCOMPENSATED “UNIVERSAL SERVICE” OBLIGATIONS ARE WITHOUT MERIT.
US West desires to transform what is a relatively simple matter--namely, whether the Commission should approve its present proposal to rid itself of present obligations to serve customers within its service area, unless the Company decides in its “sole discretion” to serve those customers--into a referendum on the issue of universal service.  It is critical for the Commission to recognize that it need not, in rejecting the Company’s proposed tariff, state that US West shall henceforth and forever have an obligation to serve all customers, regardless of competitive developments in the telecommunications industry that may give the Commission reason to revisit the Company’s present obligations.  Nor is it necessary for the Commission to state that US West shall not be compensated for incurring its service obligations.  Indeed, the latter proposition, which US West urges is the necessary result of rejecting its tariff proposal, is simply a straw man that US West has knocked down admirably.

As the incumbent de facto monopoly local service provider, US West continues to enjoy enormous economic benefits not available to new entrants.  Public Counsel witness Dr. Selwyn succinctly notes:

Among other things, those benefits have included virtual insulation from business risk, the ability to amass a ubiquitous distribution, switching and intraLATA transport infrastructure unmatched and unmatchable by any known competitor, the ability to acquire a near-100% share of the local exchange market, and unparalleled incumbency advantages vis-a-vis actual and prospective entrants that assure the ILECs’ ability to retain substantially all of their core market share--particularly in the residential segment--even as entry becomes possible.

Selwyn Direct Testimony, at 14.  Mr. Spinks further notes:

The incumbent carriers have enjoyed the benefits of a virtual monopoly in Washington for the last 86 years during which they built an extensive network throughout their traditional service area, while continuously being afforded the opportunity to earn a return on and of their investments.

Spinks Direct Testimony, at 9.

Because it continues to enjoy the protective umbrella of rate of return regulation, US West continues to have the opportunity to earn a return on and of its investments.  If the Company needs additional revenues to satisfy its prudently incurred expenses, it may file for a rate increase with the Commission.  Such rate increases will be largely funded by the still-captive residential customers it retains as the incumbent LEC within its service area.  Competitively classified companies cannot seek this relief from the Commission.

Moreover, US West’s current rates reflect costs incurred to meet its current obligations.  Far from the Company being “undercompensated,” the fact is that if US West wishes to reduce or eliminate its service to customers who are more expensive to serve--if US West feels that this, in the words of Ms. Jensen, makes “business sense”--then the Company’s need for revenues from its remaining customers will be reduced.  Even if US West’s proposed new tariff were otherwise acceptable (which it clearly is not), it would have to be accompanied by a rate reduction offset.  Spinks Testimony, at 7.

In addition to its ability to recover its costs through rates, US West will be able to draw from the universal service fund to recover costs of serving customers in high-cost areas if it is designated as an eligible telecommunications carrier pursuant to Section 214 of the federal Act.
   The Company also is able, under Section 4 of its currently authorized tariff, to charge customers directly in certain cases for extending or adding facilities to serve them.  
US West argues that it is also at risk for economic loss if it invests in facilities to provide services to customers who then decide to buy telecommunications services from another provider.  Jensen Rebuttal Testimony, at 15.  But as Dr. Selwyn points out, the possibility of US West’s having unused or unusable plant will arise only where facilities-based competition exists and where the fungibility of its affected facilities is limited.  Selwyn Direct Testimony, at 15-16.  Neither circumstance has been shown likely on this record; indeed, the Huber Report cited by the Company posits that meaningful facilities-based competition may “not ever” occur.  Huber Report, p. iii.

In short, US West’s assertions of unfunded obligations are not supported by the record and do not provide any basis for approval of its proposed tariff.

VI.
US WEST’S PROPOSED TARIFF CHANGES WOULD MAKE IT INELIGIBLE FOR ELIGIBLE TELECOMMUNICATIONS CARRIER (ETC) FUNDING.
US West argues, on the one hand, that it needs to have a source of funding to meet its obligations, including ETC obligations that it has asked be imposed upon itself in ten of its exchanges.  Jensen Rebuttal Testimony at 13.  It then files, on the other hand, a proposed tariff that would make it unable to obtain the very funding it seeks.  By stating that US West will not guarantee availability of service, will not be liable for service delays, and will provide service to certain customers at the “sole discretion” of the Company--where it makes “business sense” to do so--US West’s proposed tariff will clearly make the Company ineligible to receive ETC universal service funding under the federal Act.  Section 214(e)(1) of the Act requires an ETC to serve any customers that request service within a designated service area.  The Company’s statement that “[w]hen US West is designated as an ETC, it will meet the requirements to access the universal service fund” (Jensen Rebuttal Testimony at 13) is simply false.  Hence, allowing the tariff to take effect would require that the Commission designate some other carrier as an ETC to serve higher-cost customers, even though US West is the de facto monopoly provider and no other company could possibly undertake that obligation.  US West’s proposal is obviously unacceptable, and should be rejected.

VII.
US WEST’S PROPOSED TARIFF CHANGES ARE INCONSISTENT WITH THE COMMISSION’S SERVICE QUALITY REQUIREMENTS SET FORTH IN DOCKET UT-950200.
The Commission in 1993 adopted rules establishing a minimum level of service quality to be observed by telecommunications companies providing service in Washington.  WAC 480-120-500 through 480-120-535; Rate Case Order, 169 PUR 4th at 431, 514.  In US West’s 1995-96 rate case, the Commission addressed substantial evidence concerning the serious service quality problems experienced by US West’s customers, and found that the Company had failed to meet its service quality obligations in several respects.  Public and expert testimony established significant problems involving the timely installation of service and undue delay in restoring service after outages occurred.  Rate Case Order, 169 PUR 4th at 430-439.

As a result, the Commission ordered that a customer guarantee program be implemented to include the following:

1.   For service orders for up to one residential and two business primary exchange access lines in any exchange not completed within five business days:  USWC will waive installation charges, and credit the basic monthly rate; provide at no cost Market Expansion Line/Remote Call Forwarding service which includes assignment of a telephone number, a USWC calling card, and a directory listing; and 

2.   For service orders for up to one residential and two business primary exchange access lines in any exchange not completed within 30 calendar days: USWC will offer a subsidy payment for cellular service at the rate of up to $150.00, less the recurring monthly rate for the local exchange service, for each month or partial month the order is held (and provide a cellular telephone) or voice messaging service or paging service or remote call forwarding service at the customer’s option.

Rate Case Order, 169 PUR 4th at 437.  See also id. at 439 (customer guarantee program to address problems experienced by large customers, Internet providers and telecommunications company customers).  In Docket UT-970766, the pending USWC rate case, Staff has advocated that these customer service requirements be expanded (by adding a $50 per customer credit for missed appointments and commitments, and requiring cellular phone service after five rather than 30 days), and be made a permanent part of US West’s tariff.

US West’s proposed tariff language changes, under which it “does not guarantee availability” of services and “shall not be liable for any delays in commencing service,” directly conflict with the customer service guarantee program which the Commission has required to address the Company’s service quality deficiencies.  Moreover, the language under which the furnishing of service would be subject to the Company’s “sole discretion” seriously undermines those same customer guarantees.  For this reason, in addition to the others set forth by Staff, the Commission should reject the Company’s proposed tariff.

VIII.
US WEST’S PROPOSED TARIFF CHANGES SHOULD BE REJECTED FOR SEVERAL PUBLIC POLICY REASONS.  

US West’s proposal not only is inconsistent with state and federal statutes and prior Commission orders, it constitutes extremely poor public policy.  Though the Company seems to skirt around the issue, the fact is that its proposal would leave many customers in its exchange areas unable to receive local telephone service.  At a time when US West is still the de facto monopoly provider, this result is simply unacceptable.  To leave the issue of providing service to resolution according to US West’s “business sense” will not do.
  As Mr. Spinks points out, this approach would treat each potential customer as merely a business transaction to be approved or rejected depending on the bottom line.  It would not include consideration of the positive network externalities which exist in the provision of basic telecommunications service.  Even though society may be better off by adding the customer to the network, the company might still elect to reject the customer.  Spinks Direct Testimony at 6.

Giving US West the “sole discretion” that it seeks may have other unintended anti-competitive consequences.  Even if the Company would not disconnect an existing customer, as Dr. Selwyn suggests is possible under the proposed tariff changes,
 US West clearly would have the ability to tell customers that it may be too costly to reconnect them, or that facilities may no longer be available upon return to US West, if the customer were to leave to try a competitor’s service.  The possibility that one might lose service as the price of seeking another company’s service, if only temporarily, would greatly slow down the implementation of competition in Washington.  Spinks Direct Testimony at 6.

Staff is also concerned that in filing its proposed tariff, the Company is essentially revisiting construction tariff changes that it proposed and then withdrew last year.  In Docket UT-960244, filed in February 1996, US West stated that it wished to clarify the conditions under which customers would be charged construction costs.  US West would have charged customers directly for 100 percent of the cost of adding plant beyond what the Company defined as “standard Company practices,” including the costs of reinforcing feeder and distribution plant and the switch, if necessary.  The costs were to have been paid in full, in advance of any work, and were nonrefundable.  Staff was unable to agree to this proposal and US West ultimately withdrew it.

The Company’s proposal here is even more radical: it would offer US West the option of charging the customer for the full cost of construction work or not providing any service at all.  Moreover, approving the proposed tariff would effectively resolve outstanding disputes regarding the applicability of construction charges in favor of US West.  The Consumer Affairs Section reports that there are 26 complaints pending in Washington that involve construction charges.  Staff is concerned that the current filing seeks to recover indirectly what the Company decided to forego through direct means when it withdrew the earlier filing.  Spinks Direct Testimony at 11-14.

Finally, US West displayed a remarkable lack of knowledge regarding the ramifications of its own proposal.  Although the Company contends that the radical tariff changes it proposes are immediately necessary to allow it not to suffer a “competitive disadvantage” in comparison with new startup companies, the Company stated that it had no documents explaining, justifying, supporting or describing either the decision to make the proposed tariff changes, or the effect of those changes on Company operations, planning, competitive position or capital spending.  US West further was unable to estimate the change in capital spending that it would have incurred over the past five years if its proposed tariff filing had been in effect, “because the records are not readily identifiable that one would use to determine which engineering jobs would have been eliminated.”  Ex. TLS-3, TLS-4, TLS-5  (US West responses to Commission Staff Data Requests Nos. 2, 15, and 16.)  The Commission should be especially wary of approving the extreme proposal offered  by the Company when that proposal is as ill-explained and supported as this one appears to be.

IX.
THE COMMISSION SHOULD INITIATE A RULEMAKING DOCKET OR USE CASE-BY CASE ADJUDICATION TO ESTABLISH APPROPRIATE CONDITIONS FOR THE PROVISION OF SERVICE AND FACILITIES BY INCUMBENT LOCAL EXCHANGE COMPANIES.
Perhaps most important for the Commission to keep in mind is that it need not resolve, or attempt to resolve, the obligation of US West to serve its customers once and for all, in determining that it should reject the Company’s proposed tariff revisions.  Staff recognizes that the competitive landscape in Washington may develop and change over time (despite certain contrary opinions in the Huber article relied upon by the Company), and that these changes might well require the Commission to revisit US West’s service obligations in the future.

The problem with US West’s approach is that rather than asking the Commission to adjust its service obligations where circumstances might warrant (e.g., in certain geographic areas where facilities-based providers offered true competitive alternatives to US West), the Company is demanding that the Commission take a sledgehammer to entirely demolish its obligation to serve.  In the deposition of Mr. Spinks, counsel for the Company guided the witness through a maze of ever-narrowing hypotheticals that appeared to suggest that there might be some limited circumstances in which US West and a competing company would be similarly situated, in terms of their ability to serve a select group of customers.  See Spinks Deposition at 24-28.  This may be true, but if it is: (1) it has not been established on this record; and (2) the Company’s proposed “solution” goes far beyond the limited problem it would purportedly resolve, by discarding US West’s service obligations altogether.

Staff recommends that the Commission reject the proposed filing.  Staff further recommends that the Commission initiate a rulemaking docket to establish appropriate conditions under which incumbent local exchange service companies furnish facilities for the provision of both retail and wholesale services.  Such a rulemaking procedure would allow the Commission to consider factual situations that might lead to differing service obligations, and would do so in a forum in which multiple affected parties could be heard.  Alternatively, the Commission may elect to resolve the matter on a case-by-case basis, which also would allow for the consideration of particular circumstances in carefully articulating, and if necessary, modifying, the obligations of incumbent LECs to serve their customers.  The Commission should not, however,  accept US West’s rash invitation to simply sweep away its service obligations.

X.
CONCLUSION
For the reasons set forth above, Staff recommends that the Commission reject the tariff revisions proposed by US West and initiate a rulemaking docket to establish appropriate conditions under which incumbent local exchange service companies furnish facilities for the provision of retail and wholesale services.

DATED this 22nd day of December, 1997.

CHRISTINE O. GREGOIRE

Attorney General

_______________________________________

GREGORY J. TRAUTMAN, WSBA No. 15501

Assistant Attorney General

Counsel for Commission Staff

�Indeed, RCW 80.36.320(2)(d) expressly includes service requirements within its scope, as it requires that competitive telecommunications companies at a minimum “[c]ooperate with commission investigation of customer complaints.


�Mr. Spinks confirmed that after speaking with all other 13 US West state members at a regional ROC oversight meeting in October 1997, there was “a general sense that there was very little, at this time, local exchange competition.”  Id.


�The report is authored by Peter Huber and funded by SBC Communications, Inc. and BellSouth Corporation. Id. at 1.  


�Staff assumes that the Commission will assess the validity of many of the Report’s other assertions (e.g., that residential service is “subsidized” and priced below cost, that cable and wireless competition is flourishing) in light of the prior findings of this Commission in its recent decision, where such assertions have in fact been disproved by Washington-specific evidence.


�As set forth below in part V, the Company’s arguments that it is being required to undertake service obligations without the ability to recover its costs is also without merit.


�US West’s proposed tariff would, however, render the Company ineligible for such status, as discussed in part VI below.


�It may be true, as US West suggests, that the previously approved tariffs of new entrants would also make them ineligible for ETC status (see Jensen Rebuttal Testimony at 13), and that those tariffs would have to be modified to state that the carrier would serve all customers requesting service within an exchange or some other designated service area, as a prerequisite for obtaining ETC status.  That question is irrelevant to the issue at hand here, however, and provides no basis for approving US West’s proposed tariff.


�Ms. Jensen states:





The Company will make available services where it does not have existing facilities or existing capacity to add facilities when the Company has an existing plan to add additional capacity in the near future or where it makes business sense to do so.  Service availability will not occur by a specified date; customers will be advised once such services are available.





Jensen Direct Testimony, at 4.


�US West’s proposed tariff states that “[t]he furnishing of service under this Tariff is subject to the availability on a continuing basis of all the necessary facilities . . . at the sole discretion of the Company.”  Dr. Selwyn suggests that the Company might choose to disconnect an existing customer under this language in order to provide a different and more lucrative service to another customer.  Selwyn Direct Testimony, at 7.  US West denies that this will occur, Jensen Rebuttal Testimony, at 6-7, but this simply demonstrates another problem arising out of the proposed tariff’s sweeping and ambiguous language.
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