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PROCEEDI NGS

JUDGE MACE: Let's be on the record in Docket
Nurmber UT-030614. This is the date that we have
schedul ed for the continued hearing in this proceeding,
and ny name i s Theodora Mace, Adm nistrative Law Judge.
Chai rwoman Showal ter and Commi ssioner Oshie are here on
the Bench with me. | would like to have oral
appear ances of counsel beginning with the conpany.

MR. SHERR: Good norni ng, Adam Sherr for
Qnest .

MS. ANDERL: Lisa Anderl also representing
Qnest .

MS. JOHNSON: Karen Johnson for Integra
Tel ecom of Washi ngt on.

MR. LEVIN: Richard Levin for Advanced
Telcom Inc., also known as ATG

MS. SINGER NELSON: M chel Singer Nel son here
on behalf of MCl, good norning.

MR. BUTLER  Art Butler for WBTEC

MS. FRIESEN. Good norning, Letty Friesen
here on behal f of AT&T and TCG

MR. FFITCH: Sinon ffitch, Assistant Attorney
General for Public Counsel.

MS. WATSON: Lisa Watson, Assistant Attorney

CGeneral for Conm ssion Staff.
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MR, THOWMPSON: Jonat hon Thonpson for
Commi ssion Staff.

JUDGE MACE: And on the conference bridge we
have a representative of the Departnment of Defense; is
that right?

MR. MELNI KOFF: That is correct, Your Honor,
St ephen Mel ni kof f.

JUDGE MACE: Do we have anyone el se on the
conference bridge?

Al right, | hear no response.

The parties have asked prior to us going on
the record this norning whether they can change the
order of the w tnesses so that M. Cowan woul d be first,
then M. Stacy, then M. Gates.

It looks like that's acceptable, so then the
first witness would be M. Cowan. |Is M. Cowan ready to
take the witness stand.

(Wtness R NEIL COMN sworn in.)

JUDGE MACE: All right, please be seated.

Go ahead.

Wher eupon,
R. NEI L COWAN,
havi ng been first duly sworn, was called as a wtness

herein and was exani ned and testified as foll ows:
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2 DI RECT EXAMI NATI ON

3 BY MS. FRI ESEN

4 Q Good norning, M. Cowan, by whom are you
5 enpl oyed, pl ease?

6 A AT&T.

7 Q You have before you what's been narked for
8 identification as Exhibits 701TC, 702RTC; is that

9 correct?

10 A That is correct.

11 Q Do you recogni ze 7017

12 A Yes, that's ny direct testinony in this case.
13 Q Do you have any corrections to make to your

14 direct testinony today?
15 A. One snal |l correction occurring on page 7,
16 Foot note Nunber 9, where it says or in that sentence it

17 should be for, F-O-R

18 Q Do you have any others to your direct?

19 A No.

20 Q Woul d you pl ease take a | ook at Exhibit 702
21 A Yes.

22 Q What is that, sir?

23 A. That's ny rebuttal testinony.

24 Q And do you have any corrections to nmake to

25 your rebuttal testinony?
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A I have two small corrections in that.
Q Woul d you pl ease nake those.
A On page 9, Footnote Nunber 15, Econom cs and

Technol ogy, Incorporated, and the slash needs to be
del eted. And after, the Enduring Local Bottl eneck
shoul d be inserted the Roman Nuneral 1. And then
Monopoly - -

JUDGE MACE: Can | just interrupt you for one
moment. It's going to read, Econom cs and Technol ogy,
Inc., Hatfield Associates --

A No, it should, sorry, it should read
Hatfi el d Associ ates, Incorporated, the Enduring Loca
Bottl eneck 11

JUDGE MACE: Thank you.

A. And Monopoly Power should be deleted in that
f oot not e.

MS. ANDERL: I'"msorry, Your Honor, |I'm
confused. So we del ete Economics and Technol ogy, Inc.?

JUDGE MACE: And it reads, Hatfield
Associ ates, Inc., the Enduring Local Bottleneck I
Roman Nuneral 11.

A. That's my --

JUDGE MACE: Then the Local Exchange
Carriers?

A Oh, excuse ne, Monopoly Power shoul d be
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1 i ncluded, so it says, Hatfield Associates, Incorporated,
2 Enduring Local Bottleneck Il, Mnopoly Power and Loca
3 Exchange Carriers, Second Edition 1997, that's how it

4 shoul d read

5 JUDGE MACE: Second edition?

6 THE W TNESS: Yes.

7 JUDGE MACE: 19977

8 THE W TNESS: Correct.

9 JUDGE MACE: Thank you.

10 A And there is one other correction
11 JUDGE MACE: Sorry to interrupt, but

12 presumably nunber 14 woul d change as well then, because
13 it refers to the prior and number 15, or is it, I'm

14 sorry, nunber 15 is the actual correct nane?

15 THE W TNESS: Those are two different

16 editions.

17 JUDGE MACE: kay.

18 M5. ANDERL: Perhaps | msheard, | thought

19 that this correction was to Footnote 15, or was it to

20 1372

21 JUDGE MACE: Is it to Footnote 157
22 THE W TNESS: 15.

23 JUDGE MACE: Thank you.

24 THE W TNESS: And | have one ot her

25 correction, are we ready?
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JUDGE MACE: Co ahead.

THE W TNESS: Thank you.

A And t hat occurs on page 11, line 17, the word
the after adopt should be del eted.
BY MS. FRI ESEN

Q Now, M. Cowan, if | were to ask you the sane
guestions today with the corrections that you have nade
in both your direct and rebuttal testinony, would your
answers be the sanme?

A. Yes, they woul d.

MS. FRIESEN. Your Honor, at this point |
nove for the admi ssion of Exhibits 701 and 702.

JUDGE MACE: Any objection to the adm ssion
of those exhibits?

Hearing no objection, | will admt the
exhi bits.

By my notes | see only Qmest and Staff signed
up for cross-exam nation of any of the w tnesses today,
and ny understanding of the order is that Qaest woul d be
first; is that correct?

MS. ANDERL: Yes.

JUDGE MACE: Co ahead.

MS. ANDERL: Thank you, Your Honor
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CROSS- EXAMI NATI ON

BY MS. ANDERL:

Q Good norning, M. Cowan.
A Good nor ni ng.
Q I'"m Lisa Anderl, | represent Qnest, | have a

few questions for you this norning. M. Cowan, are you

appearing as an expert w tness on behalf of AT&T?

A Yes, | am

Q In AT&T, who do you work for, who is your
boss?

A My direct boss?

Q Yes.

My direct boss is Natalie Baker.

CHAl RWOVAN SHOWALTER:  Ms. Anderl, is your
m crophone on?

M5. ANDERL: Yes.

CHAI RWOVAN SHOWALTER:  Okay.

M5. ANDERL: | will get closer to it.

CHAl RMOVAN SHOWALTER: Thank you, and
especially since remenber we have |listeners on the
conference bridge.

MS. ANDERL: Thank you.
BY MS. ANDERL:

Q What organi zati on are you in?

A It's actually listed formally in ny direct
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testi nony, the Network System Division, Local Services

and Access Managenent.

Q Do you have any enpl oyees who report directly
to you?

A No, | do not.

Q From readi ng your testinony, it appears as

though in the past your area of responsibility with AT&T
has been with regard to access charges assessed by
i ncunmbent | ocal exchange carriers; is that correct?

A That is correct.

Q M. Cowan, are access services conpetitive

services or nonopoly services in your view?

A The ones that we purchase are monopoly
servi ces.
Q So during your time with AT&T, you have been

there four years, right?

A Correct.

Q During that time, you have specialized in
revi ew and anal ysis of what you consider to be nmonopoly
services and the charges for those services?

MS. FRIESEN. |'m going to object to the form
of the question. It assumes facts that aren't in
evidence. M. Cowan has just testified that he is in
the -- he does work with I LEC access, and she has just

said that he is an expert at nonopoly services, so |I'm
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1 going to object to the question.

2 MS. ANDERL: Well, Your Honor, | would be
3 happy to restate the question. | don't think the
4 objection is well founded. | asked himif in his view

5 he had specialized in the last four years in the

6 anal ysis of services that he considered to be nonopoly
7 services. He had previously testified he revi ewed

8 | LECs' access charges and that he believed those

9 services to be nonopoly services, so it's hard for me to
10 under stand how ny question either msstates his

11 testimony or assunes any facts not already in evidence.
12 JUDGE MACE: | will allow the answer

13 A Can you restate the question then, please?
14 BY MS. ANDERL

15 Q Not exactly, but close

16 Is it correct that during your four years
17 wi th AT&T you have specialized in the anal ysis of what
18 you consi der to be nonopoly services?

19 A Yes.

20 Q During your enploynment with AT&T, have you
21 ever previously analyzed an incunbent's services for
22 pur poses of conpetitive classification?

23 A No, | have not.

24 Q Were you working for AT&T when AT&T

25 petitioned for conpetitive classification of its tol
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services, either at the state level or with the FCC?
A And what were the dates, if you don't mnd ne

aski ng, what were the dates of those two petitions?

Q Were you working for AT&T in 19867
A No, | was not.
Q Have you read the Washi ngt on Conmm ssi on order

granting AT&T's petition for conpetitive classification
of its toll services?

A I have cursory know edge of that order.

Q Have you read either of the two previous
Conmi ssi on deci sions regardi ng conpetitive
classification of Qwest's business |ocal exchange
services?

A. And what particul ar dockets are those? Are
you referring to the one regarding DS1 or hi gher
services?

Q Are you familiar with the orders by docket
nunber, M. Cowan? |If | were to give you the docket
nunbers, could you answer?

A Docket nunber and services involved | would
be.

Q Have you read the Commri ssion's orders in
Docket Number UT-990022 regardi ng high capacity
services?

A | have cursory know edge of that order.



0964
1 Q Have you read the Commi ssion's orders in
2 Docket Nunber 000883 regardi ng | ocal exchange services,

3 busi ness | ocal exchange services?

4 A Agai n cursory know edge of that order

5 Q When you say cursory know edge, what do you
6 mean?

7 A Just a general sense of the order

8 Q Have you read the order or --

9 A Parts.

10 Q -- have you had it described to you?

11 A Parts.

12 Q What parts?

13 A As | sit here today, | can't renenber what

14 parts | read.
15 Q When was the last tinme you | ooked at those

16 orders, M. Cowan?

17 A That woul d be probably about a nonth or two
18 ago.
19 Q Are you aware, M. Cowan, of AT&T's

20 announcenent sonme years back that it intended to enter
21 the |l ocal exchange market through total service resale?
22 A | don't recall that announcenent, no.

23 Q Are you aware of AT&T's announcements in the
24 past that it intended to enter the |ocal exchange market

25 through a fixed wireless application called Project
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Angel ?
A | am aware of that project.
Q Are you aware of AT&T's prior strategy to

enter the | ocal exchange tel ephone market through the
provi sion of services over cable facilities?

A | am aware of that.

Q M. Cowan, is it now AT&T's strategy to enter
the | ocal exchange market through UNE-P?

M5. FRIESEN: |'mgoing to object to this
line of questioning. It is well beyond the scope of his
direct and rebuttal testinony. Nowhere in that
testimony will you find anything about AT&T' s strategies
or AT&T's products. |If M. Anderl wants to cross
exam ne himon the testinony that he has provided to
this Commi ssion, | would ask that she do that. | think
this is well, well beyond the scope of his testinony.

JUDGE MACE: Ms. Anderl.

MS. ANDERL: Well, Your Honor, this wtness
testifies in opposition to Qwvest's petition. In his
testi mony he does discuss the state of the conpetitive
market. In his testinony at page 6, lines 3 through 5,
he states that the current state of the conpetitive
mar ket is unstable and not particularly effective in the
long run. | believe that that type of general policy

testimony from an expert witness enables ne to explore
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hi s knowl edge of current and prior strategies and all ows
me to lay a foundation to explore with himthe basis of
his testinony. | don't think it's inproper

JUDGE MACE: Well, ny sense of the questions
you're asking is that they're -- you're sort of putting
AT&T's conpetitive position at issue here. This case is
about Qnest's conpetitive services classification, and
have a concern about -- let's hold on for just one
noment .

(Di scussion on the Bench.)

JUDGE MACE: Overrule the objection

You can answer the questions.

THE W TNESS: Can you restate your previous
question, please?

MS. ANDERL: |I'msorry, |I've lost track of
where | was. | believe the question was sinply whether
AT&T was now intending to enter the market through
UNE- P, but could you read that back

(Record read as requested.)

A I know that's one formof entry, yes.
BY MS. ANDERL:

Q I s AT&T now serving business custonmers in the
state of WAshi ngton?

A Yes.

Q Via UNE- P?
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A Yes.

Q M. Cowan, are you aware that collocation is
not required for service to a customer via UNE-P?

A Yes.

Q Are you aware, M. Cowan, of any reason why
AT&T coul d not decide to serve a single custoner in a
Quvest wire center by the use of UNE-P?

MS. FRIESEN. Again, |'mgoing to object,
this is well beyond the scope of his testinmony, nor has
she laid a foundation that woul d suggest that M. Cowan
has any reason to know about the technical needs of AT&T
to serve any given custoner at any place in this state.

MS. ANDERL: Well, Your Honor, again, | would
respond by saying this witness has testified about the
current state of conpetition. | amtrying to explore
specifically how his testinony applies to AT&T in the
real world. He's made sonme broad generalizations, |
think it's perfectly legitimte to say, you know, how do
your broad generalizations play out vis a vis what AT&T
is actually doing or experiencing.

MS. FRIESEN. Your Honor, if | may respond.
Hi s generalizations in his testinony is based upon the
evi dence that Qmest and Staff has put into the record,
and it is limted to that. |If you |look back at his

testinmony, you will see that that's what it's limted
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to. He has not offered up evidence in regard to what
AT&T does, he is not an expert on AT&T's strategies, he
is not an expert on AT&T entry plans.

CHAl R\NOVAN SHOWALTER: Wl |, exactly what is
he an expert on?

MS. FRIESEN. He has offered up evidence or
he has offered up testinony in regard to what he thinks
the validity of the evidence that's in the record nowis
and whether or not it supports effective conpetition.

CHAl RMOMAN SHOWALTER: Just a m nute, excuse
me, | do not want people in the audi ence indicating
their agreenment or disagreenent. That's a form of
testifying, and the audience will not be denonstrative
in this hearing room

Al right, I"msorry, | was distracted.

MS. FRIESEN. M. Cowan is here solely to
exam ne the quality of Quest's petition and the Staff
i nvestigation. That's what his testinony centers on
You heard Ms. Anderl go over his background, what he
does and what he | ooks at, and his testinmony is limted
to an exami nation of Qnest's petition and Staff's
i nvestigation. He based his conclusions on that. You
know, | woul d suggest that going through what AT&T is
capabl e of doing with this particular w tness or not

capabl e of doing is largely speculative in nature,
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because that is not his area of expertise, and that
forms the basis for ny objections.

CHAl RWOMAN SHOWALTER:  Isn't the issue what
forms of conpetitive entry various players have, AT&T
bei ng one of them and whether those forns are
meani ngful or not?

MS. FRIESEN. | think we're going beyond the
mere forms of entry and into sort of the technical
requi renents of that entry strategy, and it seens to ne
we' re diving deeper and deeper and deeper into that.
That's wel|l beyond his know edge.

CHAl RMOVAN SHOWALTER:  Well, if it's beyond
hi s know edge, then he need not answer it.

JUDGE MACE: Ms. Anderl, you nmay proceed with
your cross-exan nation.

MS. ANDERL: M. Cowan, | believe there was a
guestion pending. Your Honor --

JUDGE MACE: Ask the reporter.

MS. ANDERL: |Is the question permtted?

JUDGE MACE: Yes.

MS. ANDERL: All right.

JUDGE MACE: That ruling was to overrule the
obj ecti on.

(Record read as requested.)

A | don't know.



0970

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MS. ANDERL:

Q What information do you need, M. Cowan, to
enabl e you to answer that question?

A Net wor k specifics on, you know, where the

exchange is.

Q Wy would it matter where the exchange is?

A | guess it's theoretically possible.

Q Did you read M. Reynolds' testinobny in this
case?

A Yes, | did.

Q Did you review the exhibits that he had in

his testinony, which were the information pages fromthe
t el ephone directory for Spokane?

JUDGE MACE: Do you have a specific
reference, Ms. Anderl?

MS. ANDERL: Your Honor, | thought | did. |
do.
BY MS. ANDERL:

Q It's Exhibit 8.

JUDGE MACE: Thank you.

A That was in his direct testinony?

Q Rebut t al

A. Rebuttal, I'"msorry. That's MSR-8, correct?
Q

Yes, it's also Exhibit 8 for the record.

Did you review that docunent prior to
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testifying here today?

A Yes, a while back, yes.

Q Can you take a | ook at page 2. Do you see
there at the top that it says, Spokane and vicinity
residence listings and that one of the towns for which

listings are provided includes the town of Elk in

Washi ngt on?
A That's what it says.
Q Can you turn to page 4. Do you see there it

indicates that it's a directory to phone service, and in
the lower right continuing over onto page 5 there's an
AT&T listing that AT&T offers both residential and
busi ness service?

A. | see that, yes.

Q Do you know i f any business custonmer in ElKk,
Washi ngton has ever contacted AT&T and requested

busi ness service from AT&T?

A "' m not aware that they have.

Q Do you know how AT&T woul d respond to such a
request ?

A I don't exactly know how t hey woul d respond,
no.

Q You don't have any responsibilities with

regard to AT&T's entry into the |local narket, do you?

A No.
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Q Did you hear |last nmonth Ms. Friesen ask
M . Reynol ds about the nmeaning of the phrase in the AT&T
price list to the effect that "services are avail able
where facilities permt"; do you recall that testinony?

A. Yeah, | recall that testinony.

Q And if you turn to Exhibit Nunber 1, which is
M. Reynolds' direct testinony, if you need a reference
there, he discusses that sane phrase on page 9, and he
states in his testinony that he has confirmed that such
a phrase exists in all 32 of the CLEC | ocal service
price lists that were analyzed for purposes of this
proceeding. Did you undertake any effort to confirmor
deny that that phrase does indeed exist in the AT&T
| ocal exchange price list?

A. I"'mtrying to catch the reference to his

testi nony, what page was that on?

Q Page 9.
A Page 97?
JUDGE MACE: | believe it's in the Footnote
Nurber 6.
A And your question is whether that's in AT&T' s

price lists?
Q The question was whet her you undertook any
effort to confirmthat that phrase does exist in the

AT&T price list?
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A No.

Q Okay. Can you tell ne, assuming that it
does, that that phrase does exist in AT&T's | oca
service price |list, what does that nean, services are
avail abl e where facilities permt?

MS. FRIESEN. Again |'mgoing to object. It
woul d have to be what does it mean based on this
Wi tness's particul ar opinion, not necessarily what
AT&T's intent is with respect to that phrase.

MS. ANDERL: Well, Your Honor, | would
suggest that this witness is offered as AT&T's expert
and AT&T's only witness in this proceeding. This is an
area that Ms. Friesen explored with M. Reynolds. It's
obviously an area of interest for AT&T. It seens
perfectly appropriate to explore it with the conpany
representative and have his representati ons be those of
AT&T, not sinmply Neil Cowan.

JUDGE MACE: | will allow the answer if the
wi t ness can make an answer on the basis of his
representati on of AT&T.

THE W TNESS: The question was what does that
mean?

MS. ANDERL: Yes.

A. From what | know, that nmeans where Qest

facilities are present. O actually, let me add on to
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that, where our facilities are present as well.
BY MS. ANDERL:

Q What facilities does AT&T depl oy when it
of fers service over UNE-P?

A. | believe it may involve an interconnection
trunk in sonme instances. There's a possibility that
it's totally owned by Qnest facilities. | nmean it just

depends on the configuration.

Q Does that concl ude your answer?

A Yes.

Q Do you know i f AT&T has any local switches in
Washi ngt on?

A I don't know how many, | believe there are
sone.

Q And what's the basis for your know edge?

A The basis of nmy know edge is based on the

data that was provided to Staff would indicate that we
do have switches in the state of Washi ngton.
Q Serving |l ocal customers?
A Yes.
JUDGE MACE: Your answer is?
THE W TNESS: Yes.
JUDGE MACE: Thank you.
BY MS. ANDERL:

Q And do you know what nmarkets those swi tches
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serve?

A Not precisely, no.

Q General l y?

A | simply know that they're in the state. |
mean how -- that's how generally | know.

Q Do you know what the geographic reach of

those switches is?
A. No.
Q Do you know i f they have LATAwW de coverage or
sonmet hing greater or sonething | esser than that?
MS. FRIESEN. Objection, asked and answered,

and again, this goes well beyond the scope of his direct

testimony. | understand that's been overrul ed, but for
the record | will interject the objections.
JUDGE MACE: | think the wi tness has answered

that he doesn't know
BY MS. ANDERL:
Q M. Cowan, turn to your Exhibit 701, please
your direct testinony, page 6.
A (Conplies.)
Q Lines 3 through 5, you state that:
The current state of the conpetitive
mar ket is unstable and not particularly
effective over the long run.

Is that your testinony?
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A That's correct.

Q M. Cowan, is it your position that UNE-P
based conpetitive entry does not constitute effective
conpetition?

A. My opinion -- | nean that's a way to enter a
market. |t does not necessarily mean you have any
degree of perfect conpetition based on the fact that it
has to purchase those services through Qwest in order to
provi de those services.

Q M. Cowan, is perfect conpetition the sane
thing as effective conpetition?

A "' m not naking that equation, no.

Q So ny question to you, is it your position
that UNE-P based conpetitive entry does not constitute
effective conpetition?

A Can you restate that question, please?

Q Is it your position that UNE-P based
conpetitive entry does not constitute effective
conpetition?

A If it's purely based on UNE-P, no.

Q Did you tell ne earlier that UNE-P was AT&T' s
entry strategy?

A It's one of them

Q Is it your position that UNE-P does not all ow

you to effectively conpete in the small busi ness market?
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A. I'"msorry, can you restate that, please?
Q Is it your position that UNE-P does not all ow

you to effectively conpete in the small busi ness market?

A It allows for conpetition, yes.
Q But not effective conpetition?
A. Based -- | nean are we saying if al

conpetition is based on UNE-P, no.

Q ' m aski ng you about your testinony,

M. Cowan. |'m asking you whether AT&T's position is
that UNE-P does not allow it to effectively conpete in
the smal|l business market, and I'mtrying to explore
that prem se with you.

A It allows us to conpete.

Q Ckay. Does it allow AT&T to conpete
effectively the way you have used that word in your
testi mony?

A In the long run effectively, no.

Q And what do you mean by that when you say

effectively?

A UNE-P is one node of entering into the
mar ket .
Q Does AT&T have plans to transition off of

UNE-P after it enters via UNE-P?
A I don't precisely know our marketing plans,

no.
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Q So you don't know whether AT&T plans to stay
with UNE-P or do sonething el se?

A I"'mnot, as | sit here today, |'m not
particularly sure of that, no.

Q But it's your testinony that UNE-P is not an
effective way to conpete in the long ternf

A I would agree with that.

Q Why is that?

A Because the underlying sol e whol esal e
provider is Quest in that case.

Q Why does that matter?

A Because you have -- it's quite different than
if we were totally conpeting on a facilities versus
facilities basis. That would be nore conpetitive than
purchasing the facilities from Quest.

Q Why ?

A. Because it is a formof resale of Quest
services. Qaest is the underlying provider.

Q M. Cowan, |'m not understanding the
distinction that you're nmaki ng. What about buying the
whol esal e services from Quest nmakes conpetition through
UNE- P not effective conpetition?

A. If I may, | will point us to ny
recommendation just below lines 3 and 5.

JUDGE MACE: What page are you on?
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THE W TNESS: Sane page, page 6, where the
| ast reference was.
JUDGE MACE: Okay.

A At least two facilities based conpetitors
coupled with sufficient stable supply of UNE-L and
UNE-P, that's what | have recomended that the
Conmmi ssi on consider for effective conpetition.

BY MS. ANDERL:

Q Yes, | understand that, M. Cowan. 1|'m
trying to go to the underlying rationale for your
conclusion. And so if you recall the question that |
asked, it was, what is it about purchasing underlying
whol esal e services from Quest that makes conpetition
t hrough UNE-P not effective conpetition? Can you answer
t hat question?

A | believe | provided the answer that because
it is dependent upon Qwest being the whol esal e provider
that it's not effective.

Q What is it about Qmest being the whol esal e
provi der that nmakes it not effective?

A It's dependent on a conpetitor that conpetes
in the sane market, and it's al so dependent on Quest
provi si oni ng those services on an efficient and
ef fective basis.

Q M. Cowan, are you famliar with how
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effective conpetition is defined in the conpetitive
classification statute here in Washi ngton?

A Yes.

Q Does that definition take into account
whet her conpetition is provided via purchase of

whol esal e services froma conpetitor?

A It doesn't single out whol esal e services, no.

Q M. Cowan, can | ask you to turn to Exhibit
707, please.

A. (Conplies.)

Q Do you recogni ze that, M. Cowan, as the

first six pages of AT&T's 2002 annual report?

MS. FRIESEN. |'m going to object again here,
and | understand it may be overruled. M. Cowan did not
testify to any of this stuff, and this is an inconplete
copy of our annual report. Quite as Qmest was upset
| ast we were together about producing a partial copy, |
too woul d prefer the entire copy be included in the
record.

JUDGE MACE: Ms. Anderl.

MS. ANDERL: Your Honor, we're happy to
provi de a copy. W have a conplete copy with us, and we
can certainly duplicate that. It's volunm nous and has
quite a bit of financial information in it that has no

bearing on the case fromour view W didn't want to
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burden the record with 100 or nore pages. W' re happy
to make it available for the record if that's the
request as to the conpl eteness issue.

| believe that it's clearly relevant. There
are statenments in this docunment with regard to entry
through UNE-P, and | wanted to explore sone of those
with this witness.

JUDGE MACE: | think the Conmi ssion would
like to have a full copy of the docunent. Do you have
copies with you here?

MS. ANDERL: | have just the one for now,
full one. W can nmke copi es over the [unch hour

JUDGE MACE: Very well

MS. FRIESEN:  Your Honor, one nore
observation, if I may. |If M. Anderl intends to go
t hrough this docunent and ask this witness if the
docunment says what it says and AT&T is willing to
stipulate to the entry of this docunent into this
record, | don't think this is a witness that has
conpi |l ed our annual report and can't do anything other
than sit there and confirmthat it says what it says.

JUDGE MACE: Ms. Anderl.

MS. ANDERL: Those were not the questions |
was going to ask. | wanted to ask M. Cowan about sone

of the specific statements in there vis a vis the
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testi nony he has just given.

JUDGE MACE: | think the witness is entitled
to ask the questions. | nmean the counsel is entitled to
ask the questions, the wi tness can answer them

CHAl RWOVAN SHOWALTER: We have to hear the
question before we -- Ms. Friesen, you mght -- | nean
this witness is testifying, has testified about what he
feels is effective conpetition and the elenments of it,
and I'm having a hard tinme understanding why it's
obj ectionable for Ms. Anderl to point to docunents that
cone from AT&T, this witness's enployer, that bear on
the question of whether an elenment is or isn't
effective.

MS. FRIESEN. M concern is froma procedura
standpoint. This witness has been proffered by AT&T not
as an expert on all aspects of AT&T' s business, but
rather to take a look at what is effective conpetition
under the statute as those terns are defined in the
statute and the evidence that's been | aid before you and
what he perceives to be as valid evidence versus
non-val i d evi dence.

While | understand that you would like to
hear about AT&T's entry strategies and sone of these
other things, | want it to be known to the Conmi ssion

that this witness is not the proper witness for that,
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he's not involved in that.

So while he is offered by AT&T, it's under --
it's inmportant for you to understand the limts of his
ability to testify as a "conpetent wi tness" on sone of
these issues that are extraneous to his testinony, and
that's the reason for ny objections, so that you wll
understand from a procedural standpoint for purposes of
the record what the linits are of his, not only of his
know edge, but of his testinmobny in general. So it is in
a very real way outside the scope of his testinony, but,
you know, and | understand your concerns as well

CHAIl RMOMAN SHOWALTER: It doesn't seemto me
that -- it's not so much what this w tness does or
doesn't know about a particular plan of AT&T as the fact
of the plan and how does that relate to these policy
argunent s about whether this is or isn't effective.

MS. FRIESEN. And to the extent M. Ander
draws those lines, | agree with you.

CHAl RAOMAN SHOWALTER:  And t he Conmi ssion
will draw those |ines as well

M5. FRIESEN: But | think a lot of the
guestions that have been asked so far, for example entry
strategi es and the technology related to serving a
particul ar custoner goes well beyond his know edge. She

has not been able to tie those back in.
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1 JUDGE MACE: Ms. Anderl, you nmay proceed.

2 MS. ANDERL: Thank you.

3  BY MS. ANDERL:

4 Q M. Cowan, the first two pages of the annual
5 report are unnunbered, and then as you get to the

6 nunbered pages | would ask you to turn to page 3.

7 A (Conplies.)

8 Q Have you had a chance to read this prior to
9 taki ng the stand today?

10 A Yes.

11 Q In the fourth paragraph down the annua

12 report narrative begins to discuss UNE-P, and in the

13 fifth paragraph there's a representation there in the
14 | ast sentence that AT&T has nore than 500,000 access

15 lines serving small businesses through UNE-P. Do you
16 see that?

17 A Yes, | see that sentence.

18 Q Do you see any statenent in the annual report
19 to the effect that AT&T believes that serving businesses

20 through UNE-P is not an effective way to conpete?

21 A Anywhere in the annual report?

22 Q Anywhere in the excerpt that | have given
23 you.

24 A I would adnmit that it says 500,000 access

25 lines served through UNE-P. | don't know how t hat
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translates to, you know, the state of Washington. Those
are national nunbers.

Q That wasn't ny question, M. Cowan.

Are you aware of any place where AT&T
di scl oses in the annual report that it is AT&T s
position that entry through UNE-P is not an effective
way to conpete in the |ocal exchange market?

A No, | do not see that.

Q Do you see in the paragraph that starts, nore
consuners and smal |l busi nesses; are you at that
par agr aph?

A Yes.

Q Do you see the second sentence that indicates
that it is AT&T's belief that the RBOCs | obbied
furiously to elimnate UNE-P and reduce conpetitive
choice. Wuld you take fromthat that the continued
exi stence of UNE-P increases conpetitive choice?

A I guess | would have to agree that it does
al l ow for additional choices.

Q And does that same paragraph subsequently
indicate at least at the time that it was AT&T' s beli ef
that it could enter the market and earn a reasonable
return using UNE-P?

A Are you referring to the | ast sentence in the

si xth paragraph?
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Q Yes.
A That's what it says.
Q Is there any indication there that AT&T

believes that such entry is not an effective way to
conpete for |ocal exchange business?

A. Can you restate that, please, or reask it?

Q Is there any indication in that passage that
AT&T believes that entry into the |ocal exchange market
through UNE-P is not an effective way to conpete?

A. | don't believe it says that, no.

Q M. Cowan, are you aware of what AT&T's
position is with regard to UNE-P in the triennial review

pr oceedi ngs?

A. From a high level I am aware of that.
Q And what is that?
A General ly speaking that we are wanting UNE-P

to exist, that switching, specifically switching, it
woul d be inpaired if it were not provided by the ILEC or
t he RBOC.

Q Turni ng back to your testinony, Exhibit 701
at lines 14 through 19 you appear to criticize Qwest's
-- did | give a page number, |'m sorry.

JUDGE MACE: What page was it?
Q Sorry, | just realized | hasn't done that,

page 6.
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1 A Page 6.

2 Q Where we were before, further down now, |ines
3 14 through 19. You appear to criticize Qwvest's petition
4 for failure to define the market on a granular basis; is

5 that correct?

6 A Correct.

7 Q I s AT&T conpetitively classified?

8 A Yes.

9 Q Do you have any idea how the market was

10 defi ned when AT&T was granted conpetitive

11 cl assification?

12 A | believe 25% market share was the standard
13 that was used in that case.

14 Q Actual ly, that's another question that | had
15 for you but not the one | just asked. The question was,
16 you were criticizing Qvest's petition for failure to

17 define the market on a granular basis in terns of a

18 speci fic geographic area; is that correct?

19 A Yes.

20 Q Okay. And you disagreed with Quest's

21 petition to obtain conpetitive classification over the
22 entire state; is that also correct?

23 A That's correct.

24 Q Okay. Do you have any idea of how the

25 geographi ¢ market was defined when AT&T was granted
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conpetitive classification?

A Not the geographic. | know it was for by
service. | believe that was the way it was | ooked at.
Q Do you have any reason to believe it was a

geographic area that was smaller than the entire state?

A | don't know

Q In going back to the answer you just gave ne
with regard to 25% market share, what were you referring
to when you gave ne that answer?

A. | use that in ny rebuttal testinony. That
was U-86113.

Q Is that AT&T's petition for conpetitive
classification of its toll services?

A. Yeah, for conpetitive tel ecomunications,
yeah, conpetitive classification, correct.

Q And is it your testinony that after reading
the order in that docket it's your conclusion that that
petition was granted upon a showi ng by AT&T that it had
75% mar ket share in this state?

A Sorry, can you restate that question?

Q Let me see if | can sinplify it. You
mentioned earlier a 25% market share, and | asked you
what you were referring to. You just gave nme a docket
nunber. Can you pl ease explain what the 25% and t hat

reference to the docket nunmber is neant to convey?
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A. My testinony stated that that was -- seened
to be inplied by M. Wlson in his testinony that that
was sone sort of standard that had been used in the

past. That's what | address in my testinony.

Q Can you turn to your direct testinmony 701 on
page 9.

A (Conplies.)

Q You state that Qmest has overstated the

nunber of conpetitive or alternative providers. That's
at line 3. |Is there a threshold number that would be a
determi native nunber of conpetitive or alternative

providers in your view?

A Page 9?

Q Yes.

A Li ne 3?

Q Yes.

A I''m not seeing that quote actually.

Q Sonetinmes the pagination is off.

A. Oh, | had the wong piece of testinony,

that's my fault. Page 3, correct?

Q Page 9.

A Page 9. There | address in the petition the
nunmber of regi stered CLECs.

Q Qnest did not claimthat the nunmber of

regi stered CLECs was representative of how many CLECs
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1 were actually providing conpetitive services, did it?

2 A | believe that's in the -- it's been used as
3 directional evidence. | believe M. Teitzel called it

4 directional evidence in this record.

5 Q Did Qwest claimthat all 161 CLECs regi stered
6 with the Comm ssion were actually providing conpetitive

7 services?

8 A Sinply that they are registered.
9 Q Now you state you claimthat Qwest has
10 overstated the nunber of alternative providers. |Is

11 there a threshol d nunber that would be deterninative of
12 effective conpetition in your view?

13 A I didn't make any recommendati on on a

14 t hreshol d | evel.

15 Q Turn to page 10, please, and | ook at your

16 testi nmony, sane piece of testinony, 701, page 10, |ines

17 12 through 14, you state that:

18 The Commi ssion should only consider

19 those conpani es that are operating and
20 the specific locations of their

21 customers.

22 Is that your testinony?

23 A. What |ines again, please?

24 Q 10 through 14.

25 A Yes, |I'mthere, what was the question again?



0991

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Is it correct that it's your testinony that:
The Commi ssion in this case should
consi der only those conpanies that are
operating and the specific |ocations of
their customers.

A. Yeah, | would agree that that would be an
effective way of determ ning conpetition in an exchange.

Q Did you review the UNE-P and UNE-L data that
Qnest submitted in this proceedi ng?

A Yes, | did.

Q Did you see that Qwmest has provided
quantities of UNE-P and UNE-L by wire center?

A Yes, | believe M. Teitzel provided that in
his direct testinony.

Q Is it your contention that the analysis
shoul d be even below the wire center |evel?

A I only proffered up exchange or wire center
| evel , nothing below that.

Q I'"m going to be exploring your direct
testinmony with you here for a while, so let's just flip
to the next page, page 11, lines 13 through 15. You
state there that:

The alternative providers of service do
not even offer a one for one conparison

of all the services in all the |ocations
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that Qwest wants reclassified.
Is that your testinony?
A That's correct.
Q And what's the basis for that testinmony?
Exami nation of the price lists offered by
M . Reynol ds.
Q You didn't | ook at the underlying price

lists, you just |looked at the synopsis that M. Reynol ds

provi ded?
A That's what | | ooked at.
Q Is the fact that each service provider does

not offer a one for one conparison of the services that
Qnest does a basis upon which you think the Comm ssion
shoul d deny this petition?

A. Coul d you ask that question again, please?

MS. ANDERL: Sorry, could |I have it read
back, pl ease.
(Record read as requested.)

A. I nmean that's just part of the evidence that
Qnwest provided. | didn't think that was concl usive, no.
BY MS. ANDERL:

Q You didn't think it was conclusive in what
way ?

A That that showed the nunber of conpetitors

actively in each market, | nmean and then exam nation of
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that summary of services. There wasn't -- it wasn't
clear to ne that we were -- sone matched up while sone
others didn't match up on their services.

Q Is the fact that sone of the conpetitors did
not match up, does that form a basis upon which you

thi nk the Commi ssion should deny the petition?

A It could possibly be part of it, yeah, a
reason.
Q Do the conpeting services need to be

identical to the services that Qwest is seeking
conpetitive classification of?

A Yeah, | nean that's -- yes.

Q VWhat's your authority for that, or what's the
basis for that answer?

A Basis, that's what's been asked as far as the
data in this case, that we have been asked to provide
line counts for those services. That's what you're
conparing to make market share judgnents and ot her

judgments on the extent of conpetition

Q M. Cowan, are you an econom st?
A No.
Q Do you have any background or training in

econom cs?
A Sorme.

Q What ?
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A I have had three classes in econonics
Q Under graduate | evel or graduate |evel?
A Bot h.

Q How many at the undergrad | evel ?

A Two.

Q Do the, in your view, do the conpeting

services need to be identical to provide conpetition or
just substitutable?

A Well, the statute says you have -- you can
consi der, you know, substitute products, and to judge
Qnest's petition you have to | ook at conpetition on
those services. That's what | have addressed in ny
testi nony.

Q So in your view, in order to be a substitute,
a service needs to be identical to the service for which

it is substituting?

A. Yes.
Q And what's the basis for that conclusion?
Well, that's |ooking at the, you know, for --
at conpetition based -- oh, for those services that

Qnest is seeking reclassification.

Q I"msorry, could you restate your answer?
didn't understand that. | asked you what the basis for
your conclusion is that in order to be substitutable for

a service, a conpeting service needs to be identical to
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it, what's the basis for that?

A The data that's been provided in this docket.

Q What do you nean by that?

A The various line count data for the services
t hat Qwest provides, the CLECs have been asked to
provi de such data for those services as well

Q And because the Conm ssion asked the CLECs to
provi de line count data, you believe that that neans
that in order to be considered effective conpetition, a
service needs to be substitutable and also identical to

the service for which conpetitive classification is

sought ?

A Well, one of the analysis that has been done
inthis --

Q M. Cowan.

A Yes.

Q Could I ask you to please tell nme if you

agree or disagree with my question and then give ne the
explanation. | understand it was a | ong question, but
I"'mtrying to get an understanding of what it is you're
sayi ng.
A Coul d you ask the question again, and | will
give you the yes or no response and then ny expl anati on
Q Is it your testinony that because the

Commi ssi on asked the CLECs to provide |ine count data,
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that is the basis for your conclusion that services need
to be substitutable for and identical to the services
for which conpetitive classification is sought?

A Yes, for a conparative anal ysis of narket
share, that's what was required, and that's the basis of
nmy response.

Q M. Cowan, does in your view voice mai

service conpete with tel ephone answering nmachi nes?

A Do they compete?

Q Yes.

A I would agree to that, yes.

Q Are those services identical?

A I would say they're close, yeah

Q Are they identical?

A No, one's nore electronic versus one could be

a manual tape.

Q M ght a person choose to substitute one for
the ot her?

A. That's a possibility.

Q Did you do any anal ysis of whether the
services offered by the 32 conpeting conpanies listed in
M. Reynolds' testinony are substitutable for the
busi ness services that Qwest seeks to have recl assified?

A | don't believe | did that particular

anal ysis on that, no.
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Q Turn to page 12 of your testinony.
A (Conplies.)
Q This is a confidential page, | don't believe

we need to have any discussion of confidential nunbers
on the record though. You have a discussion about the
nunber of CLECs subnmitting |ocal service requests at
lines 5 and 6. Did you performany analysis as to the
identity of the CLECs submitting those | ocal service
requests or LSRs?

A. No, | sinply |ooked at M. Reynol ds' exhibit
and took the nunmber at face val ue.

Q Did you performany analysis as to the
services that were requested on those LSRs?

A No, | did not.

Q On line 14 you reference that the LSR m ght

have been used to order an interconnection trunk; is

that right?
A Yes.
Q Isn'"t it true that interconnection trunks are

not ordered on LSRs but rather are ordered on ASRs?

A | believe they can be provided over an LSR if
it's predominantly a | ocal service.

Q Woul d you accept subject to your check that
Qnest's ordering process requires interconnection trunks

to be ordered on ASR?
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A Yes.

Q What about 911 trunks, are you aware under
Qnest's ordering process whet her those are provided
under an LSR or an ASR?

A. I'"mnot particularly aware, no.

Q Woul d you accept subject to your check that
they are not ordered on LSRs?

A | suppose subject to check, yes.

Q On page 13, generally you discuss the
quantities of UNE-P in service. Did AT&T respond to the
Conmi ssion's order requiring it to verify Quwest's line
count data for AT&T?

A We responded, yes.

Q Al so on page 13 and on to page 14 you discuss
CLEC growt h in market share and Qwest's decline in

mar ket share. Do you have that testinony in mnd?

A 13 and 147?

Q Yes.

A Got it.

Q You state that:

One of the reasons why a CLEC nar ket
share m ght have grown and Qwaest's m ght
have declined is that Qwmest's business
custoners m ght be goi ng out of

busi ness.
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1 Is that right?
2 A. Yes.
3 Q Isn't it true that CLEC busi ness custoners

4 could be equally affected by this factor?

5 A Yes, that's true.

6 Q You state that:

7 Qwest busi ness custoners may have cut

8 costs by reducing the amunt of

9 t el ecomruni cati ons servi ces purchased.

10 Is it true that CLEC business customers coul d

11 be equally affected by this factor?

12 A That is true.

13 Q You al so state that:

14 Qnest busi ness custoners nmight nove to a
15 nore advanced service with Qunest.

16 Is it correct that this might happen with

17 CLEC custoners as wel | ?

18 A That coul d happen.
19 Q Are there any factors that you have listed
20 that do not -- that affect Qmest's business custoners

21 but do not affect CLEC custoners?

22 A One second, please.
23 | believe they face the same pressures.
24 Q Turn next, M. Cowan, to your rebuttal

25 testi mony, Exhibit 702.
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(Complies.)
And turn to page 4, please.

(Conplies.)

o > O >

Lines 11 through 15, you state there that:
M. WIson concludes wi thout evidence
that provisioning pairing, OSS
depl oynent, and change managenent
processes prove that Qwest faces
effective conpetition.
Do you see that testinony?

A Yes.

Q And is it correct that you go on to discuss
this issue through page 7 of your testinony?

A. | believe going into page 7 brings up the 271
as wel | .

Q Now i n support of that testinony that you
have given there with regard to what you believe
M. WIlson said, you cite to M. WIlson's own testinony.
Your testinony, and this is a little confusing but |
need to ask you about this, your testinobny at Footnote 6

cites to M. WIlson's testinony at page 9; is that

right?
A Yes.
Q What | would like to explore with you is

where in M. WIlson's testinony does he conclude in your
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view that these factors that you have listed there prove
ef fective conpetition?

A In my view, he draws a conclusion that opened
mar ket s mean effective conpetition can occur.

Q Isn't it correct, M. Cowan, that in part of
the testinony that you cited, M. WIson is discussing
the fact that Qwmest has opened the |ocal market to
conpetition?

A He di scusses that, correct.

Q And is that the same thing as facing
effective conpetition?

A No, | would -- open market or opening per,
you know, opening -- market opening nmechani sns are
definitely different than actual conpetition.

Q And where in M. WIlson's testinony does he
say that they're the sane thing?

A Let me get his direct testimny. He offers
that along with the data that was provided by the CLECs.

Q ' m asking you to point ne, M. Cowan, to a
place in M. WIlson's testinony where he says that
opening the local market to conpetition is the sane
thing as effective conpetition.

A. I don't believe it states in his testinony
verbatimthat quote, no, or -- no. He relies on that to

show that it's open along with the data. That's what
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hi s anal ysi s was.
Q Well, but on page 4 of your testinony, didn't
you say that:
M. W1 son concludes that the existence
of provisioning pairing, OSS depl oynent,
and change managenment processes sonehow
concl usively prove that Qumest faces
ef fective conpetition statew de for al
its basic business services.
That's your testinony, isn't it?
A Yes.
Q And | asked you to tell nme where M. W/ son
said that opening the market to | ocal conpetition is the

sanme thing as facing effective conpetition, and now you

have told nme that he has not said that. |s that also
correct?

A Not directly, no.

Q Okay.

A. I nmean he inplies that the use -- inplies
that an open nmarket -- | mean, you know, it's inplied |
woul d say.

Q M. Cowan, could you turn to Exhibit 705 and
706.

A (Conplies.)

Q Did you have a chance to review these two
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exhibits prior to taking the stand today?

A Yes.

Q Can you tell nme, is there anything in Exhibit
705 that is incorrect with regard to AT&T's plan to
expand its | ocal service?

A. If anything is incorrect?

Yes.
I wouldn't know if anything is incorrect. |
know it says a press rel ease.

Q And on Exhibit 706, do you recognize that as
excerpts from AT&T's snmal |l and nedi um busi ness Wb site?

A I'"'m not exactly sure what -- which Wb site
or pages in the Wb site you're | ooking at.

Q After you received this exhibit, M. Cowan,
as a potential cross-exam nation exhibit, did you go to
the Web site to check whether these pages actually
appeared there?

A | believe they said excerpts fromthe Wb
site. |I'mnot sure exactly what pages you're referring
to though. That's what |'m--

Q I"'mreferring to Exhibit 706, pages 1 through

A. I mean | visited the Web site, but | nean if
you could show ne what the -- what, you know, the Wb

pages are that you're -- |I'mnot sure which ones you're
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| ooki ng at.
Q I'"m | ooking at page 1

JUDGE MACE: Do you have before you Exhi bit
7067

THE WTNESS: | have what | printed out from
that Web site.

JUDGE MACE: Does he have the marked Exhibit
7067

M5. FRIESEN: | thought that he did have 706,
let me bring mne up

THE WTNESS: Not in its entirety.

MS. ANDERL: Your Honor, maybe we coul d
shortcut this. If M. Friesen would be willing to
stipulate its admi ssion, | don't really have any ot her
guestions on it.

JUDGE MACE: Ms. Friesen.

MS. FRIESEN. We will take subject to check
the authenticity of these excerpts from our Wb pages.

I would ask, however, if we are allowed to stipulate or
if we are asked to stipulate that we are allowed to
augnent this with anything we think is mssing off those
Web sites with respect to these few pages that have been
excerpted. | don't understand the purpose of this
particular exhibit in relation to this witness, so it's

difficult for me to nerely stipulate to this entering
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the record. | don't know what it purports to show.

JUDGE MACE: Do you have, well, do you have
an objection then?

MS. FRIESEN: Yes.

JUDGE MACE: Ms. Anderl.

MS. ANDERL: If | may seek clarification, is
the objection as to rel evance?

JUDGE MACE: Ms. Friesen.

MS. FRIESEN. Yes. | seek clarification,
Your Honor, | don't understand the purpose of this
exhibit and particularly in relation to this w tness.
AT&T has not denied that it offers business services to
smal | businesses in the state of Washi ngton, hence this
becomes redundant evidence, if evidence at all, of
anything, so it's difficult for ne to know what the
purpose of this is.

M5. ANDERL: Well, Your Honor, we sinply
would like to have it as part of the record to have a
nore full and conplete description of the types of
services and service offerings that AT&T has, how it
conpetes for custoners, what it tells potentia
custoners. Clearly based on prior discussions, this
witness will not be able to answer questions about that
subj ect, and we therefore think it is relevant to have

that type of information vis a vis AT&T in the record.
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MS. FRIESEN. And, Your Honor, there is no
foundation for this docunent. That said, we don't -- |
mean we certainly -- I'mnot going to dispute with you
-- this may be AT&T's Web sites and it may indicate that
there are sone conpetitive offerings in Washington. |
can't tell fromthis page itself or fromany of the
pages contai ned whet her these are, in fact, out of
Washi ngton and what they purport to show.

(Di scussion on the Bench.)

JUDGE MACE: We're going to admt the
exhibit, it's relevant with regard to this witness's
testi mony about what does or doesn't constitute
effective conpetition. | would offer you the
opportunity, Ms. Friesen, to supplenent this with, if
you feel this isn't a conplete representation of AT&T's
Wb site, to supplenent with additional pages that would
conplete the picture.

MS. FRIESEN: Thank you.

JUDGE MACE: But we will admit the exhibit.

MS. ANDERL: Thank you, Your Honor
BY MS. ANDERL:

Q M. Cowan, | would ask you also to turn to
Exhi bits 708, 709, 710, and 711, and I sinply would |ike
you to verify for me that those are, in fact, AT&T' s

responses to Qmest Data Requests Number 6, 7, 8, and 17.
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A You said 7087

708 through 711.

Yes.
M5. ANDERL: Thank you. Your Honor, | have
no further cross for this w tness. I would offer all of

the cross exhibits with the exception of Exhibit 704,
which | did not use.

JUDGE MACE: |'mtaking a quick glance at
what's marked as Exhibit 711, and it indicates
confidential per protective order, yet my copy is not on
yel |l ow paper. |Is that confidential?

MS. ANDERL: M copy, Your Honor, of AT&T's
response to Qwest Data Request Number 17 does not
i ndi cate confidential on it. Oh, at the very top,
see.

JUDGE MACE: Right.

MS. ANDERL: It is not on yellow. | do not
know that we received it on yell ow.

JUDGE MACE: Ms. Friesen.

MS. FRIESEN. We probably served it on pink.

MS. ANDERL: Pink, well, col ored paper

JUDGE MACE: Well, let nme just ask this, is
there an objection to the adm ssion of the exhibits?
You can correct the designation as confidential after

you check to see whether it truly is confidential
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MS. FRIESEN. There's no objection.

JUDGE MACE: All right, I will admt the

exhi bits.

MS. ANDERL: Thank you, Your Honor

JUDGE MACE: You also offered 7037

MS. ANDERL: | believe that's a Staff cross
exhi bit.

JUDGE MACE: |'msorry, you're right, that's

Staff, thank you.

MR. FFI TCH:  Your Honor, excuse ne.

JUDGE MACE: M. ffitch

MR, FFITCH: | just have a clarification
guestion. M set of exhibits, cross exhibits from
Qnest, has sone pages in it that are answers to sone
qguestions nunbered, | guess it's at page nunbers 2 and
3, there's sone requests for adm ssion.

JUDGE MACE: What are you referring to?

MR, FFITCH: Actually, I'mtrying to describe
what |'mreferring to right now This is --

MS. ANDERL: | think | recognize the problem
Your Honor. When we received the data request responses
from AT&T, they were nmultiple responses on a single
page, and we therefore had to, when we nmade a copy, we
provided this information in addition to what we wanted

sinmply to be an exhibit, but that was done as opposed to
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trying to alter or edit the AT&T response format in any
way.

JUDGE MACE: So that in effect what's marked
as Exhibit 708 is AT&T's response to Qwmest Exhibit
Di scovery Response 67

MS. ANDERL: There may be --

JUDGE MACE: Even though there are references
to other portions of discovery responses on the page?

M5. ANDERL: That's right, Your Honor, and we
don't intend --

JUDGE MACE: |If you | ook at your exhibit
list, M. ffitch, then 709 would be the response to
Nunmber 7, 710 would be the response to Number 8, and 711
woul d be the response to Nunber 17.

MR, FFITCH: Thank you, that clarifies.

JUDGE MACE: And | just want to verify,
you' re not offering proposed 704.

M5. ANDERL: That's right.

JUDGE MACE: But you are offering the
remai nder of the exhibits marked 705 through 7117

MS. ANDERL: Yes.

JUDGE MACE: And they are admitted in
evi dence since | heard no objection to their adm ssion

I would like to take a recess now for 15

m nut es.
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1 (Recess taken.)

2 JUDGE MACE: Who will be crossing for Staff?
3 MS. WATSON: | will be, Your Honor.

4 JUDGE MACE: Co ahead.

5

6 CROSS- EXAMI NATI ON

7 BY M5. WATSON:

8 Q Good nor ni ng.

9 A Good nor ni ng.

10 Q Woul d you please turn to Exhibit 701, page
11 16.

12 A (Conplies.)

13 Q And | would like you to ook at lines 14

14 through 16. Are you there?

15 A Yes.

16 Q You state that:

17 The conpetition Qrmest faces via UNE-P

18 provi si on basic business service will at

19 least initially and in sonme cases

20 forever disappear.

21 Correct?

22 A Correct.

23 Q Are you referring to the potential effects of

24 the FCC s recently released triennial review order?

25 A That is one factor leading to the
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di sappearance of UNE-P or the potential, excuse ne, the
potenti al di sappearance of UNE-P

Q Are you aware that the triennial review
requires state conm ssions including this Comm ssion to
conduct proceedings to analyze the |ocal narket to
determ ne whet her inpairnment exists regarding certain
unbundl ed el enent s?

A. Yes.

Q And a finding of no inpairnment nmeans that a
| ack of access to an incunmbent's network el enents does
not pose a barrier to entry that would nmake entry
uneconom c, correct?

A Determ nation that the switching portion is
-- there's no inpairnment on that, is that correct; is

that what you're saying?

Q Ri ght .
A That woul d be their, yeah, their ruling.
Q And if the Comm ssion finds inpairnment, then

Qnest woul d be required to continue providing the
unbundl ed el enents, correct?

A Correct.

Q If I could turn your attention to that sane
page, page 16 of 701 at lines 16 through 17, you state
there that:

The fact that UNE-P nay or may not be
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allowed in the future creates

uncertainty in CLECs' business plans.

Correct?
A Yes, | state that.
Q The triennial review orders rel ease has added

sonme certainty to CLEC business plans, hasn't it?

A I would say sonme. However, | nmean |'m
general ly aware of notions at the federal level to stay
that order or to revise it in some way, so it's --
there's still a, you know, sone uncertainty, yes.

Q AT&T has reacted favorably to the triennia

review order, hasn't it?

A Yes.

Q Wul d you please turn to Exhibit 703.

A. (Conplies.)

Q This is an AT&T press release; is that
correct?

A This is the press rel ease on Septemnber 8th,

2003, right, yeah.
Q And according to AT&T's press rel ease, AT&T
is currently serving 1 MIlion small business phone

| i nes nationw de, correct?

A That's what it indicates.
Q And t he plan through which AT&T serves those
custoners is called the All In One Plan, correct?
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Referring to what, the second paragraph, yes.
Are you famliar with the All In One Plan?
Generally.

Coul d you describe what that plan provides?

> o » O >

I don't know all the specifics. | do know
that it tends to be, you know, provisioned through UNE-P
and sone anal og, maybe sone digital conponents to it.

Q And it conbines | ocal and |Iong distance
calling on a single bill?

A Yes.

Q Do you know if it provides other services,
data services or other vertical features?

A ["'mnot -- | don't know all the specifics of
the plan. | knowit's a -- generally kind of a, you
know, a bundl ed offer

Q AT&T provides this plan primarily through
UNE- P, doesn't it?

A Yes.

Q On page 1 of Exhibit 703 in the third
par agr aph under the bold print, do you see a quote from

Davi d Dor man?

A VWhat's the paragraph again, |'msorry?

Q It's the third paragraph under the bold
print. It begins, our business mlestone.

A Yes, | see it.
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M. Dor man

my own --
questi on,

I f you hav
can ask th

for us to

Woul d you pl ease explain who David Dorman is?

He's the Chairman and CEO of AT&T.

In response to the triennial review order,
st at ed:

Qur business nl estone and consuner
commi t nent are acknow edgnments of the
FCC s willingness to stick to the intent
of the Tel ecommuni cati ons Act, and we're
confident that the states will do the
same. The Commission, in this case
referring to the FCC, adopted, or I'm
sorry, opted to continue making the
benefits of |ocal conpetition avail able
to the people who matter nost, the
custoner seeking the best value for
their tel econmunications doll ar.

Is that correct?

CHAl RMOVAN SHOWALTER: |'m going to interpose

the point of your question is to ask a

not to introduce testinmny of another wtness.
e a question to ask about that statenent, you

e witness to read to hinself that statenment or

read that statenent.

MS. WATSON: Ckay, | guess | --

CHAl RMOVAN SHOWALTER: And then you can ask a
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question about it.
MS. WATSON: Ckay, |'msorry, | guess | went
about it the | ong way.

BY MS. WATSON

Q Do you have M. Dorman's statement in mnd?

A. Is it in this press rel ease?

Q It is, it's in that third paragraph.

A So it's the top two |lines, correct?

Q Actually, it's the entire paragraph

A. Okay.

Q It says said M. Dorman in the nmddle of his
stat ement.

A | see the quote, yes.

Q Ckay. M. Dorman's statenment along with the

rest of this press release are based on nanagenent's
beliefs and a nunber of assunptions regarding future
events, correct?

A Yes, and that's why they would include the

safe harbor footnote to the press rel ease, yes.

Q Right, and |I'm sorry about the |anguage.
A Ri ght .
Q So it's fair to say that AT&T is fairly happy

with the triennial review order and | ooking forward in
devel opi ng its business plan?

A Generally, yeah, | would agree. And
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initially, you know, it was encouraging for the fact
that the node of entry into the |local market will be
preserved possibly. | mean of course there's
uncertainties surrounding that, but | think it was
encouragi ng to the conpany, yes.

Q Now i f you could please turn to Exhibit 701
page 5, and | would like you to |look at lines 21 through
24. You allege there anmobng other things that:

Qnest m ght engage in poor whol esal e
qual ity, delayed service provisioning,
and a nyriad of other acts ainmed at

destroyi ng conpetition.

Correct?
A Yes.
Q Whol esal e service quality includes service

provi sioning issues, doesn't it?
A Say that again.
Q Service provisioning i ssues cones under
whol esal e service quality, correct?
A | believe it does, yes.
Q And if you would refer to Exhibit 702, page
15, lines 12 through 14, you state there that:
CLECs nust have a stable and reliable
source of whol esale supply in the

rel evant market in order to even serve
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basi ¢ busi ness custonmers in any given

wWire center.

Correct?
A Yes.
Q Keepi ng those two statenents in mnd, | have

a couple of questions I would Iike to ask you. Are you
aware that the Conmm ssion would continue to have

regul atory authority over Qmest's whol esal e services
even if conpetitive classification is granted?

A. | believe that's true, yes.

Q So conpetitive classification in this case
woul d only apply to the retail services requested in
Qnest's petition, correct?

A. Yes. However, you know, the whol esal e side
is, you know, input that | believe that should be | ooked
at in this case.

Q And the primary result of conpetitive
classification would be to allow Qrest to utilize
pricing flexibility with regard to the services
classified as conpetitive, correct?

A Can you say that again, sorry.

Q The primary effect of conpetitive
classification in this case would be for Qwest to be
allowed to use pricing flexibility for the conpetitively

cl assified services?
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A. | believe that's their intent, yes.

Q Is it your understanding that Qeaest woul d be
required to charge prices for the conpetitive services
that cover the cost of providing those services?

A. I would hope that they would cover the costs.
I mean | don't want to get into a debate on what costs,
you know, on the various definitions of costs, but |
believe that it should cover, you know, cost, | nean
however you want to define it.

Q Ri ght, and without defining -- | don't want
to get too specific into what costs are, but what |
would Iike to -- what | would like to ask you is whether
you' re aware that Qwest would be required to cover those

costs through the prices that they charge --

A. Yeah, | woul d hope --
Q -- for those conpetitive services?
A Yeah, | would hope that that would definitely

be a requirement.

Q Are you aware that that is a requirenment?

A I don't know at the specific cite or
anyt hing, no, but | believe that to be true.

Q Is it your understanding that the Com ssion
may i nvestigate prices charged for the conpetitive
servi ces upon conpl aint?

A Upon conpl ai nt, vyes.
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Q And the Comm ssion may reclassify a
conpetitive service if reclassification is in the public
interest, correct?

A I"msorry, again.

Q The Commi ssion may reclassify a service
that's been conpetitively classified if reclassification
is in the public interest, correct?

A Upon after receiving a conplaint, that's how
| understand it, then they would be able to do that.

Q The public interest could include
reclassification if Qwmest engages in acts ained at
destroying conpetition, couldn't it?

A Yes.

MS. WATSON: If | could have just a nonment.

At this time | would |ike to nove for entry
of Exhibit 703.

JUDGE MACE: Any objection to the adm ssion
of Exhibit 7037

MS. FRIESEN. No objection.

JUDGE MACE: | will admit that exhibit.

MS. WATSON: And | have no further questions.

JUDGE MACE: Let ne turn then to the

comm ssi oners.
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EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER:

Q Yes, | have a question regardi ng your
testinmony in Exhibit 701, page 6, and |I'm | ooking at
lines 5 through 8 where you tal k about your
recomendati on of what we should consider before we find
an area to be subject to effective conpetition. MW
first question is to get a common definition. Wen you
say facilities based conpetitors, first of all, are you
referring only to landline conpetitors?

A | believe what |'mreferring to there, Madam
Chai rwoman, is where the CLEC has its own facilities in
the ground, not dependent on significant portions of
Qnest ' s network

Q Al right. But fromyour answer, | assune
you're referring to landline conpetitors as distinct

fromsay wireless or voice over Internet?

A Ri ght .

Q O cabl e?

A Yeah, that recommendation --

Q If you could just answer ny questions one at
atime, I"'mgoing to take you through this.

A Yes.

Q So are you referring only to landline?

A Yes.
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Q Al right. And second, when you say
facilities based, what facilities are you assum ng are
owned by the | andline CLEC?

A I would believe it would be the
i nterconnection or the trunks fromsay for exanple
AT&T's POP or other local switch to the custoner or the
| oop.

Q But not the loop itself?

No, in that case it would be the |oop
because | also refer to the UNE-L, that would have to be
anot her input to the recomendati on

Q So when you say facilities based conpetition,
you' re assum ng ownership of facilities by conmpetitors
up to the point of the loop; is that correct?

A. I would say up to and including the | oop
t hat woul d be even better.

Q Well, | guess my question is, under your
definition or use of the termfacilities based
conpetition, do you admt of any part of the facilities,
i ncluding the | oop, that would be owned by Qwest, or are
you assuning that everything all the way right to the
house is owned by the conpetitor?

A. That's what |'m assuning, the latter.

Q Al right. So on line six here then, are you

saying that in order for us to find effective
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conpetition in let's say an exchange, that there needs
to be at | east two CLECs who own everything up to and

i ncluding the loop to the house?

A Yes.

Q Next question, why two, why not one, why not
three?

A | picked up this from advocacy use in other
jurisdictions. It seems to be conpany policy to suggest

this, and so that's what | used since the conpany has
basically allowed for it to be, you know, placed in the
public realm That's what | believed should be used
rather than coming up with my own i ndependent, you know,
recommendat i on.

Q So you personally don't have an expl anati on
for why two is necessary and one facilities based
conpetitor will not suffice?

A. Well, | can provide a, you know, opinion. |
t hi nk, you know, the nore facilities based conpetitors
woul d nake it easier to declare effective conpetition
In fact, the data that's been seen, if all those
nunbered |ine counts were based on facilities based
carriers or CLEC owned lines, |I think then there would
be, you know, a very good case to make for, you know,
effective conpetition.

Q Yes, but one is nore than zero, two is nore
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1 than one, three is nore than two.

2 A Correct.

3 Q That's why |'m asking why you draw the |ine
4 at two, and what | hear you saying is that's not your

5 personal informed opinion, it's the position of your

6 conpany?

7 A Correct.

8 Q Then you say there should be two facilities
9 based competitors coupled with a sufficiently stable

10 supply of UNE-L, UNE-P, and resale. 1Is it your view
11 that in any event there nust be two facilities based

12 conpetitors or that if there were a greater degree of
13 the supply of UNE-L, UNE-P, and resale, that m ght

14 justify a | esser degree of facilities based conpetitors,
15 say one? And then flip side of that, if there were a
16 | esser degree of UNE-L, UNE-P, and resale, that m ght
17 call for three facilities based conpetitors? Are these
18 dependent or | think the econonmi st termis

19 non-orthogoni al, but will one dinension vary with the
20 ot her di nmension, by which I nean one di nensi on being how
21 many facilities based conpetitors and the other the
22 presence of UNE-L, UNE-P, and resal e?
23 A. I don't have an exact mx of, you know, if
24 you have X ampunt of UNE-P, UNE -- or X and Y of UNE-P

25 and UNE-L, does that offset the |ack or the fact that
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there's only one facility, | don't have any sort of, you
know, analysis to that degree, no.

Q Okay. And then in another place you talk
about the 25% market share, and |I'm uncl ear whet her you
think we need to find both the presence of these factors
on page 6 that we have just discussed as well as a
t hreshol d market share, or are those stated in the

alternative?

A That's not necessarily -- | didn't offer that
up as an alternative. That's what | have seen -- picked
fromM. Wlson's testinmony is inplied and -- because it

-- | nean we have been | ooking at primarily market share
data and the HHI. | have not addressed the HH data.
The market share data | believe he seens to inply that
fromthat case 25% was the benchmark used, so | sinply
did an analysis, well, if that's what's used in this
case, then X ampunt of exchanges would qualify. 1'm not
sure if he was offering that up as an exact benchmark.

Q Okay. But then what | hear you saying is
your recomendation is actually here on page 6 that we
shoul d find the presence of two facilities based

conmpetitors coupled with the other services?

A Yes.
Q Before finding effective conpetition?
A Yes.
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CHAIl RWOMAN SHOWALTER:  Thank you, | have no
further questions.

COW SSI ONER OSHI E: | have no questi ons.

JUDGE MACE: Redirect.

MS. FRI ESEN.  Yes.

REDI RECT EXAMI NATI ON
BY MS. FRI ESEN
Q Wel |, congratul ations, M. Cowan, first tine

you have ever testified.

A Thanks.

Q Are you nervous?

A No.

Q I would like to take you back to sone
guestions posed to you by Ms. Anderl. She asked you a

series of questions ained at eliciting whether or not

you believed UNE-P in and of itself was "effective

conpetition”. Do you recall those questions?
A Yes, | do.
Q Now when you use the termeffective

conpetition, what definition are you using?

A | believe the definition resides in the
statute. That's what -- where it is defined and all of
the conponents of what effective conpetition neans.

Q And does UNE-P by itself equal all of those
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conponents in the statute?

A No, that's just sinply one node of entry for
conpetitors.

Q Does AT&T contest that UNE-P is a conpetitive
entry strategy?

A. It is a conpetitive entry strategy, yes.

Q Okay. You al so spoke with Ms. Anderl about
whet her or not services have to be identical or
substitutes, and I was kind of unclear as to what you
were saying. |If by identical -- well, let me back up

By identical, did you nean they have to be
bot h anal og services that are conpared for purposes of
this proceeding, or could they be analog and digital?

A. Well, | guess this highlights one of ny
confusion or nmy confusion in this case, and that's that
we have to -- the applications for anal og services, and
yet there seenms to be digital services that provide the
equi val ent, and they could be identical

Q So by identical, when you were talking to
Ms. Anderl, by identical are you suggesting to the
Commi ssion -- well, let ne ask you this.

Coul d the Conmi ssion consider the substitutes
that Ms. Anderl| offered up, that would be voi ce mai
versus an answering nmachi ne, would those be adequate

substitutes for this Comm ssion to consider?
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A. That exanpl e was, you know, those were
adequate substitutes.

Q Okay. And when you | ooked at M. Reynol ds
price matri x and you concluded that you couldn't do a
one for one conparison for identical services, what were
you trying to indicate there?

A That that exhibit shows -- | nean this --
that there are a nunber of conpetitors out there
provi ding certain types of services, but, you know, I|ike
1FB, 1FB across the board, | didn't see that conparison
Sone were individual case bases, there seenmed sone
di screpancy. | couldn't draw a firm concl usion from
that exhibit other than there's a possibility that they
could be providing the sane service, analog, digital
I''mnot sure.

Q Was it your understanding fromthis

particular petition that it's anal og services that are

at issue?
A Yes.
Q And in addition to the discussions about

i dentical service versus substitutes and effective
conpetition, Ms. Anderl also talked to you about the
di stinction between LSRs and ASRs. Do you know what
t hose are?

A I know an LSR is a |local service request and
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an ASR is an access service request.

Q And is it your understanding that a CLEC
could order an entrance facility, which is an
i nterconnection trunk under Section 7 of Qemest's SGAT,

t hrough an LSR?

A | don't have that --

Q You don't recall?

A Yeah.

Q Ms. Ander| also talked to you about

M. WIlson's testinony and the conclusion that you drew
fromreading his testinony where you said it was inplied
in his testinony that he equates open markets with
effective conpetition. Could you explain to ne how you
canme upon that understandi ng?

A. | believe he makes that inplication on page 6
and 7 of his direct testinony where he lists the 11
prerequi sites and then nentions, you know, the 271
Qnest 271 cases, 271 case, and with the evidence that's
been aggregate, you know, conpiled by Staff, | think he
draws that concl usi on.

Q So he's |l ooked at the prerequisites to
conpetition out of other petitions on page 6 of his
testinony; is that where you are?

A Yes.

Q And he concl udes based on those prerequisites
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and | ooking at the 271 proceeding that those

prerequi sites have been net?

A Yes, he concl udes that.
Q Okay. Staff spoke with you a little bit
about page 5, line 22 of your direct where you're

tal ki ng about whol esal e service quality. Could you turn
to that, please

A (Conplies.)

Q I think the thrust of Staff's questions were
that because there's this whol esale service quality
mechani sm and sonething called the perfornmance assurance
pl an coupled with the Comri ssion's authority to enforce
t hose things that CLECs are sonehow okay, that those
things can't be mani pul ated contrary to what you have
said at page 5, line 22 of your testinony. Could you
explain to ne, say use collocation as an exanple, why a
| ate delivery of collocation even though there's a
penal ty under PAP m ght not preserve the CLEC s business
cust oner ?

A Under collocation | amaware that the penalty
is that 1/10 of the nonrecurring charge per week that a
collocation is delayed, which | nmean | believe that's
the nunber that |1've gotten fromone of nmy co-workers is
around about $9, 000 per instance per week.

Q So if the collocation isn't delivered on
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time, can AT&T serve any custoners that are dependent on

that coll ocation?

A My understanding is no, they wouldn't be able
to.

Q And whil e AT&T might receive a penalty, do
you think it will hang on to its custoners?

A | nean it's hard to say, but | nean if a

custoner is needing service i mediately, then they would
-- might seek to take their business el sewhere.

MS. FRIESEN. | have no further redirect,
Your Honor.

JUDGE MACE: Ms. Anderl.

MS. ANDERL: A few foll ow up questions.

RECROSS- EXAMI NATI ON
BY MS. ANDERL:

Q M. Cowan, didn't we discuss earlier whether
there was a need for collocation in order to provision
services via UNE-P?

A Yeah.

Q And as | recall your testinony, it was your
belief at |east that collocation was not necessary to
provi sion services via UNE-P; is that right?

A From ny understanding, it's not required.

Q So if AT&T were providing services to a
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nunber of business custonmers via UNE-P and wi shed to
convert those customers to UNE-L and was waiting on a
collocation in order to do that, isn't it true that AT&T
could sinply continue to provide service over UNE-P
until the collocation was ready?

A. | suppose that coul d happen, yes.

Q You spoke with the Chai rwoman about your
testinmony in Exhibit 701, page 6, and at lines 5 through
8 you discussed that the Commi ssion ought to only
consi der whether there are at |east two | andline
facilities based conpetitors. Wuld that be in an
exchange or in a wire center?

A | believe | nmean for all intents and purposes
wire center and exchange are fairly simlar. Yes, |
t hought ny testinony does go to that granular |evel.

Q Now | understood you to say that optinmally
those facilities based carriers would own all of the
network facilities including the Iocal loop to the
custoner; isn't that right?

A Yes.

Q Is that for every single custonmer in that
Wi re center or exchange or only for a portion of thenf?

A. | didn't break ny -- | didn't -- ny
reconmendati on doesn't go to that |evel, no.

Q Can you tell me?
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A No.
Q So if a facilities based carrier owned
facilities to two custonmers in an exchange, woul d that

be enough?

A. | suppose it's possible that they could, you
know, have -- own loops to five custoners and then
serve, you know, two via UNE-L. | guess that's a

possibility, yes.

Q So you' re not recomrendi ng that those
facilities based carriers be required to build networks
that are entirely identical to the underlying Quest
network, are you?

A | believe it -- | nmean that would be better
t han havi ng dependence, you know, nostly on Quwest.

Q So is it your testinony that prior to the
Conmmi ssi on granting Qmest conpetitive classification for
its anal og busi ness services, there should be two
facilities based carriers in the state of Washi ngton who
have facilities to each and every Qmest business

custoner | ocation?

A Just for the entire state or | nean in each
exchange?
Q If the request is for a statew de grant of

authority or a conpetitive classification rather

A I think you have to | ook at the exchange
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level, yes. | think that has to be | ooked at.

Q My question was, is it your recomendation
that there be two facilities based conpetitors with
facilities to each and every Qwmest busi ness custoner

| ocation prior to granting this petition?

A. Not each and every, no.
Q How many?
A I don't have a figure. | didn't take ny

recommendation to that |evel, no.
MS. ANDERL: Thank you. Nothing else, Your

Honor .

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER
Q | just have one clarifying ny own question
earlier. | believe when we were discussing facilities
based | asked you if that would nean facilities up to
the house, and | should have said customer or business
custoner. Would your answers have been the sane had |
used that tern®
A Yeah, | made that assunption.
CHAI RWOVAN SHOWALTER:  Thank you.
THE W TNESS: Thanks.
JUDGE MACE: Ms. Watson.

MS. WATSON: Commi ssion Staff has no further
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1 gquesti ons.

2 JUDGE MACE: Thank you.

3 Thank you, M. Cowan, you're excused.

4 (Di scussion on the Bench.)

5 JUDGE MACE: We'll resunme at 1:30, we'll

6 recess now for lunch, thank you.

7 (Luncheon recess taken at 11:50 a.m)

8

9 AFTERNOON SESSI ON

10 (1:35 p.m)

11 JUDGE MACE: The next witness is M. Stacy.
12 (Wtness MARK L. STACY sworn in.)

13 JUDGE MACE: Pl ease be seated.

14 Ms. Singer Nel son

15 MS. SINGER NELSON: Thank you, Your Honor
16

17 Wher eupon,

18 MARK L. STACY,

19 havi ng been first duly sworn, was called as a w tness
20 herein and was exani ned and testified as follows:

21

22 DI RECT EXAMI NATI ON

23 BY MS. SI NGER NELSON

24 Q M. Stacy, please state your name and your

25 busi ness address for the record.
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1 A. My nanme is Mark Stacy. M business address

2 is 229 Stetson Drive, Cheyenne, Wom ng 82009.

3 Q By whom are you enpl oyed?

4 A @Sl Consul ting.

5 Q Are you representing MCl in this proceeding?
6 A Yes, | am

7 Q Did you prepare testinony which has been

8 mar ked as Exhibit 601T, the direct testinmony of Mark

9 Stacy, on behalf of MCl in this proceedi ng?

10 A Yes.

11 Q Did you al so prepare the exhibits attached to
12 that testinony, Exhibits 60 -- oh, | guess there's only
13 one exhibit attached to your direct testinony, Exhibit
14 602, which is your qualifications?

15 A Yes.

16 Q And then is your rebuttal testinony filed in
17 this proceedi ng marked as Exhibit 603T?

18 A Yes, it is.

19 Q And then did you prepare the exhibit attached
20 to your rebuttal testinony that's been pre-narked as

21 Exhi bit 604, which is a spreadsheet entitled Quest

22 Mar ket Share - Market Concentration?

23 A. Yes, | did prepare that exhibit.

24 JUDGE MACE: And | would note that that

25 exhibit is a confidential exhibit.
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MS. SI NGER NELSON:  Yes.
BY MS. SINGER NELSON:

Q Do you have any changes or corrections to any
of either your testinony or your exhibits today?

A | do not.

Q If | were to ask you the sane questions today
as are posed in your testinony, would your answers be
the sane?

A Yes, they woul d.

MS. SINGER NELSON:  Your Honor, | nove for
the adm ssion of Exhibits 601T through 604.

JUDGE MACE: |s there any objection to the
admi ssion of those exhibits?

MR, SHERR: No objection.

JUDGE MACE: | will admt those exhibits.

MS. SINGER NELSON: Thank you, M. Stacy is
avai |l abl e for cross-exam nation.

JUDGE MACE: M. Sherr.

MR, SHERR: Thank you.

CROSS- EXAMI NATI ON
BY MR SHERR:
Q Good afternoon, M. Stacy.
A Good afternoon.

Q Adam Sherr of Qwest. You are testifying for
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MCI as an expert witness; is that correct?

A That's correct.

Q Have you testified previously in conpetitive
classification or price deregul ation proceedi ngs?

A. I can't specifically recall. | know that
just wote testinobny in a conpetitive reclassification
case, but the case settled, and so | didn't testify. So
recently I would have to say -- | nean | don't know what
you nean by testify. | have witten testinony, yes.

JUDGE MACE: M. Stacy, would you speak
directly into the m crophone.
BY MR SHERR

Q Do you know approxi mately how many tinmes you
have submitted testinony in conpetitive classification
or price deregul ation cases?

A Not wi thout goi ng back and checki ng.

Q Have you ever recomended that the ILEC in
guestion be granted price deregulation in any of the

testi mony you have submtted?

A Not to -- not as | recall, no.
Q I would like you to please take a | ook at
your rebuttal testinony, which is Exhibit 603. | would

like you to | ook at page 3. Let me know when you're
t here.

A Okay, |'mthere.
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1 Q Bet ween lines 60 and 64, you indicate that:
2 Quwest is the sole and nonopoly provider

3 of whol esal e services to CLECs serving

4 customers via resale and UNE-P

5 Is that correct?

6 A That's correct.

7 Q And you go on to discuss that:

8 The Commi ssion in evaluating CLEC market
9 share and market concentrations in

10 Washi ngton shoul d excl ude UNE-P and

11 resal e counts fromthe anal ysis.

12 Is that correct?

13 A That's correct.

14 Q First, by that logic, shouldn't UNE | oops

15 purchased by CLECs from Qwest al so be excluded fromthe
16 anal ysi s?

17 A It's not as clear cut, but | agree with you

18 that you could definitely nmake a case for the exclusion
19 of UNE | oops fromthe market share analysis. To the

20 extent that the whol esal e nonopoly provider is under

21 control of those, that portion of the service, the

22 nonopol y provider could exercise pricing tactics which

23 could be detrinmental to conpetition in WAshi ngton

24 Q Is it your belief that Qvest is the sole

25 provi der of wholesale loops in Quest territory in
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Washi ngt on?
A The sol e provider?
Q Right, is it your testinony that Qwest is the

sol e provider on a whol esal e basis of unbundled |oops in
Qnvest's territory in WAshi ngton?

A. No, | don't think that's my testinony. |'m
not sure about that.

Q Do you know i f any CLECs in Washington | ease
| oops to other CLECs in Qwnest territory in Washington?

A No, | don't know.

Q If you could again | ook back at page 3, would
you please read aloud the sentence that starts on line
60, starts, as noted.

A. (Readi ng.)

As noted in ny direct testinony, Quest
is the sole supplier of whol esale inputs
for CLECs providing retail service via
UNE- P and/or resale, and therefore as

t he nonopoly provider to captive CLEC
custonmers of Qwest, Qwmest is in the
position to dictate what services end

use custoners may choose from and at

what price.
Q And do you stand by that testinony?
A Yes, | do.
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1 Q | asked you a nmonent ago if you knew if CLECs
2 i n Washi ngton were | easing | oops to other CLECs. Are

3 you aware whether CLECs in Washington are | easing

4 switching or transport to other CLECs?

5 A ["mnot aware of it, no.

6 Q And just so that I'mclear, it's your

7 testimony that as an expert for MCI that Qwmest controls
8 what types of services whol esal e based CLECs can

9 pur chase from Quest?

10 A. Well, | stand, like | said, by ny testinony.
11 Whet her there are a few alternative providers for CLECs
12 to choose from | don't know, which | just answered.

13 But it's in nmy testinmony what | think is controlled by
14 Qnest, and that's that they're the -- that they are the
15 nonopol y provider of the whol esale inputs that CLECs

16 rely upon.

17 Q And | would appreciate it if you could try to
18 answer yes or no first and then give your explanation
19 i f possible.

20 And it's your testinobny that Qwest controls

21 the price for the whol esal e services that CLECs buy from

22 Qnest ?
23 A. Wel |, the Conm ssion controls the price.
24 Q That's not what you said at |ine 64 of your

25 testinmony, is it?
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A. No, | said at line 64 that Qwest is in the
position to dictate what end use custoners can choose
fromand at what price. |It's probably a bit strong of a
statenment since the Conmission is actually obviously in
control of determ ning what proper UNE prices are.

Q Okay. | would like to nove you to the next
page of Exhibit 603. This is page 4, specifically lines
74 through 81. There you discuss the use of resale and
UNE-P as indicators of a market in its conpetitive
infancy; is that fair?

A That's what the second sentence of that
par agr aph says.

Q When you say that a market is inits
conpetitive infancy, does that nmean to you that -- well
strike that.

In your view, can a market in its conpetitive
i nfancy be effectively competitive?

A No, | don't, and the market as it stands in
Washi ngton today would fit the parameters of a
conpetitive infancy in that the CLEC alternative
carriers in the state rely entirely, if they provide
over UNE-P for exanple, rely entirely upon Qumest to
provi de those whol esal e i nputs.

Q If an RBOC faces conpetition in a state and

sonme portion of that conpetition cones fromresale or
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fromUNE-P, is it your position that that market by
definitionis in its infancy?

A No, | don't think there's a clear definition
of a market that's in its infancy. Wat | think needs
to be considered nost closely in this circunstance is
not the definition of market infancy or market maturity,
it's sonething that is relatively difficult to get your
arnms around, but we have attenpted to do that.

M. Gates has set forth sone parameters that can be used
as gui deposts to help the Conmi ssion.

My enphasis in this area of testinony that
you directed me to is nore on the aspect of UNE-P and
resale where CLECs will use those vehicles to conme in
and gain a toehold in the marketplace. Froma
conpetitive standpoint, and you asked me if conpetition
of fered via those vehicles was a representative narket
inits conpetitive infancy, the extent to which that is
conmpetition is something that needs to be clearly
understood in this case. Because there's a perception
of conpetition froma consuner who feels |ike he has a
choi ce of providers, and there's the actual occurrence
of conpetition in the marketplace, which is dictated by
mar ket nmechani snms. Consuners | ook at what they
perceive, and | think it's the Conmission's job and our

job in this case to look a little bit deeper at the true
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mar ket nmechani sns.

Q Let me ask you a slightly different question
If Quest in this case or an |ILEC generally let's just
say, if an ILEC faces conpetition and some portion of
that conpetition comes in the formof resale or UNE-P
is it your position that that ILEC is not facing
effective conpetition?

A If it was solely total service resale or
UNE-P, then nmy answer is yes, it's not facing effective
conpetition.

Q Okay, what if it's a conbination of resale,
UNE- P, and facilities based conpetition?

A There coul d be sone conbi nati on thereof, and
I think that's defined by M. Gates in his testinony,
that woul d provide or hopefully provide significant or
sufficient protection to the marketplace that the
dom nant carrier couldn't essentially run off its
conmpetitors.

Q Is there a threshold, |I'm not asking about
M. Gates's testinony, but in your view, is there a
threshold in terns of how much of the conpetition has to
be facilities based versus UNE-P or resale?

A Yes, there is, and that threshold should be
defined and addressed by the Commi ssion. Like |I said,

M. Gates, and | participated in the devel opnent of
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those to a certain extent, the paraneters, has |aid out
those as gui deposts for the Conmi ssion to consider down
the road when we get close to those |evels.

Q And | believe you just testified that if the
| LEC faces conpetition solely froma conbi nati on of
resale and UNE-P that there is not effective
conpetition; is that correct?

A. That's what | think, yes.

Q And you woul d characterize that as a market
inits conpetitive infancy?

A well --

MS. SI NGER NELSON: Objection, asked and
answer ed.

JUDGE MACE: M. Sherr.

MR, SHERR: | don't believe this question has
been asked and answered.

JUDGE MACE: | will overrule.

A Not really. | would -- conpetitive infancy
is more a figure of speech than a clearly defined term
I would characterize a market that's domi nated by tota
service resale and UNE-P provisioning as being a market
that could not be considered to be effectively
conpetitive, which is sonmething that we know a little
bit nore about in terns of the meani ng of those words.

BY MR. SHERR



1045

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Wel |, assunme for me that UNE-P is priced by
the Commi ssion so attractively that a CLEC can not
justify investing in its own network and transitioning

away from UNE-P. Do you have that assunption in mnd?

A. No, not really. Did you nean by on the
whol esal e I evel or on the retail level?

Q Well, UNE-P is a whol esale product, is it
not ?

A I just wanted to be clear as to what you're
aski ng ne.

Q Sure. 1'mtalking about the price that Quest

is ordered to sell a UNE-P to CLECs at. So the
assunption |I'm asking you to have in mnd is that the
Commi ssion sets the price that CLECs can purchase UNE-P
at so attractively that the CLEC can't justify expending
noney on its own network and transitioning away from
UNE-P. Do you have that assunption in m nd?

M5. SINGER NELSON: Objection to the extent
that the terns so attractively are anbi guous.

MR, SHERR: Do you need nme to respond?

JUDGE MACE: We're going to overrule. If he
can't answer and he needs further definition, he can
i ndicate that to counsel
BY MR SHERR

Q In that scenario, is reliance on, to the
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extent conpetitors choose to rely on UNE-P, still a sign
that there's not effective conpetition, or is it a sign
that CLECs are meki ng econom cally rational business
deci si ons?

A. Let ne just -- would you rather | rephrase
the question to nake sure | have it right or --

JUDGE MACE: |'mwondering if you can ask it,
it seems like it's sort of two questions, so if you
could focus the question a little bit better

MR, SHERR: Sure, | can ask it in two parts.
BY MR SHERR

Q In that scenario, is reliance on UNE-P
wi despread reliance on UNE-P, in your view, is that a
sign of conpetition in its infancy or -- let ne ask it a
di fferent way.

Is that a sign that the nmarket is not
ef fectively conpetitive?

A I"msorry, in that scenario, could you --
could we start fromthe begi nning?

Q Sure. The scenario |I'm asking you to keep in
mnd is that the price that Qwvest is allowed to charge
CLECs for UNE-P, that's set by the Comnm ssion, correct?

A That's correct.

Q And that the Conm ssion sets that rate at

such an attractive level that CLECs can't justify
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buil ding their own networks, building their own
facilities, and transitioning away from UNE-P. That was
t he scenari o.

A Okay.

Q Ckay, so in that scenario, |I'm asking whether
you believe that continued wi despread reliance on UNE-P
is asign of -- indicates that there is still not
ef fective conpetition necessarily?

A Yes, that's an indicator if you re asking ne
if there's very wi despread use of UNE-P, and we won't
tal k about percentages unless you want to, that that is
an indicator that there is not effective conpetition in
the market. And it's not -- and the reason is, and
will just like to explainit, is that Qwest is the sole
provi der of the underlying services that are provided to
the end use custoners, and as | alluded to previously,
that's -- its not really conpetition that we're talking
about .

When | say conpetitive infancy, | nean that
what | refer to by that is that an alternative carrier
is gaining sone market share in the marketplace so that
they can devel op a toehold and get sone name recognition
and get a stable custonmer base so that they can elect to
take the risk to invest in their own facilities, which

as you know is a significant risk.
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Using UNE-P to provide end use service to
custoners is not -- is a nere retail, retailing on
behal f of Qwest, it's not conpeting with Qwest. Because
Qwest can, using certain pricing tactics which | discuss
inm testinony, make it difficult for those alternative
providers to continue to provide that retail service.
And once they're gone, those providers have nowhere to
go but back to Qwmest. And so by virtue of the fact that
there are no facilities underlying that service, Quest
is in total control of how the market goes.

Q And woul d your answer be the sane if that
hypot heti cal were extended so that the situation exists
for ten years in during which time CLECs amass 80% of
t he market exclusively by UNE-P, would your answer be
the sane in that situation?

A My answer woul d be identical. The principles
that we -- that | sort just sort of went through with
you don't change. The fact that ten years down the road
CLECs as a group have 80% of the market is stil
meani ngless if Qmest is deregulated and then has the
ability to chip away at that market share through
pricing tactics. Those -- because there's no underlying
facilities that Qmest can fall back on, those custoners
will all eventually cone back to Qaest. So they could

anticipate no -- they could anticipate revenues from
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those custoners at the end of the process of dealing
with their conpetitors.

Q So Qnest will have in this scenario 20% of
the market, a 20% market share, but not face effective
conpetition?

A Well, 20% of the retail market share would be
under control of Qwmest. 100% of the market share would
be controlled by Qvwest at |least indirectly, because the
CLECs woul d be acting as retailers on behalf of Quest,
selling Qmest services.

Q Ask you to turn to page 5 of your rebutta
testimony, Exhibit 603, specifically if you could just

take a | ook at the chart that you have included there.

A Yes.
Q If you would also take a | ook at Exhibit 610,
which is a cross exhibit. It is a press release from

the FCC and excerpts froma report called Trends in
Tel ephone Servi ce.
MS. SINGER NELSON: What exhibit nunber is
t hat ?
MR. SHERR It's Exhibit 610.
BY MR SHERR
Q Do you have a copy of Exhibit 6107?
Yes, | do, | just had mslabeled it.

Q Are you fanmliar with that report?
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1 A. In general, yes.

2 Q Is this the report from which you derived the
3 data to conpile your chart on page 5 of your testinony?
4 A That's the source, yes.

5 Q If you could | ook at the | ast page of Exhi bit
6 610, which is marked in the | ower right-hand corner as

7 page 10, so the 10th page, the final page of Exhibit

8 610, the FCC report.

9 A | don't think I have that.

10 MR, SHERR: | wonder if counsel can provide a
11 copy.

12 THE WTNESS: | thought it was the press

13 rel ease, and so | took the press release with ne.

14 MS. SI NGER NELSON: \Whi ch page are you
15 referring to?

16 MR, SHERR: |'m |l ooking at the |ast page,
17 page 10.

18 MS. SI NGER NELSON: Ckay.

19 BY MR. SHERR

20 Q Are you there?
21 A Yes, | see that.
22 Q Okay. Do you see at the bottomthere's a

23 table entitled Table 8.47?
24 A Yes, | see that.

25 Q And is this the table from which you derived
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the data to conpile the chart that's on page 5 of your
rebuttal testinony?

A Yes, | think it is.

Q Looki ng back at the chart for a nmoment, but
if you could keep that open, Exhibit 610 open, that
woul d be hel pful, |ooking back at the chart on page 5 of
your testinony, Exhibit 603, what do the numbers on the

vertical axis represent? There's a number 2000, 4000,

6000.

A. | believe they represent thousands of |ines.

Q I'"'msorry, you say that's in the thousands,
right?

A Yes.

Q So where it says 2000, that really neans 2
M 1lion access |ines?

A That's right, that's my understandi ng.

Q And if you | ook back at Table 8.4 from

Exhibit 610, in the title it says End User Switched
Access Lines in Thousands, correct?

A Oh, yes, it does.

Q Okay. If you could take a |look at Table 8.4,
specifically the colum entitled Total UNEs, which is
the third fromthe right. Are you there?

A Yes, | am

Q Okay. If I'"'mreading this chart correctly,
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your chart in Table 8.4 correctly, the total number of
UNE access |ines has grown from approxi mately 1.5
MIlion in Decenber of 1999 to approximately 14 1/2
MIlion in December 2002; is that correct?

A Yes.

Q Woul d you accept subject to check that that's

an i ncrease of about 870%

A Subj ect to check, yes.

Q Okay. And that's in three years?

A That's correct.

Q And | ooking at the fifth colum fromthe

left, the ones on Table 8.4 entitled Resold Lines.

A Yes.

Q That shows the nunber of resold Iines sold by
ILECs to CLECs; is that correct?

A | presune so, yes.

Q And t hat shows a decrease in reliance on
resold lines fromapproximately 4.5 MIlion in Decenber
of 1999 to approximately 2.7 MIlion in Decenber 2002;
is that correct?

A That's correct.

Q And woul d you accept subject to check that
that's a decrease of about 39%in the use of resold
lines?

A Subj ect to check
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Q And that's the same period in which we saw
the approxi mately 870% grow h i n UNEs?

A That's correct. And there's sone question in
my mnd, other than the opportunity to conpete nore on a
-- ona-- or to-- it's just nore of an econonic
venture to rely on UNEs as opposed to resale. Actually,
under a deregul ated market, under a market where Quest
was deregul ated, carriers who rely on UNEs are actually
nore vul nerable to price squeeze activities than resale,
so I'm-- | understand why the resold lines is
decreasing, but | hope that that isn't -- doesn't end up
being a problem for these CLECs.

Q Moving on, if you could | ook at Exhibit 604,
whi ch was the attachment to your rebuttal testinony,

your spreadsheet.

A Okay.
Q We have already di scussed UNE-P and resale a
bit, I just want to cone back to that issue for a

nonment. Your calculation of the CLEC narket share and
the Qnest market share is set out in Exhibit 604; is
that correct? And this document, by the way, is

confidenti al

A. 604 being my rebuttal exhibit?
Q That's correct.
A Yeah, no, the calculation is not set out.
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Q If you |l ook at the second columm fromthe
right and the third colum fromthe right, are those not

showi ng total Qmest narket share and total CLEC market

share?
A Second and third col ums?
Q From the right.
A Yes, that's what they show.
Q But you indicated this document doesn't show

mar ket share?
A. No, | indicated that ny cal cul ati ons weren't

set out on this exhibit.

Q Are there calculations set out on this
exhi bit?

A No. | don't nean to -- | have cal cul ated the
nunbers, if that will help things. | haven't
denonstrated my cal cul ations on the exhibit. | thought

that's what you were asking mne.
Q Well, the two colums that | -- I'msorry,

are you sinply indicating that the math is not shown?

A That's correct.

Q But the resulting market shares are shown?
A Yes.

Q Ckay.

A I'"msorry, | msunderstood.

Q

And the vehicle that you used to -- | should
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say the fornulas you used to cal culate the market shares
as they appear on this spreadsheet are ingrained in the
el ectronic version of this spreadsheet; is that correct?

A That's correct. Those, the total access
lines, just to be clear, were calculated by sunm ng the
total CLEC lines and total Qmest |ines, and the nunber
of lines -- that's how that cal cul ati on was nmade, j ust
by sumring those lines. And then CLEC nmarket share was
cal cul ated by dividing UNE-L and owned |ines by tota

lines. That's how the cal cul ati ons were made.

Q How di d you cal cul ate the Qwest nmarket share?
A | subtracted the remainder from1 or 100%
Q In your testinony, you take the position, as

we discussed a |little while ago, that UNE-P and resal e
shoul d be excluded fromthe analysis; is that correct?

A That's correct.

Q And that's the anal ysis of both market share
and mar ket concentration?

A That's correct.

Q Did you exclude UNE-P in resold lines from

the anal ysis as you suggest you shoul d?

A In this exhibit?

Q Yes.

A Yes. In calculating the CLEC market share
those lines were not -- those lines were not included in
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t he cal cul ation of the CLEC market share.

Q By the manner in which you cal culated Quest's
mar ket share, in effect didn't you assign resold |ines
and UNE-P lines to Qnest as if they were Qwmest retai
lines?

A. Sure, they essentially are Quest retai
lines. They're just provided on behal f of the CLECs
like | explained earlier

Q Did you --

A. They woul d have to go soneplace, and Qnest is
where they would go if they were not used by the CLECs.

Q And had you sinply renoved UNE-P and resold
lines fromboth sides of the analysis, you would have
ended up with a higher CLEC narket share and a | ower

Qnvest market share; isn't that true?

A I wouldn't do that. It wouldn't nake any
sense.

Q Okay, well, my question is, if you had done
t hat .

A [*"mnot sure. | didn't do that. It would

have been silly for me to do that calculation. The
lines -- the lines are there. |If they're -- if they
don't belong to a CLEC, then they belong to Qmest unless
there's a loss of lines. They go -- they would revert

back to Quwest, so it was appropriate to do what | did.
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Q Is it your position that UNE-P and resol d
lines sold by Qwest to CLECs to serve CLEC custoners in
conpetition with Quest are really Qunest retail |ines?

A Well, I will answer the question, no. But
let me explain or re-explain, and I should have put a
little bit finer point onit. You asked ne if they were
sold in conpetition with Qwest, and as | expl ai ned
earlier, that's not the case. They're not sold in
conpetition with Qnest, because if Qwest is deregul ated,
Qnest's -- the existence of those retailers that are
alternative to Qwest are -- the existence of those
retailers is at Quest's pleasure. Qwest woul d have the
opportunity when and whenever they wanted to to weaken
or even elimnate those conpetitors and -- or see now
I"'mcalling them conpetitors -- those other retailers.
What is really happening is that these retailers are
selling Qmest service on behalf of Qmest. They're not
in conpetition with Qvest. They're selling Qunest
service on behalf of Qmest. [If Qwest wasn't there,
these retailers wouldn't be there either. The
facilities, the underlying facilities are |ock, stock
and barrel Qnest facilities.

Q In your rebuttal testinony where you made
reference to this analysis, and |'m pointing to Exhibit

604, did you explain that you believe that UNE-P and
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resold lines should be treated as Qwvest retail lines in

eval uating the market shares of Qwest versus the CLECs?

A Did | say that they should be treated as
Qnest retail lines?

Q That's my question.

A No.

Q Did you explain that they should be included

within Qrest's market share?

A Implicitly.

Q But not explicitly?

A Not explicitly.

Q You sinply said they should be excluded from

t he anal ysi s?

A. Can you point ne to where? | nmean | mght
have said that. It would have been inproper to just
elimnate those lines as if they vaporized. Wen a CLEC
custoner -- when a CLEC goes out of business, those
peopl e don't just stop using the phone. They at that
point are likely to go to Qwest service, particularly if
that's the only choice they have at that point.

Q But if a UNE-P based CLEC goes out of
busi ness, couldn't another UNE-P based CLEC pick up that
cust omer ?

A If they were fortunate enough to remain in

busi ness while Qwmest was deregul ated, that could be
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possi bl e, yes. Again, the extent to which they are in
business at all or the strength of their business is a
function of whether Quwest |ikes themto be in business
or not, because they control the market, the strength
and viability of these other retailers.

Q Let me go on to a different issue with regard
to Exhibit 604. Leaving aside the UNE-P and resale
issue all together, isn't it true that in calculating
the CLEC and Qwest market shares in Exhibit 604 that you
i ncluded only basic business lines for the CLEC count
but included basic business |lines, PBX, and Centrex on
the Qunest side?

A I"'mnot sure. I'mrelying on data that was
gathered by Staff. To the extent that that was true in
Staff's analysis, then it would be true in ny analysis.

Q Well, would you agree with ne, just assune
that that's what occurred in Exhibit 604, that that
woul d be conparing appl es and oranges?

A. I was nore inclined to try to denpnstrate
using Staff's data with, or ny interpretation of Staff's
data, with the littlest manipulation as possible to keep
it clean, and so | didn't consider -- | didn't really
consider that. But since you brought it up, there are
some issues with the data that would make it seem or

definitely nmake it a big concern to ne, because the
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met hod of gathering the data and | -- has resulted in a
pretty significant overstatenent it appears of CLEC
lines in Washi ngton.

MR. SHERR  Your Honor, |I'mgoing to ask if
you woul d pl ease direct M. Stacy to answer my question
That last little bit was sonething conpletely unrel ated
to my question.

JUDGE MACE: M. Stacy, generally we give
some latitude to an expert witness. |[|f you answer the
guestion yes or no and then provide a brief explanation
that's appropriate. But you do need to try to keep it
within the scope of the question.

M. Sherr, | have to ask you to repeat the
question actually if you wanted to go back to it or
rephrase it.

MR, SHERR: Sure, | was going to conme back to
it.

BY MR. SHERR

Q My question is, if in Exhibit 604 the narket
shares are cal cul ated, whether you're aware of it or
not, just assume with nme that the Qmest nmarket share is
cal cul ated by | ooking at basic business, PBX, and
Centrex, and the CLEC market share only consists of
basi ¢ busi ness, wouldn't that be an apples to oranges

conpari son?
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1 A. I think it probably would, and | think that
2 there's multiple instances in this case that have cone
3 up that that could be said to be true for

4 Q Okay. And wouldn't that, under that

5 scenario, wouldn't that artificially increase the Quest
6 mar ket share and HH score overall and decrease

7 artificially the CLEC market share?

8 A It might. | know it goes the other way it
9 seens to nme nore often than not.

10 Q I'"mgoing to ask you to | ook back at your

11 rebuttal testinony, which is Exhibit 603.

12 A Okay.

13 Q Specifically at page 6.

14 A. Ckay.

15 Q | just need sone clarification.

16 A Al right.

17 Q At line 114 you have a question that says:
18 VWhat does Staff's corrected data show in

19 terms of market concentration?

20 A Ri ght .

21 Q What correction are you referring to there?
22 A | was referring to the, well, | guess it's
23 Qnest's data corrected by and augnmented by Staff. It --

24 what | nmean by corrected is that it includes the owned

25 | oops.
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Q Are you referring to the renoval of UNE-P and
resal e there?

A That as wel |, yes.

Q Okay. And just to be clear, that's Staff's
data as corrected by MCl, correct?

A. Well, | think its Quest's data as corrected
by Staff and then mani pul ated by ne.

Q Staff has not endorsed the correction insofar
as we're tal king about removing UNE-P and resale; is

that correct?

A No, | corrected it on my own.
Q Your testinony discusses HH, correct?
A That's right.

Q And HH is used to neasure narket
concentration?

A That's right.

Q And you believe that market concentration is
rel evant to determ ni ng whet her Qunest faces effective
conpetition?

A It has sonme relevance. | would say that
Qnest's ability to control the strength and viability of
the other alternative providers is of much greater
concern to nme than market concentration

Q How i s HH cal cul at ed?

A HH is cal culated by sunm ng the squares of
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1 each participant in the marketpl ace.

2 Q Were you here last, well, let's see, it was a
3 coupl e of weeks ago when Ms. Baldwin testified?

4 A Yes, | was.

5 Q And that's, what you just described is

6 consi stent with the manner in which she cal cul ates HHI

7 is that correct?
8 A I''m not sure.
9 Q Okay. The way you just described the

10 calculation of HH isn't how you calculated HH in

11 Exhi bit 604, is it?

12 A No, it's not.
13 Q How did you calculate it there?
14 A. | calculated the HHI rather than taking the

15 sum of the squares of the individual participant's

16 mar ket share, | calculated this, the HH nunber, by

17 taki ng the square of Qwest's market share and added to
18 that the square of the sum of the CLEC narket share.

19 And | recognize that that's a slight deviation from

20 calculating HHl as it normally should be cal cul ated, but
21 there's a reason why | did that, and it wasn't to

22 i nflate any numbers or anything like that.

23 The reason was because | didn't have the

24 i ndi vi dual specific CLEC data for owned | oops, and

25 wanted to be careful and be sure to include the owned
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|l oops in my analysis since that is sonething that the
Commi ssi on shoul d obvi ously be considering. So there
woul d be sonme deviation in the HH nunbers in ny
rebuttal exhibit, however it's not a difference that
woul d change any concl usions that | reach
And the only way that | can project that to
be true is that in order to see how big of a variance
was created by these different methodol ogies,
cal cul ated the HH using both nethodol ogies for each and
every wire center in Washington and took a | ook at the
difference just to nmake sure that | wasn't presenting
evi dence or reaching conclusions that | couldn't
support, and there was sonme difference, and the HHl in
sone instances was actually lower than it would have
been if | would have used the individual squares sumed.
However, for lines or for wire centers where
the Qrmest market share is 100% obviously the HH
remai ns at a 10,000 val ue, which indicates a pure
nonopoly. And even in the places where there is not
100% Qmest market share, the market still indicates high
concentration regardl ess of the nethodol ogy.
Q Assuming that there's nore than one CLEC in a
mar ket, won't the nethodol ogy that you adopted for
Exhi bit 604 always in every case render a hi gher HH

than the nmethod you described earlier as the proper
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met hod of cal culating HH ?
A No, it won't.
Q Can you give nme an exanple of how you could

end up with a lower HHI ?

A. Sure, absolutely. If you look at, well, it
won't be lower. If you |look at --
Q Well, that was nmy question. Ckay, well

| eavi ng aside the 10,000, the areas where Qmest has
access or has all of the lines.

A Yes.

Q I will recognize along with you that that
won't change. Leaving those aside, if there is nore
than one CLEC in a market, won't the nethodol ogy you
used in Exhibit 604 always render a higher HH than the
proper cal cul ation of HH ?

A If you exclude the 28 or so wire centers that
Qnest has 100% mar ket share, that would be true. And as
| said, I went through a -- | conducted an exercise to
ensure that the conclusions that the market is stil
hi ghly concentrated woul dn't change and di d concl ude
that it would not, in fact, change. |In every instance,
even if the HHI was marginally |lower, there would be
still considered a very highly concentrated nmarket.

Q So you did a separate calculation that you

didn't submit as part of your testinony where you
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cal cul ated the HHI | ooking at each individua
conpetitor's individual nmarket share?

A I did that because | got an exhibit fromyou,
and | anticipated that that nm ght becone an issue.

Q So you didn't do that prior to filing your
testi mony?

A No, | didn't do it prior to filing ny
testinmony. | did it post filing my testinmony to verify
what | knew already to be true.

Q And you obviously didn't update Exhibit 604?

A I couldn't update Exhibit 604, because the
data | used to verify ny theory is not the sane data
that's used in Exhibit 604. That's what created the
problemin the first place. The data in Exhibit 604 is
data that doesn't include CLEC specific owned | oop data,
and | wanted to use that data in my analysis. As Staff
poi nted out, that was critical information

Q The nmethod you used for calculating HH in
Exhi bit 604, that pretty nmuch renders irrelevant the
nunber of conpetitors in the market?

A Excuse ne, can you ask that agai n?

Q Sure. The nmethod you used in Exhibit 604 for
cal culating HH, that method renders irrel evant, doesn't
it, the nunber of conpetitors in the particular narket

you' re | ooking at, because you're aggregating all of the
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CLEC total s?

A It does aggregate the CLEC totals. The
rel evance of the nunber of conpetitors in the narket
could be significant if these HH nunmbers weren't so
hi gh up regardl ess of how the cal cul ati on was made.

I mght add that on that, on ny rebutta
exhibit, the HH nunbers other than the 10,000, just to
be up front and clear, the HH nunbers other than the
10, 000 nunbers, which include nultiple exchanges, those
10,000's do, would be likely slightly lower. 1It's
i mpossible for ne to calculate it, because | don't have
the inputs necessary to make that calculation. | think
that information does exist, but | think we haven't been
able to see that information. But additionally, I would
say that the nmarket shares are all conpletely accurate
as long as Staff's nunbers are accurate.

MR. SHERR  Your Honor, | would like to make
a record requisition for the separate HH anal ysis that
M. Stacy has discussed, and that would include not only
the -- that would include the resulting tabulation and
all underlying formul a and dat a.

JUDGE MACE: That would be Record Requisition
Number 9.

MR, SHERR: |f | can just have one nonent.

JUDGE MACE: Definitely.
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MR. SHERR  Your Honor, that's all the
questions | have. | would like to nove the admi ssion of
sone of the cross exhibits.

JUDGE MACE: Co ahead.

MR, SHERR: Thank you. Number 605, 606, 607,
608, and 610. Exhibit 608 is an el ectronic copy of
Exhi bit 604. | brought with me a copy of that on a
di sk, actually several copies. | would be happy to hand
one up to you.

JUDGE MACE: Yes, please.

MS. SINCER NELSON: VWhich exhibit was that,
M. Sherr?

MR, SHERR: 608.

MS. SI NGER NELSON: Ch, okay.

MR, SHERR: And | will hand a copy to counse
for MCI. This is a data request response that went to
everybody, so | think everybody in the room has an
el ectronic copy of this already.

JUDGE MACE: You're not offering what's been
marked as 609; is that correct?

MR. SHERR: That's correct, and |I'm not
of fering 611, which was --

JUDGE MACE: | understood that to be
wi t hdr awn.

MR, SHERR: | had withdrawn it and prevented
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you on the 18th, the |ast day of our hearing, they used
611, which | distributed as well.

JUDGE MACE: But you're not offering it?

MR. SHERR: That's correct.

JUDGE MACE: Then is there any objection to
t he adm ssion of 605, 606, 607, 608, 6107

MS. SINGER NELSON: No objection.

JUDGE MACE: | will adnmit those.

And who will cross-exam ne for Staff?

MR, THOMPSON: | will be doing that, Your
Honor .

JUDGE MACE: Co ahead.

MR, THOWMPSON: Actually, before I get
started, | just wanted to nake sure, M. Stacy, do you

have in front of you a copy of | wanted to ask you sone
guestions about M. Reynolds' testinony, and
specifically an exhibit to his testinmony which is marked
Nunber 6. Do you have that available to you?

THE WTNESS: | don't have if up here with

MR, THOMPSON: Ckay, nmaybe we could get you a
copy of that.

And | al so have just a copy of one of our
rules fromthe Washi ngton Adm nistrative Code that |

want to hand out to everybody and have that in front of
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you as well, so | will do that now
THE WTNESS: My | have a copy al so?
MR, THOMPSON: Ch, sorry, | wasn't trying to

keep you in the dark

CROSS- EXAMI NATI ON
BY MR. THOMPSON
Q Okay, the first thing I want to ask you
about, however, is just sone portions of your direct
testinmony, and that's Exhibit 601T, and ny plan is to
just kind of get to the heart of what | think the
concern is that you're addressing in your direct

testimony, and | think maybe a good place to go for that

is page 18.

A. Okay.

Q And do you see there the question there, it
says:

VWhat sort of pricing tactics by Quest

shoul d the Commi ssion be concerned

about ?

And t hen you have a couple of enunerated
potentialities there. Am| correct in saying that this
is sort of the part of your testinony where you di scuss
the potential harns that mght result froma conpetitive

classification?
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A. I discuss specifically the activities that
Qwest has both the ability and incentive to participate
inif they are deregul ated, yes.

Q Okay. And it could be on the one hand
i ncreasing prices and on the other hand | owering prices,
right, and potentially --

A Retail prices, yes.

Q Retail prices. And potentially doing so
guess sinmul taneously, right?

A. Possi bl y.

Q In other words --

A Not necessarily.

Q Well, okay. Well, is what you're talking
about here, could that be described as a predatory
pricing strategy; is that fair?

A You coul d, you could say that, or
anticonpetitive pricing or price squeezing.

Q Okay. Down at the bottom of that page, page
18, starting on line 453, do you see that sentence that
starts there, a carrier; could you read that for ne,
pl ease.

A (Readi ng.)

A carrier with a significant market
dom nant position such as Qmest nay view

short-term | osses as a cost of doing
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busi ness that would be nore than
recovered in the | ong term when
conpetition is elimnated.

Q Okay. Isn't that -- that's pretty much
predatory pricing, isn't it, the notion of subsidizing
| osses that are taken in one market with bel ow cost
pricing until conpetitors are driven out?

A That's not really a condition of Qmest's
behaving that way. Like this sentence clearly describes
sonmet hing that wouldn't include a subsidy at all, just
eating losses in terns of taking a loss until the
conpetition is gone with the anticipation of regaining
those | osses once the conpetition is gone through
superconpetitive rates, higher rates than we have today.

Q | see. So it wouldn't necessarily -- a
requi site of that would not be say taking above
conpetitive level profits in one part of the market and
payi ng for these | osses as they go?

A. Not necessarily, and that's -- that's why |
didn't couch this in terns of predatory pricing. It
could be -- it could work that way for Qmest. On the
other hand, like | say, everything of value has a price.
A nmonopoly market in tel econmunications in WAashi ngton
has a price. Maybe that price is taking some | osses up

front.
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Q How does -- and how does price -- so price
squeeze fits into this as well, that's the nmain enphasis
of your testinony?

A That's correct.

Q And price squeeze -- well, why don't you
describe briefly what conditions exist for there to be a
potential for a price squeeze?

A Just to make it sinple as can be, if a CLEC
purchases inputs from Qwvest that are priced at a | eve
that is higher than Qwest offers that retail service at,
then in order to conpete, in order to offer a
conpetitive price, the CLEC would have to price on a
retail |evel services that don't even recover what it
has to pay Qwest for the whol esale services, so it's a
| oss. And obviously that's not a sustainable situation
for a CLEC, and they would exit the nmarket or not enter
the market or whatever. The end result is Quest
controls the market.

Q And you're tal king about, of course, the
situation of conpetitors in the |ocal market who are

usi ng unbundl ed network el ements of the incunbent,

right?
A. That's right.
Q Are there other exanples in the

t el ecomruni cations industry where there is the potenti al
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for a price squeeze?

A Pr obabl y.
Q Coul d long di stance service be one of those
where the conpetitors, well, let's say there's an

i ncunbent | ocal exchange conpany that's providing | ong
di stance service along with |ocal service, and it's
conpeti ng agai nst |ong di stance conpani es who mnmust get
an input nanely, say termninating access, fromthat sane
i ncumbent, isn't that also a potential price squeeze
situation?

A The basic nechanics are set up in such a way
that a price squeeze could be executed. Long distance
mar ket is so nuch nore conpetitive that -- and market
bases are so nuch | ess stable than they are in the | oca

mar ket that the nmarket would kind of govern what | osses

could be taken. It's a bit different situation.
Q But it is --
A But I'mnot -- but to be honest with you, |

haven't really | ooked at it.

Q Wel |, okay, but it is another instance in
whi ch conpetitors are relying on an essential input from
the -- that they get froma conpany that they're
conpeting with, right?

A | suppose so, yeah, yes.

Q Okay. Now | want to -- | want to take a | ook
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at the conditions that you proposed to address in the
concern you raise, and | think the first place you do

that is page 7 of your direct testinony, same Exhibit,

601T.
A Page 7?
Q Yes.
A Can you give nme the |ine nunber?
Q Yeah, sorry.
A Because | don't think we're matching up.
Q Well, | had marked that. | see your

di scussion sort of starting at the very |last carryover
par agraph at the bottom of page 7.

A Okay.

Q And then on page 8 you' ve got a
recommendati on about setting a price floor, right?

A Yes, | do.

Q And can you tell how the -- can you tell us
how the price floor woul d address the price squeeze
concerns we were discussing earlier?

A The price floor would prohibit the situation
that | described earlier where Qrvest was selling
whol esal e services to CLECs at a higher price than it
was selling retail services to end use custoners.

Q Okay. So in other words, Qmest would be

required to show that its retail prices are higher than
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the sumof all the UNE inputs that its conpetitors have

to buy to provide the sane service, right, plus in your

nunber 2 there sone increnent to represent the, | guess
you had --
A Ret ai |
Q -- described themas retail related costs?
A Yes.
Q Okay. Wuld a total service long run

i ncrenmental cost nethod capture all these same costs
you' re describing here?

A No, it wouldn't.

Q Why not ?

A Total service long run increment cost would
recover a certain anount of retail related costs, but
that's retail related costs related to retailing to
CLECs as opposed to end use custoners. TSLRIC costs
therefore on the retail side associated with billing,
mar keti ng, et cetera, et cetera, are actually -- are
obviously rmuch smaller than they would be to mass narket
billing and retailing and those, advertising, and those
types of things. So no, it wouldn't recover the costs
adequately to prevent price squeezes.

Q Ckay. Can you -- do you happen to know, what
is the, in your item nunber 2 on page 8, you suggest

usi ng the avoi ded cost discount | guess that's used in
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1 total service retail, right?

2 A Yes.

3 Q And what is that percent?

4 A 14. 74%

5 Q Ckay.

6 A I think.

7 Q Could | have you please take a look at what's
8 | guess in the record as Exhibit Number 6. It's a

9 confidential exhibit to M. Reynolds' direct testinony.

10 A. | still don't have that up here.
11 Q Oh, sorry.
12 MS. SINGER NELSON: | thought you were going

13 to get it.
14 MR THOWMPSON: Oh, |'msorry.
15 MS. SINGER NELSON: | didn't understand that

16 you wanted ne to get it.

17 MR. THOWPSON: |'m sorry.
18 MS. SINGER NELSON: |'ve got it.
19 THE W TNESS: Thank you.

20 BY MR THOWPSON

21 Q Okay, are you -- did you have a chance to

22 review this exhibit to M. Reynolds' testinony; have you
23 seen this before?

24 A A long tinme ago, not recently | haven't

25 reviewed it. | think | know what it neans though
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Q Ckay. Well, is it your understandi ng, does
this, in your mind, does this represent kind of an
i mputation analysis like in general ternms |ike what
you' re discussing in your testinony?

A. If I can refresh nmy menory by asking you a
guestion, is this the exhibit that M. Reynolds used to
provi de that break even anal ysis?

Q Ri ght .

A Then the answer is that's | think what it was
i ntended to show, yes.

Q Okay.

A That they have -- that Qmest is currently
nmeeting some inmputation standard.

Q Maybe if it would refresh your recollection,

I think at page 22 of your testinony, your direct

testinmony again, line 537.
A Okay.
Q And it says, however, this testinony, | think

you' re describing M. Reynolds' testinony.
A Yes.
Q (Readi ng.)
Only serves to provide an expl anation as
to why conpetitive activity currently
exi sts, because the relationship

M . Reynol ds descri bes nust exist in
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order for CLECs to offer retail services

profitably.

And am | correct that the relationship that
you're referring to there is the relationship between
the totals that are set forth, well, the totals for the
costs of the various elenents that go into UNE-P versus
the total revenue anpunts that are set forth at the
bottom part of M. Reynolds' Exhibit 67

A | was describing the relationship
specifically between whol esal e and resal e prices.

Q Oh, okay.

A As | have discussed with you a coupl e of
times.

Q Ckay. So this consideration of this break
even analysis is not what you were referring to there?

A I think he was referring to this when he put
forth that testinony, and so --

Okay.

-- while | didn't specifically discuss this
exhibit, | think he was tal ki ng about this exhibit.

Q Okay, well, do you have any reason to believe
that his calculations set forth here are incorrect?

A. I don't think they're calculations. | just
think they're rates, wholesale and resale rates, retai

rates.
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Q Wel |, okay. Well, but his, let me put it
this way, but his nethod of adding up the total anpunt
that a conpetitor has to pay for various inputs for
UNE- P, that there's any reason to believe that that's

not correct?

A It | ooks correct to ne.

Q Okay. And they differ by pricing zone,
right?

A Yes, they appear to differ.

Q Okay. And the conparison here is between

those input totals for the various zones to the revenue
potentials that are set forth on the bottom part of the
page, correct?

A That's correct.

Q Okay. So in other words -- and | have spoken
with Qunest about which parts of this are actually
desi gnated confidential, and | think | can make this
conparison on the record. So, for example, in Zone 5, a
CLEC can expect to pay $21.48 in nonthly recurring
charges | believe for UNE-P, where for a customer served
bei ng of fered 1FB flat busi ness service, they could
expect to get by conparison $36.10 in revenue?

A Who woul d get $36. 107

Q I"'msorry, | guess the, well --

A | don't know that you said it wong, | just
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di dn't under st and.
Q Okay. | guess the idea is that the CLEC

woul d, right?

A If the CLEC --
Q O had the potential. Sorry.
A. Not necessarily, because this is Quwest's

rate. The CLEC if it wanted to attract custoners from
Qnest would price it | ower than that.
Q Ri ght, okay. But presunmably up to that

price, that total price, $36.10?

A On pure price conpetition that would be
accur at e.

Q Okay. When you're tal king about your method
of setting a price floor, | assune you would start from

sonmething like this, but then you would add to it sone

anount, 14.74% 1 guess, for sales related costs, right?

A Retail related costs, yes.
Q Sorry, retail related costs.
A. Yes. That's ny suggestion to the Comm ssion

Defining the price floor and the proper costs associ ated
with the price floor is, you know, the nost critica
issue in this case if the Conm ssion deternines that
Qnest nerits declassification, and I would -- | would be
surprised if based on the at |east three different

versions of costs as defined by the parties in this
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case, TSLRIC | believe by Qwest, TELRIC by Staff, and
TELRIC plus retail by me, there just hasn't been much
expl anation, much in terns of determ ning what the
proper price floor is, so | would -- | would think that
there would be nore informati on needed before a price
floor could be detern ned.

Q Have you | ooked at this enough, this analysis
enough set forth on Exhibit 6, to have an opinion
whet her currently there is a price squeeze situation say
in Zone 5, the highest cost zone?

A There doesn't appear to be currently, and
woul dn't expect there to be currently. | don't expect
that the Commission will allow while under their
jurisdiction Qvest to execute price squeezes on CLECs in
Washi ngton. M concern is not whether or not a price
squeeze exists now. M concern is once the Comn ssion
gives up that ability to regulate that, that price
squeezes will exist in the future. There's obviously
some conpetition, sone strides being made right now. M
concern i s what happens afterward.

Q | under st and.

A When these price squeezes are executed and we
start goi ng backwards.

Q Right. Let nme ask you, however, wouldn't you

agree with nme looking at the different zone rates here
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that if Qwvest were to charge different rates
geographically and such that it |owered, it could | ower
its rates considerably, could it not, in say Zone 1

Wi t hout running into the price floor that you're

descri bi ng?

A. Oh, vyes.
Q well --
A It's --
Q Well, let me just ask you. Wuld it be your

view that your tests should be applied in each of the
pricing zones or on sonme kind of average?

A No, if Qmest has the ability to set whol esale
rates, or not set whol esale rates, but charge whol esal e
rates to their conpetitors which are | ower than what
they retail, what they sell retail for, that's a problem
no matter where you are. And so it needs to be applied
in such a way that a price squeeze is prevented in every
i nstance. O herwi se, Qwst will be able to control the
strength and viability of its supposed conpetitors.

Q But in your view, is it consistent with the
public interest to allow the conpany to, Qwest that is,
to lower its rates in the | ower cost zones while say
| eaving them the sane in the higher cost zones?

A To lower its rates to what |evel?

Q Wel |, assuming they stay above the price
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floor as you define it.

A Sure, absolutely.
Okay.
A That would just drive people like nmy clients

to be nore efficient and to neet those, neet those price
chal l enges. That's what conpetition is about.

Q Okay. Can | have you turn to your direct
testi mony agai n back at page 4 where you have a big
bl ock quote of RCW 80.30.330 that begins on that page,
and then it carries over onto page 5, and the parts |
want to ask you about are actually on page 5. And first
I just want to direct your attention to subpart 3 of

that statute

A. Ckay.
Q And |'"mjust going to read it and ask you a
qui ck question about it. It says:

Prices or rates charged for conpetitive
t el ecomruni cati ons --

JUDGE MACE: M. Thonpson, we do have it

before us. |If you have a question, we can just refer to
it.

MR, THOWPSON: All right, | just find it sort
of difficult to -- maybe if everybody would just take a

nmoment to read it just so everybody has in mind what |'m

tal ki ng about.
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JUDGE MACE: Go ahead, M. Thonpson.

MR, THOMPSON: This is a general --

JUDGE MACE: |'m sorry.

All right, go ahead.

BY MR THOVPSON

Q This is the provision in the statute that
requires prices charged for conpetitive services to
cover their cost, right?

A That's roughly what it says, which is in
| arge part ny concern with that particular section and
with the declassification of Quest.

Q Ri ght, okay. But, well --

A And the reason |'m concerned is the
definition of cost is sonmething that is at this point in
t hese proceedi ngs anyway unknown.

Q Okay.

For exanple, the Staff has indicated | think
in M. WIlson's testinony that TELRI C woul d be an
appropriate price floor. |If the Commi ssion were to
deternmine that TELRIC is the appropriate price floor
Quest could literally squeeze the CLECs out of business
in this state. That's not the appropriate definition of
cost, for exanple. TSLRIC is another exanple.

Q Oh, okay. You would -- the nmin difference

bei ng that you would add an additional increnment, the
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1 14. 74% t hat we tal ked about for retail related costs?

2 A That's a critical --

3 Q Ri ght.

4 A That's a critical increnment.

5 Q Ri ght, understood, just for clarity's sake.

6 And you al so see down in subpart 6 further down in the
7 statute, there's a provision, is there not, for any

8 subsidies flowing fromregul ated services to basically
9 pay for these kinds of |osses, right, below cost, that
10 m ght result from bel ow cost pricing, that there's a

11 provi sion that those kinds of subsidies be subject to
12 refund, right?

13 A That's what that says, and | can just rem nd
14 you that | nmentioned previously that we -- there doesn't
15 need to be a situation in place for Qvwest to price at

16 anticonpetitive |l evels through subsidization from higher

17 profit services.

18 Q They could just take a | oss and not --
19 A They could take a | oss --

20 Q -- subsidize?

21 A -- as a cost of doing business, cost of

22 buyi ng back the nonopoly.
23 Q And then try to make up for the loss |ater
24 when everyone is driven out of the market?

25 A It would be easy to nmake up the loss then



1087

1 yes.

2 Q Of course, the Conmm ssion has the ability to
3 reclassify a conpany under the statute, does it not, in
4 ot her words, take away the conpetitive classification?
5 A As | understand it, that's the case if CLECs
6 file conpl aints.

7 Q O Staff on its own notion?

8 A O Staff on its own motion. |In effect, the
9 Conmi ssion is determining that the market is so strong
10 under those circunstances that they will give their

11 regul atory authority to the CLECs thenselves or to

12 Staff.

13 Q Let me have you take a | ook now at the

14 portion of the Washi ngton Adm nistrative Code that |

15 handed out earlier. 1t's WAC 480-80-204. Are you

16 famliar with this provision?

17 A | amnot very fanmiliar with this, no.

18 Q Okay. Well, do you recognize that it's

19 basically prescribing, well, as the title suggests,

20 format and content of price lists, right?

21 A Yes.

22 Q Okay. And | do want to have you | ook at

23 subsection 6 in particul ar.

24 A Okay.

25 MR. THOWPSON: And at the risk of -- | would
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like to just read this, because | think it's -- just

everybody --

JUDGE MACE: Go ahead, counsel

MR. THOWPSON:  Ckay.

BY MR. THOMPSON

Q

second.

review the entire WAC rule at this point

he answers any questions relating to it,

Thi s says:

The rates, charges, and prices of
services classified as conpetitive under
RCW 80. 36. 330.

The statute we were just tal king about.
Must cover the cost of providing the
servi ce.

Okay, then it says:

Cost nust be determ ned using a |long run
i ncrenental cost analysis including as
part of the increnental cost the price
charged by the offering conpany to other
t el econmuni cati ons conpani es for any
essential function used to provide the
service or any other Comm ssion approved

cost net hod.

SO

MS. SINGER NELSON: Can | interrupt you for

a

woul d just ask that the witness be allowed to

in time before

because he has
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stated that he's not famliar with this rule. And I
don't object to the questions relating to the rule, but
I want to namke sure that the witness has enough tine to
consider the entire rule instead of just subpart 6.

JUDGE MACE: What | want to suggest is that
we give the witness that opportunity, and perhaps we
could take a brief recess at this point, 15 m nutes.

MS. SI NGER NELSON: Thank you.

(Recess taken.)

JUDGE MACE: The Conmi ssioners are here now,
and | just wanted to |l et you know that | engaged in a
little off the record discussion about briefing
schedule. M. ffitch also talked briefly about the
possibility of his filing supplenental testinony, and we
al so were discussing what procedures would be foll owed
if highly confidential information was part of
cross-exanmination with regard to the raw CLEC dat a.

Just in order to nove the record forward
right now, I would say it sounds |ike you have given
sonme thought to this, and maybe the parties could talk
about what a good way woul d be to handl e the
cross-exam nation of raw CLEC data. And then |ater on
we can address it with the commi ssioners after you have
had a chance maybe to agree on a procedure to propose.

CHAl RMOVAN SHOWALTER: M. ffitch, have you
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determ ned that you are going to have suppl enent al
testinmony and also that it will entail the highly, super
hi ghly confidential information?
MR. FFI TCH: No, we have not, Your Honor.
Qur expert is in the mddle of reviewing the materi al
and | wanted to take this opportunity at the hearing to
at | east have a date that we would have to file by so
that if we decide to do that rather than just use it for
cross-exam nati on we woul d have a date that everybody
woul d be aware of that we would have to live with
JUDGE MACE: Well, | suggest that we revisit
this maybe towards the end of our day today and get sone
finality about some of this.
Meanwhi | e, M. Thonpson.
MR, THOMPSON: Ckay, we'll take that up when
we're all a lot fresher.
BY MR THOWPSON
Q Okay, before the break, M. Stacy, we were
tal ki ng about the rule WAC 480-80-204. And again, in
particular | wanted to ask you about subpart 6. Have
you had a chance to review that rule?
A Yes, | have.
Q Ckay. And would you agree with ne that we
were tal king about the statute earlier, 80.36.330, and

you had expressed a concern about the | ack of definition
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of cost in that statute, right?

A That's right. | was afraid that the -- that
it wouldn't provide adequate protection to the
mar ket pl ace

Q Ckay. Well, would you agree with nme that
subpart 6 of this rule provides sonething of an
interpretation of that cost |anguage in the statute?

A | don't think it does. | think it's a, as
you know, the definition of cost is subject to nmultiple,
nmultiple interpretations depending on the party. | can
just anticipate that ny definition would be different
fromyours would be different from Qmest's. Even though
there is some gui dance provided here, it's not
strai ghtforward.

Q But you would agree, wouldn't you, that it at
| east contains the idea of inputation?

A Yeah, the idea is there.

Q And isn't that in the, well, where it tal ks
about essential functions that are needed by
conpetitors?

A It's essentially a broad description of an
i mputation standard. |It's definitely not specific
enough to offer any protecti on whatsoever under a price
floor.

Q Vell --
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A And - -
Q It offers protection, does it not, but |
guess you're really -- your concern is that it m ght not

be interpreted in the manner that you think is
appropri ate?

A. Well, right, there's no -- there's nothing
speci fic enough within this rule to let me know how to
calculate this beyond a shadow of a doubt, nuch less if
a CLEC who was after declassification occurred in charge
and fully responsible for bringing conplaints to the
Conmi ssion to make this interpretation on services
t hroughout the state of Washington on a daily basis, et
cetera, et cetera. |It's just neither the rule nor the
statute, given its provisions, which | know were likely
pl aced there by the legislature to protect CLECs, to
this point we don't have enough neat around that statute
to truly protect the marketplace and the conpetitors
that are currently in the marketplace or potentially
want to enter the marketpl ace.

Q Wul d you agree that it's open, this |anguage
in subsection 6 here, is open to the interpretation that
you' re proposing?

A. Yes, absolutely, and so is the rule. It's
open to ny interpretation, and obviously because we've

got three different definitions so far in this hearing,
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1 it's obviously open to other interpretations as well
2 That's why | said it's so critical to figure out what
3 t hat woul d be should the Conmi ssion determn ne that
4 conpetitive classification is appropriate. Recall that
5 this is something that | think comes in to play only if
6 t he Conmmi ssion cones to that concl usion
7 Q So isn't it possible to view your argunent in
8 your direct testinobny as in a way a procedural argunent
9 about when that price floor needs to be determ ned? 1In
10 ot her words, you would like it to be part of this
11 proceedi ng as opposed to part of a conplaint proceeding
12 that arises after Qwest files a price list?
13 A I would like it not to be part of either
14 pr oceedi ng.
15 Q Oh.
16 A I don't think that there's anywhere near the
17 evi dence to warrant conpetitive classification, and so
18 under those circunstances, this doesn't even cone into
19 pl ay.
20 Q Well, | understand that your testinmony is in
21 opposition to the granting of the conpetitive
22 classification. But | take it you're assum ng that
23 out cone, and under those, | should have stated that
24 assunption, but nmaking the assunption that the

25 classification would be granted, you're essentially
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1 sayi ng the Commi ssion shoul d nake that determ nation now
2 rat her than under conplaint |ater?

3 A Yes, | think so. Oherw se, the way |

4 interpret the statute is that the Conmmi ssion can

5 determ ne that conpetitive classification is warranted,
6 and then | think the law was witten in such a way that
7 there were protections included as subparts of the |aw,
8 and | don't know if that's the correct legal term but

9 subparts of the |aw that would protect the marketpl ace
10 fromtotal dom nant, redom nation by the donm nant

11 carrier. And without a clear idea of what the price

12 fl oor would be, there are no such protections that | can
13 see. Under two scenarios that we have seen in this case
14 so far, the protections would not be adequate, and the
15 potential for price squeeze based on Qnest's ability and
16 incentive would occur without a doubt in nmy mnd.

17 Q I want to shift gears a little bit at this

18 point to your rebuttal testinony, which is 603T, and

19 won't spend nmuch tinme on this, because M. Sherr asked
20 you a |l ot of questions on your rebuttal testinony, but |
21 do want to explore one statenent that you nmade there on
22 page 9, and it's at lines 187 through 189. Could you
23 read the -- do you see that sentence there, it starts,
24 in short?

25 A Yes.
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In short, the statenment by Staff that
Qnest mmintains a 75.5% mar ket share
shoul d not be interpreted to nean that
CLECs enjoy the market power of a single
firmw th 24.5% mar ket share.

Q Well, first of all, that Staff narket share
nunber has subsequently changed, right; do you recal
t hat ?

A Yes, | think it has.

Q Okay. | have to adnmit to being a little bit
puzzled by this statenent. A market with two firns
conpeting in it, for exanple, is not as conpetitive as
one that has nmore than two in it, correct, | nean al
ot her things being equal ?

A. It would depend. |If there was a doni nant
firmwith 30 firms init, it's not considered
ef fectively conpetitive.

Q Wel |, okay.

A Shoul d not be.

Q | guess that's why | put in all other things
bei ng equal. But just based on the, okay, just the
basic math of the HHI, if there's a single firm holding

the market share, this is the exact sane road you went
down with M. Sherr, but if there is a single firmthat

hol ds say 25% of the market and then there's another
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firmthat holds the remaining 75% that's going to give
you a higher market concentration nunber than if there

were -- there were that same 75% market share firm and

then say 25 firms with 1% of the market, right?

A That's true, and neither one -- neither of
those nunbers would necessarily indicate or refute that
there is conpetitive, effective conpetition

Q Well, | understand that that's --

A I just want to enphasize that market share
and HHI and market concentration is a perhaps even
considered mnor part of the analysis. The mmjor thing
that we need to think about is Qmest's ability to
control its so-called conpetitors.

Q I understand that to be your testinony, but I
amjust trying to understand the statement that you
made. Isn't nmaybe the reason that the HH gives you a
hi gher nunber under the circunstances | described where
there were two firns, doesn't that reflect the fact that
where you have fewer firns, they're nmore likely to
engage in, | don't know if oligopoly pricing is the
right word, but, you know, you're less likely to have
firms trying to underprice each other?

A. Theoretically |I think I understand what
you're saying, and | think that | would agree with you.

The point I'mnmaking with respect to that statenent,
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that particular statenent, is that there are, and
don't have the nunmbers right off, if you will turn the
page to the nmarket share conpari son on page 10 of ny
rebuttal testinony, it shows that the nean market share
and the nmedi um CLEC market share are incredibly |ow
And a CLEC with -- half of the CLECs in Washi ngton have
a market share of less than .3% .3 of 1% And | didn't
want that to be equated in anyone's mnd to be sonething
that would -- | lost ny train of thought -- that would
be a significant -- as significant a threat to Qunest as
a single firmthat constituted 24% of the market share
or a greater market share. |'m making the point here
that the bulk of the firns that are conpeting agai nst
Qnest or attenpting to have an extrenely deni ni nus
mar ket share

Q On that page, you, let's see, actually page
10. Wwell, actually, wasn't there a table where you
showed the, maybe it was in your direct testinony, where
you conpared the --
That's the --
-- nedi an and the nmean size of a CLEC?
That's the table | was just discussing.
Ri ght. \here --

On page 10 of ny rebuttal

. » O > O >

Oh, okay. Did you look at -- well, in other
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wor ds, you | ooked at the average size of a CLEC and at
the CLEC that's in the middle, right, isn't that the

definition of the --

A Medi an?

Q -- medi an?

A Yes.

Q Coul dn't that obscure, let's say there were a

couple of fairly good sized CLECs and a | ot of very
small CLECs in terns of market share, couldn't your
anal ysis there obscure that fact just by virtue of the
fact that there's a lot of little guys?

A Any tinme you use an average or a nedi an
you' re obscuring the ends of the spectrum

Q Did you |l ook at the market share of the

| ar ger CLECs?

A Yes, | did.

Q Is that confidential material? | don't know
who | woul d be asking that question to. | think it's
probably not. Did you -- do you -- could you give us a

sense of what the narket share is that's held by the --
wel |, maybe that's not a good question. | might strike
t hat because we have so nmuch di spute over the proper way
to nmeasure market share

MR, THOMPSON: So | think | will end ny

guestions there. Thanks, M. Stacy.
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1 THE W TNESS: Thank you.

2 JUDGE MACE: Commi ssioners.
3

4 EXAMI NATI ON

5 BY CHAI RWOVAN SHOWALTER

6 Q Well, following up on your -- on the what is
7 the appropriate price floor. AmIl correct that the

8 three in play in this hearing are TSLRIC, TELRIC, and

9 what you propose is TELRI C plus and shorthand is call it
10 14. 7% is it?

11 A That's true, it could be used as a proxy for

12 retail costs.

13 Q Al right. But is it 14.7, is it 14.7 or 147
14 A. 14.74 if 1 recall correctly.

15 Q Al right, I will call it 14.7 recogni zing

16 it's actually a little bit nore than that. Are you

17 saying that if Qwest -- let me back up

18 Assune we find that in every exchange Qnest
19 is at this nonent subject to effective conpetition as

20 long as it does not price below a certain floor we're

21 now about to discuss.

22 A. Ri ght .

23 Q And maybe there m ght be as long as it does
24 not go above sonething to address your other concern,

25 but I just want to discuss this floor. Wat |I'mtrying
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to understand is if you take TELRIC plus 14.7% what do
you get? Do you get a Zones 1 through 5 power place
prices plus then an absolute amunt? What are you

pr oposi ng?

A. From a generic standpoint, what you get is
the price for which Qvest nust -- Qwest nust charge
retail price, for that which Qwest nust charge in order
to recover its costs. | haven't and neither has any
ot her party here addressed the massive anount of details
that would go along with determ ning a proper price
floor in all of the -- in all of the zones and in
addressing i ssues such as bundling with unregul ated
products. It's a significant and critical issue, and
tried to bring that out earlier, that in ny mind it
certainly hasn't been addressed to the point it needs to
be given its inportance in this case if the Comm ssion
makes a decision in favor of Qwest.

Q But conceptually why is TELRIC plus the
retail 14.7%correct?

A Conceptually it's correct because that is the
anount of noney that Qwest nust recover fromits retai
customers in order to recover its costs. O herw se
Qnest woul d be chargi ng sonething priced | ess than cost
to the di sadvantage of its CLEC whol esal e custonmers or

conpetitors which it would be inpossible for those
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custoners to recover in a conpetitive retail market. |
hope that didn't add confusion to it.

Q Well, no, | think I followed. Do you agree
that the TELRIC part of it could vary fromlower in Zone

1 to higher in Zone 5?

A. Yes. As long as there was a match between
retail and wholesale in the different zones, | think
that would work. |'mnot sure, | haven't spent any tinme

what soever considering it beyond the generic standard

that | laid out in ny testinony.
Q Okay. Then could you also turn to Exhibit
504, your rebuttal, just a second here.
A 57
Q No, no, just a minute, | tagged a different
set. The next witness will know what |'m going to ask.
I will just ask one nore question, and it's

along the lines of all these hypotheticals that you have
been asked about, and I'msinply trying to understand
what factor you think is inportant. So assune in a
hypot heti cal a whol esal e provi der that owned 100% of the
whol esal e market and supplied in effect a UNE-P to 30
evenly distributed conmpetitors, retail conpetitors, but
t hat the whol esal e provider was not in the retai

mar ket .

A Okay.
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Q So all of the conpetitors are using the
facilities of one whol esale supplier

A Okay.

Q In that scenario, do you think there's
effective conpetition?

A. There may be. Cbviously in that scenario one
of the conpetitors doesn't control the inputs and can't
control the strength and viability of the rest of the
conpetitors. That's a situation that's vastly different
fromthe one that we're tal king about here.

Q | recognize that. But so that your problem
is not that conpetitors are using a conmon whol esal e
platform your problemis that the provider of that

whol esal e platformis also a retail conpetitor?

A. Exactly.
Q Okay.
A One of the retail conpetitors in the market

is also the nonopoly supplier to the rest of the retai
conpetitors.

Q But if the retail price, if the wholesale
prices are set by regulation and if the retail floor is
set by regulation to cover costs, however you define it,
then howis it that the nonopoly whol esal e provi der who
is also a conpetitor is going to drive out the

conpetitors if there is at the start of this scenario
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effective conpetition, nmeaning robust conpetition?

A Right. Well, | think yeah, my concerns would
be much, nmuch smaller if that were the case. |If you
could point to robust conpetition already occurring,
then Qwnest dropping its retail price to a price floor
even a price floor that I would reconmend, which would
be the highest of the three here, first of all, it
couldn't put anybody out of business. Those with
mar gi ns that were on the edge m ght feel sone
di sconfort, but if the conpetitors were viable and
robust conpetition was there, the marketplace woul dn't
be harmed. | shouldn't say that it wouldn't put anyone
out of business, it might. But the marketplace itself
and the ability of conpetition or of conpetition to
protect consuners would still be there. But as it
stands now, that circunstance does not exist, and so
even if --

Q No, let me just stop you. You say that
ci rcunstance doesn't exist because there aren't enough
conpetitors actually in the narket to performthat
function or because you don't know what the price floor
is going to be or both?

A. No, both of those are a concern, but ny
primary concern is that there are not enough custoners

in the market who are not 100% reliant on Qunest to
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provide retail service. So in other words, like I was

saying, they're only providing Qwst service on behal f

of Qmest. They're not providing service in conpetition
with Quest, and that's the critical thing to consider.

That's primarily the reason that or that is the reason

why | took the UNE-P and total service retail |oops out
of the anal ysis.

Q Okay. But then let ne keep going back to
these hypotheticals. Supposing you have 31 conpetitors,
all with an equal market share, but one of the
conpetitors is also the wholesaler to the other 30 and
has 100% of the whol esal e market, and all 30 rely on
UNE-P in this very even handed way, but in addition you
have a price floor, a retail price floor, that's binding

on that 31st whol esal er.

A Ri ght .

Q O retailer. And that floor is satisfactory
to you.

A. Ri ght .

Q And also in addition the wholesale price to

the other 30 is set by regulation satisfactory to you.

A Ri ght, okay.

Q Al right. In that situation, do you think
there's effective conpetition? That is, is the presence

of 30 evenly distributed retail conpetitors, all with a
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share equal to each other and equal to the 31st, is that
sufficient to keep the whol esaler fromraising or
| owering prices in the circunstances | gave you?

A Well, no, | don't think it would be a price
constraining situation. Because in that scenario, and
the principle, the underlying principle is the sane,
that if the conpetitors are essentially retailers of one
of the other conmpetitors, then they exist at the
pl easure of that one conpetitor

Q And why is that if -- this is the part -- |
understand you keep asserting that if the conpetitors
are sinply selling the facilities of the underlying
whol esal er that that is not conpetition. | understand
your assertion. I'mtrying to understand why. You
woul d have a situation of a single whol esal er and
multiple retailers, and the question would be, if the
whol esal er, who is also a retailer, is unable to | ower
the price below a certain cost floor

A. Ri ght .

Q And is also, | will posit this, also unable
to raise the price because the other 30 conpetitors
woul d cone in under that, why isn't that effective
conpetition?

A It's not effective in that under those

circunstances -- and the whol esal er woul d have a
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conpetitive classification?

Q Yes.

A In your --

Q Yes.

A Ckay. Then under those circunstances, stil

t he whol esal er controls the strength and viability of
its conmpetitors by having total control over its profit,
over its conpetitors' profit margins. They can go down
in your scenario to zero. They can't go below zero if
those conditions were net. But still one of the
participants in the market controls the strength and
viability of all of the other participants in the
market. That's not the case when you have owned | oops,
CLEC owned | oops.

CHAl RMOVAN SHOWALTER: All right. Thank you.

THE W TNESS: Thank you.

COWM SSI ONER OSHI E: No questions.

JUDGE MACE: Redirect.

MS. SINGER NELSON: Yes, thank you, Your

Honor .

REDI RECT EXAMI NATI ON
BY MS. SI NGER NELSON
Q M. Stacy, do you recall M. Sherr asking you

about whet her you have ever testified before in other
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1 jurisdictions and whet her you ever recommended that an

2 | LEC petition be granted?

3 A For competitive classification?

4 Q MM hm

5 A Yes, | renenber that.

6 Q Have you al ways testified on behalf of CLECs?
7 A No, | haven't.

8 Q Who el se have you testified on behalf of?

9 A In tel econmunications cases | have testified

10 on behal f of consuners.

11 Q What do you nean?

12 A As a consumer advocate.

13 Q And were you al so a member of a comm ssion

14 staff?

15 A. Yes, | was the Chief Econom st of the Woning
16 Public Service Comm ssion, and under their -- and as --

17 in that capacity, | obviously didn't have any CLEC

18 clients.

19 Q Do you recall M. Sherr asking you questions,
20 | realize it was quite a while ago, but do you recal

21 hi m aski ng you questions about whether or not you are
22 aware that CLECs in Washington |ease |oops to other

23 CLECs?

24 A Yes, | recall that.

25 Q Is there any evidence in this docket of CLECs
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provi di ng UNE-P here in Washi ngton or | oops to other
CLECs here in Washington?

A Not that | have seen, no.

Q Do you also recall M. Sherr talking to you
about what threshold there would be in your m nd of how
much has to be -- how nmuch conpetition has to be
facilities based UNE-P and resale in order for you to

conclude that effective conpetition exists here in

Washi ngt on?
A. | remenber sonmething |like that, yes.
Q And you referred to M. Gates's testinony?
A Yes.
Q Do you have M. Gates's testinmony in front of

you, his rebuttal testinony specifically?

A. His rebuttal, yes, | do

Q Whi ch has been pre-marked as Exhi bit 504T,
pl ease turn to page 29 of that testinony.

A Okay.

Q Is that what you were referring to in
response to M. Sherr's question?

A Yes, | referred to those as the guidelines,
not obviously set in stone or concrete standards, but
sonet hing that the Comm ssion could use down the road
when we get close to a situation where there's actua

effective conpetition in Washington. Cearly none of



1109

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

those are met currently.

Q If UNE-P is priced low, now |I'mreferring to
the series of questions that M. Sherr asked you about
UNE- P being priced attractively; do you recall that |ine
of questi oni ng?

A Yes.

Q If UNE-P is priced |ow, would there be any

reason for the CLEC to want to nove to its own network?

A Even if UNE-P is priced | ow?

Q (Noddi ng head.)

A Certainly, absolutely. Regardless of the
whol esal e price of the inputs, if Qwest still has the

ability to control the strength and viability of its
conpetitors, that's not a situation that those
conpetitors would want to remain in for an extended
period of tinme. It carries with it risk, because their
survivability depends on one of their conpetitors, which
is not the greatest position to be in. | think that's
why | consider the use of UNE-P as a sort of a
transitional infancy type of a vehicle used to
eventual |y devel op, you know, real effective UNE or
facilities based conpetition.

Q In addition to not having to rely on the
nonopol y whol esal er conpetitor, what are other benefits

to a conpetitor being a facilities based conpetitor?
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A O her benefits?
Q Benefits to being a facilities based carrier
Wel |, under those circunstances you avoid
ri sk, because you control your own destiny. |It's easier

to attract investnent capital, and so nomentum grows,
and conpetition actually does beconme nore effective in a
nore rapid tinme frane.

Q Do you have flexibility, nmore flexibility in
the type of service and the |evel of service that you
provi de to your custoners?

A Oh, absolutely, yes.

Q Do you have the ability to differentiate your
services fromthe nonopoly provider services or the |ILEC

servi ces?

A. Yes, absol utely.

Q More than if you would be providing services
vi a UNE- P?

A Sure. If you're providing your own service

with your own underlying facilities as opposed to
serving a retail function for the nonopoly whol esal e
provi der, you absolutely have nore freedomto be

i nnovative, to broaden consuner offerings, so on and so
forth. There's a huge consumer benefit associated with
that type of conpetition as opposed to UNE-P. There's

no need to dimnish UNE-P, because |ike | nentioned,
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it's an incredibly critical part of transitioning to
that best kind of conpetition.

Q Do you recall the assunption that CLECs
provi de services over UNE-P, and they have 80% of the
| ocal business market share in Washi ngton; do you
remenber that set of questions from M. Sherr?

A Yes.

Q I f CLECs have woul d have 80% of the resale
mar ket, resale and UNE-P.

A Yes.

Q M ght Qwest still have say 65% of the
revenues in that market?

A Oh, absolutely. Even if they had -- even if
CLECs had 95% of the market, Qwmest would still enjoy the
bul k of revenues. Because when you as an end user wite
a check to CLEC A, nost of that noney is still going
straight to Qvwest. It's their facilities, and they are
conpensated with profit for offering those facilities.
Like | said, the CLECis only performng a retail
function. They only get paid for the retail part.
Everything el se still goes to Qmest.

Q Let's go to Exhibit 604C, which is an
attachment to your testinony, the confidential
attachment.

A Okay.
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Q Your market share calculations utilize the
data that Staff provided; isn't that right?

A That's correct.

Q If the data is wong, then the cal cul ations
are wong; isn't that right?

A That's correct.

Q And you didn't have the ability because of
the protective order in place in this case to review the
underlying data upon which Staff based its exhibits on
isn't that right?

A That's correct.

Let me go back in answer to your previous
guestion. The data itself doesn't make the cal cul ations
wrong, doesn't nmke my cal culations wong. It may put
-- cast a shadow of doubt on the conclusions that are
drawn by anybody using that data if the data is wong.
If the data, for exanple, overstates the CLEC narket
share, then calculations would carry through that
overstatenent to the end. And as | understand, that's
exactly what happened. So what you can say about this
exhibit is that the nunbers that | have cal cul ated here
are conservative nunbers fromthe CLEC standpoint.

Q What's the point of Exhibit 604C in your
m nd?

A | think it's to denpnstrate the essentially
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total market dom nance of Qwest still in Washington
Q And you allude to problens that exist in

Staff's nunmbers that you include in this spreadsheet; is

that right?
A. Ri ght .
Q What are those probl ens?
A Well, | think there were sone probl ens that

occurred that made the data | ess valuable to nme at

| east, and that's that the exhibit itself is not an
audi tabl e exhibit. In other words, an el ectronic copy
of the exhibit won't allow you to determ ne where sone
of the nunbers came from And there's, you know, maybe
sonme valid reason for hard codi ng those nunbers in
there, but it nmade that particular exhibit |ess usefu
to me.

The data upon which the exhibit was based,
and we're tal king about TLW4 and 5, Staff exhibits, and
I don't know their other nunbers, but the data itself it
appears, certainly appears at this point to be flawed
and to understate Qwest's actual dom nance of the
market. So there are sonme problens | think that maybe
the request that went out wasn't fully understood by the
respondents or sonethi ng because the data is not very
accurate at this point. |It's getting clearer all the

time.
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1 Q On what do you base your conclusion that the

2 data is not accurate?

3 A Well, | know, for instance, that M
4 i nadvertently overestimated its |lines by 80% a
5 significant, significant overestimtion. | think,

6 have just heard, and | haven't | ooked at any nunbers or
7 anyt hing, that AT&T had a simlar result, and so did

8 ATG. It cones down to the confusion between digital and
9 anal og that we di scussed not nuch today but a whole | ot
10 a few weeks back

11 Q So are you saying that the figures that were
12 provi ded by those carriers were intentionally

13 m srepresented by those carriers in their responses?

14 A. I have no reason to believe they were, no. |
15 think there was -- there was just honest

16 m sconmmuni cati on or confusion that resulted in those

17 pretty significant errors.

18 Q M. Sherr asked you several questions about
19 the way that you calculated the HH in this exhibit; do
20 you recall those?

21 A Yes.

22 Q Is there any way to calculate the HHl in this
23 case that would result in a nunmber that was not highly
24 concentrated?

25 A No, | tried to nake that clear in discussing



1115

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

my kind of check and bal ance that | did using the other
dat a.

Q Let's move to sonme of the questions that
M. Thonpson asked you. Let's go directly to Exhibit
MSR- 6C, which is | believe it was Exhibit 6 to
M . Reynol ds' testinony.

A Ri ght .

Q You had a pretty long discussion with
M . Thonpson about this exhibit; is that right?

A Yes.

Q Was that discussion -- well, strike that.

Do you agree that the top half of this
exhibit would properly represent the inputation floor
that this Comm ssion should adopt?

A. No, | don't, and | thought that | had nade
that clear, that that's not the case.

Q Why not ?

A Well, these totals here on the top half of
the exhibit wouldn't -- don't represent the nonrecurring
charges associated with offering the service, and there
are no retail charges associated with offering the
service, so these would understate the price floor. A
price floor that was set at this level would allow for
price squeezes to occur

Q You used the phrase pure price conpetition in
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your discussion with M. Thonpson; do you recall that?

A Yes.

Q How woul d you define that termas you used
it?

A. Conpetition based on price al one, not based

on product differentiation, nmarketing, those types of
t hi ngs.

Q And in determ ning whether effective
conpetition exists in the state, does this Conm ssion
have to consider things other than price conpetition
pure price conpetition?

A Sure, absolutely, oh, absolutely, there's
other -- there's nore benefits to conpetition as we were
just discussing than driving prices down. There's
product innovation, increased consuner choice, et
cetera, et cetera

Q And finally, in your discussion with
M . Thonpson about Exhibit 6, did you assune in your
responses that the CLECs would receive all of the

revenues that are articulated in the bottomhalf of the

exhi bit?
A Did | assune that?
Q The CLECs woul d receive all of the revenues.
A No. When | responded to his question, | said

that CLECs would likely receive |less than that because
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they were pricing it conpetitively.
Q But woul d you assune, |ooking at the
categories of revenues that are listed on this exhibit,

woul d you assunme that CLECs would receive all of those

revenues?
A. Oh, probably not.
Q Do you have an opinion on that?
A Not really, not that | would like to --

haven't really thought about that sort of thing for a

while, so.
Q That's fine.
A Okay.
Q Oh, when you were discussing with

M. Thonpson your reconmendation that the Comr ssion set
a price floor and M. Thonpson asked you about whet her
you woul d ask the Commi ssion to set that price floor in
this proceeding, | was unclear of your response. Do you
-- are you recomendi ng that the Comr ssion set a price
fl oor based on the evidence that's presented in this

proceedi ng?

A No, there's insufficient evidence for the
Conmi ssion to set a price floor, | believe. It would be
appropriate, | think, should the Conm ssion determn ne

that conpetitive classification is warranted for Quest

for the Conmi ssion to open a proceeding that would all ow
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for a full investigation of an appropriate price floor

But | woul d caution the Conmi ssion not to
allow for a conpetitive classification until such a
price floor is determ ned. Because during the tinme that
the price floor didn't exist, an appropriate place --
during a time in which an appropriate price floor does
not exist, significant damage can be done to conpetitors
and the market in Washington.

Q Next, do you have what's been narked as

Exhibit 6117

JUDGE MACE: 611 was not offered

MS. SINGER NELSON:  Your Honor, | think that
a large part of M. Thompson's questions actually
address the very illustration that is presented in
Exhi bit 611, and it would illuminate the record to now
have Exhibit 611 included in the record. M. Thonpson
and Chai rwoman Showal ter to some extent discussed the
i ssue of the difference between, primarily M. Thonpson,
the difference between a market where several CLECs
exi st and conpete and the narket where just a few CLECs
conpete, and that's exactly the illustration presented
in Exhibit 611.

JUDGE MACE: Well, do you want to offer --

MS. SINCER NELSON: | would like to offer it

as an exhibit.
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JUDGE MACE: |s there any objection to the
adm ssion of that proposed exhibit?
MR, SHERR: No objection from Qmest.
JUDGE MACE: | will admt it.
BY MS. SI NGER NELSON:
Q Al right, M. Stacy, do you recall the
di scussion with M. Thonpson relating to your testinony,
I think it was on page 9 of Exhibit | think it was 6083,
yes, and the point that you made in lines 187 through
1897
JUDGE MACE: What page are you on?
Q I'"'mon page 9 of Exhibit 603T, |ines 187

t hrough 189.

A. Direct testinony?

Q No, it is your rebuttal testinony.

A Okay.

Q Now pl ease revi ew again 187 through 189.

A All right.

Q And review Exhibit 611.

A Okay.

Q What is the difference between a nmarket shown

by scenario A and scenario B?
A. Well, in scenario A, obviously the CLECs face
conpetition not only from Qvest but from one anot her.

In scenario B -- one another of which there are nine
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others or -- so they are obviously conpeting agai nst a
greater nunmber of CLECs than the CLECs are in scenario
B

Q So what does that do to Qmest narket power?
Conpare the two scenarios and your analysis of Qmest's
mar ket power in each

A Qnest' s market power woul d probably be
unaf fected. There's a potential that the CLECs' market
power could be affected.

Q How woul d that be affected?

A Just in that they control |ess of the narket
and are faced with conpetition fromso many different
angl es.

Q Why does the HH differ in the two
situations?

A The result of the cal cul ati on shows, and
appropriately so, that market concentration are at
different |evels.

Q And why is that?

A Mat hemati cal | y?

Q Yes.

A Because the sum of the squares is |less than
the square of a sum

Q When you | ook at these two scenarios

presented in Exhibit 611, would you conclude that any of
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the market share nunbers are simlar to the facts
presented in this case?

A No, they're not indicative whatsoever of the
actual market shares in the case. A Qwest market share
of 55 is not sonmething that we will find in Washi ngton
that | ow even though it's still a high nmarket share.
And the HHI's that are calculated in this scenario, even
t hough they both indicate concentrated narkets, they are
much, mnuch | ower than any of the actual HHIs that are
cal cul at ed using actual data.

Q Now recall the discussion that you had with
Chai rwonman Showal ter relating to the price floor that
you suggest. If Qmest doesn't violate the price floor
t hat you suggest, does that nmean that Qwest is subject
to effective conpetition?

A No.

Q Why not ?

A The two things aren't even related. Quest
pricing and the effectiveness of conpetition are two
conpletely different subjects.

Q And then finally you discussed the inportance
of price floors and protecting the market. |If Qnest
bundl es essential inputs with unregul ated offerings,
woul d that be a problemeven if the protections of the

statute and the regul ations are in place?
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A. Yes, it would be difficult for anybody, the
Conmi ssion or the Staff, to separate out the appropriate
costs that are going into the price floor and into the
pricing. It would be even nore difficult for CLECs who
at that point it would be their full responsibility to
nonitor the pricing of Qwest and essentially take on the
burden that the Commi ssion now has.

Q VWhat protections do CLECs have today when
Qnest is not conpetitively classified in its business
servi ces agai nst violations of price floors when

unbundl ed or when bundl ed offerings are put together by

Qnest ?
A ' mnot sure.
Q But your point is that if Qwest is

conpetitively classified in the business services narket
that protections that CLECs currently have relating to
the price floor would go away?

A Yes.

Q Is that based on just the Commi ssion not
havi ng the oversight of the price floor relating to the
regul ated services?

A Yes. If that's the question that you asked
me, yeah, that's the answer. | thought it was nore
conpl i cat ed.

MS. SINGER NELSON: | have nothing further
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t hank you.
JUDGE MACE: M. Sherr.

MR, SHERR: Thank you.

RECROSS- EXAMI NATI ON
BY MR. SHERR

Q If you could | ook back to Exhibit 6. Do you
have that ?

A Yes.

Q | believe Ms. Singer Nelson asked if the top
portion of Exhibit 6 showed all the costs that the CLEC
woul d pay; is that correct?

A The top portion? | thought she said the
bott om porti on.

Q The top portion of Exhibit 6 where it shows
the Zone 1 through 5 rates, | believe you answered that
it did not, that this section didn't show the
nonrecurring charges CLECs have to pay.

A. Oh, that's right.

Q Isn't it true that this Exhibit 6 al so does
not reflect any nonrecurring retail revenues a CLEC can
charge fromits end user?

A That's true.

MR, SHERR: That's all the questions | have,

t hank you.
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JUDGE MACE: M. Thonpson.

MR, THOMPSON: Just a coupl e questions.

RECROSS- EXAMI NATI ON
BY MR. THOWVPSON

Q M. Stacy, just looking at the Exhibit 611
just so |I'mclear, what | understand you did on your
mar ket share table is you, with the caveat that these
are not the sanme nmarket share nunbers --

A. Ri ght .

Q -- that you were dealing with there, you took
the CLECs as a total as if they were one entity and
squared that figure and then added it to the square of
the Qnest market share figure, right?

A Yes, to calculate the HHI.

Q And that represented -- and that results in a
hi gher nunber, in other words a nore concentrated nmarket
finding, than essentially | guess if you had cut it up
into any smaller portions, right?

A Yes. Taking the square of the sumresults in
a higher nunber than the sum of the squares. And so the
way that | calculated it was due to the fact that |
didn't have the sum of the squares to calculate, so
used a proxy square of the sum

Q | under st and.
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A. It didn't make a significant difference in
t he concl usi ons.

Q Okay. There was some di scussion from
Ms. Singer Nel son about conpetition based on price as
opposed | guess to product differentiation. Do you
recal | that discussion?

A | recall her asking nme that, yes.

Q But aren't we in this petition really talking
about basically plain old tel ephone service and sone
vertical features that go with that? | nmean | guess ny
gquestion is, to what degree is it possible for phone
conpanies to offer, you know, a substitute for basic
phone service that's really differentiated?

A. To what degree is it possible?

Q Well, doesn't it depend on the
functionalities that are available on switches? You
know, if, for exanple, you have sonething |ike the
ability to nmake a three-way call, have CLECs that have
their owmn facilities, have they invented new vertica
features that you're aware of ?

A Not that |I'maware of. | -- no, not that |I'm
awar e of.

Q Ckay. Isn't that ability based | argely on
what software is available and sort of what the network

will allow?
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1 A I"'mnot famliar at all with the technical
2 ways that innovations are devel oped.

3 Q Okay.

4 A But | just -- I'mfamliar nore with the

5 attendant benefits of conpetition, one of which is

6 i ncreased custoner choice.
7 MR, THOMPSON: | understand, thank you.
8 JUDGE MACE: That conpletes the

9 cross-exam nation of M. Stacy, thank you.

10 THE W TNESS: Thank you.
11 JUDGE MACE: You're excused. Qur next
12 witness is M. Gates. | wanted to address the question

13 of scheduling with the Conmi ssioners and the parties.

14 Are we going to try to finish hinP

15 Let's be off the record.

16 (Di scussion off the record.)

17 (Wtness TIMOTHY J. GATES sworn in.)

18 JUDGE MACE: All right, please be seated.
19 THE W TNESS: Thank you.

20 JUDGE MACE: Ms. Singer Nel son.

21

22 Wher eupon,
23 TI MOTHY J. GATES,
24 havi ng been first duly sworn, was called as a wtness

25 herein and was exani ned and testified as foll ows:
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DI RECT EXAMI NATI ON
BY MS. SI NGER NELSON:
Q Good afternoon, M. Gates. Please state your
name and your business address for the record.
A. My nane is Tinothy J. Gates. M business
address is 917 West Sage Sparrow Circle in Highlands

Ranch, Col orado 80129.

Q By whom are you enpl oyed?

A. ' m enpl oyed by QSI Consul ting.

Q Are you representing MCI in this proceedi ng?
A Yes, | am

Q Did you prepare testinony that's been

pre-marked as Exhibit 501T?
A Yes, | did.
Q And t hen exhibits, you attached two exhibits
to that testinmony which had been marked as 502 and 5037
A Yes.
Q Have you al so proposed testinony that's been

mar ked as 504T, your rebuttal testinony?

A Yes.

Q W th Exhibits 505 and 5067

A That's correct.

Q Do you have any changes or corrections to any

of the testinmony or the exhibits attached to that
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testi nony?

A Yes, | believe there was the om ssion of one
of the exhibits, the Colorado stipulation, so we'll have
to deal with that, but I do have some corrections.
Let's start with 501T.

Q Well, the Col orado stipulation, can you
provide that to the Commi ssion and to the parties?

A Yes, | can.

M5. SI NGER NELSON:  Your Honor, can we nmark
the Col orado stipulation as Exhibit 522.

JUDGE MACE: Very well.

MS. SI NGER NELSON: Thank you.

JUDGE MACE: You have copies of it, |
presune, because --

MS. SINGER NELSON: Yes, we will produce
copies of it. W don't have them | think we have one
copy of it, so we'll have to make copi es and hand those
out to everybody or mail themto everybody.

JUDGE MACE: Very well.

MS. SI NGER NELSON: Thank you.

BY MS. SI NGER NELSON:

Okay.

A. My first change woul d be at page 15, |ine
369.

Q O which exhibit?
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A O Exhibit 501T.
Q Thank you.
A Again, line 369, strike the word conpetitor,

and replace that with the word provider

On that sanme page in the footnote below, the
line reads, that resale has not an effective conpetitive
strategy in Washington. Please insert the word been,
B-E-E-N, between -- the first line in the footnote at
the bottom it's Footnote 16, which continues on from
the previous page, but it's the first line of footnote,
insert the word been, B-E-E-N, between the word not and
the word an. So that fragment would read, that resale
has not been an effective conpetitive strategy in
Washi ngt on.

And then on page 18, |ine 425, strike the
word its right before 271, again line 425, strike the
word its and replace it with Qeest's. That would be
Qnest with an apostrophe S.

Those are ny only changes to 501T.

I do have sone to 504T begi nning at |ine 501

JUDGE MACE: Which page?

A That woul d be page 20, line 501, strike 151,
the nunber 151, and replace it with 147.
And then in the footnote bel ow, Footnote 26,

I will replace those three HHI nunbers. Please replace
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5,625 with 5,658. Please replace 5,776 with 5,805. And
finally at the end of that sentence replace 151 with
147. And the reason for those nunerical changes was
that | did not include the market shares in the HH
cal culation for the CLECs. | was only cal cul ating the
di fference between the change in the Qwest nmarket share,
and that was inappropriate, so these nunbers reflect a
correct calculation of the HHI

And then at line 594, which is on page 24, |
i nadvertently referred to the article that | have
attached as a Qwmest article. It was really just an
article on the Qwest Wb site. So the sentence that
begi ns, even Qmest recognizes the, strike even Qmest,
and replace that with the follow ng, an article on a
Qnest Wb site. So that sentence would read, an article
on a Qvwest Web site recogni zes the problens with Vol P
t el ephony today.

Those are ny only changes.

Q Okay, considering those changes to your
testinmony, if | asked you the same questions that are
contained in both your direct and rebuttal testinony
t oday, would your answers be the sane?

A Yes.

MS. SINGER NELSON: Thank you.

I nove for the adm ssion of Exhibits 501T,
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1 502, 503, 504T, 505, and 506.
2 JUDGE MACE: Any objection to the adm ssion

3 of those exhibits?

4 MS. ANDERL: No, Your Honor.
5 JUDGE MACE: I will admit those exhibits.
6 MS. SINGER NELSON: Thank you. M. Gates is

7 avail abl e for cross-exam nation.

8 JUDGE MACE: Ms. Anderl.

9 MS. ANDERL: Thank you.

10

11 CROSS- EXAMI NATI ON

12 BY MS. ANDERL:

13 Q Good afternoon, M. Gates.
14 A Good afternoon.
15 Q Are you appearing here today as an expert

16 wi t ness on behal f of MClI?

17 A Yes, | am

18 Q You're not currently an MCl enpl oyee, are
19 you?

20 A No, | am not.

21 Q And there are no MCI enpl oyees testifying in

22 this proceedi ng?
23 A No.
24 Q Have you read the two previous Conmm ssion

25 deci si ons regardi ng conpetitive classification of
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Qnest ' s busi ness | ocal exchange services?

A | have gone through those orders. | may not
have read themin their entirety, but | have been
t hrough them

Q Have you read any ot her Commi ssion deci sions
regardi ng conpetitive classification such as the AT&T
order from 1987 that's been discussed earlier today and
in other testinony?

A I think I may have read that AT&T order. |
have read many orders on conpetitive classification over
the years.

Q When you say you may have read it, could

understand that to nean that you have not read it

recently?
A. In nmy minds eye, | can see an order. | think
it was dated in -- was it -- what was the date on the

order? Was it like '87?

Q | believe it was a 1986 docket.

A ' 86.

Q Wth an order issued in 1987.

A I think I have read that, but | would be

happy to look at it to refresh my recollection
Q M. Gates, Exhibit 502, the CLEC market
capitalization report, can you tell ne when that was

prepared?
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A. We have updated that on one occasion, so
believe this was prepared initially about a year ago and
t hen updat ed about eight nmonths ago. | guess | -- about
a year and a half ago initially and updated about ei ght
nont hs ago.

Q For what purpose was it originally prepared?

A It was a white paper that QSI Consulting did
on its own to document what we saw as an i npl osi on of

the CLEC market with respect to capitalization

Q So it was not conmi ssioned by any client?
A No, it was not.
Q What about the update, was that commi ssioned

by any client?

A. No, but | updated it or had it updated for
purposes of a proceeding. | don't renenber which
proceeding it was at this tine.

Q Turn to Exhibit 501, your direct testinony,
and | ook at page 11, please. And | actually, when you
were nmaking corrections to your testinony, | noticed
that our pagination is off a little bit. What |'m
| ooking at is your discussion at lines 266 through 269.
Whet her that's on your page 11 or not, | don't know.

A. Yes, it is. Is that the answer and response
to the question?

Q Yes.



1134

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Where CLECs are not providing services?
Q Ri ght .

A Okay.

Q | recognize that when you filed this

testi nony, those five exchanges or areas appear to be
ones in which CLECs were not offering service. Based on
subsequent information in this docket, do you accept now
that Elk is the only area in which it appears that CLECs
are not offering service?

A. Well, that appears to be the case, although
with recent revel ations about errors in the CLEC data,
it my not be the case.

Q You say:

Based on this information, Qwest can not

nmeet the requirenents of 80.36.331(h),

and conpetitive classification can not

be granted.

Do | understand correctly that your testinony
is that because CLECs are not offering service in ElKk,
Qnest's petition should be denied?

A Well, I -- no. Based on ny paraneters |
provided in my rebuttal testinmony, that wouldn't be the
proposal. But it is clearly the case that based on the
Conmi ssion's previous decisions, it has decided that

where carriers were not actually in a particular
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exchange offering services and willing to continue to
of fer services, that it decided in the past that that
was not the burden or that was not the standard to which
Qwest should be held. |If you use that sanme standard in
this case, Elk would fail, in which case the Comm ssion
may choose to strike that fromany order that it m ght
have that might approve Qemest's petition in this case.

Q Do you know how many busi ness, how many Qmest
busi ness lines there are in Elk?

A No, | do not.

Q Woul d you accept subject to your check that
it's fewer than 5007

A I would accept that.

Q Do you know how many Qwest busi ness access
lines are the subject of this petition?

A | do not know the exact nunber, but it's a
significant amount of I|ines.

Q Woul d you accept subject to your check that

it's in excess of 500, 0007

A Yes.
Q Is 500 a significant portion of 500, 000?
A | guess it depends on what you're talking

about, but just froma mathematical perspective it's not
a large proportion. | imagine the people in Elk think

that their service is significant and their presence is



1136

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

significant, but.

Q You have di scussed the standards in the
statute that the Commi ssion needs to consider in meking
a decision in this application; is that right?

A. I have discussed the statutory requirenents
t hat the Comnm ssion must consider and di scussed other
factors that the Conm ssion should consider

Q Can you point nme to which factor in your view
requi res the Commi ssion to consider conpetition on
either a wire center or exchange level in order to
establish effective conpetition statew de?

A Coul d you repeat that question?

(Record read as requested.)

A. Thank you. | think the point is that in
order to get a picture of the statewide market as it's
been defined in the case, you have to start sonewhere.
And we have exchange data, wireline data in the case, so
it's been rolled up. So | think the Conm ssion can | ook
at the data on a statewi de basis, and | think it's also
appropriate to | ook at the data on an exchange by
exchange basis, especially if there are areas where
there are maybe it's a pocket, maybe it's a certain part
of the state, maybe it's a rural-urban split, but there
may be situations where there are certain parts of the

state geographically that do not have the |evel of
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conpetition that you think is sufficient to justify a
conpetitive classification. Clearly the Conm ssion
exerci sed that judgnment in the previous case.

Q Do you have in nmind what geographic narket
was considered in granting AT&T conpetitive
classification for its toll services?

A | don't recall, it m ght have been a
statew de market, but |'mnot sure.

Q M. Gates, does MCl serve business custoners
i n Washi ngton?

A | believe it does, yes.

Q Do you know if it does so via UNE-P or with

its own switch?

A Yes.

Q Bot h?

A Yes.

Q Okay, thank you. Does your testinony contain

any evidence with regard to the nunmber of business
custonmers or lines that MCI serves in the state of
Washi ngt on?

A No, my testinony addresses the data that
Staff gathered, the data that Qmest provided. M
testi nony does not directly go to the MCl |ines,
al though I would note as M. Stacy noted that M

overstated its line count by sonme 80%in that they did
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provi de analog and digital lines in their response to
Qnwest, and | believe they have subnitted a correction to
that data to Staff.

Q Did you participate in either the initia
answer or the correction in preparing the |line count
i nformati on?

A | did not participate in preparing it, no.
But | was involved in asking questions, because | -- the
whol e anal og/digital split is so arbitrary and so
unusual, | wasn't sure that the respondents would give
an accurate response. | nean consuners don't care if a
service is provided over an analog circuit or a digita
circuit. Al they care about is the functionality. So
| set about to find out who at MCI had provided the
response.

| called that person and tal ked with her and

revi ewed a bunch of E-mails and found out that, in fact,
MClI had never been told to split out its nunmbers between
analog and digital. And | asked that person to do that
effort, to make that effort, and we finally got a
response, a conplete response yesterday | believe it
was. And | understand that other carriers had the sane
ci rcunst ances where they did not have a commruni cation
with Staff and that they were never told to do an

analog/digital split.
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And the confusion is very simlar to what we
heard from Qvest when M. Reynolds was on the stand. |
believe that M. Reynolds said that they still haven't
been able to figure out how to do this DSO equi val ent
analysis. Well, the carriers, the CLECs, evidently have
had that sanme difficulty and confusion, and with a
little clarification we were able to get themto do the
analysis, and the results are dramatically different
t han what we have had originally in this case

Q And that's with regard to the CLEC owned
| oops, right?

A Yes.

Q Okay. You said in your answer that consuners
don't care whether services are analog or digital; did
understand that correctly?

A Yeah, that was a broad statenment on ny part,
but I mean there nay be sophisticated users out there
who definitely want a digital service. They mght want
a DSL type service for their conputer, and they know
that that's digital. But generally speaking, consumers
are looking for functionality, and they don't
necessarily care if it's analog or digital

Q M. Gates, isn't it correct that a consuner,
and we're tal king about busi ness consuners here, a

busi ness consuner with an anal og PBX woul d be very
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interested in maki ng sure they had an anal og PBX trunk
as opposed to a digital trunk?

A Well, that's true, but you raise a good point
because | happen to know one carrier that submitted its
lines as analog, but in fact they were all digital PBX
lines and not analog, so | --

MS. ANDERL: Your Honor, |'m going to object
at this point and nove to strike. This witness's
answers are going far beyond the scope of my questions,
and | believe those are objectionable.

JUDGE MACE: Ms. Singer Nel son.

MS. SINGER NELSON:  Your Honor, | think that
M. Gates is responding to Ms. Anderl's questions. He
is attenpting to have a yes or no answer preceded by his
expl anation, or followed by his explanation, so | think
that his responses are appropriate.

(Di scussion on the Bench.)

JUDGE MACE: Again, you may have been in the
hearing roomwhen | instructed a prior wtness, you need
to answer yes or no, and then you nmmy give an
expl anation. But you do need to stay within the genera
scope of the question, and so the |last answer may have
gone a little further afield than required, and | do
want you to be careful about your answers.

THE W TNESS: Yes, thank you, Your Honor
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1 JUDGE MACE: So | won't strike, but | caution
2 the witness to be careful about his answers.

3 BY MS. ANDERL:

4 Q M. Gates, prior to your testinony here

5 today, did you consult with anyone at MCI to get an

6 under standi ng of the extent to which MCl is conpeting

7 agai nst Qnest for business custoners in the state of

8 Washi ngt on?

9 A Only in one respect.
10 Q Can you tell me what that is.
11 A | asked MCI two questions. One, do you

12 provi de or offer a voice over IP service in the state of
13 Washi ngton, and two, how many custoners do you have.
14 And the answer was yes, and the second answer was one.
15 But | did not ask about any other services other than
16 the di scussions that we di scussed previously about the
17 data submitted to Staff.

18 Q Can you please take a | ook at Exhibit 514,
19 which is a 10 page excerpt or printout from screens on
20 an MCI Web page, Web site rather

21 A Yes, | have that.

22 Q And if you |l ook at page 1, there are brief
23 descriptions of service packages cal |l ed Busi ness

24 Conpl ete and MClI Busi ness Sol utions; do you see those?

25 A | do.
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Q And is it correct that on page 2 there's a

little bit nore detail on Business Conplete?

A Yes, it appears to be additional detail

Q And the --

A Wth additional |inks which I can't see.

Q Does that appear to be an unlimted |ocal and

| ong di stance calling package for small and nmedi um
busi ness?

A Well, first of all, let me say that | have
never seen this before prior to receiving this, and it

doesn't say anythi ng about WAshi ngton or whether this is

intrastate or interstate or -- so | have a problemwith
just identification. | really don't know the tim ng of
this, if it's still a valid advertisenment, | just don't

know. So | guess it says what it says.

Q Okay.

A. But | don't have an opinion on anything else.

Q After you received this, did you check the
Web site?

A No, | did not.

Q Did you ask MCl if they were offering this

service in the state of Washi ngton?
A. No, | asked about MClI Advant age.
Q Do you have any reason to believe that the

MCl Busi ness Conplete is not offered in the state of
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Washi ngt on?
A I don't know. Normally these types of
screens, and | have done the sane thing with -- for

other carriers and other clients, usually you can click
and you have a drop down, and you pick a state, and that
woul d -- and then you pick a type of service, and that
woul d stay resident on the printout. | don't see that
here. Mybe that's not a feature on MCl's Wb site,
just don't know. But that's what |I'mused to in |ooking
at state specific information.

Q Turn to your direct testinony, please, |lines
327 and 328.

JUDGE MACE: What page again, counsel?

MS. ANDERL: Ch, |I'msorry, 12 in ny version

THE WTNESS: It's page 13 for ne.

JUDGE MACE: And the line cite again?

MS. ANDERL: 327 and 328.

JUDGE MACE: 327 on page 12.

MS. ANDERL: Well, it may be on the top of
page 13.

THE WTNESS: It's the answer that reads, no,
| believe that CLECs would |ike consuners to perceive
their services are a conplete alternative

JUDGE MACE: Page 13 is what | have.

THE W TNESS: That's what | have as wel |
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MS. SI NGER NELSON:  Your Honor, excuse nme, |
realize that sonetines M. Gates' citations to pages are
i nconsi stent with what sone of the parties have, and
that's why there's a sequential numbering of lines
t hroughout M. Gate's testinony so his |ine nunbers
woul d be consistent.

JUDGE MACE: | understand that, thank you.

MS. SI NGER NELSON: Okay, thank you, | just
wanted to make that clarification for the record.

MS. ANDERL: That does seemto help, thank
you.

BY MS. ANDERL:

Q You state that generally speaking CLECs'
services are not a conplete alternative to those of
Quest; is that correct?

A Yes, generally that's correct.

Q Is that correct with regard to MClI's service
of ferings to businesses in the state of Washi ngton?

A. What, I'msorry, | lost the train of thought
there, what are you suggesting?

Q Is it correct that MClI's business service
offerings to small and | arge businesses in the state of
Washi ngton are not a conplete alternative to those of
Qnest ?

A Well, yes, and | think ny question and answer
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there explains the context. But the inportant thing to
note is here I'mpointing out that consuners perceive
for instance The Nei ghborhood to be sonmething built by
MCI and an offering from MC

MS. ANDERL: Well, Your Honor, |I'mgoing to
object, there's no evidence in this record that The
Nei ghbor hood is a business service, and | believe the
answer once agai n goes beyond the scope of ny question
My question was limted to business services, which are
the subject of this proceeding.

JUDGE MACE: M. Gates, | would like to have
you respond to the question.

THE W TNESS: Ckay.

JUDGE MACE: Do you need to have it repeated?

THE WTNESS: No, | think | understand.

A I was just trying to give an exanple.
Per haps The Nei ghborhood wasn't a good exanple, and
apol ogi ze.

Let's just say a generic business service
utilizing UNE-P or total service resale, MCI will narket
that service as if it were an MCI service. You will get
a bill either from MCl or through Qvest on behal f of
MCI, and it will appear to be an MCI service, when in
fact the service is being offered by Qwest on behal f of

MCI .
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If you |l ook at the Qmest product catalog, it
specifically described UNE-P POTS and UNE-P pl atform as
a finished service of Quest offered on behal f of the
CLECs. So it does appear to consuners to be sonething,
you know, provided by MCI's network and MCI's switch
MCl's | oops, but in fact it's M retailing Quest
services. That's the distinction | was draw ng here.
BY MS. ANDERL:

Q Turn back to Exhibit 514, please, and | ook

again at the description of the MCl Business Conplete

servi ce.
A What page?
Q 2.
A Is this the hand nunbered?
Q It's hand nunbered 2, that's correct.
A Hand nunbered page 2, okay.
Q Can you tell me what's missing in MCl's

Busi ness Conpl ete service that makes it less than a
conplete alternative to Qmest's service?

MS. SI NGER NELSON:  Your Honor, | would
object to asking M. Gates any nore questions on this
exhibit. He says he's not famliar with the Wb page.
He said he's not famliar with MCl's business offerings
as they're presented in this Wb page. And so | would

ask that he not be questioned on services described in
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this exhibit. And there has been no foundation laid
that this exhibit is what it purports to be.

MS. ANDERL: Well, Your Honor, I'mgoing to
| eave the foundational question aside for a nmoment, |
asked M. Gates specifically if his statenent in his
testimony that CLECs' service offerings are not a
conplete alternative to those of Qwvest was true as to
MCl's services. | understood himto say yes, that's
true, MCI's service offerings are not a conplete
alternative to those of Qvest. | then believe it's a
reasonabl e foll ow on question and would |ike to explore
with himthis particular service offering, what aspects
of it fail to constitute a conplete alternative, in
other words what's nmissing there. So I'magain, as with
the previous witness, here we have sone really genera
statements, and | just want to explore those using
speci fic exanpl es.

M5. SINGER NELSON: But since there's no
foundation laid that this is what it purports to be,
then there's no -- there's no value to going through
that analysis as it relates to what's described in this
exhi bit.

JUDGE MACE: He could answer based on the
list of services here, whether that's a conplete |ist of

services.
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1 M5. ANDERL: We could use it as a

2 hypot heti cal, Your Honor, assum ng for purposes of the

3 di scussion that this is an accurate |ist of those

4 servi ces.

5 MS. SINGER NELSON: | woul d have no objection

6 to using it as a hypothetical

7 JUDGE MACE: Then if you will proceed on that

8 basi s, go ahead.

9 THE WTNESS: May | add to the hypothetica
10 just to make it tie in right into ny testinony, and that
11 m ght speed things up?

12 MS. ANDERL: Why don't you just answer nmy
13 question first, M. Gates, and then perhaps there mni ght
14 be additional factors we could throw in.

15 BY MS. ANDERL:

16 Q Is there anything that is not listed in the
17 Busi ness Conpl et e package that mekes this particul ar

18 service offering less than a conplete alternative to

19 Qwest' s busi ness service offering?

20 A. Yes.
21 Q And what is that?
22 A There is a conplete | ack of any description

23 as to howthis service is provided. W don't know if
24 the service is provided using MCl's own | oops, its own

25 network, its own switches. W don't knowif it's
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provided via UNE-P or total service resale, we just
don't know. So we can't say based on ny testinony and
the di scussion of a conplete alternative, we can't

wi t hout that know edge, and that's what | wanted to put
into the assunption. |[If we assunme, you know, a certain
type of service platform--

Q Well, we're tal king about consuner
perception, which is the testinony that you have given
at lines 327 and 328. How does the fact or how does the
nmet hod of service provisioning, either over UNE-P or
over its own switch, affect consumer perception of the
service as a conplete alternative?

A | believe it's in the best interests of the
CLECs to have the consuners perceive this as a CLEC
of fering. Nobody wants to go out and say, | have this
service, sure it's a Qwest service, but I'"'mgoing to
rebill it and offer it to you, and I'mgoing to nane it
sonmething different. | nmean how many people woul d be
too interested in that if you portrayed it in that
manner. |Instead, people go out, as Ml and ot her
carriers have done, they're doing their best to attract
consuners, they portray these as their own services,
when in fact they're provided via resale or UNEs.

So fromthe consumers perspective, they

probably don't care. Fromthe CLEC s perspective, they
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don't want the consuners to care, because it would
severely limt their ability to attract consuners.

Q So if service, if Business Conplete were
provi ded over UNE-P, how would it not be a conplete
alternative to Qwest's service?

A. Because it would be a resale offering using
UNE-P. In other words, MClI wouldn't have the ability to
di stinguish this service fromthat of Qwest other than
per haps by nane and by rate.

Q For purposes of the end user custoner,
couldn't the end user custonmer choose to have all of its
service provided by MCI and thereby no | onger have an
end user custoner relationship with Qunest?

A. They could never ask MCI at this point in
time to provide all of its services, because MCl doesn't
have the | ocal |oops, doesn't have the interexchange
network in nmost cases.

Q well --

A. MCl can provi de nmany services, and it can
resale others so that it appears that it's providing

everything to the consuner.

Q M. Gates, | think you re m sapprehendi ng ny
question. When | say provide the services, | nean
provi de services via UNE-P. | don't nean over MCl's own

facilities, so.
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A. I"msorry, | thought you were tal king about
consuner perception, and that's the distinction. |'m
sorry if | wasn't answering the question directly.

Q If the consunmer were to select to have all of
its business services provided by MCI via the MI
Busi ness Conpl ete and no | onger be a tel ephone custoner
of Qmnest, isn't it true that the consumer would have
selected MCI as a conplete alternative to obtaining
service from Quest?

A. That would be their perception if they didn't
know how t he service was actually provided, yes.

Q And it's correct, isn't it, that when a
custoner goes to a CLEC who is providing service either
via UNE-P or resale that Qvest loses its retai
mar keting relationship with that custoner?

A For some things it would. It certainly
woul dn't | ose all the revenue stream but it would | ose
some of that relationship with the consuner, that's
correct.

Q What retail marketing, what aspect of the
retail marketing relationship would it retain if the
custoner left Qwvest and went to a CLEC?

A. If they had nultiple lines, they m ght choose
to keep a Qnmest |ine and use the CLEC for a second |ine.

They might use a CLEC for some other type of service
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ot her than basic |ocal exchange service.

Q Again, M. Gates --

A The busi ness might use an alarmcircuit that
woul d cone from Qunest.

Q Ckay, M. Gates, if you don't understand the
guestion, please ask ne to clarify it. | asked you the
guestion to the extent that a custoner |left Qaest and no
| onger purchased any retail services from Qemest, went to
a CLEC to obtain services, what aspects of the retai
mar keting relationship would that custoner with Quest
retain?

A Per haps none depending on the billing
arrangenent with the CLEC and Qwest.

Q When a CLEC serves a customer via UNE-P, is
it correct that the CLEC receives switched access
revenues or any toll calls originated or terninated to
t hat customer?

A Yes, | believe that's correct.

Q Are you aware of whether CLECs using UNE-P
are able to add enhanced features to the package that
are not included in the standard array of features they
receive from Quest?

A. I"mnot sure. | have gone through the Quest
product catalog, and there are lists and lists and lists

of features that you can select from | don't know if
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you can add to those features. | don't believe so. |
don't know how you would do that technically.

Q But you don't know?

A | don't think it's possible, but I don't
know. And the reason | don't think it's possible is
because with UNE-P you're using not only the local |oop
but also the switching, which is where all the
intelligence and the features reside, so | don't know
how you would bring in a new feature froma CLEC through

that Qwest switch through a collo space and then to the

consuner, | just don't know how that would work. It may
be possible, | just don't think it's technically
feasible.

Q Is it correct that there may be features

resident within the switch that Qwest has not activated
that the CLEC could activate?

A | don't believe a CLEC can activate a switch
feature. Wien you buy say a Lucent switch and you have
to pick fromthere are thousands, maybe tens of
t housands of features, you activate those when you
activate the switch, and it's up to the switch owner
then to add features later on by paying a fee to
activate and include those new features. | don't think
the CLEC can activate a feature on a Qwest switch

unl ess, of course, they have Qwest do it on their
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behal f.

Q So if they were to ask Qwest to do that, that
woul d be a way for themto differentiate their service
by offering a different feature than what Qwest offers
inits standard feature package?

A. No, because if Qmest activated that feature,
then it would be available not only to the CLEC but to
Qnest .

Q Now you stated in your testinony, and |I'm on
pages 14 and 15, but it's lines 371 through 375.

A I think I"'mthere. | think it's at the
bottom of 15 and top of 16 for ne.

Q Really. Do you consider CLEC use of UNE-P to
be effective conpetition, that's the question?

A Yes, that's correct.

Q And even though you just said yes, you were
i ndi cating that you agreed, that you understood where
was, because | believe your answer to the actua

guestion in your testinony is no; is that right?

A Yes, that's correct, thank you.
Q This is --

A It's late.

Q

But MClI does conpete for business custoners
using UNE-P; is that right?

A Oh, absolutely, UNE-P is an excellent entry
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vehicle for carriers, and it's done a |lot to enhance
conpetition over the |last few years.

Q Does conpetition through UNE-P constitute in
your view a reasonably available alternative to an end
user consuner?

A No, it results in -- and the reason | said no
i s because your use of that phrase fromthe statute has
a very specific meaning. |f you were to ask a consumer,
do you consider it a reasonably available alternative,
the consumer woul d probably say, well, sure. But they
don't have the knowl edge of how the service is actually
provi ded, assuming it's provided over UNE-P
Al ternatives nmean exactly that. If all you have is
UNE- P conpetition, then the only service provider is
Qnest. So even though other people nmay be reselling or
retailing Quest services, Qwest is still the only true
alternative

Q So the question of whether there's a
reasonably avail able alternative ought not to be
considered fromthe consuner perspective; is that what
you' re sayi ng?

A That's correct. | think this Comm ssion has
to evaluate the statutory nmandate and the statutory
requi renents specifically. What consuners think is

i mportant, and their perceptions are inportant, but the
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Conmmi ssi on has a higher standard to neet than the
per cepti ons of consuners.

Q To the extent that the market is open and
Qnest is provisioning UNE-P in conpliance with all of
the requirenents, do you agree with nme that UNE-P is
reasonabl y avail abl e?

A I would agree that UNE-P is reasonably
avail abl e assum ng Qwest is provisioning in accordance
with their requirements. | nmean if they're rejecting
orders if there are no facilities, if there are quality
i ssues, then it may not be reasonably available. But in
the general sense, in the big picture, yes, if Quest is
providing UNE-P, it's available to CLECs.

Q And so really why | asked you that was to see
if we could focus our difference as to whether we agreed
or disagreed -- well, let ne strike that.

What |'mlooking for is to kind of narrow
down where we di sagree about whether UNE-P constitutes a
reasonably avail able alternative, and do | understand
fromyour testinony then that what you disagree with is
that it constitutes an alternative?

A Yes, and I'mreally going to the whole
concept of captive customer, because in ny mnd, a
captive custoner is one that has only one choice or has

no choi ce of underlying service providers. And with
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UNE-P, Qmest is still the underlying service provider
so | think that's the distinction.

Q Is it your position that UNE-P does not all ow
you to effectively conpete in the small busi ness market?

A. That's correct, effectively conpete as
di scussed in the statute. Does allow you to be a nmarket
pl ayer and to conpete to a limted extent and to gain
customers and revenues, which is all very good and in
the public interest. But does it rise to the |evel of
effective conpetition, no.

Q If in your view service provided via UNE-P
does not constitute effective conpetition, should CLECs
who choose to enter using UNE-P be linited to only using
it for a defined period of tinme before being required to
build their own facilities?

A No, | think that would be a m stake, and your
guestion is a bit vague when you tal k about a defined
period of time. But | nean it is clear that Qemest is
trying through |l egal maneuvering to elimnate UNE-P
t hrough the mandanus, the wit. So there is sone
instability in the narket, because people don't know
whet her UNE-P is going to be available. As we have
seen, the market and consumers have benefitted over tine
fromUNE-P, there's no good reason to elininate it.

Q M. Gates, | only have one question for you
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about wireless. None of the market share cal cul ations
in this case relies on wireless; isn't that correct?

A That's correct.

Q Okay, let's nove through that wirel ess
testinony all the way to page | have 43, and I'"mon |ine
1092. This is where you begin to discuss the narket
capitalization anal ysis.

A Yes, that would be page 46 in my version.

Q Okay, thank you. Now on line 1115, you
describe a decline in market capitalization for CLECs
and whol esal e suppliers during a defined period of tine
as a staggering 86% Do you see that testinony?

A Yes, | do.

Q Can you tell me what the decline in market
capitalization was for Qwest during this sanme period of
time?

A Yes. For Qmest it was a negative 89.17% but
as we know, Qwest has had sone uni que chal | enges over
time. We have seen in the news lately and we heard
yesterday that Qmest still hasn't filed its restated
books. We'll probably have to wait until Novenber now
to get those. So there are some uni que circunstances
associ ated with Qunest.

The other three RBOCs though averaged about a

40% decline while the CLECs and | XCs suffered, you know,
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89% 92% so about twice the loss in capitalization.

Q Can you turn to, well, my page 47, your
probably page 51, line 1186.

A Yes, |'mthere.

Q Now | recognize this is not your
recommendati on, but you do state there that if the
Conmi ssi on conpetitively classifies Quest, it should
al so renpve service quality regulation; is that right?

A No, | don't think that's nmy testinony. What
I was trying to express to the Conmission was that if
there really were effective conpetition, then there
woul d be no need for service quality guarantees, because
t he market discipline would be sufficient to ensure that
the quality was top notch and in fact inproving over
tinme.

Q Do you know i f Qmest is asking for any relief
fromretail service quality rules in this proceedi ng?

A | believe | have heard testinony to the
effect that they are not.

Q Are you aware of the service quality rules
that this Conmi ssion adopted not too | ong ago?

A Yes, | am Well, in what regard? Are you
tal ki ng about the performance assurance pl an?

Q No, not for Qwest, the industryw de

applicable service quality rules that the Commi ssion has
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adopted for retail service provisioning.

A ['"m not aware of those.

Q Are you aware of whether MClI in its provision
of retail service in the state of Washington is subject

to any service quality rules?

A | don't know.

Q But MCl is conpetitively classified; is that
right?

A Yes, and the nmarket will ensure that MCl's
services are of the highest quality, or they will just

| ose market share

Q So would you tell this Conmmi ssion then that
to the extent that service quality rules existed, those
wer e unnecessary?

A. | think they're absolutely necessary for
Qnest, because Qwest is the bottleneck provider

Q I"'msorry, we're still talking about MCI. To
the extent that retail service quality rules that apply
to MCl, would you tell the Comm ssion that those rules
are unnecessary?

A Well, | do believe that they are unnecessary.
I wouldn't suggest to the Commi ssion that they nmade a
nm stake by inplenmenting service quality rules, because
there are situations where sonme carriers do abuse their

position as a provider and do not provide quality



1161

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

service, but | think generally speaking conpetitive
carriers care rmuch nore about their service quality than
t he Comnmi ssion does in that they know that their
livelihood depends on providing high quality service to
their customers.

Q M. Gates, you have wanted in this proceeding
to di scuss access charges, so let's do that for a little
while. Your testinmony there on that issue begins on
[ine 1205, and in that regard can | ask you to pl ease
turn to Exhibit 511.

A Oh, yes, | have 511.

Q Do you recognize that as a rate sheet from

Qnest's access service tariff from Washi ngton?

A. Yes, it appears to be that.

Q Can you |l ook at Exhibits 512 and 513 for ne.

A Al'l at once?

Q Sequentially.

A Oh, okay.

Q Can you identify Exhibit 5127

A Exhi bit 512 has a title MZ Worl dCom Networ k
Services, Inc. It appears to be a Washington price list

tariff and has an effective date of January 20th of
2000, and the title in this section is Message
Tel ecommuni cati ons Servi ces.

Q And can you identify Exhibit 5137
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A. I would caution you, I'mreading fromthem |
can't really identify them | don't have any persona
know edge of these particular pages. | have no reason

to doubt their authenticity, but really what |I'm doing
is just reading fromthem

513 is MCI Metro Access Transmi ssion
Services, price |list nunber one, original sheet nunber
86, with an effective date of July 31st, 1998.

MS. SI NGER NELSON: And, Your Honor, | would
just note that | would object to the adm ssion of or
even the discussion of these exhibits to the extent no
foundati on has been laid that they are what they purport
to be. However, | recognize that the Commi ssion can
take admi nistrative notice of what's contained in its
files, and so | have no objection to their adm ssion
subject to check that they are, in fact, what is
contained in the Commission's files.

JUDGE MACE: Thank you.

A Ms. Anderl, | would note that on 513, unlike
512, it doesn't say Washington. It just says price list
nunber one, and the previous one said Washi ngton price
[ist number one. So | don't knowif this is a
Washi ngt on specific docunent or not, but it's not clear
on its face.

BY MS. ANDERL:
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Q M. Gates, when MCl provides |local service in
the state of Washington to business custoners, does it
assess originating and term nating access charges for
toll calls?

A. What was the first part of your question,
when they offer what type of service?

Q Busi ness | ocal exchange servi ce.

A Busi ness | ocal exchange, | wouldn't expect
themto assess access charges or toll calls for business
| ocal exchange.

Q Do they assess access charges to carriers who
originate or termnate toll calls to those business

| ocal exchange custoners?

A. I don't know. | don't know how they bill for
those services. | don't know the assunptions underlying
your question. | don't know if you're tal king about

UNE- P or owned | oop or sone other service, but | don't
know.

Q Well, would it nmake any difference whether it
was UNE-P or owned loop to MCI's decision to assess
access charges to a toll carrier who originated or
termnated toll calls to an MCI custoner?

A. I don't know if it would make any difference
to them but it probably wouldn't, you're right, it

probably woul dn't be a distinction in that decision
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tree.
Q Do you know what MCl's access charges for

intrastate calls in the state of Washington are?

A I don't have any personal know edge ot her
than these docunents before me. [If you tell nme that
these are the rates for MCl, | would accept that subject
to check. It appears on Exhibit 512, however, up there

at the top, local access charges, it says, this rate
information is obtained fromthe applicable LEC tariff,
so it looks |ike MCl passes through the LEC access
charges, but again I'mjust reading fromthis docunent.
Q So the MClI access charges would nmirror the

| ocal, the incunbent | ocal exchange carrier's access

charges?
A. It appears to in this instance on this page.
Q And | ooki ng at Exhibit 513, do you see a
nunber of references there on page 1, well, on each page

to Seattle, Washington?

A Yes.

Q Does that change your view as to whether or
not this m ght be a Washi ngton specific docunent?

A I just don't know. It might be an interstate
offering, | just don't know It probably is a
Washi ngton docunent, that's probably where you got this,

but | just don't know personally.
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Q You have contented that Qmest's access rates
provi de a subsidy to universal service because they are
above cost; is that correct?

A Generally that's correct. WelIl, and nore
specifically I was referring to the interimtermn nating
access charge, the ITAC, that 2 cents. | nean that
seens to nme to be a very specific USF surcharge under
t he gui se of access charges.

Q If MClI's access charges were to mrror
Qnest's, would MCl's access charges then al so be

provi ding a subsidy to universal service?

A If they were charging the | TAC and providi ng
that to the Conm ssion, | have never thought about it
that way. | would expect CLECs to mirror |LEC charges,

to be a price follower, because of the I ack of
conpetition for that, for that service.

Q And if MClI were mirroring the ILEC s access
charges and retaining the I TAC, would MCI be then
retaining a subsidy?

A I'm hesitating because your question seems to
suggest sone w ongdoing on the part of a carrier. |
don't know if they can charge an | TAC and just keep it.
My assunption is if the Comr ssion ordered the |ITAC that
it was for a very specific purpose, and that noney,

those noneys are to be turned over for purposes of
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uni versal service in this state.

Q Let me represent to you, M. Gates, that in
the state of Washington, and | don't want, Your Honor
to run the risk of testifying here, but so that the
witness is clear, that the ITACis pernmitted to be
retained by the carrier who charges it.

So with that assunption in mnd and
suggesti ng no wrongdoi ng by the use of the word subsidy,
if MCI were to charge a rate that mirrored the Qnest
rate and included an | TAC and retained those funds,
woul d MClI be receiving a subsidy?

A No, and the reason is that the cost studies
i n Washi ngton upon which the Commi ssion relies to
devel op access charges are Qenest cost studies, not Ml
or AT&T or Integra or anybody else. So the costs that
we' re tal king about are the costs of Qwest so -- and
when you determ ne a subsidy, you have to conpare
revenues to cost. So all that's happening with the
CLECs is that they're mrroring the Qumest access
charges. | would suggest that if you reduced Quest
access charges, the CLECs would as well, which would be
a good thing for consuners.

JUDGE MACE: Ms. Anderl, | don't want to
interrupt this particular train of your

cross-exanination, but it is past 5:30, and we tal ked
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about breaking for lunch at 5:30, how nmuch cross do you
have | eft for the w tness?

MS. ANDERL: | amat the end of this topic,
I'"'malso ready to nove to the witness's rebuttal
testinony, so it's probably a good tinme to break. |
probably do have 20 to 30 nobre m nutes.

CHAl RMNOVAN SHOWALTER: Wl |, what are
peoples's -- would you rather go to 6:00?

M5. WATSON:  Sure.

MS. SINGER NELSON: That's fine.

Is that okay with you?

THE WTNESS: |I'mfine if M. Stacy woul d get
me some nore water.

JUDGE MACE: |I'msorry, this is off the
record, let's be off the record for a minute.

(Di scussion off the record.)

BY MS. ANDERL:

Q Let's |l ook, M. Gates, at Exhibit 504.

A. Is that ny rebuttal ?

Q Yes.

A Thank you.

Q And |'m | ooki ng at page 13, Footnote 15.

A Yes.

Q Are you contending in your testinony in that

footnote that Qmest could change provisions in the SGAT
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related to hot cuts or collocation w thout first
obtai ning perm ssion fromthis Comi ssion and anendi ng
an interconnecting carrier's interconnection agreenent?

A Oh, it certainly could, and it's done things
unilaterally in the industry that have disrupted the
mar ket pl ace. Most recently in June of this year when it
changed its digital |oop provisioning guidelines and
di srupted the industry for several nobnths before it
reverted back to its original provisioning policies.

Q Is it your testinony that Qwest could
lawful ly change the rates for collocation without first
obtai ning pernission fromthis Comi ssion?

A I won't give you a |egal opinion on what they
can and can not do, but clearly there have been
i nstances when rates in an SGAT were wong. They were
not the approved rates, and we brought themto Qmest's
attention, and they have been revised. So things do
happen, rates do change, and even after the SGAT has
been changed or anended, which it was recently, you
know, it takes tine to get those rates into place, so
there's a timng issue as wel |

So I'm not suggesting any illegal activities
on Qnest's part, but things do happen, and Qwest is
trying to elimnate UNE-P through | egal procedures, and

if its petitions were granted, it would be gone in 45
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days or soon in any case. So the point is, as M. Stacy
expl ained earlier in the day, using UNE-P puts the CLECs
at a distinct disadvantage, because it has no contro
over those facilities, Qwvest has that control

Q Now at |ine, starting at |ine 315, the QRA
that starts there, is it your testinony that CLEC
conpetition even with its own switch and a UNE | oop does
not constitute effective conpetition?

A No, that's not ny testinony. | think
M. Sherr earlier suggested sonething to that effect.
But what | have said in this testinony and what | have
agreed is that UNE | oops do provide a nore effective
form of conpetition, not that that's effective
conpetition, but it provides nore market constraining
di scipline than either resale or UNE-P, because at | east
the CLEC is using its own switch. |It's still dependent
upon Qmest for the | oop, so we have all of those
remai ni ng problenms on pricing, on quality, on
provi si oning, those problens remain. But at least with
a significant sunk investnment in the switch, it does
provi de a nmore substantial conpetition to Qmest, and
that's why we have included it in the market share
cal cul ati ons.

Q Okay. But as | understand your testinobny on

lines 315 through lines 317, you have stated that no,
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CLECs using UNE | oops do not result in effective
conpetition for Qwmest services in Washington. Am|l
readi ng that incorrectly?

A No, you're not, but -- they don't provide
effective conpetition because the CLEC is still reliant
upon Qmest for that loop. But we did include it in the
mar ket share cal cul ati on, because at sone point al ong
that continuum | think fromthe start here with tota
service retail, which has no good price constraining
effect, and then you go to UNE-P, which is a little bit
better because of the way it's priced, and then you go
to UNE | oop, well at least with UNE | oop you have sone
i nvestment, something you can point to, a sunk
i nvestment. That's what the Departnment of Justice
| ooked for, and that neans they're a commtted entrant
in the market, so we did include that. Even though UNE
| oop does not result in effective conpetition, we
included it in the market share because it was important
to weight it in the calculation for your decision.

Q Well, | understand, M. Gates, that perhaps
it's a continuum but let me see if | can try to define
that continuum Is it your testinony that effective
conpetition can only be provided if a CLEC owns 100% of
the facilities over which it provides service?

A No, that was kind of a very genera
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statenent, and | had to answer yes or no, so | picked
no. But if you look at my rebuttal testinony, you will
see that | have outlined four parameters for the

Conmmi ssion to consider together, a trigger if you wll,
to deci de whether or not sonme combi nation of the
different fornms of conpetition are sufficient to
constrain Quwest's actions in the narket.

So what |'msaying is that if you have 30% of
facilities based conpetition, owned | oops, and then
you' ve got another 15% of resale, whether that's UNE-P
or total service resale, and you've got one carrier that
has 10% of the narket and you've got three CLECs, | nean
taken together | think the Comni ssion can be somewhat
nmore confortable than they are today at know ng that
there's enough conpetitive or rivalrous activity in the
mar ket to feel secure in deregulating Qmest.

So | apol ogize for the I ong wi nded answer,
but the yes or no just didn't make it with that
guestion, sorry.

Q On page 15 starting at |ine 356, you discuss
the horizontal merger guidelines; is that correct?

A Yes.

Q Is this case one in which a nerger of two
firms is being considered?

A No, this is, in nmy opinion, just as dire a
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circunstance or just as inportant a circunstance, but it
does not have to do with a nerger. Wat we're talking
about here is deciding whether or not to deregul ate or
reduce regulation for a carrier that has heretofore been
a nonopolist, and | think that's perhaps a bigger
distinction than a nerger in many or npbst cases.

The nmerger guidelines do tell us though that

this it is highly concentrated, and that should be of

concern.
JUDGE MACE: Well, M. Gates --
A Thank you.
Q Turn to page 20, and on sone of these |I'm
hesitating because | only have page nunbers, | didn't

realize we would be off, so I'mlooking for the line
references, line 513 where you tal k about the
t el ecomruni cati ons pie.

A. Yes.

Q Is it your contention that the market for
t el ecomruni cati ons services has grown in Washi ngton over
the past two years?

A I don't know, but | would expect that it
m ght have grown somewhat, but | don't know
specifically. | nean that's the stinulation that occurs
with conpetition is what | was referring to there.

Q | forgot to tell your counsel that | had sone
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questions for you on the horizontal merger guidelines,
that's Exhibit 224, do you happen to have that with you?

A I have a version of the guidelines. | hope
it's the sane ones you have.

MS. SI NGER NELSON:  You know, if we could
just talk off the record on that.

JUDGE MACE: Let's be off the record.

(Di scussion off the record.)
BY MS. ANDERL:

Q First, M. Gates, could you please | ook at
your testinony on lines 519 and 520, page 21 on ny copy.

A Yes, |'mthere.

Q You state there that the nerger guidelines
woul d consi der both resale and UNE-P providers to be
uncomm tted entrants, and you cite as support for that
contention to the nerger guidelines at Section 1.32; is
that correct?

A Yes.

Q Can you turn to the nerger guidelines,

Exhi bit 224, go to Section 1.32.

A Yes, |'mthere.

Q And can you show ne where it says there that
resal e and UNE-P providers would be consi dered
uncommi tted entrants?

A No, | can not. There's no specific reference
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in these guidelines to any particul ar product or service
offering platform It does, however, tal k about
uncomm tted entrants.

Q Well, it defines uncomritted entrants,
doesn't it?

A It does.

Q And it defines uncommtted entrants as firns
not currently producing or selling the relevant product
in the relevant area?

A. That's exactly right, and that's ny point,
the underlying provider with UNE-P and resale is Quest,
not a CLEC.

Q Is the CLEC selling -- when a CLEC offers a
busi ness | ocal exchange service through UNE-P, is it
correct to say that the CLEC is selling business
services to its end users?

A It is selling, but it's retailing or
reselling services of Quest.

Q And where does it say in the Section 1.32
that a resaler would not be identified as an entrant or
a market participant?

A Well, it doesn't really say that anywhere,
and that's why | called the Departnment of Justice and
talked to several of their |awers about this issue.

And | described Washi ngton's case and the di spute on
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both sides, and that's in part the basis of ny
di stinction here.

And according to the folks at DQJ, and |
realize this is hearsay, but they deal with this day in
and day out, and they interpret themday in and day out,
they said that whether they would consider resale or
UNE-P to be a conmitted entrant would -- in other words,
it would go to the conpetitive significance, so they
would give little weight to resale or resalers because
they are not the underlying provider

Q Can you please identify the enployee with

whom you spoke that you reference on |line 525?

A Well, I will, but I told himl| wouldn't do
any of this with attribution. | mean | could give you
his name, but | didn't -- | told himit was just for a
general discussion, so | feel -- | don't really want to
do that, but if ordered to, | certainly wll.

M5. ANDERL: Your Honor, it's been put in
issue, | think it's appropriate unless MCl wi shes to
withdraw this portion of the testinmony. It seens as
t hough they are relying on this to further their cause,
and | believe I"'mtherefore entitled to explore it a
bit.

JUDGE MACE: Ms. Singer Nel son.

MS. SINGER NELSON: If | may respond. |
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1 don't think that the specific identity of the person to
2 whom M. Gates spoke is necessary for the Commission to
3 make an evaluation as to M. Gates's opinion. M. Gates
4 has stated under oath that he did call an enpl oyee of

5 t he Departnment and di scuss the situation, and he

6 received the response that he states in his testinony

7 that he received.

8 Experts are entitled to rely on nmany things
9 for their opinion, including those things that other

10 experts woul d reasonably rely upon in that field, and
11 think a discussion that M. Gates had with an enpl oyee
12 of the Departnment of Justice relating to this issue

13 woul d be sonething that's legitimtely reliable under
14 those circumst ances.

15 And again, | don't think the specific

16 identity of the person is necessary for the Comm ssion
17 to evaluate the issue

18 (Di scussion on the Bench.)

19 JUDGE MACE: You know, dealing with an expert
20 witness is | recognize that the expert can rely on nmany
21 sources of information. However, it's alittle bit
22 di fferent here, because he's not just relying on this
23 i nformation, he's sort of quoting the enpl oyee and
24 bringing that testinony into the record. Under those

25 circunstances, if he doesn't want to or can't reveal the
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1 name of the enpl oyee, we would strike the testinony that
2 appears at lines 524 to 528.

3 MS. SINGER NELSON: May | ask whet her

4 M. Gates would be able to provide that information to
5 t he Commi ssion under the protective order in this

6 proceedi ng.

7 CHAI RWOVAN SHOWALTER:  Why woul d that be

8 confidential?

9 M5. ANDERL: Your Honor, | would object to
10 t hat .
11 CHAI RMOVAN SHOMALTER:  Why woul d that be

12 confidential ?

13 JUDGE MACE: It's not a trade secret or

14 sensitive commercial information.

15 MS. SINGER NELSON: Right, but it would be
16 sonmet hing that would at | east protect that person from
17 any type of --

18 CHAl RMOVAN SHOWALTER: Listen, if you're

19 going -- if this witness is going to recount in detai
20 what sonebody said, then the parties have a right to
21 know who it is who said it and who that was. This

22 Wi tness can state his general opinion, and it's okay for
23 us to know that he consulted with DOJ in form ng that
24 opi nion, but not going one step below in detail as to

25 what DQJ said. Oherwi se, what's happening is you're
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bringing in basically expert testinony from DQJ wi thout
us knowing if it is an expert or who is it or it's not
avail abl e to any kind of cross-exam nation.

THE W TNESS: Could we have a nminute to talk
anongst oursel ves?

CHAl RMOVAN SHOWALTER: Maybe we shoul d have
di nner.

JUDGE MACE: Yes, why don't we have our
di nner break at this point, and we'll resume at 7:00.

(Di nner recess taken at 5:55 p.m)

EVENI NG SESSI ON

(7:00 p.m)

JUDGE MACE: Ms. Anderl.

MS. ANDERL: | believe when we |eft off, Your
Honor, there was going to be a consultation between
M. CGates and Ms. Singer Nelson with regard to the
identity of the DQJ enpl oyee.

JUDGE MACE: Oh, yes, thank you for
refreshing ny menory.

MS. SI NGER NELSON: Woul d you pl ease direct
me to the page and |ine of that discussion in
M. Gates's testinobny again.

MS. ANDERL: Yes, | have page 21 of Exhibit
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504, and it's lines 522 through 528. That's the whole
QRA.

MS. SINCER NELSON: Under the circunstances,
MCl has no objection to the striking of the QA from
lines 22 through 28.

JUDGE MACE: Well, on that basis, we wll
strike that testinony.
BY MS. ANDERL:

Q M. Gates, turn to page 29 on that sane
exhibit. There at line 741, there's the fourth of four
bull et points listed. Do you see that?

A Yes, | do.

Q Now you' re reconmmendi ng that the Comm ssion
at least for purposes of this case establish a threshold
mar ket share for Qmest of 55% or | ower before it grants

conpetitive classification; is that right?

A Yes, assuming that these other paraneters are
al so net.
Q Right. And do you know if the Commi ssion has

ever before applied such a standard in a conpetitive
cl assification docket?

A I do not know.

Q And do you know when the statute establishes
a market share test such as the market share test that

you have established here in bullet point four?
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1 A Well, | believe the statute -- | believe this
2 proposal is an attenpt to quantify the statutory

3 requi renents. The statute doesn't nention any

4 particul ar nunbers, but it does refer to the issues

5 associ ated with these paraneters.

6 Q Isn't each of the parameters a market share
7 paranmet er?

8 A No, it's not.

9 Q Well, let see, isn't the first bullet point,
10 require presence of at |east three CLECs providing

11 services?

12 A Yes, and there's no nention of market share
13 t here.
14 Q Not as a percent, but it does require a

15 certain mnimmnunber of market participants; isn't

16 that right?

17 A. Yes, one of which will be providing services
18 fromits own sw tch.

19 Q And the second bullet point has a market

20 share test init?

21 A Yes.

22 Q And the third bullet point as well?

23 A. Yes, in its attenpt to get at market power.
24 MS. ANDERL: | have no other questions for

25 this w tness, Your Honor
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JUDGE MACE: Ms. Watson.

MS. ANDERL: ©h, thank you, M. Sherr has
rem nded ne that | probably want to nove the cross
exhibits.

JUDGE MACE: Thank you.

MS. ANDERL: | would like to nove all of the
Exhi bits 511 through 521 incl usive.

JUDGE MACE: Any objection to the adm ssion
of those proposed exhibits?

MS. SINGER NELSON: As long as they're
admitted under the terms that were di scussed when each
of those exhibits were discussed, | have no objection.

JUDGE MACE: | will admt the exhibits.

And now, Ms. Watson.

CROSS- EXAMI NATI ON

BY MS. WATSON

Q Good eveni ng.
A. Good eveni ng.
Q If you could please turn to your rebutta

testimony, which is in Exhibit 504, | have page 29.

A. Yes, we were there when we left with Quest,
so it's very convenient.

Q Right. And |I'mgoing to refer you to the

four prong test that you proposed that the Comm ssion
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use in deciding this case. Wuld you please briefly
describe the basis for this four pronged test?

A Yes. In proceedings like this, we frequently
have carriers that say you haven't met a particul ar
standard, and that's usually the focus of testinony.

And while we have made that same statement in this case,
we al so wanted to provi de sone constructive guidelines
or help to the Commission in interpreting the statutory
requi renents, because they are necessarily broad and
vague to allow the Comm ssion a maxi mum anmount of

| atitude.

So what we have tried to do with these four
paranmeters is to take the effective conpetition ideas
fromthe statute and quantify themin a way that m xes
or weights the different forns of conpetition. You wll
see in these four paraneters we tal ked about resale, we
tal ked about UNE | oop, we tal ked about owned | oops, and
we include themtogether and weight themin a way.

Let's just go through themreal briefly. The
first one --

Q Actually, | just wanted you to give the basis
for them They're listed out pretty clearly in the
testinony, if that's okay, unless you're going to give
the basis for each prong.

A | see, | think |I understand what you're
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asking. | can give you a basis for each prong |I suppose
to hel p you understand kind of the support for each
paraneter; is that what you're | ooking for?

Q I"m | ooking for a brief explanation as to
where this four pronged test came from and | think that
| got a sufficient answer. So if counsel wants to
follow up on redirect, they can do that.

A. That's fine.

Q Thank you.

You di scuss the horizontal nerger guidelines
in your testinony, correct?

A Yes.

Q And t he nerger guidelines were devel oped by
DQJ and FTC, correct?

A Yes.

Q I"'mgoing to refer to those two agenci es
collectively as the agency in nmy next questions. The
mer ger gui delines were devel oped to eval uate whet her the
agency woul d chal l enge a horizontal merger; is that
correct?

A Yes, it's one step in the process. It
actually is a process, excuse ne, yes.

Q Wul d you please turn to Exhibit 224, which
is the horizontal nerger guidelines.

CHAl RWOMAN SHOMWALTER: VWhat was the exhibit?
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1 MS. WATSON:  |'m sorry, 224.

2 JUDGE MACE: If you will wait for just a

3 monment until we get there.

4 BY MS. WATSON:

5 Q I would like you to turn to page 1 of that

6 exhibit, and I would like to turn your attention to the
7 second paragraph under Section 0, and about four I|ines
8 down there's a sentence that begins, because of specific
9 standards. Do you see that sentence?

10 JUDGE MACE: |'mnot sure that you have the

11 sane page, M. Gates.

12 THE W TNESS: | do.

13 JUDGE MACE: Oh, you have a different

14 version, |I'msorry.

15 THE W TNESS: Yes, | do have a different

16 version, but I"mon the right section, and | did find
17 the cite. Thank you though.
18 Because the specific standards, is that the

19 qguestion?

20 M5. WATSON:  Yes.
21 THE WTNESS: O the sentence?
22 MS. WATSON:  Yes.
23 THE W TNESS: Yes.

24 BY M5. WATSON:

25 Q Woul d you pl ease read that sentence.
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A Yes. Al oud?
Yes, pl ease.
Okay.
Because the specific standards set forth
in the guidelines nust be applied to a
broad range of possible factua
ci rcunst ances, nechani cal application of
those standards nay provi de m sl eadi ng
answers to the econom c questions raised
under the antitrust |aws.

Q Is it fair to say that the agency recognizes
that the merger guidelines should not be applied
mechani cal | y?

A Yes.

Q And the guidelines state that the agency wl |
apply the standards contained in the guidelines
reasonably and flexibly to the particular facts and
ci rcunst ances of each nerger, correct?

A. Generally | would agree with that. | would
say that these guidelines are much |ike an alarm When
you get to certain |levels, then you have to pay
attention, and you have to investigate further

Q Ckay.

A Those are the safe harbor guidelines.

Q The market share and market concentration are
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not the only considerations when eval uating nergers, are
t hey?

A No, not really, although |I was the M
witness in two major nergers, the MCI Worl dCom and the
MCI Sprint nmergers, and we applied and had to deal wth
all of these DOJ nerger guidelines. And as | understand
it, the MCl Sprint nerger was denied in significant part
because the market share woul d have reached sonet hing
close to 30%

Q Okay. I'mactually going to go through sone
of those considerations.

A Okay.

Q And we can go through those. So in addition
to market share and market concentration, another
consideration is potential adverse conpetitive effects,
correct?

A Coul d you point nme to a section in the
gui del i nes?

Q Sure. 1'mgoing to go ahead and refer to the
page as well for the record. |It's Exhibit 224, page 3,
Section 0.2. And there's actually a sentence, | believe
it's the |l ast sentence of the paragraph, of the I|ast
paragraph on that page, starts with, the process of
assessi ng market concentration, and what |'m going to do

is go through those things listed in that sentence. Do
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you see that sentence?

A Yes, | do.

Q Okay. So one other consideration is
potential adverse conpetitive effects, correct?

A. Yes, that's the particular effect that they
deal with when you reach the safe harbor guidelines and
it becones highly concentrated, they refer to those
potential adverse conpetitive effects.

Q The anal ysis of adverse conpetitive effects
i ncl udes an analysis of products produced by the nerging
conpani es and how cl osely related those products are; is
that correct?

It may be hel pful for you to turn to Section
2.211, which is on page 23.

CHAl RMOVAN SHOWALTER: |'m assuming this is a
prelimnary question getting to a question about this.

MS. WATSON: There is a point at the end of
it, I do want to wal k through these things with him

THE W TNESS: You said Section 2.211?

M5. WATSON: Correct.

THE W TNESS: And what was your point?
BY MS. WATSON

Q My question to you was, the anal ysis of
adverse conpetitive effects includes an analysis of the

products produced by the nergi ng conpani es and how
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closely related those products are?

A I think generally that's one of the things
that this section discusses.

Q Entry is also a consideration when eval uating
nmer ger, true?

A. I don't know what you nmean by entry. | nean
if you're evaluating a nmerger, both firnms are already in

the market, so | guess --

Q ' mtal ki ng about ease of entry into the
mar ket .
A Ease of entry in what regard? | nean | know

we read that in the guidelines, but for purposes of this
case, I'mtrying to understand in a nerger situation
that you're referring me to how does entry affect this,
what are you referring to?

Q Well, right now I'mjust going through the
nmer ger gui delines, which you discuss pretty extensively
in your testinony, and when | say entry, | mean ease of

entry in the general meaning of the term

A Okay, that's certainly an issue.
Q Ease of entry if it's great enough can result
in a nerger that will not |ikely create or enhance

mar ket power, correct?
A No, I -- we're talking in such generalities

here, let nme give you an exanple where | can't say yes.



1189

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

When we tal k about ease of entry, we've heard Qmest
tal ki ng about UNE-P and how easy you can get UNE-P
anywhere in the state, but that doesn't result in
effective conpetition. |It's easy and it's quick because
it doesn't require a comritment on the part of the
entrants. They're sinply using Qwst facilities and
services and reselling them

Now t he point that |I'mtal king about is
commtnment or a comritted entrant requires an
investment. So ease of entry may appear to be easy such
as UNE-P, but it doesn't really have a conpetitive
effect. That's the only distinction | was making with

your statenment.

Q And I'm not actually getting into those
details right now | would |Iike to stay pretty general

A Okay.

Q In going through the nerger guidelines. And

if I could just turn your attention to page 25, Section
3.0, ny next two questions, well, ny next two questions
are going to be based on this first paragraph there, so

if you could just have that paragraph in mnd.

A 3.0?
Q Yes, sir
A Okay. And you said ease of entry, but |

woul d note on the next page it tal ks about comitted
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entry and the difference.

Q
3. 0.

gui del i nes

can not
A
Q
A

Q

be

Could | have you read the first sentence in

Sur e.

A merger is not likely to create or

enhance market power or to facilitate

its exercise if entry into the market is

so easy that market participants after

the nerger either collectively or
unilaterally could not profitably

mai ntain a price increase above

pre-nmerger |evels.

Thank you.

Anot her consi deration under the merger

is the efficiencies gained by the nerger that
gai ned t hrough other nmeans; is that correct?
Yes. Can you point nme to a section?

Yes, page 3, Section 0.2.

Page 3?

Yes, |'m going back to that sane sentence

that listed the other considerations, and what | had

hoped to do was just tick off those considerations.

A

Ckay. M one distinction, and I"'mtrying to

make this quick and easy, but when you tal k about entry,

| don't

bel i eve these guidelines consider resale as an
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entry vehicle for purposes of calculating HHI or for
determ ning conpetitive significance. So we can talk
about ease of entry, but | won't agree that UNE-P or

total service resale is one of those.

Q And at this point we're not talking about
UNE- P.

A Okay.

Q O resale.

So under the merger guidelines, you would
agree that efficiencies gained by the nmerger is also
anot her consideration in evaluating a nerger?

A Yes.
Q And a final consideration listed in that
sentence is failure, which is whether either party to

the nerger would fail without the nmerger; is that

correct?
A Yes.
Q Earlier in response to a question from

Ms. Anderl, you agreed that whether a nerger should be
challenged is a different question than whether
conpetitive classification should be granted; is that
correct?

A. Cenerally. | was trying to strike a
di stinction between a nerger analysis and this anal ysis.

Q Well, just because a nerger shouldn't be
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1 al | oned doesn't nean that cost of service rate

2 regul ati on should be inposed on the largest firmin the
3 mar ket, correct?

4 A Well, no, there are plenty of other reasons
5 to inmpose rate of return regulation on the largest firm
6 in the market, especially when it's the nonopoly and

7 domi nant firm

8 Q But a question of whether the nmerger should

9 be allowed is different than whether --

10 A. Absol utely.
11 Q -- rate regulation --
12 A. Yes. But the tool, the HH neasure for

13 determ ni ng dom nance and narket concentration is

14 val uabl e in both exercises.

15 Q If you would turn to Section 1.52, which is
16 on page 17. In the first paragraph under the bold

17 headi ng:

18 The nmerger guidelines acknow edges t hat
19 mar ket share and market concentration

20 may overstate or understate the

21 conpetitive significance of a particular
22 firmin a market.

23 Correct?

24 A I"'msorry, | don't see that, where was it

25 agai n, under 1.527?
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Q Yes, that first paragraph underneath the bold
but right above the subheadi ng.

A Yes. And woul d you repeat your statenent?

Q I will.

The merger gui delines acknow edges t hat
mar ket share and market concentration
may overstate or understate the
conpetitive significance of a particular
firmin the market.

Correct?

A Yes, and nore specifically it's tal king about
the likely future conpetitive significance, yes. |
think that's very inportant and sonmething that's been
conpletely ignored in this docket.

Q Woul d you please turn to your rebutta
testi mony, Exhibit 504, page 28. At |line 711, you state
that Staff did not calculate a post conpetitive
classification HH analysis, correct?

A. Yes, that was ny previous point that | just
made.

Q And t he nerger guidelines discusses post
merger HHI, correct?

A Yes.

Q In a nerger, the market share firns changes

as a result of the merger, correct?
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A. In a static analysis, that's correct. |If you
| ooked at just one point in tine, one day it mght be
10% each, and the next day it mght be 20% But the
goal, of course, or what you need to be concerned with
is how that market share m ght change in the future.

Q Does granting conpetitive classification by
itself alter market share?

A | think it seriously will. Qwest wouldn't be
here asking for this regulatory flexibility if they
didn't think that they would benefit fromit. So |
woul d think that at a mininmumtheir market share would
i ncrease by sonme amount, and even a 1% i ncrease woul d
i ncrease the HH by al nost 150 points.

Q But Qwmest’'s market share woul d be the sane
whet her the Conmmi ssion grants or denies the -- based on
the granting or denial of the petition; isn't that
correct?

A On that day it's not likely to change, but --
actually, it would be a fruitless exercise to go through
all this work and have all these w tnesses and
testimonies if they didn't think they were going to
benefit fromit. They claimthey need this flexibility,
al t hough they haven't really used the flexibility of the
previ ous case, they claimthey need it to respond to

conpetition. That's going to do one of two things.
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One, it's going to stop their supposed |oss of |ines, or
two, and this is the nore likely scenario, they're going
to gain market share back, in which case the HH would
i ncrease.

Q If you would turn to Exhibit 224, page 1. 1In
the second paragraph of Section 0, about seven |ines
down, there's a sentence that begins, noreover

information is often inconplete. Do you see that

sent ence?
A. Not yet. Section 0?
Q Yes.
A The first --
Q The second paragraph, seven |ines down.
A Yes, I'mthere.
Q Woul d you pl ease read that sentence.
A (Readi ng.)

Mor eover, information is often

i nconpl ete, and the picture of

conpetitive conditions that devel ops

from historical evidence may provide an

i nconpl ete answer to the forward | ooking

i nquiry of the guidelines.

And that's exactly what we have been saying
in our testinony, you can't |look at a static nonent in

time. We should be | ooking at how Qrest night act after
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it receives this flexibility.

Q Doesn't the sentence address the historica
evi dence?

A Yes, that it's often inconplete.

Q Wul d you please turn to your direct

testimony, which is in Exhibit 501

A Yes.
Q I would Iike you to go to page 17, please.
In particular, I would |ike you to | ook at page 4, or

I"'msorry, line 400 to 402. You state there that CLECs
have generally sought to use UNEs over resal e because

the econonmies are nore attractive, correct?

A Yes, the econom cs

Q ' msorry.

A. It's okay.

Q It's getting late in the day.

A. Yes.

Q Woul d you pl ease explain how the economni cs of

UNEs are nore attractive than the econonics of resal e?
A Okay. Well, it is a different cost analysis
for each. For resale, the Comm ssion went through an
avoi ded cost analysis to deternmine what retailing costs
Qvest woul d avoid, and that in this case turned out to
be, not in this case, but in Washington state turned out

to be about 14.74% The UNE cal cul ati on or the cost
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1 calculation is based on a TELRIC or TSLRI C standard and
2 is set based on cost. So the cost |evel of the UNE

3 doesn't change over tine whereas resale rates m ght

4 change over tinme if the retail, excuse ne, the resale

5 anmount m ght change over tinme if retail rates change.

6 So the difference is one is tied to retail rates, the

7 other one is tied to a cost standard.

8 Q And is it your testinmony that UNE-P is really
9 just resale under different rates, ternms, and

10 condi ti ons?

11 A Yes.

12 Did you say UNE-P?

13 Q Yes.

14 A Yes.

15 Q And you also testified that resale is not

16 effective conpetition, correct?

17 A. That's correct.

18 Q Is this because resale is not price

19 constrai ni ng?

20 A Yes. | nean we have been through dozens of
21 cases in the last 20 years, and resal e has never been
22 considered an effective formof conpetition, and it's
23 frequently referred to as not price constraining, and
24 that is what, of course, this Comnr ssion found in the

25 previ ous case.
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Q And resale is not price constraining because
the whol esale price rises in lock step with the retai
price, correct?

A No, that's not why it's not price
constraining. |It's not price constraining because the
dependent conpetitor is totally reliant upon the
underlying carrier. A resaler only exists by virtue of
reselling existing services of Quest. And while that
has some benefit to consumers, it doesn't provide price
constraining conmpetition.

Q The reason that you just gave isn't the
reason that this Conm ssion gave when it concl uded that
resale was not price constraining, is it?

A. I don't recall exactly that paragraph. |

don't renenber it.

Q But you did read that order?

A. Oh, yes.

Q Okay.

A. What ever the basis, | agree with their
concl usi on.

Q Is it fair to say that you agree that the

primary difference between UNE-P and resale is price?
A Yes, there are sone other differences in the
way you order and provision them but generally it's a

pricing distinction.



1199

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q And you stated earlier that UNE-P is price
based on TELRIC or TSLRIC, correct?

A Yes.

Q I"monly going to refer to TELRIC in the next
couple of questions if that's okay.

A | think that's nore accurate.

Q Okay. TELRIC is a hypothetical neasurenent
of what it would cost to build the nost efficient
network today using the | owest cost network
configuration; is that correct or a fair statenent of
what TELRIC is?

A I will agree very generally. | spend a |ot
of time testifying on TELRIC issues, so | like to be
very specific when | tal k about what is TELRI C and what
isn't. But if you want to talk in just broad
generalities, | will agree to that.

Q Do you have a brief nore accurate statenent
that you could give?

MS. SI NGER NELSON:  Your Honor, | think the
FCC rul es spell out what TELRIC is, what nmakes TELRIC
up. So as far as if Ms. Watson is looking for a |egal
definition of TELRIC, | would actually prefer that you
ask the witness questions based on the legal definition
of TELRIC as is used in the FCC rule.

MS. WATSON: |I'mactually not |ooking for a
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|l egal definition. | just wanted to make sure that the
witness is on the same or at |east that the w tness had
an idea and was confortable with the termas |'m using
it.

JUDGE MACE: Well, | think if the witness can
provide a brief answer, that's fine. | nean | think
there's a nunber of alternatives you could use here.

Why don't we let the witness see if he can take a crack
at it if it's different than what Ms. WAatson stated.

THE W TNESS: Yeah, | don't see any reason to
spend ten mnutes discussing TELRIC. | don't know where
she's going with the line of questions, and if it
becones inportant to nake a distinction |later, | guess |
can do that.

JUDGE MACE: Very well

M5. WATSON: That's fair.

BY MS. WATSON

Q Isn'"t it true that TELRIC prices are
deternmi ned by state conm ssions through cost dockets?

A Yes.

Q And TELRI C prices do not increase or decrease
wi t hout conmmi ssion action, correct?

A Yes.

Q So UNE-P prices do not rise in lock step with

retail prices, correct?
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A That's true.

Q Woul d you agree then that UNE-P is at | east
potentially cost constraining?

A Yes, and | believe | say that in ny
testinony. That's why in the conti nuum of conpetition
it's above total resale but below UNE | oop, that it does
have a positive effect on the market, yes.

Q Woul d you please turn to your rebutta
testi mony, Exhibit 504, page 7, and |'mgoing to turn
your attention to line 170. You state there that:

M. W] son assunmes that all nodes of
entry are equal in their ability to
provi de competition to Qmest services.
Correct?

A. Yes, based on the responses to
interrogatori es and his general testinony.

Q Can you point to where in M. WIlson's
testinony he states this assunption?

A. | probably could. Let ne just tell you
generally my inpression. M. WIson tal ks about resale,
he tal ks about voice over |IP, he tal ks about YFI and
various other forms of what he considers to be
conpetition. And he doesn't seemto distinguish, in
fact he does not distinguish, between the weight that

one woul d give those various forns of entry and
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i ncludi ng wirel ess.

And then we did ask hima very specific
qguestion, does Staff consider conpetition or any form of
conpetition to be effective conpetition or sonething to
that effect. | apologize for not having it at ny
recol l ection, but he answered specifically that yes,
that they are the sane, and | think he provided sone
clarification on the stand the other day and basically
changed that response.

But it was ny inpression in reading Staff's
testinmony that the fact that there were all these
di fferent supposed forns of conpetition, they were al
equal in their effect, and because of their existence or
their potential to be used that they were effective
conpetition, and | disagree with that.

Q But, in fact, M. WIson does not state the
assunption that all nodes of entry are equal in their
ability to provide competition; isn't that correct?

A. | think if you read M. WIlson's testinony
from beginning to end, that would be your concl usion.

Q But -- I'msorry.

A But | don't know if | can point you to
sonet hi ng specific wi thout |ooking through his testinony
to support that. That was ny perception, and based on

the cross that | have read and observed, | do believe
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that Staff has failed to weight the various forns of
entry.

Q But this assunption is an assunption that you
made based on your reading of M. WIlson's testinmny and
exhi bits, correct?

A. Yes, and answers to discovery and his limted
cross and statenents in both his direct and rebuttal

Q Well, your testinmony was prepared before much

of that happened; isn't that correct?

A. Well, this is my rebuttal
Q Correct.
A So we did have the benefit of discovery and

the direct testinony.

Q But not the testinony on the stand?
A Correct.
Q Pl ease turn to page 19 of that same exhibit.

At lines 472 to 474 you state that:
Staff cal cul ated HH using an erroneous
assunption that a cunul ative market

share of all CLECs is an appropriate

measur e.
Correct?

A Yes.

Q Is this an assunption that is explicitly

stated in M. Wlson's testinony?
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A No. | believe it was based on the revi ew of
the docunments that we saw in the case. |nstead of
sumri ng the squares of the market share, it appeared
that he included all of the market shares of CLECs. In
ot her words, found Qwest's market share and assuned the
rest was one CLEC.

Q Are you aware that Staff was conplying with
an order to aggregate CLEC data?

A An order from who?

The Conmmi ssi on.
To aggregate the data?

Yes, to --

> O > O

Well, the data could have been aggregated

wi t hout summing the -- it could have been done the other
way. It could have been done the nore appropriate way,
whi ch woul d have reduced the CLEC market share.

Q But the raw CLEC data, in order to protect
the CLEC identities, Staff was instructed to aggregate
t hat data.

A Yes, but that doesn't prevent Staff from
havi ng done the HHl cal culation correctly with the
underlying data. That still would have protected all of
the conpetitive data fromthe carriers. Nobody woul d
have been able to recreate or go back into that

calculation to determ ne those market shares. It woul d
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have been i npossi bl e.

So Staff had the data. |In fact, Staff and
bel i eve Public Counsel were the only parties that had
the data, and they could have done it correctly. M
partner, M. Stacy, had to do it a different way because
he didn't have the underlying data, but clearly Staff
di d.

Q And Public Counsel didn't receive the data
until the eve of the hearing; isn't that correct?

A That's correct.

Q Woul d you please turn to Exhibit 505. This
is the article witten by Dr. Tinothy Hall regarding

voice quality over VolP; is that correct?

A Yes, that's correct.

Q And Dr. Hall's study was conducted in 19997

A I'"'mlooking for a date. Do you see a date on
the docunent? |'m not disagreeing with your statenent,

| just amtrying to confirmit here.

Q | don't see one right off the bat, but | do
remenber having it. |If you would just accept that
subject to check, and if it's wong, we can --

A I will.

Q Are you famliar with best path routing
software techni ques and enhanced protocols such as

nmul ti protocol |abel switching and session initiation
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pr ot ocol ?

A I"'mgenerally famliar with them | think
know what the acronynms are, but | couldn't tell you how
t hey function technically.

JUDGE MACE: | would just ask you to try to
go a little sl ower when you're running through those
lists of technical words.

MS. WATSON: | will certainly try, Your
Honor .

BY MS. WATSON

Q Best path routing software techni ques and
enhanced protocol s can enhance voice quality over the
public Internet to near toll quality.

JUDGE MACE: To near?

MS. WATSON: Near toll quality.

JUDGE MACE: Toll quality.

BY MS. WATSON

Q Is that correct?

A | believe that's a statenent out of a
docunent that | have read sonewhere. Maybe it was in a
pi ece of testinmony | don't recall. That may be true.
They are nmaki ng advances in voice quality over voice
over I P certainly since this article on how to neasure
voice quality was witten. So | would agree generally

that there are inprovenents in voice quality.



1207

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Ckay.

Managed or engi neered private I P

networ ks can provide VolP with the sane

voi ce transm ssion quality as the public

swi tched tel ephone network

Woul d you agree with that?

A I think that depends just entirely on just a
nuner ous number of issues. For instance, the hardware,
the routing software, the length of the |inks
thensel ves. There are so many things that feed into
that. Can you do it in a experinmental classroomsort of
situation? Sure, you can get the quality up. Generally
speaki ng though, it still |acks severely.

I have had sone experience with voice over |IP
with certain clients, and there's a lot of clipping
still in certain situations, not every situation. It's
not to the point yet where you can rely on voice over |P
quality. And then when you get past that voice quality
i ssue, you still have the other technical issues |ike
power issues and survivability and 911. So voice is
important, it's not quite there yet, but we're getting
there on voice, but we still haven't overcone the E911
i ssues and ot her inportant technical issues.

Q | didn't want to interrupt you there, but |

woul d I'i ke you to keep your answers focused if at al
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possi bl e, because it is getting a bit |ate.
A Just exciting stuff.
Q It is very interesting.
Best path routing technol ogy was not widely

used in 1999; is that correct?

A | don't know.

Q Okay. Would you agree that Dr. Hall's method
for testing voice quality is still valid today?

A Really this article talks about trying to

determ ne paranmeters to neasure voice over |P voice
quality, so.

Q And |' m aski ng about the nethod that he used
to test voice quality, that method is still valid today;
is that correct?

A. I would think so. | don't know why it
woul dn't be, but |'m not sure.

Q Are you famliar with the European

Tel ecommuni cations Standards Institute?

A No.
Q Okay. 1'mgoing to ask you a few questions,
we'll see where we go with it. |[|'malso going to refer

toit as ETSI, E-T-S-1I.
CHAl RWOMAN SHOWALTER: What is that?
MS. WATSON: The European Tel ecomruni cati ons

St andards I nstitute.
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1 CHAIl RWOMAN SHOWALTER:  Whi ch he just said

2 he's not familiar wth?

3 MS. WATSON: Ri ght.

4 MS. SINGER NELSON: So | woul d object to any
5 questions on that basis since the witness has al ready

6 stated that he's not famliar with it.

7 MS. WATSON: | would like to ask him about a
8 report that they produced, and it was nmarked as a

9 cross-exan nation exhibit.

10 JUDGE MACE: Is that 509?

11 MS. WATSON: Yes. W actually only subnmitted
12 the press release, not the entire exhibit, because it

13 was quite technical.

14 JUDGE MACE: Well, again, the wtness

15 i ndi cated he's not famliar.

16 CHAI RWOVAN SHOWALTER: | guess just ask the
17 question first, and then we'll hear the objection.

18 M5. WATSON: Right, | think that -- well, |
19 will ask the question.

20 JUDGE MACE: Co ahead.

21 BY MS. WATSON:

22 Q So it's fair to say that you're not famliar
23 with the ETSI report?

24 A That's correct.

25 Q Okay. And you have a copy of Exhibit 5097
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1 A. Yes, it appears to be a -- it's titled news

2 rel ease

3 Q And the date on that is June 25th, 20027
4 A Yes.
5 Q On page 1, the first paragraph, |'msorry,

6 the first sentence in the second paragraph, it begins,

7 the report analyzes; do you see that sentence?

8 A Yes.

9 Q Woul d you pl ease read that sentence

10 MS. SINGER NELSON:  Your Honor, | would be
11 willing to stipulate that the docunment says what it

12 says.

13 MS. WATSON: Actually, | didn't want to offer

14 it for really what it said. The purpose of having him
15 read it was to ask himif he agreed with the statenent.
16 THE WTNESS: Well, | have never read the
17 report, so | can't agree on any statements about the
18 report, but | would be happy to read it and answer

19 appropriately.

20 JUDGE MACE: Co ahead.

21 A (Readi ng.)

22 The report analyzes the results of a

23 speci al test event for voice over

24 I nternet protocol, VolP, speech quality

25 and confirms that Vol P voice quality can
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live up to the expectations of today's
tel ecom users providing to network
operators worl dwi de that the equi pnent
tested will not cause unacceptabl e voice
deterioration.
BY MS. WATSON
Q And ny question to you is, do you agree with
t hat statenent?
A I have no basis to agree or disagree. |
don't know. | nean it could be. This could be an
equi pnent provider, you know, trying to sell sone piece
of equiprment. | don't know, | just have no basis for
answering that question.
Q And woul d you please turn to Exhibit 510.
The | ast sentence on page 2 indicates that the tests

conducted by ESTI were simlar in nature to Dr. Hall's

1999 test.

JUDGE MACE: |'m sorry, where are you,
counsel ?

MS. WATSON: Exhi bit 510, second page.

JUDGE MACE: Yes, page 2.

MS. WATSON: There's actually a footnote on
that page, and I'"'mnot referring to that. I|I"mreferring

to the |l ast sentence in the text.

A I"'msorry, you've lost ne. Were are we?
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1 BY M5. WATSON:

2 Q Okay, it's Exhibit 510.

3 A Yes.

4 Q The second page or page 2.

5 A Yes.

6 Q There's an i nconpl ete paragraph and a

7 conpl ete paragraph. |'mlooking at the |ast sentence in
8 the conpl ete paragraph. It starts, the tests were

9 simlar in nature.

10 A Ch, | see that.

11 Q That sentence indicates that the tests

12 conducted by ETSI were simlar in nature to Dr. Hall's

13 1999 test. Do you see that?

14 A. | see that. This appears to be a response
15 fromM. WIlianson. | see that statenent, but --
16 MS. SI NGER NELSON: Your Honor, | would

17 object to the extent that Staff is asking M. Gates

18 guestions relating to a response that M. WII|ianmson

19 provi ded to sone discovery. | would suggest that it

20 woul d have been nore appropriate for M. WIllianmson to
21 di scuss his response to discovery.

22 JUDGE MACE: Ms. Watson

23 MS. WATSON: | was going to ask this witness
24 to eval uate that statenent.

25 CHAI RWOVAN SHOWALTER: Have you asked?
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M5. WATSON: | wasn't sure if | could
proceed.

CHAl RWOVAN SHOWALTER: Wel |, you need to ask
t he questi on.

JUDGE MACE: Well, there's been an objection.

CHAl RWOVAN SHOWALTER:  But what's the
obj ection to, what question?

MS. SINCER NELSON: She asked M. Gates to
read the response of M. WIlianson to the data request.
CHAl RMOVAN SHOWALTER:  Ch, | see.

JUDGE MACE: And it's M. WIlianmson's data
request.

MS. SINCGER NELSON: That's correct.

JUDGE MACE: And the witness can -- | suppose
you can ask himto evaluate that line, but it is
M. WIIlianmson's data request.

M5. WATSON:  And | understand that. | was
using this for a fairly Iinmited purpose.

JUDGE MACE: Well, just | guess | would say
just to expedite matters, if you want to have hi m | ook
at that sentence and say what's your evaluation of it.

CHAI RMOVAN SHOWALTER:  Yeah, why don't you
have himnot read it or have himread it to hinself, and
then ask himif he --

MS. WATSON: Right, | didn't have himread
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it, it was -- well
JUDGE MACE: M. Gates, would you read that
| ast sentence in the paragraph, and if you can give us
your evaluation of it.
CHAl RMOVAN SHOWALTER:  Well, wait a m nute,
wait. Read the sentence to yourself. Then let's hear a
guestion about it, and then we'll hear whether there is
an obj ection.
MS. SI NGER NELSON: Thank you.
A | have read the sentence.
BY MS. WATSON
Q Well, ny pre-printed question was, does this
surprise you, so | suppose | will stick with that
question. Does it surprise you?
A. | don't understand what you nean by surprise.
This appears to be a statement of opinion from
M. WIlianson based on | don't know what, but | don't
have any basis to agree or disagree with his opinion as
he states it here, so it doesn't surprise ne one way or
the other | guess.
Q Well, let nme go about it a different way,
putting Exhibit 510 aside, and I won't offer that
exhi bit.
Referring back to Exhibit 509 and

under standi ng that you haven't read the full report,
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would it surprise you to learn that a nore recent test
of voice quality provided over Vol P indicates that voice
qual ity has inproved significantly since 19997

A It would not surprise me to know that voice
quality for voice over IP has inproved generally over
the last few years.

Q Okay. You discuss wireless service in
Exhi bit 501 starting at page 18; is that correct?

A Yes.

Q And at page, or I'msorry, and at page 26 of
Exhi bit 501 you state that enhanced 911 service is

avail abl e through only a few wireless providers; is that

correct?
A Yes.
Q Are you aware that there is an FCC mandat e

for wirel ess E911?

A I"m aware that there are nunerous dockets and
proceedi ngs at the FCC regardi ng E911, but it's ny
understandi ng that E911 will not be mandated for severa
years, and it will only be nandated for a few hand sets

for each provider. So it's going to be very linmted,

and it's still several years off.
Q So was the answer to nmy question no?
A I"'msorry, | don't recall the question.

Q My question was, are you aware that there is
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1 an FCC mandate for w rel ess E911?

2 A | am aware, but |I'malso aware that it's

3 years off into the future for conpliance.

4 Q Are you aware that E911 availability is

5 essentially conplete in this state with w rel ess

6 carriers sending call back nunbers to the public safety

7 answer points in all counties in this state?

8 A Wrel ess?

9 Q Yes.

10 A. E911 essentially conplete? | don't know |
11 woul d be surprised. | just finished a national survey

12 on 911 services, and | would be surprised to know t hat
13 Washi ngton had conpl eted E911 on a statew de basis. |

14 woul d be very, very surprised.

15 Q But you don't --

16 A If that's true, | hope that's true.

17 Q But you don't --

18 A But | don't know.

19 Q ' msorry.

20 A | apol ogi ze, | don't know.

21 Q I think you answered ny question.

22 Pl ease turn to page 25 of Exhibit 501. At

23 lines 586 to 587, you state that |ine nunber portability
24 is not yet available with wirel ess service, correct?

25 A Local nunber portability, yes.
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Q Isn't it true that the FCC has mandat ed
nunber portability for all cellular conpanies by the end
of Novenber of 2003?

A Yes, | think that's in one of my footnotes,
but they have mandated it for the | ast several years,
and they keep m ssing those deadlines, so | sincerely
hope they meke this one.

Q If we can go back to a few general terns, and
I"mnot actually asking for detailed definitions but
just conparing the terms. M first question is whether

being able to offer service is different fromoffering

service?
A Yes, it's very different.
Q And offering service is different from

provi di ng service, correct?

A Yes.

Q A company coul d be offering service but not
provi ding service; is that correct?

A. Well, probably be better to talk a little
nore specifically than so generally, but | think it is
possible for a provider to be holding itself out and not
actual ly have a custoner.

Q Woul d you please turn to Exhibit 507, and
would Iike you to turn to the first page of that

exhibit. Towards the bottom of that page, do you see a
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listing for a restaurant called El kburger?

A Yes.

Q And woul d you accept that El kburger is
| ocated in Elk, Washington?

A Yes, based on the address there, | would
accept that.

Q Woul d you please turn to page 3 of that sane
exhibit. There's a tel ephone nunber towards the

begi nning of the page. Do you see that tel ephone

nunber ?
A Yes.
Q Is that tel ephone nunber the sane as the

t el ephone nunber shown on page 1 for El kburger?
A Yes.
Q And page 3 states, your tel ephone nunber,

(509) 292-8087, is available for MCl Business Conplete,

correct?
A Yes, that's what it says.
Q And page 3 indicates that El kburger may

choose fromtwo different plans; is that correct?

A | don't know As | testified earlier, |
don't know what these services are, and | don't know
what it means that it's available generally. So | nean
it says what it says.

Q One plan that's listed on that page, page 3,
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is called the MCI Business Conplete Unlimted and is
of fered for $59.99; is that correct?

A | see that.

Q And the second plan is called MCl Business
Conpl ete Advantage and is offered for $31.99; it's down
towards the bottom of page 3.

A Yes, | see that. But, of course, these ads
don't nmean that MCI has a custoner in Elk. And, in
fact, I think that's the status of the data in the case
is that there are no consuners taking alternative
providers via any sort of platformin Elk. So this does
say what it says. It appears that these things are
avail abl e and may be avail abl e, whatever that means, in
El k.

Q And each of those plans listed on page 3
i ncl udes several different tel ephone features such as
voi ce and data services, correct?

A It appears to be so.

Q Woul d you please turn to Exhibit 508. On
page 1 of that exhibit, do you see a listing for CC s
Burgers in Seattle?

A Yes, | do.

Q And the tel ephone nunmber for CC s Burgers on
page 1 is the sane phone nunber as |isted on page 3 of

that exhibit; is that correct?
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1 A Yes, it is.

2 Q And the plan choices |isted on page 3 of

3 Exhi bit 508 are the same as the plan choices |listed on
4 page 3 of Exhibit 507; is that correct?

5 A. Yes, they appear to be the sane.

6 Q And the prices for each plan listed in

7 Exhi bit 508 are the sanme as the prices listed in 507; is
8 that correct?

9 A That appears to be the case, yes.

10 MS. WATSON: At this tine | would like to
11 nove for the adm ssion of Exhibits 507, 508, and 509.
12 JUDGE MACE: |s there any objection to the
13 admi ssion of those exhibits?

14 M5. SI NGER NELSON:  Your Honor, | would

15 obj ect on the basis that there has been no foundation
16 laid for M. Gates's know edge relating to these

17 exhibits, so | would object on that basis, there's no
18 f oundati on.

19 JUDGE MACE: Ms. Watson

20 MS. WATSON: | think M. Gates indicated in

21 his testinony the level of his know edge based on these

22 exhibits. I'moffering based -- I'moffering them based
23 on, well, | did have a testinony cite, but | don't seem
24 to have it here with me, but it does -- it goes towards

25 his analysis of the state of conpetition in this state.



1221

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE MACE: Ms. Anderl, did you have
sonmet hing to add?

MS. ANDERL: Your Honor, | just mght add in
support of the admissibility, when | cross-exam ned
M. Gates on sinmilar docunents, he did actually nake a
poi nt of pointing out to me that his famliarity with
the MCI Web site was such that you could typically enter
a tel ephone nunmber and have the Web site tell you
whet her the service was avail able for you, and he did
not see such a tel ephone nunber entered on the exhibit
that | had given him | believe --

MS. SINGER NELSON: No, that --

MS. ANDERL: -- that that denpnstrates a
sufficient famliarity with the, by M. Gates, of the
Web sites and their workings for himto mnimlly
aut henticate these docunents to have them adnitted.

MS. SINGER NELSON: | would --

JUDGE MACE: Ms. Singer Nelson.

MS. SINGER NELSON:. My first response to
Ms. Anderl's statenent is that that is not what
M. Gates said. M. Gates said that in his research of
Web sites in general, there typically is a link, and he
wasn't aware of whether or not such a |link was on the
MCl Wb site.

But it, you know, the problemrenains that
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there has been no foundation laid for the authenticity
of these exhibits, and all that M. Gates did in
response to Staff's questions was read fromthe exhibits
as Staff has attenpted to present them so | just would
object to the adm ssion of these exhibits on that basis.

JUDGE MACE: Anything else, Ms. Watson?

MS. WATSON:  Well, it's sort of an inartfu
response, but | believe that the foundation laid for
these exhibits was simlar to the foundation laid for
ot her exhibits that contai ned Web pages. Those exhibits
were adnitted, and | believe that the adm ssion of these
exhi bits would be consistent with that ruling.

CHAl RWOMAN SHOWALTER:  Were those ot her
exhibits admtted over objection?

M5. WATSON:.  Yes.

CHAI RWOVAN SHOWALTER: Based on authenticity?

MS. WATSON:  Yes.

CHAl RMOVAN SHOWALTER: | don't actually
remenber that, but for what purpose are you offering
t hese exhibits?

MS. WATSON: There's been a | ot of
di scussions on El k and whether service can be offered in
El k. And adnmittedly we found this Web site fairly late
in the gane, and | wanted to ask M. Gates a few

guestions on those exhibits.
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CHAl RMOVAN SHOWALTER:  Well, | know, but are
you offering these to denonstrate that service is
offered in Elk? 1Is that what you're -- is that what
your purpose of admitting themis?

MS. WATSON: | think they are nore
illustrative than that. Whether El kburger can actually
obtain service, we can't tell fromthese exhibits. What
we can tell is that there's a Web site that you can
punch a nunber in and it comes up with a result.

CHAl RAOMAN SHOWALTER:  And how does it relate
to this witness's testinmony?

M5. WATSON: He does --

CHAl RMOMAN SHOWALTER: How does it refute it?

MS. WATSON:  Unfortunately, this was the one
area of nmy cross questions | didn't have a cite to, but
| believe that M. Gates discussed the state of
conpetition in Washi ngton and where that conpetition
exi sts or doesn't exist.

CHAl RAOMAN SHOWALTER: Is this to show that
conpetition of this degree exists in Elk?

M5. WATSON: | think -- | don't think it
concl usively shows that yes, conpetition exists there.
It's illustrative.

(Di scussion on the Bench.)

JUDGE MACE: We're not going to admit the
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exhibits, there's no -- there hasn't been sufficient
basis shown to allow their adm ssion, and it's not
certain we could give themany weight in any event or

not significant weight, so we're not going to admit

t hem
MS. WATSON:  And what about Exhibit 5097
JUDGE MACE: |I'msorry, | was -- we were
primarily tal king about -- that's true, the Qwest Dex

search documents, Staff Cross 12 which were 507 and 508.
| thought that you had included 509 with them

Well, let nme just back up then. 507 and 508
are not admtted.

And is there an objection to the adm ssion of
5097

MS. SINGER NELSON: Yes, | would object to
the adm ssion of 509 on the basis that this w tness has
testified that he has not heard of ETSI and has never
revi ewed any such report that is referred to in this
exhi bit.

MS. WATSON: M. Gates did respond to
guestions. M questions weren't based solely on the
content of the ETSI report, but rather his evaluation of
what that report, what the press report stated that that
report stated. Sorry, that was a little inartful. So

believe to keep the record clear that that exhibit
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shoul d cone in based on M. Gates' testinony here
t oni ght .

(Di scussion on the Bench.)

JUDGE MACE: Well, M. Gates indicated he had
no famliarity with the report, and there just isn't
enough to connect his testinony with this piece of
evi dence that you're proffering, so we're not going to
admit this either

Do you have any further cross?

MS. WATSON:  No, | don't, that was the
concl usi on of ny questions, thank you.

MS. ANDERL: Your Honor, | had one brief area
to follow up on based on sonething that Ms. Watson asked
about. It mght be nore efficient to cone back to ne,
or I will be happy to wait.

JUDGE MACE: Co ahead.

M5. ANDERL: Thank you.

RECROSS- EXAMI NATI ON
BY MS. ANDERL:
Q M. Gates, could you please turn to Exhibit
504, line 472. You state there that taking the
cunul ati ve market share of all CLECs as opposed to
taking themindividually dramatically understates the

HHI . Is that your testinony?
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A. That's a typo, thank you, it should say
over st at es.

JUDGE MACE: Where are you, counsel? |'m
sorry, | have to ask you for the reference again.

MS. ANDERL: Exhibit 504, starting at line
472.

JUDGE MACE: 472.

M5. ANDERL: But apparently M. Gates is now
maki ng a correction to line 476.

JUDGE MACE: So that in line 476, the word
under states shoul d be overstates?

THE W TNESS: That's correct.
BY MS. ANDERL:

Q So then --

A. Well, let ne explain, I"'msorry. It is late,
| apol ogi ze. When that statenent was referring to the
HHI for the CLECs, okay, so --

Q Well, then actually, M. Gates, let nme ask
you t hough, aren't you responding in the question to an
al l egation by Qwvest and Staff that the HH indices are
overstated, and isn't that allegation an allegation that
the indices are overstated with regard to Qwest?

A. My question is in this piece of testinony, it
says Staff and Qwest argue that the calculated HH s are

over st at ed.
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Q Wth regard --

A And | did not --

Q Isn't that --

A -- agree.

Q Doesn't that nean with regard to Qunest?

A. No. The HH is not a calculation just for
Qnest .

Q Okay.

A We have di scussed that at |length today. You

have to sumall of the market shares, not just Qnest.
Q Okay.

JUDGE MACE: So let ne clarify then, are you
saying that that word understates in |line 476 should be
changed or not?

THE W TNESS: What this cal cul ati on does by
taking the CLECs as a group, because it's a |arger
nunber, and you square a |l arger nunber, it makes the HH
greater, so that overstates the HH for the CLECs, that
portion of the calculation.

CHAl RANOVAN SHOWALTER:  Well, it seens |ike we
do need -- there's the HH for Qwest and there's this
HHI for CLECs, and |'m not sure what was intended in the
question or in the response. But | think it would be
good if the witness could sinply add in the words that

he means. That is, if you nmean on line 476 to say
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overstates the HHI for the CLECs collectively, if that's
what you mean, we need to know what you nean before we
can understand the questions about it.

M5. ANDERL: Yes, well, Your Honor, M. Gates
just corrected me that there is in his view no HH for
either Qwvest or the CLECs, there's only a single HH
nunber, and | would like to go ahead and pursue a couple
of additional questions with himif | mght.

BY MS. ANDERL:

Q M. Gates, were you in the room when
M. Sherr was questioning M. Stacy?

A | believe | was here for the entire tinme.

Q And did you hear M. Stacy agree that
aggregating the CLEC market share to a cunul ative nmarket
share in fact does create a higher HH than woul d be
produced if the CLECs were taken individually?

MS. SI NGER NELSON:  Your Honor, |'m having a
hard tinme seeing how this line of questioning relates to
sonmething that Staff raised, so it seens to ne that this
is just outside the scope of Staff's questions, and
t hought that was really the intent of M. Anderl
interjecting at this point in tinme.

JUDGE MACE: | guess | understood it as
addi ti onal cross.

MS. ANDERL: It was a follow up. M. Watson
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did ask about this very passage in the testinony, and |
was sinply following on with sone additional questions.
BY MS. ANDERL:

Q So, M. CGates, let me ask if you have had a
chance to review Exhibit 611. This is a docunent that
was prepared as an illustrative exhibit that M. Singer
Nel son asked be admitted into the record. | can provide
you a copy if you would Iike.

A I have not reviewed it.

MS. ANDERL: May | approach, Your Honor?
JUDGE MACE: Yes.
THE W TNESS: Thank you.

BY MS. ANDERL:

Q Now | et me return for a nonment to ny
questi on.

JUDGE MACE: Can you hold on for just one

second.

MS. ANDERL: Yes.

JUDGE MACE: Okay, go ahead.

MS. ANDERL: WMay 17

JUDGE MACE: Co ahead.

MS. ANDERL: Oh, I'msorry, | was just
wai ting.

BY MS. ANDERL:

Q M. Gates, you were in the room when
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M. Sherr was questioning M. Stacy; is that right?

A Yes.

Q Okay. And did you hear M. Stacy agree with
M. Sherr that the HH would be higher if you took the
mar ket share of all of the CLECs together as opposed to
taki ng the individual market shares of the CLECs

i ndi vidual |'y?

A | renmenber that cross. It was just -- it's
not clear in ny mnd, | don't recall
Q I ndeed, if you look at Exhibit 611, | believe

611, Exhibit 611 illustrates that very point.
M. Gates, do you see the top portion under scenario A
shows that if all of the CLEC market shares are taken
individually, the HHl is |lower than that produced in
scenario B if those sane market shares are taken
curmul ativel y?

A. Yes.

Q And woul d you accept, M. Gates, subject to
your check that if there were a scenario C on that
exhi bit where Quvest’'s market share were 55% and there
were one CLEC with a 45% market share, the HH would be
even higher at 5,0507

A. Yes. And as M. Stacy pointed out, the rea
i ssue here is Qunest's market share, because in any valid

approxi mation of Qwest's market share, it would be at
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| east 75% perhaps nuch nore, and then the HH is off
the scale, far over 5, 000.

Q Okay.

A But in any case, every one of these results
is highly concentrated and al nost doubl e the safe harbor
gui del i nes and the merger guidelines.

Q Let me take you back to your testinony,

Exhi bit 504, line 470 and line 476. 1s it correct that
line 476 should read overstates the HH and not
understates the HH ?

A It does, it does overstate the HHI, but that
is not consistent. |If you read ny testinony in context,
if you go back a page and keep coming up to this, you
will see that the point is that there are so many little

carriers out there that they have very little effect.

Q M. Gates --
A In terns of conpetitive significance.
Q On line 470, you state, if anything, the
HHI 's are understated. |In light of the change that you

had to nmake to |ine 476, do you need to change anything
on line 470?

A I would need to take a few m nutes and go
back and read ny testinony a little bit, put it in
context. |It's getting late, calculations are difficult,

but if |I had five mnutes, | could probably do that.
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CHAl RWOMAN SHOWALTER: Let's take a pause.

JUDGE MACE: Let's take five mnutes.

(Recess taken.)

MS. ANDERL: Your Honor, | believe that the
question pendi ng before we recessed was whet her
M. Gates needed to make any changes to his testinobny on
line 470 in light of the change that he nade to |ine
476.

A Yes, no change is required there. |If you
continue reading on, it says, including resale and UNE-P
lines overstates CLEC market share. So in other words,
by including resale and UNE-P, it overstated the CLEC
mar ket share, which resulted in a lower HH, so that
shoul d not be changed at |ine 470. The change at |ine
46 is --

JUDGE MACE: You nean 4767
A Yeah, 476, thank you, is fine.

BY Ms. ANDERL:

Q So you have been able to conclude that the
net effect is still to understate the HHI's?

A Yes, by including the resale and UNE-P in
there dramatically overstates the market shares. |[|f you
take those out, then the -- then Qmest's nmarket share is

greater, and the HH goes up

CHAl RMOVAN SHOWALTER: Ri ght, but now I'm
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still confused. W have a paragraph and testinony in
front of us, and the question is, is there any word in
the original testinony that shoul d be changed?

THE W TNESS: Yes, at |ine 476, understates
shoul d be overstates.

CHAl R\MOVAN SHOMALTER: Okay, thank you.
BY MS. ANDERL:

Q So the section of this answer that starts,

second, Staff cal culates an HH based on an erroneous
assunption, that portion of the testinobny now with that

change doesn't really support your answer, does it?

A Not really, it points at an error by Staff,
but it doesn't -- it's an offsetting error
Q Was it originally your belief when you nade

this testinony that indeed this error did understate the

HHI ?
A. The error of including resale and UNE-P?
Q No, the error --
A. Absol utely.
Q The error of using a curul ative market share

as opposed to individual market share.

A No, | don't think so.
Q So you didn't just realize that today?
A No.

MS. ANDERL: All right, that's all | have
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Your Honor. Thank you for allowing me to pick that up

JUDGE MACE: Conmi ssioners.

EXAMI NATI ON

BY CHAI RMOMAN SHOWALTER

Q Yes, could you turn to page 4 of Exhibit 504.
A Yes, |'mthere.
Q And |I'm | ooking at the part of your testinony

where you quote fromthe Comm ssion summary of RCW
80. 36. 330, but do you agree that the law lists A through
D as factors that the Comm ssion nust consider?

A Yes, it does say, enunerates four factors
that the Commi ssion shall consider, yes.

Q And so do you agree that A through D are not
the m ni mum standards or mandatory standards for that
matter, they're sinply factors that the Conm ssion needs
to consider in reaching an ultimte conclusion about

effective conpetition?

A. Well, | think they are mandatory in that --
Q Mandatory to consi der?

A Yes, that's correct.

Q Okay. Now if you would turn to page 29, and

now |'m | ooking at your factors that you have |isted,
and | believe you stated you set themout nore or |ess

in response to the factors that are in the statute; is
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that correct?

A Yes, it was our attenpt to quantify those or
to provide paranmeters or quantification around those
factors, yes.

Q But unlike the statute in which there are
factors listed, it appears to me you have converted the
factors into your version of mninum standards that nust
be met before in your view the Comm ssion should find

effective conpetition.

A Yes.
Q And as you point -- as you say, you seemto
say that you feel all, each and all four of these

factors should be net as quantified by you before we
find effective conpetition?

A. Yes, or as quantified by the Comnm ssion over
time. This would be the trigger, the starting point for
you.

Q But supposing one of the factors was at a
hi gher rate than you have stated here. For exanple, the
first one you have is the presence of at |east three
CLECs. Well, supposing there were seven. But in the
next factor the market share was 25% | mean don't you
agree that to the extent that one of the factors is
stronger than your notion of a mninmumthat that m ght

all ow another factor to be a little |l ess than your
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notion of a m ni mun?

A Perhaps, but in this proposal we're trying to
quantify what was before a nore vague standard. So yes,
I mean there could be seven in the first one, but really
the key there is one of which nust be providing services
fromits own switch. Now that does not nean you have to
have a switch in every exchange, but that the carrier
nmust be providing the service fromits own switch. So
it mght be back hauling it 100 miles, but at least it's
providing it fromits own swtch

Q And why at | east three CLECs, why not two?

A Well, it's somewhat arbitrary | will admt,
but 1 think anyone would agree that three is better than
two, two is better than one. Certainly we need one with
facilities and then another three or so for good neasure
| guess | would say.

Q And regarding that factor, is there evidence
in the record that does denonstrate whether a CLEC
provi ding services in an exchange is providing it
through its own switch whether or not the switch is in
t hat exchange?

A Yes, Your Honor, | think you can assune that
if someone is using a UNE | oop that they' re using their
own switch and their own facilities. 1It's not as good

as a CLEC owned |l oop, but it's better than resale or
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UNE- P

Q Al right. Then on a different subject, you
tal ked about a continuum of conpetitive factors with
resale the | east going through | think probably UNE-P
UNE-L, and facilities based.

A That's correct.

Q W t hout quantification or setting
quantification aside, do you agree that w rel ess and
Vol P are also either part of that continuumor at |east
maybe on a different axis, that is that those are
rel evant to our inquiry?

A No. And the reason is that those are
literally different services providing different
functionalities. In the continuumthat | provided you,
it was essentially the same service. You can provide
that service fromresale, you can do it with UNE-P, UNE
| oop, or you can provide it yourself, but it's the same
servi ce, okay, the sanme features, the same functions,
functionality to the consuner.

When you throw in wireless, you' re talking
about a conplinment, not a substitute in the vast
majority of the situations. There are some obviously
situations where nmaybe a col |l ege student can rely solely
on a wireless phone, but in nost cases based on those 27

factors | put in ny testinony, it's not a good
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substitute.

Sanme thing with voice over |P, there are
still so many issues that make that sonething that we're
| ooking forward to, we hope will be a good sol ution
going forward, nore efficient, better use of bandw dth,
per haps cheaper, but now there are still so nany
techni cal issues and econom c issues.

In order to use Vol P, you have to have a SIP
phone, Session Internet Protocol phone, so you've got to
go out to maybe Cisco and spend a m ni num of $200 for
each phone. You've also got the up front costs of
establishing the network and then buying the service and
NRC s, and then you don't have service quality
guarantees. And if your power goes out in your
bui | di ng, your phone service is down. You don't have
that with regular wireline service. And a big one, of
course, is E911.

Q Yes, but isn't your case nore compelling if a
custoner can only have one line or another from
somewhere el se, then you have to nake these hard
choi ces, well, what about 911, or what about when the
power goes out. But isn't the reality that people get
to have, if they want, nultiple lines, sonme of which
m ght be partial substitutes for each other. | nean if

you're sitting in an office and you have a landline, it
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can ring, and if you have a little cell phone next to
it, you could receive a call on the cell phone while
you're on the | andline.

A You coul d, but would you want to pay those
costs associated with that cell phone if you go over 400
m nutes or 600 m nutes, whatever your plan m ght be.

And can you trust your enployees in a business not to
use it for personal, can you control the quality, can
you make sure they're going to have that phone, are they
going to be accessible via that phone if they're between
two buildings in downtown Seattle, nmaybe not, probably
won't work, it will be a dead zone

Q But you could be sure that their |andline
doesn't work between those two buil di ngs.

A. True, but | just don't see that -- why would
sonmeone pay $100 for a phone or even get a free phone
and establish wireless service when you can get another
line for $30 bucks.

Q Well, again --

A And not have to worry about penalty charges
and overages and roani ng.

Q W t hout quantifying the wireless issue, are
you inpressed by the growh of wireless?

A I am

Q Do you assune it's only for personal or
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overwhel m ngly for personal use?

A No, | think people are evolving their use of
tel ephones with wireless, hence it's now when |I'm
driving sonetinmes | can be on the phone calling clients

and dealing with issues, and that helps ne, but it's a

conplinment to ny wireline. 1'mnot going to replace ny
wireline, |I'mgoing to have both.
Q And woul d the presence of a wireless nmean

that, for exanple, you could be on a conference cal
while in your car, whereas if you didn't have that
option you mght have to get to an office in order to be
on that conference call?

A Well, that's true, and what you're talKking
about is functionality, which is fine, that's a good
thing to |l ook at. But you also have to | ook at cost and
qual ity of service, survivability, and a | ot of other
i ssues |ike even |l ocal nunber portability.

I nean a lot of those things are going to be
solved in the future, but today they aren't. You know,
busi nesses don't want to have dropped calls, they don't
want to have dead zones, they don't want to have to
worry about E911 issues, and you can't get an alarm
system over a w rel ess phone.

So you can add wirel ess to suppl enment your

phone service within your conpany, | think nost
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conpani es do as kind of a perk and to hel p peopl e becone
nore efficient. But it's not a replacenent, it's a
conplinment. So from an econom c perspective, it's not a
good substitute, it's a conplinent.

Q So in your viewif there were no wirel ess at
all, you think there would be no additional |andlines
purchased for business or al nbst none?

A No, | think -- if wireless didn't exist,

m ght peopl e buy nore | andlines?

Q Ri ght .

A They might, especially for kids, teenagers at
hore.

Q We' re tal king about business.

A. For business, | don't think you re seeing any

-- | haven't seen a study, we should do this study, |
don't think you'll see businesses ordering fewer
| andl i nes because they al so have cell phones. | don't
think you will see that just based on nmy experience in
the corporate world. They're going to keep their
| andl i nes, they're also going to provide cell phones for
themto help them be nore efficient, but they're not
going to reduce the nunber of | andlines.

Q Even for small businesses who just m ght have
one, two, or three lines?

A Oh, there may be sone | andscapers that m ght
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1 benefit fromthat sort of thing, but I'mtalking nore

2 generally in the total market.

3 CHAI RWOVAN SHOWALTER:  Thank you.

4 JUDGE MACE: Redirect.

5 MS. SI NGER NELSON: Yes, briefly, Your Honor.
6

7 REDI RECT EXAMI NATI ON

8 BY MS. SI NGER NELSON

9 Q Al right, M. Gates, | want to redirect your
10 attention to your discussion with Ms. Anderl the first
11 time she was asking you questions relating to the

12 di scussion of M. WIlson's collection of CLEC data, and
13 specifically when she was discussing with you the errors
14 that you have addressed in the initial responses that

15 were provided by sone of the CLECs. Do you recall that?
16 A | do.

17 Q Do you recall M. Anderl asking you whet her

18 or not those corrections were limted to CLEC owned

19 | oops?
20 A | thought she limted that to -- | don't
21 recall. She linmted it to one thing, as | recall. |

22 t hought it m ght have been UNE-P, was it owned | oops?
23 don't recall
24 Q Do you have any basis to believe that the

25 corrections submtted by the CLECs was |limted to CLEC
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owned | oops, or were UNE | oops al so involved in those
corrections?

A Yes, they were, it was not limted just to
CLEC owned | oops. The corrections also included UNE
| oop.

Q And what do you base that on?

A On ny discussions with the business fol ks and
in soliciting their understanding of the Staff request
and then reviewi ng the data that they supplied after the
fact.

JUDGE MACE: Which business fol ks are you
tal ki ng about ?

THE WTNESS: Well, thank you, the M
busi ness fol ks who put this data together.

JUDGE MACE: Thank you.
BY MS. SI NGER NELSON

Q Thank you. And then do you recall your
di scussion with Ms. Anderl relating to whether UNE-P
bei ng reasonably available to CLECs?

A Yes.

Q Do you recall that you agreed that UNE-P is
reasonably available to CLECs?

A Yes, | believe I did.

Q Now i f UNE-P is reasonably available to

CLECs, why don't CLECs purchase UNE-P in all Qnest
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exchanges i n Washi ngt on?

A Good question. It is available to CLECs, and
it's readily available because it's resale. It doesn't
require a comm tnment of investnent or resources, so it's
easy to get to.

The reason CLECs choose to use their own
facilities is because of the need to distinguish their
services fromthose of the underlying, or excuse me, of
Qnest, the heretofore nonopoly provider. Carriers
al ways want to distinguish their products so that they
can use that distinction to gain additional custoners.
Al so when they use their own facilities, even if it's
only their own switch, they can develop their own
efficiencies and econon es, which provide themwth
reduced cost, which allow themto conpete better on
price. And also if they use their own switch, they can
use their own features in that switch, and you know
there's thousands, probably tens of thousands of
features that are available in a 5ESS switch, for
i nstance. And they will use those features, that
feature rich functionality to try and distinguish their
servi ces.

So it's always in the best interest to be in
charge of your own destiny. The only way you can do

that is with your own facilities. So sonmeone m ght
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start resale, then they will go to UNE-P, then they'l
start using UNE | oop when they've got a switch, and as
soon as they can, they're going to build their own | oops
or fiber rings to reduce their dependency on Qaest.

Q But, M. Gates, ny question really was nore
directed to the issue of why there are not CLECs doing
busi ness in the El k exchange.

MS. ANDERL: Your Honor, | object, | don't
believe that there's any foundation laid for this
witness to testify as to what other CLECs are doing or
why.

JUDGE MACE: Ms. Singer Nelson

MS. SINGER NELSON: | disagree, | think that
M. Gates's testinony goes into a great deal of
di scussion relating to the notivations that carriers
have in entering the market the way that they do, and
"' m asking his opinion as an econonmi st in his evaluation
of the exchange from his position.

JUDGE MACE: | will allow the answer.

MS. SI NGER NELSON: Thank you.

A Okay, thank you. One reason why there may
not be any CLECs providing service today in Elk is just
because of the market itself. [It's an econom c decision
based on the market. |t also could be based on the

availability of Qwest facilities in that area. W know
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in putting in LSRs, |local service requests, that
frequently we get a response that says no facilities
avail able. That could be another reason. It could also
be a trunking i ssue depending on where it is relative to
their switch, so even if they buy UNE-P, they' ve stil
got to get that traffic to the CLEC switch, excuse ne,
for UNE | oop, and for UNE-P it would be simlar in ternms
of location. So there's lots of econom c reasons and
operational reasons why there nmay not be conpetition yet
in certain exchanges in the state.
BY MS. SI NGER NELSON

Q Do you recall your discussion with Ms. Ander
relating to access charges?

A Yes.

Q Is it your understanding that CLECs do not
recei ve access charge revenue fromtoll providers when
t hey provide service to a |ocal exchange custoner
t hrough total service resale?

A Yes.

Q Then Ms. Ander!| talked to you about MCl's
access charges; do you recall that?

A Yes.

Q And you stated that MClI's access rates mrror
Quest's and that MCI was a price follower. Wat was the

basis for that opinion that MCI was a price follower,
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and what rel evance does that have to our discussion?

A Well, it's an indication of the |evel of
conpetition in the market. If MCl had its own
facilities everywhere and could benefit fromthose
econom es and scal e econoni es of having its own
facilities, it mght be able to offer access charges
that might conpete with those of Qvest. 1In the current
mar ket where facilities based conpetition is very
l[imted and Qunest is generally the underlying provider
in the vast mpjority of the circunstances, CLECs are
price takers. | nean they will sinply follow the price
that Qwest has for its access charges.

And they are based on Qwmest costs, not MCl's
costs, because Qmest, of course, is the dom nant
provi der and the nonopoly provider, and the TELRI C rul es
tell us to base those TELRIC costs, UNE costs, on the
network and efficiencies of the underlying carrier or
the ILEC. So it doesn't surprise nme at all that the
CLECs woul d be taking Qnmest's access rates.

Q You tal ked both with Ms. Anderl and with
Ms. Watson related to the horizontal nerger guidelines,
and it was pointed out that this is not a merger
obvi ously, so why are the horizontal nerger guidelines
relevant to the analysis in this case?

A Well, the guidelines rely upon the Herfindah
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H rschmann | ndex, the HH index we have been talking
about today, and that index is one nmeasure of narket
concentration and i s another measure of domi nance, and
it's a good way for the Conmi ssion to determn ne whet her
there are sone conpetitive issues to be concerned with.
And as you know, if the HHl exceeds 1,800, that neans
it's highly concentrated and there is very significant
conpetitive issues to be considered. That's the purpose
of those safe harbor guidelines in the nerger
gui delines, so we use that HHl in this case as just one
way to determ ne market concentration and the dom nance
of Quest.

Q Okay, before | go onto alittle bit nore
di scussi on of the questions relating to the nerger
gui delines, there was one other point that M. Anderl
made during her cross-exan nation of you, and would you
pl ease turn to Exhibit 504T, which is your rebutta
testinony, on page 21, and |ines 522 through 528 have
been stricken.

A Yes.

Q Wt hout that Q%A in your testinony, is your
opi nion affected in any way by the exclusion of that
i nformati on?

MS. ANDERL: Your Honor, | object, | don't

think it's appropriate to ask the w tness about
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testinony that's been stricken. [It's not part of this
record, and it's inappropriate to try to introduce
reference to testinony that is no |onger part of this
record through the back door of redirect.

MS. SI NGER NELSON:  Your Honor, that's not
what | was attenpting to do. | wasn't attenpting to
di rect anybody's attention or direct the record's
attention to information that's no longer in the record,
but I did want M. Gates to informthe Conmi ssion as to
whet her or not his opinion stands despite the fact that
during his cross-exam nation a portion of his testinony
had been stricken.

CHAl RMOMAN SHOWALTER: What's the question?

MS. SINGER NELSON: My question is sinply
whether M. Gates's testinony has changed in any way
despite the fact that or because that portion of his
testi mony has been stricken.

JUDGE MACE: | would just point out that no
ot her portion of his testinony has been stricken, and so
it's in the record.

CHAl RWOMAN SHOWALTER:  That's right.

JUDGE MACE: So | will sustain the objection
t hen.

MS. SI NGER NELSON: COkay.

BY MS. SI NGER NELSON:
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Q Do you recall your discussion with Ms. Ander
relating to the nerger guidelines reference to
uncomi tted entrance?

A Yes, | do.

Q And on what do you base your opinion that
both resale and UNE-P providers would be uncommitted
entrants under the UNE-P guidelines?

A Okay. In the nerger guidelines it talks
about committed and uncommitted entrants, and the basis
of that distinction is whether or not they have
significant sunk costs. A resaler and a CLEC that uses
UNE- P, which is in effect resale, they do not have any
significant sunk costs, so they would not be a committed
entrant. In other words, if sonmeone invests in a switch
or invests in loop facilities, that is an investnent, a
sunk investnent, and they will have every incentive to
stay in the market and do whatever it takes to stay in
the market and conpete effectively because of that
investment. That's the distinction

Q Thank you. Let's turn to the nerger
gui delines, which is Exhibit 224. Do you recal
Ms. Watson talking to you relating to the post nmerger
| evel of market concentration and change in
concentration post nmerger?

A Yes.
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Q Pl ease go to Section 1.51, the genera
st andar ds.
A Okay, |'mthere.
Q And in the very |l ast subpart, subpart C where

the discussion is located relating to the post nerger
HHI above 1,800; do you see that?

A Yes, | do.

Q At the end of that paragraph, | direct your
attention to the di scussion about where the post nerger
HHI exceeds 1,800, it will be presuned that nergers
produci ng an increase in the HH of nore than 100 points
are likely to create or enhance its nmarket power

facilities.

A Facilitate.

Q Facilitate its exercise, thank you. Do you
see that?

A Yes, | do.

Q Al right. Now !l would like you to assune

that Quwest's nmarket share pre-conpetitive classification
is 70% Do you have that assunption in m nd?

A Yes, although |I already did this calculation
in my testinony, but we can do this, that's fine, if
it's sonething simlar.

Q If Quest's market share increases by only 2%

A From 70 to 72?2
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Q Yes. Would that affect the HH
significantly?

MS. ANDERL: | object, Your Honor, M. Gates
is right, this is duplicative of information that he
already provided in his rebuttal testinony, specifically
Exhi bit 504, Footnote 26, which is on page 20.

CHAl RANOVAN SHOWALTER: M. Gates al so nmade
the sane points on cross-examn nation

M5. SINGER NELSON: That's fine, then
wi t hdraw t he questi on.

JUDGE MACE: Thank you.

BY MS. SI NGER NELSON

Q M. Gates, you were tal king about the fact
that UNE-P is in fact price constraining, and that woul d
be conpared to total services resale, and in your
opinion it's not price constraining; do you recall that
di scussi on?

A Yes.

Q If UNE-P is price constraining, then why is
it not the basis for effective conpetition?

A Well, that's a really good point. UNE-P is
not effective conpetition, so using ny own definition
then, | would also say it's not price constraining.
What | nmeant to say in that discussion was that it has

nore of a price constraining effect than resale. So it
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does constrain pricing, but it's not a total price
constraining effect. And again, this is a continuum
issue. It's nuch nore beneficial to the market than
resal e but not as good as UNE | oop or facilities based
conpetition, which is truly price constraining in every
aspect of the word.

Q Woul dn't you agree that it would only be
price constraining so long as Qmest is regulated by the
Conmi ssi on?

A Yes. | nmean there are circunstances where if
they were unregul ated and they entered into predatory
pricing that it would have no price constraining effect
what soever .

Q You used the word in your discussion of VolP
do you recall your use of the word clipping?

A Yes.

Q I don't think that's been defined in your
testi mony, could you just define that?

A. Yes. In packet switching, if when you're
sending -- well, this is kind of difficult. Cippingis
the sound you get when you hear only parts of words and
you' re tal king over one another, it's generally referred
to clipping. |It's because of dropping packets, the
packets getting lost in the transmi ssion of data. Wth

packet switching, you could be sending packets, you
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know, up through North Dakota, down through Texas, and
it doesn't matter as long as it all gets to Seattle and
then it's all put back together. But sonetinmes in that
transit, packets are dropped, and you |ose part of that
voi ce signal, which is one of the big quality issues
with respect to VolP. So that's what | neant, just
| osing parts of words.

Q Thank you. And then your discussion finally,
I think this is ny last question, in your discussion
wi t h Chai rwoman Showal ter you tal ked about wirel ess
services being a conplinment to business services,

busi ness wireline services.

A Yes.

Q And not a substitute.

A Yes.

Q And there was reference to a termpartia
substitute. Do you have any -- is there a definition of

partial substitute, do you know what a partia
substitute is in economc terns?

A No, there -- we use the phrase close
substitute, good substitute, perfect substitute, but |I'm
not sure what a partial substitute would be other than
again getting to kind of the conplinent issue. It's not
really a substitute, but it does provide value and add

value for the consuner, so it's sonmething that's added
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to your wireline service, a conplinment.
Q So woul d you agree that there really is no
such thing econonmically as a partial substitute?
A | have never heard that.
MS. SI NGER NELSON: Thank you.
JUDGE MACE: Ms. Watson.
MS. WATSON: | didn't want -- did you want to
go to Qunest first or --
JUDGE MACE: I'msorry, it is late, I'm
sorry, Qwest.

MS. ANDERL: Yes, | have one area of foll ow

up.

RECROSS- EXAMI NATI ON
BY MS. ANDERL:

Q M. Gates, did | understand you in response
to a question from Ms. Singer Nelson to indicate that
uncomm tted entrants are defined by whether or not they
have sunk costs?

A Yes, that's one of the definitions or one of
the determ nants, yes.

Q Can you show me where in the horizonta
merger guidelines that is stated?

A (Readi ng.)

Q Well, let nme -- actually, let nme wthdraw
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that question and direct you to page 11 of that Exhibit
224, Section 1.32. Do you see there that the first
sentence of Section 1.32 is a description of certain
types of firns and that the second sentence says that
those firms are termed uncommtted entrants?

A. Yes, and then it says:

These supply responses nmust be likely to

occur within one year and wi thout the

expendi ture of significant sunk costs of
entry and exit.

So an unconmitted one would be one who did
not have any significant sunk costs. So converse to
that, a committed entrant would be one that experiences
sunk costs.

Q Well, et me ask you this. |Is there anyplace
el se in the horizontal nerger guidelines where
uncommitted entrants are defined?

A (Readi ng.)

I'"'m not sure they would occur or that
di scussion woul d occur |ater, because it's a matter of
i dentifying the market.

Q Okay. And if afirmis already operating in
the market and can make a supply response w thout an
expenditure of significant sunk costs, does that nmake it

an uncommi tted entrant?
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A. I don't know what you nean. You nean |like a
resal er?

Q If afirmis --

A That's not a true supply response.

Q If afirmis currently producing or selling

the relevant product in the market and is able to nmake a
supply response without an expenditure of significant
sunk costs, is that firman uncommtted entrant in your
Vi ew?

A. My viewis that if it's resale, to make it
relevant to this case, that is not providing supply.
You're not generating anything, you're just retailing
Qnest services, so that would not be a supply function

Q And where does it, in the horizontal nerger
gui delines, does it say that resal e does not constitute
selling the relevant product in the relevant area?

A As we discussed before, resale per se is not
di scussed in these general guidelines. They are
necessarily general to apply to very different fact
situations. But | have been involved in two nergers
where we did apply these nerger guidelines, |I have had
nmeeti ngs over the years with the DOJ, not only on nerger
i ssues but on 271 and Tel ecom Act issues, so | am
somewhat familiar the way the guidelines are used, and

think I"'mdefinitely correct that resale is not
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considered supply. | nean a resaler is only retailing,
it's not producing anything.

Q The nmerger guidelines do discuss the sale of
used, reconditioned, or recycled goods; isn't that
correct?

A | don't know.

MS. ANDERL: | have no further questions.
JUDGE MACE: Ms. Watson.

M5. WATSON: | just have two questions.

RECROSS- EXAMI NATI ON

BY MS. WATSON

Q M. Gates, do you renenber your discussion
wi t h Chai rwoman Showal t er about substitutes?

A Yes.

Q And you testified during that discussion that
Vol P does not work if the power goes out; do you
remenber that?

A Yes.

Q When the power goes out, PBX systenms al so do
not work; is that true?

A True, unless they have a backup power source,
which is pretty conmon when you have PBXs.

MS. WATSON: Thank you, | have no further

guesti ons.
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1 JUDGE MACE: Thank you. | think your

2 cross-exam nation i s concl uded.

3 THE W TNESS: Thank you.

4 JUDGE MACE: And you're excused.

5 THE W TNESS: Thank you, Your Honor

6 JUDGE MACE: We have M. W/l son on the 21st

7 of COctober. Before everybody closes up their folders, |
8 know it's late, but we're all here and | would like to
9 just briefly discuss two itenms. One is the question of
10 a briefing schedule, and the other is the question that
11 M. ffitch raised about a date for sone filing if he

12 deci des to nake one.

13 So the first issue, the question of the

14 briefing schedule. | wanted to propose that we have a
15 briefing schedule that would call for briefs fairly

16 shortly after M. WIlson's testinony just because that
17 only | eaves a very short period of time for the witing
18 of an order rather than waiting the traditional two

19 weeks for briefs, and so | would propose October 28th
20 but would like to hear fromthe parties if they have any
21 ot her suggesti ons.

22 MR. LEVIN: ' m wondering how quickly we will
23 have a transcript of that |ast session

24 JUDGE MACE: Well, if you order an expedited

25 transcript, | believe you will have one fairly quickly,
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within a day or two.

MR, FFITCH: Can | just inquire, | believe ny
recollection is the new statutory deadline is Decenber
5th; is that correct?

JUDGE MACE: 4th | thought.

MS. ANDERL: | don't recall, we would have to
check the transcript. |It's either the 4th or the 5th.
JUDGE MACE: Well, if Qmest isn't fussy we'l

make it the 5th.

So either everybody is unconscious or COctober
28t h is okay.

MS. ANDERL: The 28th | guess poses a little
bit of a problemfor us, but I can't really -- | don't
really have a better date other than --

MR, FFITCH: | think, Your Honor, just
t hi nki ng back to the earlier schedule where | can't
remenber specifically, but | thought we had about the
due date was about 30 days in advance of the statutory
deadl ine, so this is ahead of that somewhat. If we went
by that, they would be due Novenber 5th.

CHAI RWOVAN SHOWALTER: Is this just going to
be one round of briefs?

JUDGE MACE: That was my understandi ng, one
round of briefs.

MR, FFITCH So | guess we would prefer to
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t hi nk about perhaps the 5th or October 31st just to --

JUDGE MACE: How about October 31st.

CHAl RWNOVAN SHOWALTER:  Wait a minute here.

It seens to ne that it mght benefit the Comm ssion
quite a bit to have sone kind of response brief. | nean
on a case like this I think it's unusual to have only
one round of briefs. Wat |I'mwondering is if the 28th
woul d be all right and then a reply by the 5th. And,
you know, maybe di gested the |ast day of testinobny a
little bit by then. But personally it puts us in an
awkward position or sonetines can be a difficult
position if we have no reply briefs, because we don't
know what - -

JUDGE MACE: Why don't we be off the record
for this discussion.

(Di scussion off the record.)

JUDGE MACE: Let ne just indicate for the
record that we have agreed to briefing dates of October
28th for an initial date and Novenber 7th for a reply
brief.

And Cctober 10th will be a prospective filing
date for Public Counsel if Public Counsel elects to file
testinony. And if there is a filing of brief testinony
about the raw CLEC data, the wi tness sponsoring the

testimony will be nade avail abl e for cross-exam nation
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1 on the sanme day that M. WIlson will be crossed.

2 (Hearing adjourned at 9:15 p.m)
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