Docket No. UT-033011

Exhibit No.LBB-13

Date 09/13/2004' -~
Qwest A
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Atlorney
Palicy and Law Department -

August 21, 2002

Ms. Carole J. Washburn, Secretary

Washington Utilities and
Transportation Commission

1300 S. Evergreen Park Dr. S.W.

P.O.Box 47250 - .

Olympia, WA 98504-7254

Re: Docket No. UT-960323
Request for approval of negotiated agreement between Qwest Corporatlon
and MCI WorldCom :
Confidential Treatment Requested

Dear Ms. Washbum:

In accordance with the Interpretive and Policy Statement issued on June 28, 1996 in Docket No.
UT-960269, please find enclosed three (3) copies of the negotiated Facility Decommissioning
Agréement between Qwest and MCI WorldCom for filing with the Commission. Qwest seeks
approval of the bracketed language in the enclosed agreement

Qwest has previously submitted hundreds of agreements w1th CLECs in Washmgton for ,
approval by the Commission under Section 252(e)(1). In addition to the filed agreements, Qwest
also has implemented other contractual arrangements with CLECs that it-does not believe fall
within the filing requirements of Section 252 of the Telecommunications Act of 1996.

As the Commission is aware, earlier this year questions were raised regarding Qwest’s decisions
about these other, unfiled agreements. Notably, a com‘plaih‘t was filed by the Minnesota
Department of Commerce alleging, after a review of dozens of Qwest-CLEC contracts, that
eleven should have been filed with the Minnesota PUC. - The Commission addressed this issue in
the 39th Supplemental Order in Docket Nos. UT-003022/003040; paragraphs 289-95. Qwest
also filed a petition with the FCC requesting a declaratory ruling as to the scope of the Sectlon
252(a) filing reqmrement in this area.

Qwest has at all times operated in good faith in filing with the Commission interconnection
agreements and amendments, and is committed to full compliance with the Act. After this issue
arose Qwest modified its processes and standards for all new agreements with CLECs. Qwest

- advised the Commission of this policy by letter on May 9, 2002. Under this policy Qwest is
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filing all new contracts, agreements or letters of understanding between Qwest Corporation and
CLECs that create obligations to meet the requirements of Section 251(b) or (¢) on a going
forward basis. Qwest believes that this commitment goes well beyond the requirements of
Section 252(a). For example, this policy reaches details of business-to-business carrier relations
that Qwest does not think the Act requires to be filed with state commissions for approval.
However, Qwest is committed to follow this standard until the FCC issues a decision on the
appropriate standard in this area. (Unless requested by the Commission, Qwest has not been
filing routine day-to-day paperwork, orders for specific services, or settlements of past disputes
that do not otherwise meet the above definition.) '

Older agreements provide a more complicated case. Qwest naturally has been concemned about
any potential penalty liability with regard to “second-guessing” of its past filing decisions,
especially in an area where the standards have niot been clearly defined. Nevertheless, Qwest is°
now taking a further step as a sign of good faith. Specifically, Qwest has reviewed its currently
effective agreements with CLECs in Washington that were entered into prior to adoption of the
new policy. This group includes those agreements that relate to Section 251(b) or (c) services on
an on-going basis which have not been terminated or superseded by agreement, commission
order, or otherwise. These agreements have previously been provided in response to the
Commission Bench Requeét in Docket Nos. UT-003022/003040. Qwest has applied its broad
new review standard to all such agreements and as a result is now filing those agreements for
approval under Section 252 of the Act. The agreement attached to tms letter for filing is one of
those agreements - : . '

Qwest asks the Commission to approve the attached agreement such that, to the extent any active
provisions of such agreements relate to Section 251(b) or (c), they are formally available to other
CLECs under Section 252(i). For ease of review, Qwest has bracketed those terms and
provisions in the agreement which arguably relate to Section 251(b) or (c) services, and which
- have not othierwise been terminated or superseded by agreement or Commission order. - Qwest
will make the bracketed provisions avaxlable under Section 251(i).

As noted above, Qwest bas not been and is not ﬁlmg routine day-to-day paperwork, settlements
of past disputes, stipulations or agreements executed in connection with federal bankruptcy

- proceedings, or orders for specific services.- Included in this last category are contract forms for
services provided in approved interconnection agreements, such as signaling and call-related

_databases. The parties may execute a form contract memorializing the provision of such services
offered and described in the interconnection agreement.. Upon the Commission’s request, Qwest
can provide examples of routine paperwork, order documents, or form contracts for its review.

Qwest realizes that its voluntary decision to submit the attached agreement does not bind the
Commission with respect to the question of Qwest’s past compliance. However, Qwest submits
that it has acted in good faith In any event, Qwest’s actions here should remove any argument
with respect to Qwest’s compliance with Section 252 now and going forward.
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Qwest requests that the Commission approve the bracketed portion of this agreement as soon as
reasonably practicable, Qwest reserves its rights to demonstrate that the agreement need not have
been filed in the event of an enforcement action in this area. Meanwhile, however, Qwest will
offer other CLECs any bracketed terms in effect for the benefit of the contractmg CLEC pursuant -
‘to the polices and rules related to Section 251(1). o

Qwest will also be posting the agreement on the website it uses.to prov1de notice to CLECs and.-
announcing the immediate ‘availability to other CLECs in Washmgton of the bracketed termis and
conditions. This will facilitate the ability of CLEC to request terms and conditions, subject to -
the _C’or'nmission’s decision approving the bracketed provisions of the agreement filed here '

. Given the conﬁdentlahty provisions contamed in some of these agreements and the fact that the
- CLECs involved may deem the information contained therein confi dential, Qwest has redacted.
 those terms, such as confidential settlement amounts relating to settlement of historical disputes

-, between Qwest and the particular CLEC, confidential billing and bank account numbers and

" facility locations, whtch relate solely to the specific CLEC and do not relate to Section 25 l(b) or -
(c) services. :

In addition, Qwest asks that this agreement be considered confidential pursuant to WAC 480—09-'
015 for a period of seven (7).days to allow the CLECs sufficient time to object to public _

~ disclosure. Qwest wxll notify the CLEC of this filing and advise it of its opportunity to submit -
any obj ectlons regardmg public dlsclosure to the Commission w1thm the seven-day penod

The enclosed agreement does not discriminate agamst non-party carriers. It is conslstent wrth the .
public interest, conveniénce, and necessity. It is also-consistent with applicable state law
requirements, mcludmg Comrmsswn orders regardmg mterconnectton issues. ' :

The Order on Arbltratlon Procedure also requests thata proposed order accompany the ﬁhng
Qwest requests a waiver of that requirement, and is not providing one with this filing, as the
Commission has, in the past, used its own format for Orders. If this is not satisfactory to. the
Comm1sston please contact me and. I will forward a proposed order 1mmed1ately

Smcerely, |

‘ Adam L. Sherr

ALS/lw

Enclosures :

cc: Michael A Beach MCI WorldCom
Michael Schnetder, MCI WorldCom'
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.. ._above, CLEC hereby releases and forever discharges Qwest and its associates, owners, stockholders,
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CONFIDENTIAL & PROPRIETARY EXECUTION AGRE NT

FACYLITY DECOMMISSIONING SETTLEMENT AGREEMENT

THIS FACILITY DEC OMMISSIONING %E’ITLEMENT AGREEMENT (“Agreement”), is made and
entered into as of this 277 dayof _A:ige. . 2001 (the “Effective Date™), between Qwest
Corporation (“Qwest™) and MCI WorldCom Network Services, Inc., on behalf of itself and its U.S.
domestic affiliates (collectively, “CLEC™) (Qwest and CLEC being sometimes hereinafter referred to

collectively as the *Parties™ and individually as a “Party”).

RECITALS

WHEREAS, Qwest, 3 local incumbent exchange provider, and CLEC, a competitive local exchange
provider, are parties 10 a certain interconnection agreement {the “Interconnection Agreement”), executed
pursuant to sections 251 and 252 of the Federal Telecommunications Act of 1996 (the “Act™); and

WHEREAS, pursua'rit to the Interconnection Agreement, CLEC has purchased physical and/or virual
collocation and ancillary services from Qwest. CLEC now desires to retun to Qwest the collecation
sites identified in Exhibit A (the “Facilities™) attached hereto and incorporated by reference; and

WHEREAS, the Parti¢s voluntarily enter into this Agreement as a final resolution to disputes arising
between the Parties regarding the terms and conditions of CLEC’s return of the Facilities md the
setlement of financial obligations of each Party with respect to each of the Facilities under the

Interconnection Agrecment

receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:

1. Facilitv Decommissioning. In consideration for the CLEC Release and Waiver set forth below,
Qwest hereby agrees © decommission the Facilities and to waive all fees and charges associated

therewith. .

2. CredivReimbursement. Qwest shall within thirty (30) days of the Effective Date hereof, pay to
CLECa decommissioning fee reimbursement totaling the amount of $15,665.84, for nonrecurring

charges, subject to truc-up as provided below, payable by check to WorldCom (the “Settlement
Payment"). Reimbursement for the recurring charges totaling $ 2,649.00 (the “Settlernent Payment”),
subject to true-up as stated below, will be credited to the respective Billing Account Number for each site.
The Parties agree that the Settlement Payments quoted in the previous sentences are an estimate and is \
subject to change upon rue-up, such variation not to exceed One Hundred Dollars (US$100.00) more or > %'\"
Jess, combined, than the estimated Settlement Payments above, based upon the actual Effective Date /( >

hereof and the time necessary for Qwest to finally process such settlement amounts. > W
Z

NOW, THEREFdRE, in consideration of the foregoing and other good and valuable consideration, the

3. Release and Wsiver. P
-~
(a) For valuable consideration to be paid by Qwest to CLEC as provided in Sections 1 and 2

predecessors, successors, agents, direciors, officers, parmers, employees, representatives, employees of
affiliates, empioyees of parents, employees of subsidiaries, affiliates, parents, subsidiaries, insurance
carriers, bonding companies and attorneys, from any and all manner of action or actions, causes or cBUSES
of action, in law, under statute, or in equity, suits, appeals, petitions, debts, liens, contracts, agreements,
promises, liability, claims, affirmative defenses, offsets, demands, damages, losses, costs, claims for
restitution, and expenses, of any nature whatsoever, fixed or contingent, known or unknown, past and
present asserted of that could have been asserted or could be asserted in any way relating to or arising out
of the Facilities or this Agreement (the “CLEC Release and Waiver”). CLEC hereby covenants and
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warrants that it has not assigned or transferred to any person any claim, or portion of any claim which is
released or discharged by CLEC pursuant to this Agreement.

(b)y  Aspart of the CLEC Release and Waiver described in the previous paragraph, CLEC
expressly agrees torel inquish forever all rights and interest whatsoever in the Facilities and to remove all
property it owns from +be Facilities within thirty (30) days of the Effective Date of this Agreementat
CLEC's own expense-

{c) In consideration of the mutual promises herein, Qwest hereby releases and forever
discharges CLEC and j1s associates, owners, stockholders, predecessors, successors, agents, directors,
officers, parmers, emplayees, representatives, employees of affiliates, employees of parents, employees of
subsidiaries, affiliaies, parents, subsidiaries, insurance carriers, bonding companies and attorneys, from
any and all manner of action or actions, causes or causes of action, in law, under statute.. or in equity,
suits, appeals, petitions, debts, liens, contracts, agreements, promises, liability, claims, affirmnative
defenses, offsets, demands, damages, losses, costs, claims for restitution, and expenses, of any nature
whatsoever, fixed or contingent, known or unknown, past and present related to the decommmissioning
settlement hereunder o the payment of any non-recurring or monthly recurring fees associated with the
TFacilities (the “Qwest Release and Waiver”). Qwest hereby covenants and warrants that it has not
assigned ot transferred to any person any claim, or portion of any claim which is released or discharged
by Qwest pursuant to this Agreement. '

' (d) In the event CLEC fails to remove its equipment from the Facilities as provided above,
Qwest may, without notice or demand end in addition to any other right or remedy available at lawor
equity, remove all of CLEC’s equipment trom the Facility and store the same at CLEC’s expense. CLEC
expressly waives any damages occasioned by such removal. Any equipment so removed will be reerned
to CLEC upon payment in full of all storage costs. If within forty-five (45) days following such
equipment remaval, CLEC has not requested the return of its equipment and paid any sums owed, then

11 rights of ownership over such equipment including the right to sell same and

sale proceeds. Qwest’s exercise of any remedies provided for in this Section 3
ther remedies Qwest may have provided for herewn or by law.

Qwest may exercise a
retain possession of any

shall be without prejudice to any o
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4. Confidentiality.

(2)  The Partics agree that this Agreement shall be subject to the Confidentiality provisions of
the underlying interconnection agreement. The Parties will not disclose the contents of this Agreement,
the fact of this setlement and any matters pentaining to this settlement unless such discloswe is (i)
lawfully required by any governmental agency; (ii) otherwise required by law; (jii) necessary inany legal
proceeding 10 enforce any provisions of this Agreement; or (iv) to legal counsel, accountants and other
tax, financial and legal advisors. The Parties will notify each other in writing within five (5) calendar
days of the receipt of any subpoena, court order, or administrative order requiring disclosure of

information subject 0 this non~disclosure provision..

5. Dispute Resolution. Any claim, controversy or dispute between the Parties in connection with
this Agreement, shall be resolved in accordance with the Business Escalation Agreement, executed by the

Parties-on June 29, 2001 .. . e

6. Full Settlement. The Parties acknowledge and agree that legiumate disputes regarding
collocation facility decommissioning set forth in this Agreement and the monefary obligations of each of
the Parties have been raised and that the resolution reached in this Agreement represents 3 binding
compromise of the Parties’ positions. Subject to Paragraph 5., the Parties performance in Pangaphs 2.
and 3., above shall finally settle and resolve ail claims asserted or which could have been assered against

any of the Parnes arising out of. or in any way relating to the decommssioning of the Fucilities

hereunder.
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7. Governing Law. This Agreement shall be interpreted and construed in accordance with the laws
of the State of Colorado, and shall not be interpreted in favor or against any Party © this Agreement
except as expressly provided herein. -

8. Entire Agreement. This Agreement constitutes the entire agreement between the Parties with
respect to the subject maatier hereof and cannot be rescinded, amended or modified except in a writing
executed by authorized representatives of both Parties. The Parties have entered into this Agreement after
conferring with legal counsel. Each of the Parties forever waives all right to assert that this Agreement
was a result of a mistake in law or in fact.

9. M_,_\_g;_ge,l_@_“_‘- The terms and conditions contained in this Agreement shall inure to the
benefit of, and be binding upon, the Parties, their respective successors, affiliates and assigns.

10. Severability. If any provision of this Agreement should be declared to be unenforcesble by any
administrative 2gency, court of law, or other tribunal of competent jurisdiction the remainder of the
Agreement shall remain in full force and cffect, and shal be binding upon the Parties hereto as if the
invalidated provision were not part of this Agreement.

Waiver. The waiver of any right on one OF more occasions by either Party shall not constitute a

11.
waiver of any such i ght ip any other instance.

B3 Couptesparts- This Agrecment may be executed by facsimile signatre (provided it is

immediately followed by the original by mail) and in any number of counterparts, each of which would be

deemed to be original and all of which taken together <hall constitute one and the same agrecment.

13. B!!s's____mgg_y_tjg_g. The captions or headings in this Agreement are strictly for convenience
and shall not be considered in interpreting this Agreement or as amplifying or limiting any of its content.
Words in this Agreement which import the singular connotation shall be interpreted as plural, and words
which mmport the plural-connotation chall be interpreted as singular, as the jdentity of the Parties or
objects referred to may requjre. Unless expressly defined herem, words having well known technical or
wrade meanitigs shall be so construed. All listing of items shall not be taken to be exclusive, but shall
inciude other items, whether similar or dissimilar to those listed, as the context reasonably requires.
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executed as of this 77 dayof RDAs

IN WITNESS THERE OF, the E ies have caused this Facility Decommissioning Agreerment to be

MCI WORLDCOM NETWORK
SERVICES, INC.

Michde] AT
Name of Signatory

Title: __ Vice Presidenit
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MGl woridCom
Law & Public Policy

2001.

QWEST CORPORATION

By: CLW/"\,}’){ LQC\ZL

7 U

Name of Signatory
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