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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

The Public Counsel Section of ) Docket No. U-030744
the O fice of the Wshington ) Vol une |
Attorney General, ) Pages 1-94

Conpl ai nant,

V.

Cascade Natural Gas Corporation,

and Pacifi Corp D/B/A Pacific

Power & Light Conpany,
Respondent s.

— N e N N N N N N

A prehearing in the above matter
was held on August 11, 2003, at 1:34 p.m, at 1300
Evergreen Park Drive Southwest, O ynpia, Wshington,
before Adm ni strative Law Judge DENNI S MCSS,
Chai rwoman MARI LYN SHOWALTER and Commi ssi oner RI CHARD
HEMSTAD.

The parties were present as
foll ows:

PUBLI C COUNSEL, by Sinon ffitch,
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington, 98164.

PACI FI CORP, by Janes M Van
Nostrand and M chael P. O Connell, Attorneys at Law,
Stoel Rives, 600 University Street, Suite 3600,
Seattl e, Washington 98101.

PUGET SOUND ENERGY, by Lynn F.
Logen, Tariff Consultant, 10885 N.E. Fourth Street,
P. O, Box 97034, Bellevue, WAshington 98004.

Barbara L. Nel son, CCR
Court Reporter
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CASCADE NATURAL GAS CORPORATI ON,
by John West and Mary Crego, Attorneys at Law, 500
Gl | and Bui l di ng, 1221 Second Avenue, Seattle,
Washi ngt on 98101.

VERI ZON NORTHWEST, by M chael
Atkins (for Judith Endejan), Attorney at Law, G aham
& Dunn, Pier 70, 2801 Al askan Way, Suite 300,
Seattl e, Washington 98121 (Appearing via
t el econference bridge.)

CHARTER COVMMUNI CATI ONS
CORPORATI ON, by Mark P. Trinchero, Attorney at Law,
1300 S.W Fifth Avenue, Suite 2300, Portland, Oregon
97201.

W LLMAN, ET AL., by Eric Richter,
Attorney at Law, Henke & Richter, 221 First Avenue
West, Suite 215, Seattle, Washington 98119.

CI TY OF TOPPEN SH, by Jeff
Ri chard, Attorney at Law, Foster, Pepper & Shefel man,
1111 Third Avenue, Suite 3400, Seattle, Washington
98101.

SPRINT, by WIliamE. Hendricks,
Attorney at Law, 902 Wasco Street, Hood River, Oregon
97031.
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JUDGE MOSS: Let's be on the record. Good
afternoon, everyone. M nane is Dennis Mdss. |I'm
the Adm ni strative Law Judge with the WAshi ngton
Uilities and Transportation Commi ssion. |I'll be
assi sting the Conm ssioners as presiding officer in
this matter, which is styled the Public Counse
Section of the Ofice of the Washi ngton Attorney
General agai nst Cascade Natural Gas Corporation and
Paci fi Corp, doing business as Pacific Power and Light
Conpany, Docket Nunber U-030744. As is obvious to
those assenbl ed, the Commr ssioners will be sitting
and presiding in this case.

Qur order of business today is this. W'|
t ake appearances as the first order of business.
Then we'll take up -- we have four petitions to
i ntervene that have been filed, there may be ora
petitions, as well, this being our first prehearing
conference. W'l take up any notions or requests.
The standard business there is to consider discovery,
a protective order if we need one, and there's al so
been a witten request from Public Counsel for the
assignment of a settlenent judge in this proceeding.
We'll take that up

Next we'll discuss our process and

procedural schedule. Basically what do we need to do
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and when and, if a hearing is indicated, where. And
I want to take up in that connection, too, the
qguestion of whether anyone is planning to file a

di spositive notion, a notion to dism ss or a notion
for summary di sposition, and if someone has such
plans, let's discuss a time frame for that.

We' Il take up any other business the
parties may have, and |I'Il have a few closing renmarks
that will give you some of the |ogistical parameters
for going forward with the case in ternms of filing
and so forth.

So with all that said, |let us begin with
our appearances. Since Public Counsel is the
Conplainant in this matter, | believe we should start
with you, M. ffitch.

MR, FFITCH Wuld you |ike, excuse ne,
Your Honor, the full form of appearance?

JUDGE MOSS: This is our first prehearing,
so yes, full form of appearance today, and then we'l
use the shortened formin the future.

MR. FFITCH: Sinmon ffitch, Assistant
Attorney General, Ofice of Public Counsel, 900
Fourth Avenue, Suite 2000, Seattle, Washi ngton 98164.
Phone nunber is 206-389-2055, fax is 206-389-2058,

e-nmui | address is sinonf@tg.wa. gov.
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JUDCGE MOSS: And Cascade is the first naned
Respondent, so let's hear from Cascade's Counsel
pl ease.

MR. VEST: Yes, Your Honor, John West. [|'m
appeari ng on behalf of Cascade Natural Gas
Corporation. M address is 500 Gall and,

G a-l-l-a-n-d, Building, 1221 Second Avenue, Seattle,
Washi ngton, 98101. My phone is 206-623-1745, fax
206-623-7789, and nmy e-mail is jlw@cnp.com

JUDGE MOSS: Okay. Welcone, M. West.
Haven't seen you in a while. And M. Van Nostrand, |
believe you' re representing Pacifi Corp today.

MR. VAN NOSTRAND: Yes, thank you, Your
Honor. On behalf of Pacifi Corp, James M Van
Nostrand, with Stoel Rives, LLP, 600 University
Street, Seattle, Suite 3600, zip code is 98101
Phone 206-386-7665, fax 206-386-7500, e-nai
j mvannostrand@toel .com Al so appearing with nme
today on behalf of PacifiCorp is ny partner, Mchae
P. O Connell, sane address. Phone nunber
206- 386- 7692.

JUDGE MOSS: All right. And do we have
someone here for Petitioner to intervene Elaine
Wl man?

MR. RICHTER: Yes, Your Honor. This is
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Eric Richter, of Henke and Richter, Attorneys.

JUDGE MOSS: And M. Richter, if you would
pull the mcrophone a little closer and nake sure the
button is in the up position

MR, RICHTER. Ckay. I1'Ill try again. Eric
Ri chter, of Henke and Richter, address 221 First
Avenue West, Suite 215, Seattle, Washington, 98119.
Tel ephone 206-282-2911, fax 206-282-3022, e-nmai
henkeri chter @sn. com

JUDGE MOSS: Thank you. City of Toppenish.

MR. RICHARD: Yes, Your Honor. Jeff
Ri chard, with Foster, Pepper and Shefel man, appearing
on behalf of the City of Toppenish. Qur address is
1111 Third Avenue, Suite 3400, Seattle, Washington
98101. Tel ephone 206-447- 4400, fax nunber is 206-447
-- sorry, 206-749-2092, and e-nmil address is
richj @oster.com

JUDGE MOSS:  All right. For Puget Sound
Energy. And -- well, | guess we are sort of short on
tabl es there. | apol ogize.

MR. LOGEN. Thank you, Your Honor. Lynn
Logen, with Puget Sound Energy. |'ma tariff
consul tant. Tel ephone nunber 425-462-3872, fax
425-462- 3414, e-muil address |lynn.| ogen@se.com The

address, 10885 N. E. Fourth Street, Bellevue,
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Washi ngt on, 98004.

JUDGE MOSS: All right. Thank you. M.
Atkins, will you be entering an appearance for
Verizon Northwest?

MR ATKINS: Well, yes. |I'mhere
tel ephonically on behalf of Judy Endejan of ny firm
Graham and Dunn, and her address, Judith A. Endejan,
Graham and Dunn, Pier 70, 2801 Al askan Way, Suite
300, Seattle, Washington, 98121-1128. Her voice is
206-340-9694, fax is 206-340-9599, and her e-mai
address is jendej an@r ahandunn. com

JUDGE MOSS: All right, thank you.

MR. ATKINS: Thank you.

JUDGE MOSS: I'Ill just note for the record,
Ms. Endejan did call ne earlier and said she had an
unavoi dabl e conflict and could not be here today.
Are there any other persons who wish to petition to
intervene orally?

MR. TRI NCHERO:  Yes, Your Honor. Mark P.
Trinchero, that's spelled T-r-i-n-c-h-e-r-o0, with
Davis, Wight, Trenmine, Suite 2300, 1300 S.W Fifth
Avenue, Portland, Oregon, 97201. Tel ephone
503-778-5318, fax nunber 503-778-5299, e-mil address
mar ktri nchero@w .com [|'l|l be here appearing on

behal f of Charter Comuni cati ons Corporation, and you
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shoul d have a copy of a witten intervention in front
of you, which I've also distributed to those present
here today.

JUDGE MOSS: Al right. And | do have
multiple copies of that. 1'Il distribute those.

MR. TRI NCHERO. Thank you, Your Honor.

MR. HENDRI CKS: Tre Hendricks, on behal f of
Sprint. M address is 902 WAsco Street, Hood River,
Oregon, 97031. Phone nunber 541-387-9439, fax is
541-387-9753, nmy e-mail address, and you'll have to
pardon the length, is tre.e.hendricks.iii@-- yeah, |
know -- @mil.sprint.com

JUDGE MOSS: Take this full name thing to
extremes at Sprint.

MR, HENDRI CKS: That was not my creation.
| have to live with it now, so --

CHAl RWOVAN SHOWALTER:  What's wrong with
tre@print.conf

MR. HENDRI CKS: | asked themthe sane
guestion and | was given no answer, SO --

JUDGE MOSS:  All right. Wlcome. And
Sprint wishes to intervene?

MR, HENDRI CKS:  Yes, Your Honor.

JUDGE MOSS: Okay. And we don't have a

written pleading fromyou, do we?
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1 MR. HENDRI CKS:  No.
2 JUDGE MOSS: (Okay, very good. Well, we
3 will hear fromthe parties. Actually, |I've got a

4 slightly different order to hear the petitions to

5 i ntervene than what we just went through, but 'l
6 follow my agenda on that. | think we -- well, we
7 have -- Pacifi Corp and Cascade have also filed sone

8 papers opposing certain of the petitions, at least in

9 part. So | think the nost efficient thing to do

10 today will be to hear fromthe petitioners as a

11 group, and then we'll hear the responses, because
12 suspect there will be sone overlap, if not identity
13 in terms of points of opposition

14 "Il also note, in that connection, that
15 Public Counsel did file a paper -- was it not

16 opposing or was it supporting the interventions, M.
17 ffitch? |1 don't recall. | have it here.

18 MR. FFITCH: We, | believe, mght have

19 phrased it as not objecting to the interventions of
20 Toppeni sh and M. Richter's clients. W would

21 support their being granted intervention.

22 JUDGE MOSS: Right. And your caption was
23 actually sinply response, but you do say in the body
24 that you do not object. Okay, all right.

25 Let's hear fromthe City of Toppenish as to
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what its interest in the proceeding is and go from
t here.

MR. RICHARD: Thank you. The City of
Toppeni sh has a direct and i medi ate interest in the
subject matter involved in this docket. Pursuant to
the Yakima Nation's franchi se ordi nance, the Yakim
Nation's requiring that all of the utilities that are
operating and providing utility service within the
external boundaries of the reservation enter into
franchi se agreenents in order to continue providing
service within the external boundaries of the
reservati on.

And part of the requirenment of the
franchi se agreenents is that all of the utilities pay
a three percent -- or nmake a three percent paynent on
the gross revenues of the utility service operations
fromeach of the utilities.

Unli ke Public Counsel, the City of
Toppeni sh does not contest whether the Yaki na Nation
has the authority to require that the utility --
utilities enter into such a franchi se agreenment. Qur
basi ¢ bone of contention is that the UTC incorrectly
characterized or recharacterized that franchise fee
as a nunicipal excise tax, and as such, has allowed

the utilities to directly pass through the paynents
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1 on to the residents of the City of Toppenish and

2 ot her residents |ocated within the externa

3 boundari es of the Yakinma Nation.

4 Worth rem nding that the City of Toppenish
5 has an explicit statutory right to file such a

6 conpl aint before the UTC and as well as we have

7 associ ational standing to represent the residents of
8 the City of Toppenish pursuant to a recent Suprene

9 Court decision in Grant County versus Moses Lake.

10 So we think that we have a pretty strong
11 interest in how the Conm ssion characterizes those
12 franchi se fees, and as such, we believe we have a

13 right to intervene. W don't believe that our

14 intervention will unreasonably broaden the issues

15 involved in this. |In fact, we believe that it wll
16 suppl enent nicely with at | east one of the argunents
17 that Public Counsel made in their initial conplaint.
18 CHAl RWOMAN SHOWALTER:  |'m sorry, can you
19 point to ne where that is in the initial conplaint;
20 that is, where our characterization is directly at
21 i ssue?

22 MR. RICHARD: Eric, |'msure you have it
23 right in front of you there. Yeah, that's in

24 subsection four of Public Counsel's conplaint, that's

25 on page two. There are a nunber of serious factua
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and | egal questions raised by this case including the
nature of the charge inposed. Determ ning whether
the charge is a franchise fee or a tax is relevant to
the Nation's ability to inpose the exaction and al so
i nportant because it determ nes who pays the charge.

CHAl RAOMAN SHOWALTER: | understand that
narrative and | can get to it later; I'mjust -- that
initself doesn't appear to be a direct conpl aint
about the tariff. It seens to be an explanation of
sonet hi ng.

MR, RICHARD: Well, if you look in at the
-- for instance, on the first claimagainst Cascade
on line 20, Public Counsel realleges --

JUDGE MOSS: M ght give us a paragraph
nunber there.

MR. RICHARD: Sorry, paragraph 20. Also, |
believe it's repeated earlier in paragraph seven --
or sorry, paragraph -- realleges -- there we are.
It's based in paragraph 15 and then realleged in
par agraph 20, which is, basically, Pursuant to the
approved tariffs, Cascade and PacifiCorp currently
authorized to i npose a three percent surcharge on al
the customers who live within the Yakima Nation as a
nmuni ci pal tax addition to their bills,

notwi t hstandi ng their collection of Yakina charges of
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muni ci pal tax. It's Public Counsel's understanding
that --

CHAl RWOVAN SHOWALTER:  You need to sl ow
down for the court reporter

MR. RICHARD: Pardon. It is Public
Counsel ' s understandi ng that Cascade and Pacifi Corp
have signed proposed franchi se agreenents and
submitted themto the Yakim Nation

Then it goes forward to the first claim
agai nst Cascade in paragraph 20. For all or part of
the period of tine during which Cascade has recovered
charges fromits custoners in the form of a nunicipa
tax additive, no franchi se agreenment has been in
pl ace to act as a basis of the charge, and goes down
to say that, 22, Cascade's collection of charges from
its captive custoners in the absence of a franchise
agreenent, its collection of charges when it was not
remtting paynents to the Yakinma Nation was unjust.

And then the second bit there is 23,
par agraph 23, Cascade's actions set forth in its
conpl ai nt establishing Cascade did not believe that
the franchise -- actually -- let ne junmp to -- down
to the bottom here, which is essentially that in
par agraph 29, which is then repeated in 32 and 35, is

that the charges that Cascade and PacifiCorp is
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recovering and seeks to recover in the future from
its custonmers as a result of franchise fees are not
prudently incurred. The rates in which they

i ncorporated are not lawfully recovered fromthe
custoners, and the Public Counsel's reasoning for
that is that the Pacifi Corp determ nation to inpose
t he Yaki ma franchise fee as a tax, rather than
chall enging the validity of a fee which it had
determ ned not to pay, was not a prudent

det er m nati on.

In essence, that -- the conplaint that
Publ i ¢ Counsel or the specific conplaint that Public
Counsel has made in their conplaint is that the
franchise fee -- the Yakim Nation didn't have the
authority to inpose the franchise fee and should have
contested the Yakima Nation's ability to inpose that,
and as aresult it wasn't properly -- wasn't
prudently incurred.

CHAl RWOVAN SHOMALTER: Wait, Counsel, you
are narrating right now Wat | asked you is to
point to the conplaint. You had said that the
conpl aint states and conplains that this Conm ssion
m scharacterized the charge. |1'mvery aware of the
parts of the conplaint that allege that the conpanies

failed to investigate adequately whether the charge
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was | awf ul .

MR. RICHARD: Well, that's -- it's our view
that in the underlying narrative that Public Counse
gives, that is part of the Public Counsel's conplaint
that the -- there was inproper determ nation, or at
| east there was | egal questions concerning the
characterization of the charge as a franchise fee or
as a tax, and that's in paragraph four, which I
understand is part of the narrative of Public
Counsel, and apparently not specifically reproduced
in the specific conplaint -- or specific charges, but
nonet hel ess, Public Counsel, at |east as part of the
factual basis for bringing the conplaint, is raising
a |l egal question as to whether the charge was
properly characterized.

CHAl RWOVAN SHOWALTER: Okay. |I'mtrying to
get a sense of to what extent your intervention
depends on that analysis. First, is it in the
conplaint? Second, what bearing does it have, if
any, that the Yakim Superior Court has found, is ny
understanding, | haven't read the order yet, that
characterizing the charge as a tax was a perm ssible
interpretation? That may or -- as | say, | have not
read the order, but does that -- if that is the case,

does that affect your intervention here?
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MR RICHARD: Well, we -- ny interpretation
of the order is is that the Yaki na Superior Court
nore precisely cane to the conclusion that it was
perm ssible for the UTC to come to the concl usion
that the Yakima Nation had the authority --

CHAl RMOVAN SHOWALTER: Can you speak into
the m crophone?

MR. RICHARD: Sorry. That the Yakinma
Nati on had the authority to inpose a franchise fee or
a tax or whatever it was going to be characterized,
and that the Yaki ma Superior Court cane to the
conclusion that it wasn't the correct forumto answer
t he questi ons about whether the Yakima Nation had the
authority to do what it inposed in the first place.

And as a result, it was reasonable for the
UTC to conme to the conclusion that the Yakima Nation
had the authority to inpose what it inmposed. But |
-- ny reading of the Superior Court order is that it
doesn't reach the conclusion of whether it was
properly characterized as a tax or as a utility
franchise fee or it's a utility -- utility tax.

CHAI RMOVAN SHOWALTER: And are you -- you
are referring to the order that was just issued?

MR, RICHARD: Correct, correct, by the

Yaki ma Superior Court. City of Toppenish's purpose
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1 of intervention is sinply about how that charge is

2 characterized, whether it was properly characterized
3 as a franchise fee, which is the city's position, or
4 whet her it would be nmore properly characterized as a
5 muni ci pal excise tax, which was the position taken by
6 t he Conmi ssi on.

7 CHAl RMOVAN SHOWALTER: Okay. So what |'m
8 trying to get at here is that your interest in being
9 an intervenor relates to the issue of whether the

10 Conmi ssion properly characterized the charge or is
11 obligated to characterize the charge as distinct

12 from | gather, what the conpany's obligation was?

13 MR. RICHARD: Correct.

14 CHAl RMOVAN SHOWALTER: Al l right. Thank
15 you.

16 COW SSI ONER HEMSTAD: I f | can pursue the
17 i ssue of your position. | take it, then, you are

18 not, at least in this forum questioning the

19 authority of the reservation itself to i npose a fee?
20 MR. RICHARD: Correct, correct. W believe
21 that the Yakima Nation does have the authority to

22 i npose or require a franchise agreenment for utilities
23 to operate within external boundaries of the

24 reservati on.

25 COW SSI ONER HEMSTAD:  All right.
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1 beli eve, when you started, you referenced you have a
2 statutory right to file. Wuld you give ne a

3 statutory reference?

4 MR. RICHARD: Yes, sir. |In RCW80.04.110,
5 the city has an i ndependent statutory authority to
6 bring a conplaint before the UTC, simlar to Public
7 Counsel ' s.

8 JUDGE MOSS: Have to have a sighature of a
9 public official for that, don't you, a mayor or

10 sonet hi ng?

11 MR. RICHARD: W have a resolution of the
12 City of Toppenish.

13 JUDGE MOSS: Okay. That's probably

14 adequate, then. Does anybody have a copy of the

15 court's nmore recent order, by the way, that they

16 could hand up? W have not seen that at the bench
17 M. Cedarbaum | see you in the back of the room |
18 bel i eve you were involved in that case

19 MR, CEDARBAUM  Thank you, Your Honor
20 Robert Cedarbaum Assistant Attorney General. The
21 order that Counsel for the City referenced was an
22 order that was entered on July 28th, that had to do
23 with only part of the plaintiff's conplaint or
24 petition for review in that case dealing with the

25 tribe's authority to enact the ordi nance and inpose
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the charge. This past Friday the court heard ora
argunent on the tax versus fee issue.

CHAl RMOVAN SHOWALTER:  You know, M.
Cedarbaum | realize there are people on the
conference bridge, so you' d better speak into the
m crophone.

MR, CEDARBAUM  Thank you. Again, this is
Robert Cedarbaum Assistant Attorney General. |'ve
been representing the Comr ssion in the Superior
Court case in Yakim County, and some questions have
come up, | think, as to the status of that.

The petition for review involved a petition
filed by Elaine WIlman and the Citizens Stand Up
Conmittee, in which there were two clains for relief.
The first had to do with the authority of the tribe
to inpose this three percent charge on utilities and
how t he Conmi ssion nmust deal with that for ratenmaking
pur poses. The second claimhad to do with the
Conmi ssion's categorization of the charge as a tax or
a fee when the Comm ssion allowed rates to go into
effect, which it treated the charge as a tax.

On July 28th, the Court issued an opinion
finding that the Comm ssion had -- that the petition
for review as to the first claiminvolving the

legality of the tax should be dismissed. 1In other
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words, the court upheld the Conm ssion's
determination that the tax was not clearly unlawful,
or the charge was not clearly unlawful, and therefore
could be passed on to custoners, including

non- members of the tribe.

Thi s past Friday, the second claimcane
before the Court for oral argunent. That had, again,
the claiminvolving the tax versus fee issue. And
the Court, fromthe bench, ruled on Friday that the
Conmi ssion was not arbitrary or capricious in
categorizing this charge as a tax for ratenaking
purposes, so a witten order by the Court needs to be
prepared, which | volunteered to do, but | have not
done yet, and the Court has not yet entered a witten
order, but | think the parties will probably cone to
an agreenent on that and one should be issued in due
course, hopefully this week.

So that is the current status of the case.
There is a witten order, which we have copies for
anyone who -- | can nake copies of M. Richter's
copy, dealing with, again, the tax legality issue
t hat upheld the Conmmi ssion, and we're waiting for an
order on the second issue.

CHAl RMOVAN SHOMWALTER:  Thank you, M.

Cedar baum It was the second order | was interested
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1 in. | gather there is no witten order yet.

2 MR. CEDARBAUM That's correct, but there
3 shoul d be relatively soon.

4 JUDGE MOSS: And | think the court's first
5 menor andum opi nion is actually attached to the reply
6 to opposition of PacifiCorp and Cascade to petition
7 for intervention of Elaine WIllman et al. At |east |
8 find there a menorandum opi nion fromthe referenced
9 court dated 5th of June.

10 MR. RICHARD: And Your Honor, that was the
11 menoranda | was referring to.

12 JUDGE MOSS: Okay.

13 CHAl RNOVAN SHOWALTER: | see we were

14 speaking a little bit at cross purposes, because

15 was concerned with the nost recent court

16 determination, and if it has been determ ned by a

17 court, we'll have to see what the written order says,
18 but if it has been determined by a court that

19 characterizing the charge as a tax, instead of a fee,

20 is perm ssible, then | am wondering what your

21 interest as an intervenor is?

22 MR. RICHARD: Well, not being a party to

23 that litigation, | don't know precisely the argunents

24 that are being raised there, but | believe -- ny

25 under st andi ng, from what was just said fromthe
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Assi stant Attorney Ceneral, is that the court said
fromthe bench that it wasn't arbitrary and
capricious for the Conmm ssion to have treated it as a
tax, rather as a franchise fee.

Nonet hel ess, the Comm ssion would have the
authority, | believe, to reconsider that origina
treatment. | nean, the Yaki ma Superior Court's
order, at |east as what was described, wouldn't
appear to prevent a reconsiderization of that
classification by the Conmm ssion.

CHAl RMOMAN SHOWALTER:  Then that, in turn,
woul d depend on there being in the current conplaint
that issue directly, or we'll hear from M. ffitch,
but that brings ne all the way back to my first
guestion of is that at issue in this case or not, or
isit -- is this case about the conpany's obligation
to go and investigate the validity of the charge. So
that was why | asked the first question, of where is
it in the conplaint.

JUDGE MOSS: | think, M. Richard, |
believe it was actually M. Richter, the El aine
W !l nman, et cetera, response to the opposition that
acknow edges that this would be a broadeni ng of the
i ssues in the case.

MR. RICHTER: This is Eric Richter. That
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is correct. The legal issues would be broadened.

CHAI RMOVAN SHOWALTER: Can you speak into
the m crophone?

MR. RICHTER: That is correct, from our
view. The conplaint fromthe Public Counsel raises
the first question we've all identified of whether
the paynment by the utilities of the charge inposed by
the Yakima Nation is prudent.

The second issue, if it's a fee or tax
i ssue, is not the subject of a stated claimfor
relief by the Public Counsel

JUDGE MOSS: Right, okay. And does the
City of Toppenish agree with that perspective?

MR. RICHARD: | would agree with that
characterization. But nonethel ess, we al so agree,
t hough, with the characterization by Public Counse
in their response to the petition to intervene that
that issue is an underlying issue inplicit in the
case. | nean, we agree with Public Counsel's
characterization that that would not unduly broaden
the issues, because it's an issue that's present,
al t hough not a specific request for relief in Public
Counsel ' s opi ni on.

CHAl RMOVAN SHOWALTER: Well, it shapes up

this way, though. If it turns out that, according to
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a court, that the tax is not -- the charge is not
clearly unlawful and the charge is permssibly
characterized as a tax, then the question becones --
then the conmpanies are entitled to proceed, | think
on that order. So then, what is their obligation to
go beyond that interpretation and -- for prudence
purposes? And |I'mnot sure what it is, but M.
ffitch is probably --

COW SSI ONER HEMSTAD:  Well, | was going to
say, perhaps we should hear from M. ffitch at this
point. Particularly after the second court order
what, in your view, is the issue in front of this
Conmi ssi on?

MR FFITCH  Well, thank you, Comm ssioner
Henst ad and Madam Chai rwoman. First of all, | would
agree with a ot of what's been said by Counsel for
Toppeni sh and M. Richter.

The issue before this Commi ssion continues
to be the prudence of the conpanies
recharacterization of the charge, the franchise fee
established by the tribe as a nunicipal tax additive.
We agree that the Comm ssion's subsequent treatnment
of that is an inplicit issue here. W also agree
that that is not the direct subject of one of our

cl ai ms. In fact, it would be difficult for us to
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raise that directly because that would involve, in a
sense, Public Counsel filing a conplaint or an appea
agai nst the Comnmi ssion action directly. That matter
was al ready bei ng addressed el sewhere.

But we, in order to file a conplaint on the
matter before the Commi ssion, framed it in ternms of
t he conpani es' conduct here. |In other words, in a
Conmmi ssion conplaint, it doesn't lend itself to a
direct claimbased on Conmi ssion characterization
When we're fram ng conpl ai nt agai nst the conpani es,
we need to tal k about the conpanies' conduct. But |
do think that it's inplicit in the conduct the inpact
on the ratepayers as a result of the characterization
and ultimately the relief that m ght result.

I think we're going to have to evaluate the
i mpact of the state court decisions on this case.
Qur viewis that the inpact nmay, in fact, be quite
limted, because the court was review ng a case
wi thout a record, there were no findings of fact, no
concl usions of law by this Comm ssion, so the court
was limted inits ability to adjudicate this
guestion. And we woul d suggest -- perhaps this is a
slightly different take on the reconsideration point
bei ng made by Counsel for Toppenish -- that this is

going to be the first tine the Comrission's going to
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have a record to really review and make findi ngs of
fact on the nature of this charge, the basis for the
charge and the proper characterization. And because
the state court didn't have a chance to do that and
was perhaps reviewing it on the narrower basis, we're
not sure that those rulings are ultinately going to
be di spositive here.

JUDGE MOSS: M. ffitch, I"'msorry. Let ne
interrupt the proceedings nonentarily. Let's be off
t he record.

(Recess taken.)

JUDGE MOSS: Wiy don't we go back on the
record.

CHAl R\MOMAN SHOWALTER: M. ffitch, |'m not
sure where we were, but am| correct that the
conpl aint does not allege that the tariff itself is
unlawful ; it alleges that the conpanies had a duty
and were inprudent not to exercise that duty to
i nvestigate whether the charge was unlawful; is that
correct?

MR, FFITCH: Not entirely, Your Honor. |
woul d suggest that we would argue, in fact, that
because that duty was not carried out and because of
the flaws in the tariff itself as a tax or a

franchise fee, that it's an unlawful basis for a
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1 charge to the conpany -- to the custoners.
2 CHAI RMOVAN SHOWALTER: So you are all eging

3 that the tariff operates in an unlawful manner?

4 MR, FFITCH: Well, | think that's inplicit
5 in the prudence.
6 CHAl R\MOVAN SHOWALTER:  Well, | guess |I'm

7 asking for an explicit statenent if that's the case.
8 | didn't read it in the conplaint; that's why | was
9 asking these questions. It seened to ne to be a

10 conpl ai nt about the conpanies' obligation to

11 i nvestigate the validity of a charge inposed upon

12 t hem and what ever the threshold or standard m ght be
13 for that obligation to investigate. That's different
14 froman allegation that the tariff and the charges
15 under the tariff are unlawful, and | didn't see that
16 explicitly. 1 didn't really see it much inplicitly,
17 so that's why | want to know what it is, partly just
18 to know, but it also affects, | think, the different
19 argunents that are being nade here for intervention
20 MR FFITCH:  Well, first of all, our

21 general position is that part of the problemwth the
22 opposition in the intervention is it tries to really
23 parse the issues here and slice and dice them

24 excessively, and | think all parties here would

25 probably concede that these issues are al
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interrelated. It's really not possible or I think
desirable, | would suggest, to pull themall apart
and say we're tal king about this in this case and not
this.

Cbvi ously, the result of the
characterization of the charge results in a certain
kind of a ratenmaking treatnent and | think it's
difficult or inpossible to segregate all those issues
as the case goes forward. They've been part of the
di scussion before this Commission in the initia
tariff subm ssion. They were part of the discussion
in the Yaki ma Superior Court case, although I would
suggest postured differently on a different record.
And | think it's not unreasonable to understand that
those are going to be part of the discussion here,
al t hough perhaps in a different way, as an inplicit
under | ying aspect of our clains.

The short answer to your question about
whether it's unlawful is it is, in our view an
unl awful charge which results from an i nprudent
action on the part of the two utility conpanies.

CHAl RAOMAN SHOWALTER: Ckay. Are you
saying it's unlawful because it was not prudently put
forth to the Commission or it's unlawful because, on

its face or operationally, it is unlawful? 1In other
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words, | interpreted -- | read your conplaint as
faulting the prefiling conduct of the conpanies, that
they had failed in a duty, and therefore were

i mprudent. | did not read in your conplaint an

all egation that the tariff, as it operates now,
facially, regardless of howit got to us and through
us, is unlawful, and | think it makes a difference in
terms of both the notions to intervene and what
issues are in front of us, obviously it would have a
di fference on the conpani es and how they woul d def end
thensel ves. Are they defending thenselves on the
grounds that the threshold and standard for prudent
behavior is whatever we legally arrive at or are they
defending the tariff per se in its operation as a

| awful charge to be coll ected?

MR. FFI TCH: Madam Chai rworman, | just -- |
don't think I"mable to really separate the issues
out that way. We think that the tariff, the charge
is unlawful, as it's currently being collected, for
the reasons set forth in the conplaint. | don't
separate out the |lawful ness fromthe basis for the
al | egati on.

CHAIl RWOMAN SHOWALTER: Ckay. |s the basis
for the allegation any nore than inprudency on the

part of the conpany? Maybe that's the easiest way to
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put it. 1Is the basis for the allegation for the

unl awf ul ness of the tariff that the conpanies

i mprudently failed to pursue | egal action or inquiry
inits validity? |Is there any other basis?

MR. FFITCH: The second and third clains
are essentially prudence clains, and the first claim
agai nst each conpany is based on the absence of a
franchi se agreement. There is no franchise agreenent
in place for either one of these companies, yet funds
are being collected fromtheir ratepayers on the
theory that there is sonme valid basis for -- arising
out of the franchi se approach, the franchise
ordi nance of the tribe, that that provides the basis
for the charge. There is no franchise agreenent in
pl ace for either Cascade or Pacifi Corp. That's the
allegation in the conplaint. There's a |ot of
factual dispute about that.

CHAl RMOVAN SHOWALTER:  All right. So then,
you are saying that -- are you saying, then, that
characterization of the charge as a tax, either by
the conpany or later by the Conmi ssion, is not
sufficient to overcome the absence of a franchise
agreenent ?

MR, FFI TCH: That would be part of our

argunent. In the case of Cascade, Cascade is not
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remtting any paynents to the tribe at this tine.

And again, these are the allegations of our
conplaint. So there's no franchise agreenent, there
is a collection going on and no funds are being paid
to the tribe. W don't think that's [awful, a |awf ul
basis for the charge.

COW SSI ONER HEMSTAD:  Further, trying to
parse fromthe conplaint the issues that are in front
of us, | take it fromthose statenents that you're,
in effect, saying that any kind of a charge is
premat ur e?

MR, FFITCH: That's the prudence cl aim
that's correct.

COW SSI ONER HEMSTAD: |s Public Counse
taking a position with regard to the appropriate
characterization here of a charge that woul d be
applied as a franchise fee or a tax?

MR. FFITCH: Not per se in the conplaint.
However, | think, as kind of an initial matter,
certainly the tribe has characterized this as a
franchi se fee. They have passed a franchise
ordi nance. Franchises are lawful. Franchises are
| awful acts of governmental jurisdictions. W
believe that the treatnent of this charge as a

franchi se fee was not given kind of proper
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consideration that it should have been.

COW SSI ONER HEMSTAD:  Wel |, but I'mtrying
to pin down whether it's Public Counsel's position
that this only can be characterized as a franchise
fee?

MR, FFITCH: The difficulty |I have in
answering that question directly is we don't have --

that's part of what the case is about, is --

COW SSI ONER HEMSTAD: | know.

MR, FFITCH: -- gathering the record to
det er m ne.

COW SSI ONER HEMSTAD: | understand that.

MR. FFITCH: And the fact that the burden
we believe, is really on the utilities and, to sonme
extent, the tribe to reach a conclusion on that point
before collecting funds fromratepayers in rates.

COW SSI ONER HEMSTAD: | see, but normally
in a conplaint we would have an allegation of
sonething that is inmproper, and | guess you're saying
that the pre-tariff filing of the conpanies' conduct
was i nproper. And are you punting on the issue of
franchi se fee versus tax?

MR FFITCH  Well, we're not punting, but |
think that the factual record has to be devel oped so

that we can determ ne a characterization in this
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case. W don't have that information right now.

CHAl RMOVAN SHOWALTER: Why -- | want to
qualify all my questions here by saying it very wel
may be the case that we will have notions and briefs
and things in witing, so we're trying to get an
outline of the case, not adm ssions against interest
or anything else. But once the tariff has been
allowed to go through, why is an attack on the
conpani es' conduct pre-filing relevant? Wiy isn't it
only relevant whether the tariff, in effect, is or
isn't lawful, which, as you say, is at |east not
explicitly part of your case?

MR, FFITCH: Well, a couple of answers.
First of all, prudence of rate -- of conpany expenses
or charges collected through rates is reviewed,
woul d suggest, by you, by regulators, after the fact,
after tariffs have been in place under which the
rates are collected in subsequent rate proceedi ngs.
So the fact that a tariff is nowin place doesn't
necessarily preclude a prudence review, | would
suggest .

Secondly, the avenues available to
ratepayers here are limted. |If the tariff has been
approved without an adjudication, the ratepayer's

essentially left with not a ot of options to
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chal  enge the charge, and one of the options is to
file a conplaint and to challenge the collection --
of the prudence of the collection of the charge. You
know, there was no rate case here in which the
prudence could ordinarily have been chall enged, a
prudence of the level of charges, the prudence of the
-- excuse nme, the incurring of the charge could have
been, could have been revi ewed.

So the procedural options here are limted
for ratepayers, and this is, | think, a pernissible
one.

COW SSI ONER HEMSTAD: Just so
under st and, who does Public Counsel see that it is
representing here, the ratepayers -- only the
rat epayers within the reservation boundaries, or do
you have an obligation to all ratepayers wherever
they' re situated?

MR. FFITCH. There's certainly, | think in
this case, a focus on the ratepayers within the
reservation boundaries to make sure that charges that
are being inposed on them are appropriate. There's
al so a general interest of all ratepayers in making
sure that the collection of this type of |oca
government or soverei gn governnent charge is properly

coll ected, whether it's a franchise fee or a tax, is
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it at a reasonable level, howis it properly
apportioned, what's the |legal basis for the charge.

We don't believe that those issues were --
al t hough they were addressed, we understand that, in
the initial proceedings before the Comni ssion
because there was no record, because it was -- there
were no findings or conclusions of [aw, we think
t hose issues can be better addressed in an
adj udi cation and clarified for the benefit of all the
r at epayers.

JUDGE MOSS: One point you nade there, M.
ffitch, you're not asking the Comm ssion to deternine
whet her this was a |l awful tax or whatever by the
sovereign nation, are you?

MR. FFITCH: W understand the limtations
of the Conmi ssion jurisdiction on that point, but
there is some degree of ability on the part of the
Conmi ssion to explore that issue under the headi ng of
prudence, as it has in previous cases.

JUDGE MOSS: | wanted to ask you about
out cones, focus on that end. |Is the outconme you're
| ooking for here that there would be a determ nation
in this proceeding that would result in a
pass-through of these charges to all ratepayers, or

is your goal that there should be no pass-through of
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1 t hese charges at all pending something further?

2 MR. FFITCH: The latter would be the

3 preferred choice at this point. W believe that

4 there's significant questions about this charge that,
5 at this tinme, they should not be collected from

6 rat epayers, and we believe that the utility

7 conpani es, who are the defendants, should have raised
8 those issues before presenting this to the Comm ssion
9 with a different |label on it for collection from

10 their ratepayers.

11 JUDGE MOSS: Are you going to ask us to

12 find that there is an affirmative obligation on the
13 part of regul ated conpanies to conduct an

14 i nvestigation through the federal courts, if

15 necessary, to deternine the | awful ness of a charge

16 before the Commi ssion can act on it in this fashion?
17 MR, FFITCH: Well, yes, in the sense that
18 that's part of the prudence determ nation, but we

19 woul dn't be asking for the adoption of that as an
20 inflexible rule in every case.
21 JUDGE MOSS: | see. The reason | asked
22 t hat question, that touches on the interest by some
23 of our petitioners, PSE, | believe, and Verizon, both
24 their interests, their expressed interest in the

25 case, and we'll hear fromthem | ater, but, at |east
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as | understand the witten papers, is that, | guess
you might say, policy type question as to whether
we're going to create possibly through this

adj udi cation sone sort of affirmative obligation that
these utilities may not think they have.

And we'll need to consider that as we
considered their petitions to intervene, so that's
why | put that |ast question to you.

MR. FFITCH: | may address that on their
particul ar petitions, but we're not asking for, as |
say, a cut and dried inflexible requirenent that
every charge be litigated through federal court.
We're asking that the charges be prudently incurred,
and where there is significant doubt about their
validity, as we think the conpanies’' own conduct in
this case has indicated, that that be resolved before
custoners are asked to pay these really rather
signi ficant charges.

JUDGE MOSS: Just one -- I'msorry, just
one nore question to finish up nmy set. Should the
Conmi ssion decide that it does not wi sh to broaden
the issues in the proceeding so as to take up
directly the question of its prior determnation with
respect to this being characterized as a tax, as the

Court has indicated that was not arbitrary and
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capricious and therefore it has, in that sense,
passed judicial nuster as a determnation --
actually, not a determination, but a decision to not
take action and let the tariff go into effect as
filed.

If the Comm ssion took that course and said
we're not going to take up that question directly,
does your first claimdisappear? 1In other words, is
the absence of a franchise agreement relevant in that
i nstance?

MR. FFITCH: | don't believe so.

JUDGE MOSS: You don't believe it
di sappears or you don't believe it's relevant?

MR FFITCH | don't believe it disappears.
Sorry.

JUDGE MOSS: And how would it remain
relevant if we just effectively said this is a tax,
as far as we're concerned?

MR, FFITCH: | guess this comes back to --
our goal here in bringing the conplaint is to provide
a forumfor a record to be made upon which the
Conmi ssion could take a look at, with, you know,
br oader assistance of the parties and a factua
record, of whether it's a tax or a fee, and that is a

factual determination, and it's different for every
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conpany. And we woul d suggest that -- we would
prefer that the Commission not, at the outset of the
case, essentially rule that that was not an issue,
take it off the table, on the basis of no additiona
factual information.

JUDGE MOSS:  Yeah, | didn't nmean to be
suggestive. Just an option, possibility.

CHAI RMOVAN SHOWALTER:  Prudence i s maybe
the failure to keep one's expenses under control or
the failure to adequately plan for load or to
over-plan, those sorts of things. |In this case,
isn't the prudence you're tal king about a | ega
inquiry, a duty of legal inquiry? In other words,
aren't you really saying that the conpany and its
| awyers needed to look at this letter that comes in
the mail fromthe tribe that says here is sonething
we call a franchise fee, but we're going to inmpose it
regardless, and it's three percent, that -- are you
sayi ng that the conpanies were not prudent in taking
that docunent, recharacterizing it as a tax, and
bringing it to us?

Isn'"t this a legal issue, first and
forenost, in ternms of threshold? Because | guess |
get back to if the court has decided that this

Conmmi ssi on coul d reasonably characterize this as a
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tax, are you putting the conpany to a different
standard than that? That the conpany had -- the
conpani es had sone greater duty to investigate,
initiate a legal suit than | ook at the piece of paper
comng fromthe tribe and saying this |looks |like a
tax to us; we will bring that characterization to the
Conmi ssi on?

MR, FFITCH: | think our position would be
that that would not be an adequate review of the
charge to neet a prudence requirenent. | think that
we continue to have questions about whether the state
court ruling is dispositive of the questions here
because of the different posture, the different
record that they had. W don't think it ultimtely
resolves finally these questions before the
Conmi ssi on.

And | think that, if nothing else, that the
Conmi ssion has the discretion to | ook at these issues
on a factual record and neke a different
determ nation, you know, on a new day, with new
i nformati on.

CHAl RMOMAN SHOWALTER: But are you asking
us to find the conpani es were inprudent?

MR. FFITCH. Yes; correct, that's --

CHAl RWOVAN SHOWALTER:  All right. So you
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woul d have us find the conpanies inprudent in their
devel opnent of the filing; is that correct?

MR. FFITCH: That would be part of it. The
conpl ai nt speaks for itself, but | guess |I would
describe it alittle differently than that. That's
part of the claim but another part of it is the
failure to resolve or challenge the charge given the
shortcomings or flaws that seemto be there, based on
t he conpany's own actions.

JUDGE MOSS: Okay. Well, that was a very
illumnating discussion. | think we should probably
turn back to our petitions. And M. Richard, | think
you were probably finished on behalf of the city?

MR, RI CHARD: Yes.

JUDGE MOSS: And so let's turn next to M.
Richter, for Elaine WIlmn and others. And let me
ask you first, M. Richter, the Comm ssion, in
addition to serving Counsel of record with orders, is
obligated, legally obligated to serve a party, and in
this instance, you have -- | believe it's 46-some-odd
people listed in the appendix to the petition to
intervene. |'m assum ng, and please correct ne if
I'"'mwong, that Elaine WIInmn would be the naned
i ndi vi dual whom we would treat as the party?

MR. RICHTER: For the purpose of
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conveni ence, you may do that, Your Honor

JUDGE MOSS: Yes, we do require that there
be one designated, so | want to make sure that we
designate the right one. And of course, we rely on
Counsel in a situation like this to comunicate to
the full set of clients, but it's neverthel ess an
obligation we have. So thank you for clarifying
t hat .

And with that, let's hear, if you would, a
brief argument with respect to Ms. WI Il nman and
others' request for petition to intervene.

MR. RICHTER: Thank you, Your Honor
Chai rwoman Showal t er, Comm ssi oner Henstad, Judge
Moss. The petition for intervention supports the
Publi c Counsel's principal conplaint and rai ses the
additional claimthat, in the event the paynent by
the utilities of the charges inposed by the Yakim
Nati on was prudent, that the characterization -- that
t he pass-through of the charge as a nunicipal tax
additi on was unlawful for two reasons. Principally,
the tax is a fee inposed by the tribe in line with
case law and the prior determ nations of this
Commi ssion in the past differentiating taxes and
fees. And secondly --

CHAI RMOVAN SHOWALTER: W I | you use the
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m cr ophone?

MR, RICHTER. And secondly, we believe that
this Comm ssion has no power to allocate as a
muni ci pal tax to the non-nmenbers of the tribe who
reside on the Yakima I ndian Reservation the charges
i nposed by the tax because non-nmenbers are not
benefited by the funds collected by the Yakina Nation
and they have no voice in the affairs of the Yakim
Nat i on.

COW SSI ONER HEMSTAD: |'m sorry, |'m not
sure | understood. You say that the tribe does not
have that authority or that the Conm ssion does not
have that authority?

MR, RICHTER: CQur position is that
Washi ngton | aw, properly interpreted, constrains the
Commi ssion to allocate the charge in the event it is
determined that it was prudently incurred, to -- as a
general operating expense and to treat it as a
general operating expense of the utilities so that it
shoul d be borne as part of the cost basis of their
operations by all ratepayers statewide. That is in
the event that paynent of the charge was prudent by
themin the first instance.

Qur principal claimis that paynent of that

charge was not prudent, and that therefore the -- and
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for that reason, that principal reason, that the
tariffs are unlawful .

And we read, | have to stand corrected by
what ever the Public Counsel has said, but we
certainly read the Public Counsel's conplaint as a
challenge to the legality of the tariffs, and we w sh
to raise that issue as -- on the basis that paynent
of the charge was inprudent in the first place, and
secondly, on the basis that allocation of the charge
to -- solely to ratepayers within the Yakim
Reservati on was unlawful. Now --

JUDGE MOSS: Excuse me, M. Richter. |
want to be sure I'mperfectly clear on this | ast
poi nt, because |I've heard you say two things. One,
the question of two possible outcones, as discussed a
nmonment ago with Public Counsel, no pass-through at
all, pass-through to all ratepayers, as opposed to
the current situation, which allows for the
pass-through to persons within boundaries of the
reservation. Now, am| hearing --

MR. RICHTER: That's correct. Those are
t he outcones | seek.

JUDGE MOSS: So we're not | ooking at a
fourth outcone, which is pass-through to only triba

menbers within the boundaries of the reservation?
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MR. RICHTER: Not here, no.

JUDGE MOSS: Okay. All right. | just want
to be clear. Thank you. Did you have sonething
further?

MR. RICHTER: Yes. There has been a
m sconception, | think, as to the inport of the
Court's order in the pending proceeding. As a party
to that proceeding, let nme address that.

CHAl RMOVAN SHOWALTER:  You need to get
closer to the mcrophone. Wy don't you bring the
m crophone up closer to the edge of table?

MR, RICHTER. |'Il try to do that.

CHAl RWOVAN SHOWALTER: That's better.

MR. RICHTER: Now, the Court, in the
W Il man case, was ruling on a challenge to the
failure of the Commission to suspend the tariffs and
order an adjudicative hearing after a public -- after
a mere public hearing. All the Court held is that
the Commi ssion did not have a duty to do just that,
to suspend the tariffs and hold an adjudicative
heari ng, pursuant to RCW 80.04. 130.

In the court proceeding, the Court ruled on
a notion by defendants, by the utilities, to dismss
the case for failure to utilize -- you know, failure

to exhaust adm nistrative remedies and failure to
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demand an adj udi cative hearing and, you know, raise a
conplaint for an adjudicative hearing. Now, that
noti on was deni ed.

I rather anticipate that if the case ever
went up on appeal or on appeal, the Appellate Court
woul d very likely send us right back here and hold it
was error for the -- for the plaintiffs and for the
court not to dism ss the case on the ground that the
plaintiffs failed to exhaust adm nistrative renedies
and failed to ask for an adjudicative hearing.

So here we are now at an adjudicative
hearing. This is -- this is our only chance to
create a record, which the Washington courts then can
review the determ nation of this Conmm ssion, and of
course it is the only opportunity we have to make a
record on which this Conmi ssion can nake a
determ nation of these issues, which it has sinply
not done in a final way to date.

So | don't think it would be correct to say
that the Superior Court has ruled on these -- on
ei ther the prudence issue or the tax versus fee issue
in a way which is binding here, because this
Commi ssion, in this case, will develop a record of
facts, and a record of facts then, you know, wll be

a different, sinmply a different record. It will not
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1 be the same record as nere record of allegations set
2 forth in a public hearing, which was reviewed by the
3 Superior Court earlier

4 So the court sinmply has not nade a fina

5 ruling on these matters. It has sinply said the

6 Conmmi ssion had no duty to hold a public hearing and
7 suspend the tariffs. Well, we're here. | think the
8 Commi ssion can rule on -- can now hear an attack on
9 these tariffs on the basis of facts.

10 CHAl RWNOVAN SHOWALTER: W, of course, are
11 going to ook forward to reading the actual order

12 when there is one, but isn't the issue that we had no
13 duty to suspend the tariff and hold hearings because,
14 said the court, it was pernmi ssible for us to | ook at
15 t he underlying docunents in front of us and

16 characterize the charge as a tax, because the

17 ordi nance inposes three percent of revenues to al

18 conmpani es regardl ess of the type of conpany,

19 regardl ess of their actual expenses, and because the
20 charge is inposed regardl ess of whether there is, in
21 fact, a franchise agreenent.

22 In other words, what I'masking is isn't
23 the reason that the court found we do not need to

24 hold a hearing that, legally, it was pernissible to

25 characterize the charge as a tax?
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MR. RICHTER: The court | ooked at the
docunents which were in the record before this
Conmi ssi on.

CHAI RWOVAN SHOWALTER:  |' m sorry?

MR. RICHTER: The court | ooked at the
docunents, which were in the record before this
Conmmi ssi on, including the Yakina Nation franchise
ordi nance and including the draft franchi se agreenent
presented by the Yakinma Nation to the utilities, and
it considered the testinony at the public hearing.

CHAl RMOVAN SHOMALTER: Okay, excuse ne.
I"minformed again that our phones are down.
Actual Iy, you know, this is, in ny view, this is why
adj udi cati ons are best done in the hearing roomwth
court reporters here, and we |l et people participate
by phone rarely and only with express perm ssion.
I"'mvery sorry that the technology is not working
out. On the other hand, we need to have our hearing.
I think what we're going to have to do is, for those
who are cut off on the line, we will have to hear
fromthemin another way. W have and nust have
their witten pleadings, and we do have those, but |
think that we need to conti nue.

JUDGE MOSS: | think we can continue. The

only participant that was pre-authorized to
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participate by tel ephone was Verizon. W have their
written petition received just today, and since there
has been sone opposition previously to intervention
filings, I would provide an opportunity for Counse
to say whether they wi shed to respond in witing, and
we can handle it that way and take it under
advisenent. So -- and | will say, too, that
Verizon's interests are consistent, at least in the
-- directionally consistent in scope with those
expressed by some of our other petitioners, so
think we'll be in good shape on that.

So | would say let us continue and --
further questions for M. Richard, or did you --

CHAIl RWOMAN SHOWALTER: One | ast question of
M. Richter. Just a clarification. | understood
you, at the beginning of this hearing, as saying you
believe that your interests did expand beyond the
underlying conplaint, i.e., to the issue of whether
the charge, if it's collected in the manner of a tax,
is lawful. And that's what | thought | heard you say
at the beginning. And then, just alittle bit ago,
t hought maybe you had characterized Public Counsel's
conpl aint as al ready going that far

MR, RICHTER: Listening to Public Counse

here today, it's a little less clear. Wen | read
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the conplaint, | did not perceive a claimfor relief
on the issue of whether, if the paynment of charge was
prudent, that charge should be recovered solely from
ratepayers within the reservation or whether it
shoul d be recovered as a part -- as a genera
operating expense fromall ratepayers statew de.

| didn't see that in the initial conplaint,
but it was and is, as the Public Counsel has stated,
an issue, to some degree, inplicit init, but there's
no claimfor relief on that point.

CHAl RMOVAN SHOWALTER: But in any event,
that is your interest?

MR. RICHTER: But that is our interest.
And we believe that it is governed by the same set of
facts that would be determ native of the Public
Counsel's stated claim And because of that, we
think it efficient for the purpose of this
Commi ssion's operations to consider this alternative
or this secondary claimat the sanme tinme, so that we
don't have to develop a factual record tw ce, which
will very likely be the same factual record.

COW SSI ONER HEMSTAD:  Well, so | take it
as a conclusion of law, you would -- you are
asserting that the tariff is unlawful?

MR. RICHTER: That is correct, Your Honor
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JUDGE MOSS: Okay. M. Richter, if that
concl udes your remarks? All right. Well, let's --
M. Logen, did you want to speak for PSE today?
could invite you to perhaps nove over here next to
M. Hendricks and share his m crophone.

MR, LOGEN. Thank you, Judge Moss,

Chai rwoman Showal ter and Commi ssioner Henstad. PSE
provides utility services on about 12 reservations,
and on two of those reservations, you're well aware
that we're presently collecting invading tax, the
Lumrmi Reservation and the Swonom sh Reservation. And
our interests are -- and should this proceeding
affect those taxes or the future possibility of taxes
on our remaining reservations.

JUDGE MOSS: Okay. Thank you. Now, |
menti oned before we had Verizon on the phone and
we've lost them Their interest, | think I can
fairly state, based on their witten pleading, is
simlar to that just stated by PSE, but of course the
written pleading speaks for itself and parties may
respond to it. W'Il set atine for that later
Let's hear from M. Hendricks, for Sprint.

MR, HENDRI CKS: Thank you, Your Honor
Madam Chai rwoman, Commi ssioner Henmstad. Sprint has a

direct and substantial interest in this proceeding,
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1 in the outcome. The franchi se ordi nance purports to
2 apply to Sprint. Sprint is the Conm ssion-regul ated
3 i ncunbent | ocal exchange carrier within the

4 boundari es of the reservation and serves, | believe,
5 al nost all of the custoners, with the exception of a
6 handful that Qmest serves in that area.

7 Sprint has the authority or the right to

8 seek approval of Commission tariffs which m ght

9 recover the fee. It has not done so thus far, but
10 certainly has the right to seek approval of such a
11 tariff, and of course that woul d depend upon any

12 ruling in this proceeding, as well

13 The outcome of this proceeding could have a
14 substantial inmpact on Sprint's ratepayers, both

15 within and w thout the boundaries of the reservation,
16 dependi ng on the outcone of the proceeding, and

17 shoul d al so say that Sprint's intervention in this
18 matter will not broaden the issues or unduly broaden
19 the record or unreasonably delay the proceedi ngs.
20 JUDGE MOSS: Okay. Thank you, M.
21 Hendricks. M. Trinchero, | skipped over you there.
22 Charter Conm
23 MR, TRI NCHERO  Thank you, Your Honor,
24 Madam Chai rwoman, Commi ssi oner Henmstad. As you will

25 see in our witten petition to intervene, Charter's
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1 interest in this case is based on the fact that the

2 Yaki ma | ndi an Nation franchise ordi nance at issue in
3 this proceeding also purports to apply to Charter, as
4 wel | as Cascade and Pacifi Corp

5 To the extent that this Comm ssion makes

6 findings of fact or conclusions of |aw regarding the
7 validity of the Nation's franchise ordi nance,

8 Charter's interests may be inpacted, and therefore we

9 do believe we have a substantial and significant

10 interest in this proceeding. Like Sprint, | would
11 like to al so assure the Conmi ssion that our
12 appearance and participation will not unreasonably

13 broaden the issues or burden the record or

14 unreasonably delay the proceeding in any way.

15 JUDGE MOSS: Okay. Well, let's hear from
16 the Respondents in the case. And M. Wst, Cascade
17 is named first, so we'll sinply start with you.

18 MR. VEST: Your Honor, | find that | have
19 i mprudently failed to introduce Mary Crego, of ny
20 office, who is here in attendance, and since she

21 argued the case in Yakima recently, | felt it would
22 be advant ageous to have her present Cascade's

23 argunents, if it please the Court.

24 CHAl RWOVAN SHOWALTER: Can you give us your

25 nanme agai n?
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M5. CREGO. | certainly can. It's Mary
Crego, Cr-e-g-o, and ny address and information is
the sane as M. West's.

JUDCGE MOSS: Go ahead, Ms. Crego.

M5. CREGO. Thank you. | think it's clear,
fromhearing fromboth Public Counsel, the City of
Toppeni sh, and M. Richter, that the petitions to
i ntervene by Toppenish and Elaine WI I mn, et al.
woul d broaden the scope of the proceedi ngs before
this court -- before this Commssion. |If there's any
qguestion about that, all you need to do is | ook at
the relief requested in Public Counsel's petition
and nowhere in that relief requested do they ask that
this Commi ssion change its decision in ternms of how
the franchi se ordi nance and franchise fee was
characterized. They ask for various other relief
agai nst the Comnm ssion, but -- against the conpanies,
but they do not specifically ask for that decision to
be changed.

| think M. Richter correctly acknow edged
that what they're seeking to do woul d broaden the
scope of these proceedings. The only question, then
is if there's any reason to do that, and on behal f of
Cascade, we would subnit that there is not.

These are conpletely separate issues. |It's
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1 very possible for this Comri ssion to make a deci sion
2 about whether the utilities acted prudently and, to
3 the extent it finds it necessary, whether the Nation
4 had at | east honestly debatable authority to enact
5 this franchi se ordi nance w thout addressing at al
6 the question of how it should be treated for
7 r at emaki ng pur poses.
8 There are two unrel ated questions, and
9 m xi ng them together in one proceeding is not
10 necessary, nor is it advisable. You've seen that
11 Plaintiff Elaine WIlIlmn, et al., would add at | east
12 40 people to this proceeding, which could greatly
13 expand the scope of discovery, testinony, and
14 | engt hen these proceedi ngs, whereas the Commi ssion --
15 the petition filed by Public Counsel actually
16 addresses sonme fairly narrow i ssues, sone of which
17 may be the subject of dispositive notions that could
18 resol ve these issues fairly concisely.
19 And we subnmit that the petitions to
20 i ntervene of Toppenish and W I | man shoul d be deni ed.
21 We do not have any objection to the petitions of the
22 utilities. W don't believe that those woul d broaden
23 the scope here at all
24 COW SSI ONER HEMSTAD: Wl |, what if

25 Toppeni sh and the Wl Il man group filed a conplaint
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that raised the second issue that -- as you descri bed
it. Wuld it be appropriate, then, for us to
consolidate the two proceedi ngs?

MS. CREGO Well, as to Toppenish, it's a
slightly different issue than as to Plaintiff El aine
WI!llmn. M. Richter nade nention a nonment ago that
in the proceeding in the Yaki ma Superior Court, the
utilities conpanies, PacifiCorp and Cascade, did nake
a notion that Plaintiffs had failed to exhaust all of
their adm nistrative renedies.

Plaintiff opposed that notion vigorously
and stated that any further proceedi ngs before the
Commi ssion would be futile, they had not failed to
exhaust all their adm nistrative renedi es and shoul d
not be required to cone back to the Conm ssion before
the Court reached its decision.

We haven't thoroughly researched the issue,
but there may be sone preclusive effect to
Plaintiff's litigation strategy in that context, in
the sense that you know that they previously nmade a
decision to go straight to court and have the issue
litigated. They lost. To cone back down here and
start the sane proceedi ngs and rai se many of the sane
argunents over again would place a |arge burden on

the utilities having to reargue and relitigate these
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1 i ssues with the exact sane plaintiffs.

2 As to the City of Toppenish, should they

3 choose to file their own conplaint, depending on the
4 status of these proceedings, it may or nmay not be

5 appropriate to consolidate them | think that woul d
6 very nmuch depend on what was happening with this

7 proceedi ng, whet her or not evidence had been

8 col l ected or whether or not certain |egal issues had
9 been resol ved.

10 CHAI RMOVAN SHOWALTER: | mi ght be junping
11 ahead slightly to what dispositive notions you had in
12 mnd, but 1'd |like your observations on what the

13 appropriate sequencing is of this case. |If there are
14 di spositive notions on the prudency question and if
15 the Conmmi ssion rules that way and, of course, | nake
16 no judgnent as to how we would rule, but if we did

17 and therefore the prudency issue goes away, then

18 there would remain, either because it's in the case

19 due to intervenors, the other question -- let's cal
20 it the prudency question and the validity question.
21 Whet her -- the second bei ng whether the charge is

22 invalid for any reason other than prudency.

23 But if the prudency question were ruled on
24 in favor of the conpanies, one way to do it would be

25 say let's have that first. And depending on which
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way that comes out, then entertain notions to

i ntervene. Because if it goes agai nst the conpanies,
we have a proceedi ng on our hands with factual issues
that may well be the sanme as the conplaint that they
could bring, or allow everybody in now because there
m ght be factual issues, but there could be

di spositive nmotions that potentially could elimnate
t he underlying original conplaint.

And |' m wondering, first of all, whether
you agree with that type of characterization, because
we're really trying to sort our way through what the
| egal issues are and whether there is a right or
wrong way to sequence this proceeding.

MS. CREGO In ternms of characterization, |
think | agree, to the extent that you identify two
cl asses, although |I would suggest that there's a
third. There is the prudency question, there's the
validity question, which | would interpret to be
simlar to what you stated. |Is there any other
reason that the Yaki ma Nations ordi nance was invalid
or that the Yakim Nation | acked the authority to
i npose this exaction. And then, potentially, if
i ntervenors are added, an entirely -- a third
guestion, which is once you' ve determ ned that the

utilities were prudent, that the ordi nance was
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validly enacted and that they had the authority to do
that, how should it be treated for ratenaking
purposes, as a tax or a fee. |It's that third that
we're saying is conmpletely separate

CHAIl RWOMAN SHOWALTER:  And actual ly, | see
that our |anguage is going to get us in trouble here,
because that third one is what | nmeant by validity.

I wasn't even considering the authority of the tribe.
| meant is this, within the regulatory world, being
collected in a valid manner, so | meant the tax --

MS. CREGO  Okay.

CHAl RMOMAN SHOWALTER: -- versus fee issue.

M5. CREGO So with that characterization
in mnd, I think that there's a nunber of ways the
Conmi ssion could structure a proceeding. | think it
woul d certainly make sense to have dispositive
notions on | egal issues addressed first, because, on
certain topics, there may not need to be additiona
factual record.

And we have not specifically, you know,
deternmined what, if any, dispositive notions we would
be making, so | couldn't coment much nore on that
topic, but as a prelimnary matter, we do believe
that there are sone subjects that would | end

thensel ves to | egal decisions w thout needing to
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devel op facts.

CHAl RMOVAN SHOWALTER: M. ffitch, you're
| eani ng i nto your m crophone.

MR. FFITCH 1'Ill just chine in, Your
Honor, that we certainly had i ntended to address
sequenci ng and scheduling and this kind of an issue
when we got to that point of the proceeding. So | do
think there certainly are going to be sonme | ega
i ssues in the case that may be dispositive, but we
continue to believe that the factual aspect of this
case is very inportant, and that's going to have a
bearing on the disposition of the |egal issues, and
that's what's been m ssing so far

We' ve actually had sone | egal decisions
fromthe state court, but no factual record. And the
parties are back here. It's a bit of a Catch 22.
Parties were here originally, there was the open
meeting type of process, but there was no
adj udi cation, no findings of fact. Certain parties
asked for suspension. That did not occur, so there
was no record nmade. Now we're back here, and | think
other parties are back here saying, Okay, well, let's
have the adjudication now. Let's get the facts out
there and then we can have findings of fact and

concl usi ons of | aw based on those findings. So |I'm
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junping the gun also in ternms of sequencing, but we
think it's going to be pretty inportant, critically

i mportant, really, to get sone facts out here in this
case so that the Conmi ssion can -- the parties can
tie the lawto the facts and then the Conm ssion can
take a look at that in making its ultimate ruling.

So we woul d be real concerned about another
round of decisions made on the basis of no additiona
facts. We would, you know, have a problemw th that
ki nd of approach to the case.

CHAl RWOVAN SHOWALTER:  Wel |, just for
di spositive legal notions, usually there aren't
facts. Usually those are things that are brought up
at the begi nning of a proceeding which, in essence,
all eges that there are no facts that could change a
| egal ruling.

JUDGE MOSS: Okay. Ms. Crego, did that
concl ude your remarks?

MS. CREGO  Yes, thank you.

JUDGE MOSS: M. Van Nostrand.

MR. VAN NOSTRAND: Thank you, Your Honor
Paci fi Corp al so opposes the interventions of WII man
and Toppenish to the extent they seek to broaden the
i ssues in the proceeding. Fromthe discussion we've

had thus far and as described by Ms. Crego, it seens
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as though there's no dispute that the interventions
seek to broaden the scope of the issues in this case.
If you look at Public Counsel's conplaint, the
specific clainms, the specific relief requested, and
conpare that to the relief sought in both petitions
to intervene, it's clear they're seeking to broaden
t he issues.

And as a matter of procedure, the
Conmi ssion's rules require that if you seek to
broaden the rules -- the issues in a proceeding, you
need to file a special petition to intervene and nake
the requisite showing. These parties have neither
acknow edged that they're seeking to broaden the
i ssues in the proceeding, have not styled their
petition as a special petition to intervene, nor have
they made the requisite showing that the interest is
served by having the issues broadened in this case.

I think going beyond that is the public
i nterest served by having the issues broadened in
this case, it's clearly an attack on the Conm ssion's
previous finding. It's the issues that are being
litigated on appeal, it's the issues that have been
favorably resolved in favor of the Commi ssion on
appeal, and it's essentially, as even the Counsel for

Toppeni sh adm tted, a petition for reconsideration of
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the Commi ssion's earlier actions. |It's not proper to
be raised as an ancillary issue in a case which is
very narromy styled Public Counsel's conplaint. And
I think M. ffitch has clarified today what it is he
is seeking to raise in his conplaint, and the issues
rai sed by Toppenish and Wl |l mn are outside that. So
we woul d urge the petitions be denied to the extent
they are seeking to broaden the issues in the case.
Paci fi Corp does not oppose the petitions to
i ntervene of the other utilities. Frankly, as the
relief requested in Public Counsel's conplaint is
stated, Any utility that serves an Indian tribe
potentially has an interest in the outcone of this
proceedi ng, because we see it as a frontal assault on
the Commi ssion's current policy with respect to the
treatment of tribal taxes for ratemaking purposes.
This notion that a utility has -- | know
M. ffitch has specifically said that he isn't asking
for sone hard and fast rule, but he is clearly
throwi ng i nto doubt and chall engi ng the Commi ssion's
current policy and is effectively inposing on the
utility an obligation to affirmatively challenge
utility taxes, and that's directly contrary to what
t hi s Comm ssion has found.

If a tax cannot be shown to be clearly
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invalid or illegal, the utility can seek perm ssion
to recover rates. And by Public Counsel's conplaint,
the relief Public Counsel is seeking, we would have a
new standard with respect to whenever a utility is
bringing before this Comr ssion a tax inposed by an
Indian tribe, that we would have to take the further
effort of showi ng we've exhausted all possible | ega
chal l enges to that tax.

So with respect to the other utility
petitions to intervene, | believe, to the extent that
that Comm ssion's current policy is at issue in this
case, those utilities definitely have an interest in
t he outcone.

JUDGE MOSS: Thank you.

MR. FFI TCH: Your Honor, may | be heard on
the petitions to intervene, also?

JUDGE MOSS: Oh, sure, M. ffitch. o
ahead.

MR, FFITCH: Thank you. Wth regard to the
utility -- additional utility petitions to intervene,
just two or three comments. First of all, I'lIl note
there's a distinction. W have -- both Puget Sound
Energy and Verizon, | don't believe, serve the Yaki ma
Nation, and haven't alleged that they do. So they're

differently situated than the other parties who have
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asked to intervene. | would suggest that if there's
a concern about broadening the issues and unduly
burdeni ng the record, that allow ng non-serving
utilities into the case to raise broader issues is
equal |y probl emati cal

We're, in fact, in favor of allow ng al
parties to participate and to take a |liberal view of
the issues in the case. So we're not opposing the
intervention of any of the utility companies. W
woul d ask that if Puget and Verizon are allowed to
intervene, that they're -- that the presiding officer
take care that their focus doesn't broaden this
proceedi ng out beyond the issues raised in the Yakim
concern -- the Yaki ma proceedi ng.

Again, we've said this over and over again.
These are very fact-specific determinations. W have
the other utilities who are directly affected seeking
to intervene here. | think that's legitimte.

The general policy concerns that Puget and
Verizon may have, we woul d hope woul d be able to be
addressed in some sort of am cus brief approach and
not have their participation, you know, unduly
broaden this case. And if there's a concern about
undue broadeni ng or addition of issues, | would think

that there's -- what's sauce for the goose is sauce
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for the gander, and the other utilities, if we're
going to keep this narrow, let's keep it to Cascade
and Pacific and send everybody el se honme. But |
woul d suggest that's not a good approach here.

I think that the local city jurisdiction
and the local residents have a place here, | think
that the other affected utilities have a place here,
and | think that the onl ooker conpanies, |ike Verizon
and Puget, have a place, within reason, as am cus

JUDGE MOSS: Thank you, M. ffitch. And
I"'mnot sure that we'll need to hear any nore from
the cities, but | think it is appropriate to allow
Wl lmn and City of Toppenish both to have an
opportunity for brief response to the opposition to
their petitions if they wish. |It's not required.

MR, RICHTER: Your Honor, this is, again,
Eric Richter, for Petitioners WIllnman, et al. W
have explicitly stated an alternative claim [If we
shoul d have | abel ed that a special petition, we
regret the omission. It is a special petition to
that extent. But we have explicitly said that we are
asking for alternative relief that was not requested
in the first instance by the Public Counsel

We al so support the Public Counsel's claim

so we, one, nove to intervene strictly in support of
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Public Counsel; we secondly nove to intervene to

rai se the additional issue of how the charge, if it
was prudently paid, should be recovered, whether from
-- solely fromratepayers within the reservation

whi ch we contend is unlawful, or fromratepayers
statewi de, as part of the general rate base of the
utilities.

Again, we do not believe the Superior Court
has ruled on that issue on a factual record, and that
to -- that the very likely result here, if the court
were to deny intervention, would be to sinply have to
hear these -- the sane factual record developed in a
| ater proceeding. We think the tine to develop a
factual record is now, because it will be devel oped
-- basically it's the sane facts pertain to the
Public Counsel's claimfor relief as pertain to the
alternative claimfor relief raised by Petitioners
Wl man, that therefore efficiency should dictate
that the alternative claimfor relief be considered
at the sane tinme and in the sane hearing by this
Conmi ssi on.

CHAI RMOVAN SHOWALTER: Do | understand from
your oral remarks that you will be filing an anmended
special petition and alleging a conplaint directly?

MR, RICHTER. | can do that if the -- yeah,
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if the petition that 1've already filed is not so

understood, | can certainly file an anended one. W
have requested specific relief and -- on page three,
paragraph C, and so | think we -- | think we've

stated the claimfor relief we wish to state, but
we'll be happy to state it again in an anmended
pleading if that's not sufficiently clear

JUDGE MOSS: Okay. M. Richter, thank you.
M. Richard, anything final, final word?

MR, RICHARD: |'d just like to echo the
position taken by M. Richter. |If it is the
Commi ssion's determ nation that the City of Toppenish
shoul d have filed a special petition, you know, we
woul d be perfectly pleased to amend our petition to
i ntervene and characterize it either as a specia
petition or to file an independent conplaint, as we
believe we have a statutory right to do so.

We're just of the opinion that for purposes
of judicial economy, given that the city will be
dealing with the same factual record that will be
generated by Public Counsel's conplaint, that it
seens that the nost appropriate route is to sinply
intervene into this conplaint and deal with the sane
factual issues that are raised, the same factua

determination, but sinply address the question -- the
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narrow question of what the proper characterization
of the Yakima ordinance is. |Is it atax or is it a
franchi se fee.

JUDGE MOSS: Thank you. Insofar as the
petitions to intervene are concerned, the Commi ssion
is as fully inforned, | think, as it needs to be to
make its determnation on those petitions, and we
will take the matter under advisenent and will inform
the parties by nmeans of a witten order, which |
woul d anticipate could be entered later this week.
And so we'll rule at that time and in that fashion

This brings us to the question of notions

and requests. | don't have any formal request on
di scovery. |s discovery sonething you' re going to
require? | keep hearing a | ot about facts.

MR. FFI TCH: Your Honor, actually, we had
-- the Commission has, in its prehearing conference
order, invoked the discovery rule.

JUDGE MOSS: How prescient of us.

MR, FFITCH: It's ny understanding. W had
requested that earlier on and that was granted, so we
do have the discovery rule in effect.

JUDGE MOSS: | guess | should read our own
orders. How about a protective order? Have we

covered that base, as well, M. ffitch?
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MR FFITCH W're not requesting a
protective order, Your Honor.

JUDGE MOSS:  All right. If that should
come up at some later point in the proceedings, it
can be brought forth by witten notion.

Now, there's also, M. ffitch, your request
for a settlenent judge. Let us hear about that.

MR. FFI TCH: Yes, Your Honor, thank you.
After all of this vigorous debate on the issues and
the rights and wongs of the various parties, we are
actually interested in providing an opportunity in
the first phase of this case to sit down with all of
the parties, the stakeholders, to see if there is
sone resolution of the controversy that we can reach
short of litigation, and so we've asked for the
appoi ntnent of -- sone help with that for the
appoi ntnent of a Comm ssion settlenent judge to
facilitate the discussions, consistent with the
simlar practice in other cases.

We woul d expect to convene an initia
nmeeting and confer further with that judge about how
to structure the conversations. |'m aware that
nmeeti ngs, conversations and so on, | believe, have,
to some extent, been occurring already, and you know,

we, by filing this conplaint, we've advised parties
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informally that we're not intending to try to cut off
any kinds of informal resolutions that are being
sought, and we'd like to try to facilitate that
process.

JUDGE MOSS: And have you had direct
di scussions with others regarding the prospects for
some sort of settlenment negotiation?

MR, FFITCH: Only in a very prelimnary
way, and not with all the parties here, but yes, we
have.

JUDGE MOSS: Well, let's hear, at |east
briefly, what other parties m ght have to say.

Chai rwonman Showal ter has a question first.

CHAIl RWOMAN SHOWALTER: Legal issues are not
capabl e of settlement agreenents. That is, we wll
have to determ ne whatever |egal issues are in the
case for ourselves. Obviously, | suppose all parties
could agree on a |legal position. Even then, though
that would not -- in our case, we would not be
accepting a settlenent of the law. W have to
determ ne the | aw.

So |I'm wondering, given that it appears to
me there are several legal issues in the case and
some potentially precedential -setting ones, how you

woul d see a settlement conference proceedi ng before
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those | egal issues were determnm ned?

MR, FFITCH Well, | think that the parties
can certainly -- one of the things the parties can
tal k about is whether there's threshold questions
like that that have to be resolved first or whether
there's some other avenue that can resolve matters
wi t hout having to, you know, present those issues to
t he Conmi ssion, and you know, that comes up in other
cases, as well, where if the case were litigated, the
Conmi ssi on woul d have to address and confront certain
i ssues, but it's also possible that doesn't have to
occur if the parties can reach a resol ution.

I would agree that the Conm ssion
ultimtely would have to pass on a settlenment of the
conplaint, as it does in other cases. The Conmi ssion
has the -- settlenents are presented to the
Commi ssion for approval and then the Comnr ssion has
to look at the legal issues, so | think I would
understand that, but | don't think that we can't talk
wi thout a round of notions. |In fact, | think part of
t he phil osophy of settlement is there's a |ot of
benefits to parties to try to avoid the cost and
expense of litigation and try to resolve it through
ot her neans, so if you don't get there, then you've

got the dispositive notions available to you. There
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are a nunber of avenues avail able, frankly.

The | ast case, | believe the Brannon case,
went forward on stipulated facts. That's sonething
el se that is always available in these cases that
could be presented to the Commission if that's the
direction that things go.

JUDGE MOSS: So your suggestion, just to be
clear, M. ffitch, is that we set aside sone tinme at
the outset for maybe a couple of weeks or sonething
for sone settlenent discussion, and then we get a
status report as to what the prospects were for
either resolving sonme issues or perhaps stipulating
facts or what have you, and perhaps set further
procedural dates at that time, dependent on the
outcone, or are you suggesting sonething different?

MR, FFITCH: Well, I"'msorry. Now we're
getting to the proposed schedule and -- legitimte
guestion. What we had in mnd and had shared with
the other parties, nobst of them except for sone of
the intervenors | wasn't aware of, was a defined
initial period actually longer than that, 60 days for
the parties to talk with the aid of a settlenent
judge, and then a predeterm ned schedule with a
heari ng date, testinony dates, things of that nature.

| believe that if -- and | didn't, in ny



0074

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

proposed schedule, build in a dispositive notions
point. | guess ny suggestion would be that we could
explore where we are in the settlenent and then see
if there's other conponents that need to be built in,
i ke dispositive notions or stipulated presentations,
stipulated facts, and then add those to the schedul e,
as parties have worked them up, in a consensus

posi tion.

JUDGE MOSS: Al right. Let's hear from
the Respondents next. M. Van Nostrand? ©h, we need
a break. W seemto have |ost a couple of people
al ong the way, but we have not called a recess, so
think we'll proceed. M. Van Nostrand.

MR. VAN NOSTRAND: Thank you, Your Honor
I had a couple prelimnary thoughts on the request
for nmediation. Certainly PacifiCorp generally has
encour aged the appoi ntnent of settlenment judges. |
t hi nk the conpany's on the record in rul emaki ngs and
such as suggesting that pursuing early settlenent
conferences with settlenment judges is appropriate in
a nunber of cases.

I think, when | |ooked at the issues that
are raised in Public Counsel's conplaint in this
case, | don't believe they lend thenselves to a

productive nediation. Wen you |ook at allegations
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that the utilities were inprudent because they
characterized the fee as a tax and they sought to
pass it through, rather than challenge it in federa
court, if | look at allegations that utilities don't
have any authority to collect the tax anyway because
they didn't sign a franchi se agreement, those are not
i ssues that |end thenselves to any productive
sol ution through nediation.

| respectfully submt it would be a waste
of time to nediate to discuss those issues, because
know Pacifi Corp is not going to cone in and put in on
the tabl e whether or not we were prudent when we
beli eve we behaved fully consistent with the
Commi ssion's practice in ternms of doing a prelimnary
review to determ ne whether or not the tax was
clearly invalid or unlawful, and once meking the
requi site finding, proceeding to file it with the
Conmi ssion. So we believe our actions were entirely
prudent, and it essentially requires a reversal of
the Commi ssion's existing policy for us to be found
that we weren't prudent. So | don't think those are
productive issues to be discussed in nediation

There's a |l ot of discussion of the factual
record which is going to be devel oped, but that

factual record bears on the issue of whether or not
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the Comm ssion mscharacterized this fee as a tax.
And until the scope of the proceeding is broadened to
i nclude that issue, that's not the subject of

nmedi ati on, either.

But there's a |lot of discussion about the
factual record. There is no factual record necessary
to resolve these legal issues that are raised in
Public Counsel's conplaint. The factual issues are
related to the issues that are not even raised in
Public Counsel's conplaint; they are raised in the
petitions to intervene as to all the evidence that
may support the treatnent of the tribal tax as a
franchi se, rather than a utility tax. And that's not
t he subject of -- proper subject of a nediation given
procedural |y where this proceeding sits with those
i ssues not properly being before the Conm ssion, and
I think sound | egal arguments as to whether or not
those i ssues can be brought before the Conmi ssion in
this proceeding.

CHAI RWOVAN SHOMWALTER: W th respect to the
issue that is in Public Counsel's conplaint, the
prudency issue, do you see that issue as needing
di scovery or facts, or will you be planning to bring
a dispositive nmotion?

MR. VAN NOSTRAND: We have not reached any
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firmdecision in terns of dispositive notions. |
think there are strong |l egal issues that can be made,
but once the Conmission allows the tariff to go into
effect, what relevance is there as to what was done
prefiling, there is that |egal argunment, and | think
there's the further | egal argument of basically the
parties' conduct being bound by the Conmi ssion's

exi sting precedent, which we see as not requiring a
utility to have an affirmative obligation to go to
federal court and challenge a utility tax.

So we think -- we think there could be
di spositive nmotions made, but like | said, we have
not reached a decision, not fully researched those
i ssues, but there could be dispositive notions
wi t hout any necessary factual discussions.

MR. FFITCH: Your Honor, if | may just
respond to that. W strongly disagree with that.
The determ nation of -- the utilities' analysis of
the charge inposed on it by the tribe has everything
to do with the factual basis for the charge and the

nature of the conpani es' operations on the

reservation and so on, and that's -- there's -- it's
intertwined with -- the analysis of their decision is
intertwined with a factual determnation. It's not a

purely legal issue that is exactly the sane for every
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utility conpany serving the Yakima Nation or serving
any -- any particular local jurisdiction.

It has to do with the nature of the
charges, the ampbunt of the charges, what they're
based on, what services are being provided, what kind
of utility facilities are in place. There's just a
| ot of aspects to it that are essentially factual in
nature, in addition to the legal side of it.

CHAl RMOVAN SHOWALTER: One party who is not
here is the Yakima Tribe. Now, in the open neetings,
the three open neetings that we had, the tribe was
present and did put forth some evidence, which is in
the record in the court proceeding, and |'m wondering
to what extent are, | guess you, M. ffitch, going to
be able to develop the record you deem necessary
wi thout the tribe, and do we already have nore
information in the court proceeding than we're likely
to get in this one?

MR, FFITCH: Well, we would hope that this
proceeding's going to make it possible to get a
better record than we had in the court proceeding.
The utility conpanies are in possession of
i nformati on, and the sort of threshold first-Ieve
response to your question is when we're |ooking at

their prudence, we're primarily | ooking at the
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information that they had available to themin making
the decision. They have a lot of information about
their owmn facilities and where they're | ocated and
what m ght be a reasonable basis for a charge, what
their own internal analysis was, that kind of thing.

We woul d al so hope that there would be an
ability to get additional information, |'mnot sure
to what extent, from other sources outside the
parties here, perhaps even from-- on a voluntary
basis fromthe Yaki ma Nation.

MR, RICHTER  Your Honor, may | -- are you
fini shed?

MR, FFITCH: |I'mfinished.

MR, RICHTER. May | address the
Conmi ssi oners' concern, Madam Chai rwoman and
Conmi ssi oner Henst ad.

CHAI RMOVAN SHOWALTER:  You need to speak
into the m crophone.

MR, RICHTER. |'msorry. | continually
need to be reninded of that. |[|'Il endeavor to |learn
the | esson eventually.

The factual record that bears, as | see it,
on the Conm ssion or on the Public Counsel's
conplaint, concerns that initial question which this

Commi ssion made a prelimnary determ nation of in the
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context of the public neeting, and that was was the
Yaki ma Nation's charge -- is the Yakina Nation's
charge to these utilities clearly unlawful.

Now, that mmy depend on facts. The
Commi ssion, in the Brannon case and in earlier cases,
relied on the rationale that the -- that when an
Indian tribe inposes a charge, be it a tax or a fee,
autility may well be bound to pay that under the
first Montana exception pertaining to -- agreed or
pertaining to the tribe's ability to tax conduct
whi ch occurs on the reservation in the course of some
consensual agreenent, and the consensual agreenent in
that case being inplied by reason of the utilities
doi ng busi ness throughout the reservation

And the Commi ssion stated, in the Brannon
opi nion, that that nmere fact, not requiring any use
of actual tribal property by the utility, but merely
the mere fact of the utilities doing business on the
reservation, was -- you know, created a sufficient
nexus to a consensual relationship with a tribe so as
to render the tribal charge not clearly unlawful and,
therefore, the utilities not inprudent in paying it.
That was the Conmmission -- that was the Conmmi ssion's
det er m nati on.

In the court case, the court did not foll ow
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1 that reasoning at all. In the court case, the court
2 said the Yakima tribe has before it an allegation or
3 it alleges that the utilities are extensively using
4 tribal property without authorization. That is to
5 say, W thout authorization either of the | egal fee
6 hol der, the United States, or the equitable fee
7 hol der, the tribe.
8 And because of that extensive use that is
9 at least alleged by the tribe of tribal property
10 Wi t hout authorization, the utilities may be subject
11 to regulation or taxation by the tribe under the
12 second Montana exception dealing with conduct that
13 threatens the political integrity of the tribe.
14 The view being that the extensive use of
15 tribal property nmay threaten the political integrity
16 of the Yakima Nation, and therefore -- or at |east
17 the health and welfare of tribal menbers, as that is
18 mentioned in the Montana case, and that that
19 extensive use of tribal property is the foundation,
20 in the Court's view, that renders the Yakinma Nation's

21 charge not clearly unlawful if it's a case, if it's a

22 fact.
23 But the court acknow edged, of course, that
24 it did not have a record of facts on that allegation

25 And we believe a record of facts on that allegation
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can and shoul d be devel oped and nust be devel oped at

this hearing or a hearing -- if it's not devel oped
here, we'll file a separate conplaint for a separate
proceeding -- to develop the factual record on that
poi nt.

And we believe that those facts can be
found, one, the utilities certainly know where on the
ground their facilities are, and they certainly
shoul d know whet her those places on the ground are
owned by the Yakima Nation or by tribal menbers or by
the United States in trust for them as opposed to
fee | and.

Secondly, they should deed -- the utilities
shoul d know whether their facilities are on roadways
for which they have franchises fromthe Yaki ma County
or the state. And certainly we can develop a record
with the assistance, if need be, from Yaki ma County,
to devel op whether those roads were lawfully
established. It is apparently clained at the Yakim
Nation that sone roads were not |awfully established,
but we can develop a record on that.

We can al so obtain the records on that
point fromthe Bureau of Indian Affairs. All roads
that were authorized by the United States are

authorized as a result of filings with the Bureau of
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Indian Affairs, or that are now with the Bureau of
Indian Affairs, fornerly just the Interior Departnent
and the Conmi ssioner of Indian Affairs. And those
roads were approved, if they were approved, by the
Secretary of the Interior, and those records can be
obtained fromthe BIA and placed in the records
before this Commi ssion. None of that happened at the
public heari ng.

And finally, at the public hearing, the
Counsel for the Yakima Nation, you know,
characterized the extensive fact-gathering that the
Yaki ma Nation is doing now, and presunmably has done
in the neantine since the public hearings, so that
the Yaki ma Nation can presumably put in a great dea
of facts on these points, also.

Now, the Yakinma Nation is not a party here,
but it my be called as a witness, and it may
vol unteer to appear, because it was, after all, the
position of the Yakima Nation that the charges it
i mposed shoul d be considered a general operating
expense and recovered statewide in the nature of a
fee, rather than a tax, and therefore it would be in
the Yakima Nation's interest in support of that
position to put that evidence in the record here, and

| think they would do so.
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JUDGE MOSS: Just to follow up on this,
before we turn back to discussion of the question of
settl enent, Chairwoman Showal ter a nonent ago rai sed
to you, M. ffitch, the question of the Yakim Tribe
as a necessary party. Wuldn't they be a necessary
party to any settlenent, even if they're not a
necessary party to the adjudication?

MR. FFITCH. | think, in the sort of
broader picture, they're certainly going to have to
be invol ved, you know, and | don't have any
i ndi cation that they, you know, would or would not be
i nvolved in sonme final agreenment with the utilities.

JUDGE MOSS: What |'mhearing is, in terms
of the factual record that we need, it is one upon
which we will be able to make a determ nation
potentially that this inposition of a charge is
clearly unlawful, for exanple. |If facts were brought
forward and the Conmi ssion were asked to make such a
finding and made such a finding, just hypothetically
speaki ng, that would certainly inplicate the interest
of the tribe, | would think.

MR. FFITCH: Yeah, | agree. | guess that's
a different question, as to whether they woul d have
to be a party to a settlenment as presented to this

Commi ssion. | just don't know the answer, if they
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2 i magi ne different settlenment scenarios and -- | don't
3 know i f they would have to be.
4 JUDGE MOSS: In a sense, this gets us back
5 to the issue of dispositive notions and whet her we
6 want to do that early on, because one of the
7 affirmative defenses in PacifiCorp's answer, at
8 | east, is that we cannot proceed in the absence of a
9 necessary party, and the tribe is such a party. |
10 don't renmenber if Cascade nade that same pleading or
11 not, but there's an affirmative defense that does
12 gquesti on whet her we woul d have sone factual aspect.
13 Perhaps it is a legal question
14 And so |'m just thinking out |oud here in
15 terms of what we may need to do in ternms of our
16 procedural schedule and the process that we decide on
17 today for going forward.
18 MR. FFITCH: | know we're not arguing that
19 notion right now, but it would seemto neke it
20 i mpossi ble for the Conmm ssion to ever consider
21 prudence in a tribal tax case.
22 JUDGE MOSS: Unless the tribe waived its
23 sovereign i nmunity and sought to intervene.
24 MR. FFI TCH: The Commi ssion has, on two

25 previ ous occasions, actually ruled on tribal tax
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1 i ssues, the US West case in '91, and the Brannon

2 case, without having the tribe be a party to the

3 case, SO --

4 JUDGE MOSS: Ckay.

5 CHAIl RWOMAN SHOWALTER: | guess | think it
6 probably gets to, to sonme degree, legal rulings

7 versus factual inquiry or, naybe better put is what
8 facts are necessary to arrive at a legal ruling. And
9 what | sense here is that Public Counsel and the

10 intervenors want to develop a |ot of facts, because
11 their viewof the lawis that it is factually

12 i ntensive; therefore the facts need to be devel oped
13 before we can nmake a Il egal ruling, whereas the

14 conpani es are saying you don't need very many facts,
15 because the threshold to determ ne prudency or, for
16 that matter, this Comm ssion's view of whether a

17 charge is lawful or not, is not one of deep and

18 detailed facts. |It's nore at the Ilevel of is there
19 an apparent charge by a tribe in the sane way that we
20 have cities pass taxes and we do not -- we have not,
21 to date, and the conpani es have not, to date, gone
22 into long factual inquiries into the City of

23 Toppeni sh, for exanple. W take it as a given.

24 And that's what we're tal ki ng about here,

25 and so you can go either way. You can develop a | ot
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of facts and then find out whether those facts were
necessary, or you can hear fromthe conpanies first
on their dispositive notions, based on not very many
facts, and see where that [eads. And it could be
di spositive, neaning it would be in the conpany's
favor, or it could be not dispositive, neaning we
proceed with nore facts. And | suppose we'll have to
sort our way through this. But | think that, to sone
extent, that's why the parties are tal king across
each ot her.

MR. RICHARD: Madam Chair, if it would be
all right for me to just make a word here. On the
i ssue of how nuch facts are determ ned, the City of
Toppenish is frankly nore with the utility conpanies
on this. W don't believe that this is sonething
that, at |east for the question of whether this was
properly characterized as a tax or as a franchise
fee, requires a terribly large amount of additiona
facts.

CHAl RMOMAN SHOWALTER:  Okay.

JUDGE MOSS: Okay. M. West, | gave M.
Van Nostrand an opportunity to express hinmself on the
proposal for a settlenent judge and process to be a
part of our procedural schedule, and he had strong

feelings about that. Perhaps you do, as well
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1 MR, WEST: Thank you, Your Honor. First of
2 all, Cascade supports alternate dispute resolution

3 To the extent we could actually nmake sone progress

4 t hrough a neeting, we would much prefer to have

5 progress through a neeting. | have sonme doubt that

6 we will nake a | ot of progress, but we certainly

7 don't, in the abstract, say, no, we shouldn't have a
8 nmeeting, let's go ahead and let's fight.

9 I think that the dispositive notions issue
10 -- we just got the oral ruling on Friday, and we

11 haven't even seen the witten ruling on the Yaki ma
12 case. M belief is that we will, after review ng

13 that, do sone research and conme to some concl usions
14 that we can bring sone notions based on that, and

15 think that should be done before we get into any kind
16 of a deep discovery process.

17 So far as the factual record, |I've heard
18 di scussed through sone of the other parties today --
19 ["mnot -- that's not the kind of a factual record
20 I'"'mused to hearing about. |It's things like was the
21 original grant of authority fromthe Yakinma Nation to
22 the county valid? One of the |arge argunents, and
23 M. Richter alluded to this, that the Nation nmakes
24 and one of the pressures that Cascade feels, is that

25 the Nation's position is there are -- franchises from
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the county are invalid, because the grant of
authority to the county was flawed back in 1908, or
sonmething |ike that.

We certainly don't have any facts that can
ei ther back that up or say that that's untrue.

That's sonet hi ng between the county, who also isn't a
party here, and the Nation and the U S. governnent.
And | just don't see that we're going to be able to
make a neani ngful determ nation of those kinds of
basic things in the tinme frame we've got here of ten
nont hs.

One thing that is -- I'ma little bit
troubled by, and it's kind of a policy issue, and
it's kind of overarching, and that is how deeply does
Publ i ¢ Counsel or should the Comm ssion get into the
deci si on-nmaki ng process at the utility in deciding,
yes, we should sue, or no, we shouldn't sue sonebody.
There are a lot of privilege issues involved in that,
and the deeper we get into that, the nore clearly
what we're going to do is make a road map for our
opposite parties in the event there ever is any
litigation on this matter.

For exanple, as to whether the Nation's tax
ordinance is valid. | certainly wouldn't voluntarily

lay out for the Nation what our analysis is of the
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cases and what our |ikelihood of positive or negative
results was in going into the advice nmy firmgave to
our client as to how it should proceed. So that's a
very troubl esone issue to ne.

If we get below this very high |evel,
clearly unlawful analysis, how detailed are we going
to get and whose interests are going to be harned,
particularly the ratepayers.

CHAl RAOMAN SHOWALTER:  Well, that's a very
interesting point that you raise, and in sone
anal ogous way, | think it affects this Comm ssion. A
question for us is going to be how deeply do we get
into the facts. W have said in the past we're not a
tax court. W're not really set up, we don't have
the expertise to be a tax court, |let alone the
authority to be one, so in the past we have dealt
with a fairly high Ievel of facts. That is, is there
an ordinance fromthe city, does it inpose a charge,
those sorts of things.

We have not, in the past, gone into the
| evel of detail that you're tal king about. So
think that would be one of the issues that would have
to be addressed here, which is a -- it's a policy
decision in a sense. It really has to do with what

is the role of a utility comm ssion vis-a-vis
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muni ci pal or tribal taxes.

MR. WEST: Yes. That's all | had, Your
Honor .

JUDGE MOSS: Thank you. Al right. Does
anybody el se want to be heard on the question of
whet her it would be productive to set aside a period
for settlenent talk or related matter of dispositive
noti ons? Okay. Very well

Al right. The parties have given us quite
a bit to consider in terns of our process options and
opportunities for noving the case forward.
Fortunately, we are early in that process.

There is one matter outstanding that is of
sone consi derable significance to us that may have
implications, and that is what the court's order in
this latest round actually says. And so rather than
make firm determ nations today regardi ng what our
process will be and setting dates for that, we wll
await that order com ng down fromthe Superior Court,
and it nay be necessary to convene a second
prehearing conference for sone further discussion,
al t hough we are mindful of the various options the
parties have argued today with respect to settl enment
tal ks, dispositive notions opportunity.

And let ne just briefly ask. | would
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gather that the parties would be interested in
handling this case on a prefiled testinony basis if
we get to that step, rather than doing oral? Am|
presum ng correctly?

MR. FFITCH: That's correct, Your Honor
That's what ny draft schedul e contai ns.

JUDGE MOSS: All right. [1'mgoing to get
you to hand that up to ne today as a further piece of
information for us to consider. And if others have
proposals, I'll take those, too. And | assune
Respondents -- | nmay be presunptuous in thinking
Respondents, but prefiled testinmny would be a
preference?

MR, WEST: Yes, Your Honor.

MR. VAN NOSTRAND: Yes, Your Honor.

JUDGE MOSS: Okay. Again, that all assunes
we get that far. Al right. | think that probably
gives nme the essential points that we can be thinking
about as we await devel opnents from Yaki na.

Just a fewremarks in closing, if there's
no ot her business to be brought before us today, a
few adm nisterial matters. Okay. Paper filings in
this proceeding, we need an original plus 14. That's
for our internal distribution needs at the

Commi ssion. Please nmake all your filings through the
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1 Commi ssion's secretary either by mail, directed to

2 the secretary at our mailing address, P.O Box 47250
3 1300 South Evergreen Park Drive, S.W, Qynpia,

4 Washi ngt on, 98504- 7250, or by other neans of delivery
5 to the address | nentioned.

6 I want to stress that we ask that filings
7 of substance, for exanple, testinony, briefs,

8 noti ons, answers, include an electronic copy to the
9 Conmi ssion, either transmitted by e-mail to the

10 Records Center, or by neans of a three and a

11 hal f-inch diskette, preferably in PDF fornmat,

12 suppl enented by MS Wrd or WP 5.0 or later. Service
13 on all parties nust be sinultaneous with filing.

14 At the appropriate point in tinme and

15 perhaps followi ng a second conference, if necessary,
16 the Commission will enter a prehearing order

17 outlining our process and procedural schedul e and

18 per haps di scussing sone other matters, as well, that
19 will facilitate the forward novenent of the case in
20 an efficient way, and we will certainly have, if we

21 go to hearing, have a final prehearing conference
22 shortly before that hearing for the exchange of

23 cross-exam nati on exhi bits and the conduct of other
24 busi ness that would ensure an efficient hearing.

25 Anything further fromthe Bench? Nothing
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1 further fromthe Bench. Anything further fromthe
2 parties? Wth that, then, we'll be off the record.
3 I thank you all very nmuch for being here today.

4 (Proceedi ngs adjourned at 4:05 p.m)
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