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JUDGE MACE: Well, let's be on the record in
the Matter of the Petition of Qwest Corporation for
Conpetitive Classification of Basic Business Exchange
Tel econmuni cations Services. This is Docket Number
UT-030614. Today's date is September 12th, 2003. W
are convened for a prehearing conference at the
of fices of the Washington Utilities and
Transportati on Conm ssion, at 1300 South Evergreen
Park Drive, S.W, dynpia, Wshington

My nane is Theodora Mace. |'mthe
Adm ni strative Law Judge who's been assigned to hold
hearings in this case. The Conmi ssioners will also
preside with ne at the evidentiary hearings next
week.

I'd |ike to have the oral appearances of
Counsel now, and I'Il begin on this side of the room
But let me just caution you, if you have not entered
an appearance yet in this proceeding, | need to have
you nake a full appearance, which nmeans your nane,
addr ess, phone nunber, fax nunber, e-nmail nunber, who
you represent.

MR. THOMPSON: Jonat han Thompson and Lisa
WAt son, on behal f of Staff.

MR. FFITCH: Public -- excuse ne. Sinon

ffitch, Assistant Attorney General, on behalf of
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Publ i c Counsel

MR. BUTLER  Arthur A Butler, on behalf of
WeBTEC

MR. MELNI KOFF: Stephen S. Mel ni koff, on
behal f of the consuner interests of the Departnent of
Defense and all other federal executive agencies.

MS. ANDERL: Lisa Anderl, representing

Qnest .

MR. SHERR: Adam Sherr, for Qnest.

MR. LEVIN: Richard Levin, for Advanced
Tel Com I nc.

MS. SINGER NELSON: M chel Singer Nel son
for M.

MS. JOHNSON: And Karen Johnson, for Integra
Tel ecom of Washi ngt on.

JUDGE MACE: And let me turn nowto the
conference bridge. |Is there anyone on the conference
bri dge who wants to enter an appearance in today's
prehearing conference?

MS5. FRIESEN: Yes, | would like to, Your
Honor. This is Letty Friesen, with AT&T.

JUDGE MACE: Thank you. 1Is there anyone
el se on the conference bridge? Let's turn to ny
agenda here. Well, | won't read through the agenda.

"Il just nove through the itens on it.
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The first item | have today is to ask you
all if there's anything you wanted to add to the |ist
of issues that you presented to nme by noon yesterday?
Anything else you'd like to address at today's
heari ng?

| wanted first to address the order of
presentation of w tnesses for each party. MW
understanding is that Qmest's order of wi tnesses,
Reynol ds, Teitzel, Shooshan, is that how you say his
name?

MR. SHERR It is, and that's correct order

JUDGE MACE: For MCl, it's Gates and Stacey?

MS. SI NGER NELSON:  Yes.

JUDGE MACE: And for Staff, WIson and
W1 lianmson?

MR. THOWPSON: Correct.

JUDGE MACE: And ny understanding is the
rest of the parties who are presenting w tnesses
have only one witness. | want to turn your attention
to the cross-exam nation time grid. Yes.

MS. ANDERL: ©Oh, Your Honor, if we were
still going to talk about the order of presentation
of witnesses at a nore granular level, in terms of is
AT&T going to go ahead of MCl --

JUDGE MACE: Actually --
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MS. ANDERL: Just for planning purposes.

JUDGE MACE: |s AT&T going to go ahead --
let's tal k about the order of presentation of cases
-- of the case. That would be a good next thing to
do. | know the Public Counsel -- actually, this is
an issue that Public Counsel raised, and he suggested
the order Qmest, Staff, and then other parties at
random and so let's address that issue. Wy don't
you tal k about why you suggested that?

MR, FFI TCH: Thank you, Your Honor. W nade
that proposal for two reasons. First of all, just
for logistical reasons, our w tness, M. Susan
Bal dwi n, has a flight on Thursday afternoon, and so
we would like to make sure that she is finished and
can | eave. W don't have cross for the intervenor
Wi tnesses, so if she is first anpng the opponent
parties, that would be helpful to us logistically.

The second reason for proposing this
sequence i s substantive. Because Staff is conpletely
aligned with Qvest on the nerits, we believe it's
appropriate for themto go right after Qwmest, for us
to hear, if you will, and be able to cross-exam ne
the conplete case in support of the petition and then
to have all the cross-exam nation of parties in

sequence after that.
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JUDGE MACE: Does anyone have any probl em
with that? Staff specifically, | suppose we should
turn to you first.

MR, THOMPSON: No, in fact, | think it's
consistent with the rules on order of evidence.

JUDGE MACE: That seens right, but -- all
right. So does anyone el se have a problemwith
havi ng the proceedi ng order of presentation be Qwest,
Staff, Public Counsel? |Is that what you --

MR. FFI TCH: Yes, Your Honor.

JUDGE MACE: Qwest, Staff, Public Counsel.
And then we need to address which of the renmining
parties will proceed in which order. Does anyone
have a suggested order?

MR. BUTLER:  Your Honor?

JUDGE MACE: Yes, M. Butler.

MR, BUTLER: | would request to be able to
go at the end.

JUDGE MACE: For cross-exam nation?

MR. BUTLER: Yes, for cross-exam nation,
yes. For cross-exam nation.

JUDGE MACE: Okay. But in terms of
presentation of your case --

MR, BUTLER: OCh, I'msorry. | have no

W t ness.
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MR FFITCH. Surprise wtness.

JUDGE MACE: No, no surprise witnesses. All
right. So just arbitrarily say Qmest, Staff, Public
Counsel, MCl, AT&T -- I'mtrying to rememnber the
W t nesses now.

MS. ANDERL: I ntegra.

JUDGE MACE: And that's basically the
Wi t nesses.

M5. ANDERL: The only other one is Integra,
M. Slater.

JUDGE MACE: Integra, M. Slater, right.
Thank you. And I'lIl put himat the very end, unless
you have an objection to that.

MS. JOHNSON:  Your Honor, if he could go
Thur sday norning, that would be the best for M.
Slater's schedul e.

JUDGE MACE: Does anyone have a problemwith
having a tine certain for M. Slater?

MR FFITCH: W may if we're not -- again,
because of Ms. Baldwin's plane schedule, I'd like to
get her finished by Thursday, nidday, so --

MS. JOHNSON: He coul d probably go right
after Ms. Baldwin, | would assune.

MR. FFITCH It's hard to know how this is

going to --
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JUDGE MACE: It's true.

MR, FFITCH: -- play out, but that would be
my only request. |Is M. Slater traveling a | ong
di stance or --

MS. JOHNSON: He'll be coming from Portl and.

MR, FFI TCH: Ckay.

MS. SINGER NELSON: Do we plan to go through
Fri day? Because both of the MClI witnesses are
schedul ed to | eave by Friday norning.

JUDGE MACE: We have schedul ed for this case
Tuesday, Wednesday, and Thursday.

MS. SINGER NELSON: That's what | thought.

JUDGE MACE: All right. The order of
presentation is Qmest, Staff, Public Counsel, MI,
AT&T and Integra, except that the Integra witness may
go on Thursday norning, dependi ng on how
cross-exam nation of Ms. Bal dwi n goes.

Order of cross is probably getting pretty
granul ar, but maybe we could address it just briefly.
For the Qwest witnesses, | have Public Counsel going
first -- strike that. | have MCl, AT&T, the
Department of Defense, WeBTEC, ATG and then Public
Counsel. | am happy to have anot her order of cross
i f you have suggestions that would i nprove your

situation. | know you've tal ked, M. Butler, about
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wanting to go |ast.
MR, BUTLER: Yes, if | could go |ast, |
woul d prefer that.

JUDGE MACE: Anyone have a problemw th

t hat ?

MR, FFITCH: No objection.

JUDGE MACE: All right. W'Il nove you
l ast, then.

MR. SHERR: Your Honor, excuse ne, this is
Adam Sherr. Could you repeat the order of cross?

JUDGE MACE: Okay. M, AT&T, Departnent of
Def ense, ATG, Public Counsel, and WeBTEC.

MR. SHERR: Thank you.

JUDGE MACE: And so for Staff, it would be
MCl, AT&T, Departnent of Defense, ATG Public
Counsel , and WeBTEC. For Public Counsel, it would be
Department of Defense, Staff, Qwmest and WeBTEC. Not
all parties are cross-exam ning each w tness, so --

MR, MELNI KOFF: Coul d you say that order
agai n, please?

JUDGE MACE: Sure, Departnment of Defense,
Staff, Qwest, and WeBTEC.

M5. ANDERL: Your Honor, we had di scussed
informally with Staff, at |east, that we would go

first on crossing sone of the wi tnesses, specifically
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MCI. | don't know if we had had a broader

di scussion, whether that was for all of the w tnesses
or -- we're happy to precede Staff on all the

Wi t nesses.

MR, THOWMPSON: That woul d be our preference,
yes.

JUDGE MACE: All right. Then I'Il just
change that around. And so for MCl, it would be
Qnest and Staff, and the same for AT&T. And for
Integra, Qumest is the only party that indicated
cross-exani nation questions. All right. Everybody
have that? Any problenms with that?

MR. MELNI KOFF:  Your Honor, on the -- for
Public Counsel, | nmight be able to elimnate a

consi derabl e amount of cross if | go after one of the

ot hers.

JUDGE MACE: Well, we have Qwmest, Staff, and
WeBTEC.

MR, MELNI KOFF: |f WeBTEC wants to go | ast,
that's fine. | don't -- it doesn't matter to ne. |

was thinking of elimnating 15 nminutes.

JUDGE MACE: If you were placed after Staff,
but before WBTEC, how about that? It would be
Qwest, Staff, you, and WeBTEC.

MR. MELNI KOFF: That would be fine, if
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1 nobody obj ects.

2 JUDGE MACE: Anybody have a problemwth

3 that? Okay. Well, let's turn to the

4 cross-exanmi nation tinme grid. One of the problens we
5 have is that the grand total that | came up wth,

6 based on the information you provided ne, was that

7 we' ||l have 30.5 hours of cross-exani nation and,

8 unfortunately, we have only three days of hearing,

9 and as the hearing days play out, usually in a

10 typi cal hearing day, there would be only about maybe

11 si X hours of cross-exam nation time. So do the math.

12 It doesn't work.
13 So I"'m-- you know, there's a possibility
14 that we could extend the hearing days. | have not

15 tal ked with the Commi ssioners about that, but even

16 so, that would nmake for very |ong hearing days. And
17 I want to encourage you, along the lines of what M.
18 Mel ni kof f just said, to try to see if there's a way
19 that you can pare down sone of the cross-exam nation
20 time that you have shown on this grid.

21 I'"'mnot going to ask you to do that right at
22 this moment, but | do want you to bear in mnd that
23 we have limted tine and really | ong hearing days are
24 really grueling.

25 MR. BUTLER: Your Honor, as with the
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duplication of exhibits, my expectation is that going
after the other parties in cross, that a lot of ny
questions will get asked and answered, so that ny
estimates were based upon the assunption that there
was going to be no duplication.

JUDGE MACE: Okay. All right. Well,
hopefully that will be the case and usually it is the
case, but | just wanted to call that to your
attention, because it is quite a disconnect between
the ampbunt that you proposed and the anmount of tine
we have.

MR. THOWPSON:  Your Honor, | don't know if
this is the tine to bring it up, but | just realized
there's an error.

JUDGE MACE: Ch, in the math?

MR. THOWPSON: Well, no, in what it has for
Staff time here on the --

JUDGE MACE: Maybe | missed it. Yes, go
ahead.

MR, THOMPSON: For M. Cowan, if |'m saying
that correctly, we had 30 to 45 minutes for Staff.

JUDGE MACE: For M. Cowan?

MR, THOWPSON:. Yes, and we actually did
intend to --

JUDGE MACE: You have 30 to 45 for M.
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Stacey, and 30 to 45 for M. Cowan? I'msorry if |
m sread that. | was just hoping that naybe --

MR, THOMPSON: That's right. And also, we
did actually intend to cross-exanine M. Slater for
just 10 to 15 m nutes.

JUDGE MACE: Okay. Did you indicate that in
your filing? I'msorry if | nmissed it

M5. ANDERL: And Your Honor, it |ooks like
the totals are correct, actually, after Staff
corrected their estimtes, so --

JUDGE MACE: So maybe | just didn't put it
down on the grid. That's possible. Any other
corrections? | wouldn't be surprised, to tell you
the truth. That doesn't change the fact that it's
still a lot of cross-exam nation.

I'd like to address the question of the
post-hearing briefing schedule. That was raised,
believe, by Staff. | have down on mny prehearing
conference order notes that the schedul e we agreed on
cal led for briefs Cctober 6th.

MR, MELNI KOFF: | think that's right.

JUDGE MACE: Since the Comm ssion has very
limted tine to act, | don't know that we can change
that very nuch, if at all. Staff also raised the

qguestion of post-hearing issues lists, and | would
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appreciate it if the parties woul d agree anongst
themsel ves on an order for the issues to be addressed
in the briefs. | guess, since Staff proposed it, 1'd
ask Staff to make sure the parties are polled and we
devel op an issues list for the post-hearing brief.

MR. FFI TCH:  Your Honor, as to the date for
the briefs, could we have an opportunity to revisit
that, knowing that that's the date right now, but
per haps at sone point, maybe at the end of the
hearing, just have a discussion about whether there's
any request or a need to adjust that?

JUDGE MACE: Certainly.

MR. FFITCH: | just -- | know | haven't
| ooked at ny calendar to see if there's any reason
why 1'd want to perhaps ask for a day or two. Maybe
other parties need to do that, too.

JUDGE MACE: Certainly, bearing in mnd that
it's going to be really a tight time frame and there
isn't much fudge roomthere.

MR, FFITCH: | think the statutory deadline
is the 6th of Novenber; right?

JUDGE MACE: | believe that's correct. So
certainly bring it up. AT&T treatnent of discovery
materials. M. Friesen, | wasn't exactly certain

what you nmeant by that, and |'m wondering if you can
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tell us. It was an issue that you raised in your
filing yesterday. Could you tell us what you neant
by that?

MS. FRIESEN. Yes, what AT&T is proposing is
that there has been extensive discovery not only by
Staff, but by other parties in this proceeding, and
AT&T wanted to propose to the group that we have that
di scovery admtted into the record, not necessarily
that we want to discuss each of those answers with
Wi t nesses or cross-exam ne witnesses with those, but
rather that we can refer to themin briefing
mat eri al s.

So our proposal is to stipulate to the
di scovery being admtted into the record, discovery
responses, | should say.

JUDGE MACE: Does any party here want to
address that?

MS. ANDERL: Yes, Your Honor. That's a
little irregular. | don't knowif it's prohibited.
| don't -- | don't personally favor the idea, because
| believe that if a party wi shes to have evidence in
the record, the party ought to be required to propose
those docunents as exhibits and either offer them
through a witness and/or cross-exani ne on them

| certainly have no intent of wanting to
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admt all of AT&T s discovery responses, so0 perhaps
AT&T's just suggesting that Qaest's responses shoul d
come in, but we asked AT&T questions that, obviously,
for litigation strategy purposes, once we received
the answers, we don't see a need to put those in the
record, and | don't think people ought to be allowed
to inport wholesale all of their data request
responses.

JUDGE MACE: So apparently | m sunderstood.
| thought, Ms. Friesen, that you were tal king about
just those discovery responses that have been marked
for cross-exam nation exhibits.

MS. FRIESEN. No, Your Honor, | was
suggesting all of them because a | ot of what Staff
is discussing inits direct testinony is based upon
the discovery that it did, rather extensive
di scovery, | mght add, and it's AT&T' s thought that
it mght be helpful to the record and to the
deci si on-makers to have that information avail able
for purposes of citing it.

It isn't a tactical thing, as Ms. Anderl is
suggesting. You know, AT&T isn't seeking any
advant age here by having its responses put into the
record whol esale, but rather all the responses from

all the parties based on the discovery that went into
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1 devel opnent of rmuch of the testinony.

2 | understand that it is a bit irregular. W
3 have, however, done this in other dockets with Qnest
4 in other states and have found it to be somewhat

5 hel pful, particularly since Qvwest is seeking

6 statewi de relief.

7 JUDGE MACE: Anyone el se want to address
8 this?
9 MR. FFITCH. | have a question for Ms.

10 Friesen. Are you just referring to the discovery

11 directed at parties to the case, or are you al so

12 referring to the CLEC data, so-called CLEC data

13 di scovery that Staff did?

14 MS. FRIESEN. |I'mreferring, as well, to the
15 CLEC data. All of the data that went to the

16 foundati on of the various pieces of testinony within
17 thi s proceeding.

18 MR. FFITCH:  Your Honor, | -- as far as

19 Publi ¢ Counsel's concerned, we don't have any

20 objection to that proposal. | think, in all candor
21 it's fair to say that ordinarily our practice has

22 been here to have parties identify the specific data
23 request they want in the record, and we've done that.
24 For exanple, sone of our designated exhibits are

25 simply -- we're just going to offer themthrough the
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wi tness and not do any exam nation on them W just
want themto cone into the record. | don't have any
objection to this particul ar proposal

We have sone specific issues with regard to
the CLEC data that |1've noted on our filing, which
we'd like to discuss at the appropriate tine.

JUDGE MACE: Staff.

MR, THOMPSON: Your Honor, it's ny
understanding that if the issue is the raw, so to
speak, CLEC data that cane in prior to being
aggregated by Staff, my reading of the Conmmi ssion's
orders is that that information is sort of for
Staff's eyes only and has a higher confidentiality
t han the aggregated data.

MS. FRIESEN. May | respond to that on what
AT&T's thinking is?

JUDGE MACE. Co ahead.

M5. FRIESEN: We aren't suggesting that
CLECs shoul d see other CLECs' data, but rather that
the data should be available to the decision-naker
and ultimately the Commission in that regard. That's
why that would come into the record protected, as it
is protected today.

When we refer to using other data requests

like parties want to, | don't know if they do or
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don't, but attached to briefing material, |I'mtalking
about the material that is admitted -- or that m ght
be admitted into the record that is protected under
the sort of normal protective order and the other
stuff that is sinply public information.

JUDGE MACE: Anyone el se?

MS. ANDERL: Yes, Your Honor. | guess |
would Iike to just reiterate our concerns w th having
data requests adm tted, every single data request and
response admtted. There are a nunber of questions
that were asked that have nothing to do with the
underlying data that have to do with parties
theories of the case or inquiring as to certain
specific assertions or allegations that an individua
party made in their testinony.

I do not believe that a party ought to be
allowed to inport their responses if they didn't
i nclude that information in their testinmony if the
party who requested the informati on or another party
does not wish to propose those as exhibits. | think
it potentially -- doing sonething like this
potentially chills the discovery process, because it
di sincents parties from asking questions to try to
di scover underlying facts if those facts turn out to

be ones the parties would not want to see adnitted
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into evidence. | think it's very bad practice and we
woul d be opposed to it.

As to specifically underlying raw data, we
have no problemwi th that being in the record, but ny
point is there's an awful |ot of discovery out there
that is not that.

JUDGE MACE: Well, let nme just indicate that
I am not going to agree to this proposal that al
exhibits be stipulated -- all discovery be stipul ated
into the record. As you indicated, it's quite
irregular. | would be very unconfortable about it.
Present the issue of -- presents the issue to nme of
parties not having an opportunity to cross-exan ne on
on a document that may cone in that they -- you know,
there may have been a di scovery response to, but it's
not sonething they exam ned for the hearing and it
just -- I'mjust concerned for the quality of the
record that that not happen, so |I'm going to deny
t hat request.

MR, FFI TCH: Your Honor, may | nmeke just one
statenment for the record?

JUDGE MACE: Certainly.

MR FFITCH | just wanted to clarify that,
by supporting the general request of AT&T, Public

Counsel did not nean to support the introduction into
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2 i ndi cated, we do have a separate issue with that,

3 which 1'd like to raise at the appropriate tine.

4 JUDGE MACE: Yes, | have it on the list of
5 i ssues to discuss.
6 MR. BUTLER: Your Honor, can | raise the

7 variation on that suggestion that | think that you

8 were assum ng, and that is whether we couldn't

9 expedite things by reaching an agreement to stipulate
10 into the record those discovery responses that have
11 been identified as potential exhibits?

12 JUDGE MACE: Well, before | ask the parties
13 to address that, | would say about that the parties
14 are free to discuss that kind of stipulation and to
15 stipulate on the record to the adm ssion of those

16 ki nds of responses that are pre-marked. And so you
17 can do that, unless sone party has an objection to

18 it, in which case they'll talk to you about it and

19 you won't be able to do it.

20 Does anyone want to address that further now
21 or can we just reserve that for the hearing?

22 MR. BUTLER: Is that acceptable to

23 everybody?

24 MR, SHERR: This is Adam Sherr, for Quest.

25 | agree with Judge Mace, that that's a question that
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shoul d be reserved. | nean, generally, generally,
the parties will stipulate to the adm ssion of data
requests, but since, you know, speaking personally, |
don't have all of these data requests in mnd and
don't know if there were objections interposed that
we woul d want to continue with, I'munconfortable
doi ng that now.

JUDGE MACE: Why don't you raise that
per haps on Tuesday norni ng.

MR, BUTLER: If everybody can take a | ook at
it, it mght save sone tine.

JUDGE MACE: Certainly, and that would be a
good thing. Al right. Let's nove now to Public
Counsel"s request for official notice -- to take
official notice of the FCC Triennial Review O der,
the Seventh -- and the Seventh and Ei ghth
Suppl emrental Order in Docket Number UT-000883. M.
ffitch.

MR. FFI TCH: Thank you, Your Honor. | also
wanted to orally add to that that we would like the
Bench to take official notice of the testinony of
Staff in the Docket UT-000883. | apol ogize for not
i ncl udi ng that before.

Your Honor, the Triennial Review Order

obvi ously has been referred to by | think every
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witness in the case, and | suspect will be discussed
during the hearing. | believe it should be made a
part of the record through official notice so that it
can be referred to during the hearing and also in the
bri efing phase.

Essentially, the sane point goes for the
orders in the last conpetitive classification case.
Not every witness discusses them but they are
referred to -- | would expect that they would cone
up. We may want to do sone cross-examination with
regard to those orders, and that also applies to
Staff testinony in that case.

JUDGE MACE: |I'mjust briefly reviewing the
Commi ssion's rule on official notice. |Is that what
you're citing for authority for --

MR, FFI TCH: Yes, Your Honor

JUDGE MACE: -- for the testinony? And

under what portion of that rule?

MR, FFITCH: | apologize. | don't have the
rule in front of nme, Your Honor. | believe there is
a -- one of the subsections refers to docunents and

records of the Conmi ssion, and | believe there's a
reference to orders. | apologize. | didn't bring
that rule with with nme today.

We have had -- the reason why | asked for
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this was we have, | think, had a practice of and been
advi sed by judges not to mark items of this type as
cross-exani nati on exhi bits, because they could sinply
be taken notice of, so --

JUDGE MACE: Well, it occurs to me that, as
far as Staff testinony, if you're cross-exani ning
Staff in this case, you can refer to their earlier
testimony and test their -- conpare their testinony
in a prior case with this case. | don't see any
farther than that, whether | take notice or not.

Are you asking that the whole testinony be
taken notice of, or are you planning sinply to
cross-examne with regard to sone of that testinony?

MR, FFITCH: It would be the latter, Your
Honor, at this point.

JUDGE MACE: | don't see any problemwith
it. If there's an objection at the tine, we can dea
with it, but | think you can be perfectly free to
guestion a witness with regard to their prior
statenments.

MR, FFITCH: This m ght not be the testinony
of the particular Staff witness; it would be
testinony of a different witness for Staff.

JUDGE MACE: Well, | would say -- well

bring copies of any testinony that you intend to
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cross-examne on. | would also say that -- to keep
in mnd that the Conm ssioners are going to be
sitting on the bench, and if there is an objection, |
woul d have to confer with themwith regard to a
ruling.

If it's the testinony of another wtness,
another Staff witness, | guess that's a little bit of
a gray area, just because it's a different person
but it is Staff and, you know, | guess | can see that
you m ght have sone grounds for questioning a Staff
witness in this case about a Staff position in
anot her case. But, anyway, does anyone el se want to
address this?

MS. ANDERL: Your Honor, just briefly, |
don't think that Conmmi ssion orders or FCC orders are
ones that are required to have official notice taken
of them In the past, the Commi ssion has announced
that it -- parties may cite to and refer to the
Conmi ssion's own orders and FCC orders as just |ega
docunents that -- you could cite to a Suprene Court
case. You wouldn't have to take official notice of
it. 1 don't think that that's necessary.

I do think that the Staff testinony issue is
-- | don't want to say frought with problens, but I

think that there are a | ot of issues underlying that,
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i ncl udi ng what testinony Public Counsel would want to
use for what purposes, and | don't think it's -- |
think it's appropriate if Public Counsel wants to
offer it as a cross exhibit, but | don't think it's
an appropriate docunent for the Commi ssioners to take
official notice of at this tine wthout know ng nore.

JUDGE MACE: Anyone el se want to address
this? Well, as far as the testinmony of Staff
W tnesses in another case, if you bring copies of
that and if you are -- if you want to, you can
cross-exanine with regard to that naterial w tnesses
in this case. There nmay be objections and we'll dea
with those objections as they cone.

Wth regard to taking notice, | think that
the Commi ssion's Rule 740 gives me discretion to do
that, but the truth is, | think you can cite any
Conmi ssion order and the FCC Triennial Review Order,
and you can cross-exani ne on those orders.

Again, |I'd ask you to bring copies with you
so that, for exanple -- or a copy or two, so that,
for exanple, if you're cross-exam ning a witness, you
can give the witness a copy and have one for
yourself. And |I'm assum ng that everybody in the
roomw ||l already have copies, since we've talked

about these two Commi ssion orders and the Triennia
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Revi ew Order, that you already have copies that
you'll bring with you.

MR. FFITCH. Thank you, Your Honor. M.
Mel ni kof f's kindly given me a copy of the rule, and

think we are tal king about 480.09.750, if that is the

JUDGE MACE: Did | say 740? 750, right.

MR. FFITCH: The copy | have in front of ne
refers to rulings and orders of the Comm ssion and
ot her governnental agencies under 2(a)(i)(A), anyway,
but there is a specific reference there. Thank you,
Your Honor. That will give us the direction we need.

JUDGE MACE: Thank you. Let's turn to the
adm ssibility of CLEC data. That's the next Public
Counsel i ssue.

MR, FFI TCH: Your Honor, | just wanted to
advi se the Bench and the other parties that we intend
to object to the adm ssion of CLEC data in a couple
of different ways in this proceeding. | want to do
that at the appropriate tine. It may be now or it
may be at the tinme that the exhibits are offered.

JUDGE MACE: | would say it's at the tine
the exhibits are offered, primarily because |I'm sure
the Conmmi ssioners will want to hear the argunent with

regard to that.
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MR, FFITCH. These are, as a practica
matter, Your Honor, objections that we had raised
previously to the provisions of the protective order
and the Commi ssion's orders which preclude Public
Counsel from |l ooking at the raw CLEC data, so we're
going to be objecting to the adm ssion of Staff
testi mony, which includes any references to raw CLEC
data or which is based upon an analysis of raw CLEC
data, which we have not had an opportunity to review.

JUDGE MACE: Again, | think that that's best
raised at the tinme that it becones an issue in the
hearing. | would caution that you may want to
i ndicate in your argunent that your argunent -- where
your argunents are simlar to argunents already
rai sed so that you don't spend tinme arguing
unnecessarily before the Bench at that point.

MR. FFITCH: Well, the reason that | --

t hank you, Your Honor, we can do that. The reason
that | raised it nowis that it would be in the
nature of a continuing objection, and if you'd |like
us to make it for the record today --

JUDGE MACE: Oh.

MR, FFITCH: -- that would be -- it would be
-- you could make a ruling and we could, you know,

add to the efficiency of the hearing.
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1 JUDGE MACE: That would be fine with ne.
2 MR, FFITCH: And obviously if we --
3 JUDGE MACE: And | can just note your

4 continui ng objection at this point.

5 MR FFITCH If we prevail, that wll

6 change, of course, the exhibits that go into the

7 record, and that will be hel pful to know before the
8 heari ng begi ns on Tuesday, so |I could nake that

9 record -- that objection for the record right now,
10 Your Honor, if you'd like to do that.

11 JUDGE MACE: | guess | m sunderstood what
12 you're aimng at.

13 MR. FFITCH: O-dinarily, this would be --
14 JUDCGE MACE: Just a nonent. Well, what

15 want to propose is this, that | would hear your

16 argunents about this right now and anyone el se's

17 argunments in opposition, and | can consult with the
18 Commi ssioners about it and rule on it on Tuesday

19 norning, but I'"'mafraid that would be the earliest
20 that there could be a ruling on it. And I'm saying
21 that in the interest of trying to save tine during
22 the hearing so that we can spend tine taking evidence
23 as nmuch as possible. Wuld that be agreeable to you?
24 MR. FFITCH: Yes, thank you, Your Honor

25 JUDGE MACE: All right. Go ahead, then
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MR. FFITCH: At this tinme, for the record,
in this proceeding, Public Counsel would like to
enter a continuing objection to any testinmony or
exhibit offered in the case which is based upon the
confidential CLEC data, which is being referred to as
the raw data, which was provided to the Comm ssion
Staff pursuant to Comnmi ssion order and was not nade
avail able to Public Counsel. In fact, was not made
avail able to any other party, but specifically not
made avail able to Public Counsel

In addition, we would object to the
i ntroduction of any of that raw CLEC data into the
record in this proceeding, either directly or through
references in the testinony of Staff w tness or any
ot her witness, but presunmably it would only be
through a Staff witness, since they are the only ones
who have access.

The first objection relates to the
aggregations which have been prepared by Staff and,
in particular, Staff witness M. WIson, and attached
to his testinony.

In essence, these objections restate the
obj ection which we nmade earlier in the proceeding to
the issuance of a highly-confidential protective

order, in general, and issuance of the order of the
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1 Conmi ssion whi ch established that the data woul d be
2 provided to Staff, but would not be nade available to
3 Publ i ¢ Counsel .

4 I"'m maki ng the objection at this tine, Your
5 Honor, rather than at the tinme of the convening of

6 the evidentiary hearing for purposes of judicial

7 efficiency, to advise the Bench and the parties that
8 we will be making this, but we would like to have it
9 treated as if it were being made at the tinme of the
10 i ntroduction of this evidence and noted for the

11 record as a continuing objection.

12 JUDGE MACE: Thank you. Any responses to
13 thi s objection?

14 MR. BUTLER:  Your Honor, WeBTEC concurs and
15 would join with the objection of Public Counsel.

16 JUDGE MACE: Anyone el se?

17 MR. MELNI KOFF: Departnment of Defense al so
18 concurs and supports it.

19 JUDGE MACE: Any opposition?

20 MR. THOWMPSON: Just for clarification, on
21 t he WeBTEC and Departnent of Defense support of the
22 objection, is it -- the question to them is it their
23 position that they should al so have access to the
24 underlying data, or that just Public Counsel shoul d?

25 MR, BUTLER: From WBTEC s standpoint, it
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has been our position -- it has been our position
when this issue has cone up before and continues to
be our position that we should have access to the
data, as well.

So we object to the introduction of evidence
into the record that we have not had an opportunity
to see or to the introduction of testinony or other
evi dence based upon data or evidence that we have not
been able to see.

MR, LEVIN: Your Honor.

MR, MELNI KOFF: And the Departnent of
Def ense has the same position.

MR. LEVIN:  Your Honor, | had not -- this is
Ri chard Levin, on behalf of ATG

JUDGE MACE: Thank you.

MR, LEVIN. | had not planned to take a
position on this, but something rather alarmed nme in
something that M. ffitch had said, and certainly, to
the extent that Staff would contenplate, which |
doubt they are, but to the extent that they would
contenplate the possibility of nonaggregated CLEC
data conming into the record, we would object strongly
to that.

JUDGE MACE: Well, so your -- do you oppose

Publ i ¢ Counsel, WeBTEC, and Departnent of Defense
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havi ng access to the raw data?

MR. LEVIN: Yes. W don't, to the extent
that the raw data is under the confidentiality order
we probably would not object to Public Counsel having
access to it, but we would object to the other
parties. | think, with respect to the use of the
data at the hearing, though, we woul d object
strenuously to any use of the raw data, nonaggregated
data at the hearing by any party.

MS. JOHNSON:. And Your Honor, Integra weighs
in with ATG on that same issue.

MS. FRIESEN. Li kewi se, AT&T does, as well

MR, THOMPSON: If | may interject on behalf
of Staff, I think it would be hel pful to know if
there are any CLEC parties that object to Public
Counsel , as opposed to the other parties, having
access to the raw CLEC data? | gather the answer is
no?

JUDGE MACE: M. Levin.

MR, LEVIN. Yes, | think we just stated that
we woul dn't object to Public Counsel having access,
subject to the protections of the confidentiality
order. It was the other parties that we objected to,
and we al so objected to the use of the raw data by

any party in the record.
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1 JUDGE MACE: MCl?

2 MS. SINGER NELSON: MClI doesn't have a

3 position on this issue.

4 JUDGE MACE: Thank you. Integra.

5 MS. JOHNSON: We agree with ATG  Your Honor
6 Publ i c Counsel could see the raw data.

7 JUDGE MACE: And AT&T?

8 MS. FRIESEN. AT&T is generally hesitant to
9 all ow confidential data to be disclosed to nore

10 peopl e than --

11 JUDGE MACE: |'msorry, |I'mnot hearing you,
12 Ms. Friesen.

13 MS. FRIESEN. AT&T has concerns about

14 br oadeni ng di scl osure generally. Wth that

15 under st andi ng, AT&T nonet hel ess woul d al | ow Public
16 Counsel to see its disaggregated data, but quite like
17  ATG, AT&T does not want it disclosed to other

18 parties.

19 JUDGE MACE: Thank you.

20 MR, FFITCH: Your Honor, if | may just neke
21 one additional comment just for the record, we -- in
22 ny initial argunent, | did not go into detail about

23 the support for our position. That's been laid out
24 in our prior notions on this issue.

25 But very briefly, we rely on RCW 80. 04. 095,
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and we rely upon the fact that the interests of the
confidentiality protections really can still be
protected by allow ng Public Counsel access, because
we are not a conpetitor party.

MR. SHERR:  Your Honor, this is Adam Sherr
for Qwest. | find nyself a little confused.
t hought Public Counsel's notion was to exclude the
raw data itself from being adnitted, and al so any
testinony or exhibits that relies upon it. W're
al so now di scussi ng whet her Public Counsel should
have access to it. | think those are two separate
i ssues. |'m happy to address them each separately.

JUDGE MACE: Co ahead.

MR, SHERR: Okay, thank you. In ternms of
Public Counsel's notion to oppose the introduction of
any exhibits or testinmony that rely or refer to the
CLEC data, Qwest would vigorously oppose that. As |
sit here, I don't think I could identify every piece
of testinmony that would be called -- that would be
excl uded under that, but | think a great deal of M.
Wl son's testinmny and exhibits, some of Qwest's
W t nesses, testinmony and exhibits woul d be excl uded,
possi bly even sone of Public Counsel's, and so to the
extent that was the notion nmade, we woul d oppose

t hat .
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1 Publ i ¢ Counsel, as he indicated -- and

2 shoul d start by saying | appreciate Public Counse

3 bringing this issue up now. | think it's appropriate
4 and it's helpful that it was brought up early. And
5 to the extent that Public Counsel is raising issues
6 that it has raised already, the Conmi ssion's already
7 rul ed on whether this was the appropriate way to

8 gather this data for this particular use, so | won't
9 reiterate the analysis there.

10 But second, admitting the raw data for in
11 canera review, which is what | had at |east

12 personal |y believed was going to occur, seems to

13 alleviate a great deal of the concern that Public

14 Counsel has, because it allows the Comm ssion and

15 all ows the Comm ssion's advisers to corroborate or
16 not corroborate Staff's aggregation, and so it seens
17 i ke that would be useful

18 JUDGE MACE: It's alittle different than
19 giving the information to Public Counsel

20 MR, SHERR: It is, and that's why | stated
21 had confusion, because | didn't understand that was
22 t he issue.

23 As to whether Public Counsel should be able
24 to see the underlying data, Qwest is not opposed to

25 that. That's fine with Qvest. But what Quest is
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very concerned about is if every piece of testinony
and exhibit to testinopny or data request response
which is going to be an exhibit is now going to be
excluded if it refers or relies on Staff's
aggregation of that data. That's a great deal of
what has been proposed.

JUDGE MACE: Anyone el se want to address
this issue?

MS. SI NGER NELSON: Judge, M chel Singer
Nel son, on behalf of MCI. | would just join in what
M. Sherr just said about the ability of the parties
to cross-exam ne based on their know edge of the
underlying data and to perhaps question the way that
t he aggregati on was done.

So | would agree with M. Sherr's position
on whet her or not that information should be
avail able to the Comm ssioners and shoul d be subject
to cross-exan nation.

JUDGE MACE: Okay. | nust have ni ssed
sonmething and | just want to nake sure |I'mclear. |
understood you to say that you were opposed to the

elimnation of testinony based on the CLEC data. Did

I mss that you are -- you are also objecting to that
testimony and -- because you want to have access to
t he data?



0064

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. SHERR No, not at all. You had it
right. | believe Ms. Singer Nelson was saying that
she supported Qnest's position that the parties
shoul d be able to cross-exam ne with regard to the
CLEC dat a.

M5. SI NGER NELSON:  Yes.

MR, SHERR: And the way it was aggregated.
So it wasn't exactly the perspective that | cane
from but | think it was consistent.

MR. THOWPSON: Well, and Your Honor, on
behal f of Staff, obviously | guess it goes without
sayi ng, but we're certainly opposed to the
elimnation of testinony or exhibits that are based
on the CLEC data, because, as M. Sherr pointed out,
that conprises nost of M. WIlson's testinony.

JUDGE MACE: Certainly.

MR. FFITCH: May | nmke an inquiry, Your
Honor, while you're thinking? | think perhaps
there's a question hanging out there and certainly in
nmy m nd about whether the raw CLEC data is com ng
into the record. That's really the question for --

JUDGE MACE: Well, we've alluded to -- this
has been a very free-rangi ng di scussion, actually,
not very disciplined, but a nunber -- several issues

have crossed ny mind as you've been arguing, and one
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of themis this question of admitting the data for
purposes of in canera review. Another one is the
gquestion of how nuch cross-exani nati on about the
nmet hodol ogy for the aggregati on and how nuch of that
can be allowed, how far can it go. That's a question
that probably will be addressed during the hearing.

Soneone did raise this issue of presenting
the CLEC data for in camera review \What exactly did
you have in mnd there?

MR, SHERR: This is Adam Sherr, for Qnest.
Al | meant was that the raw data would be adnitted
to the record for the Comm ssioners' eyes only.
That's all | nmeant by that. That way, that the
Commi ssion and its advisers have the underlying data
to scrutinize how Staff aggregated the data.

MS. SINGER NELSON: Judge, | would join with
t hat .

MR. FFI TCH:  And Your Honor, | think that
hi ghlights the very reason for our objection. |If
parties, and | believe parties should have the
opportunity, assuming that the aggregation cones into
the record through M. WIlson's testinony, if parties
are going to cross-exanine or going to be able to
cross-exanine M. WIlson on that as they should be

able to, assunming we | ose our notion, clearly the
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1 ability of parties to -- ability of Public Counse

2 specifically to cross-exam nation on the aggregation
3 is significantly inpaired by not having access to the
4 raw data

5 And | woul d suggest that then providing the
6 raw data to the Commission to review w thout any

7 party having an opportunity to comment on the raw

8 data specifically or its relationship to the

9 aggregati ons woul d be objectionable, as well, for the
10 same reasons that we're raising this objection in the

11 first place, in essence.

12 JUDGE MACE: Yes.

13 MS. FRI ESEN.  Your Honor?

14 JUDGE MACE: Yes, Ms. Friesen

15 MS. FRIESEN. | tend to concur with Public

16 Counsel, that it is difficult to challenge the

17 aggregati on process w thout access to the raw data.
18 AT&T's concern is that that raw data can't be

19 di scl osed or should not be disclosed anong all the
20 parti es.

21 As a consequence, | believe that if Public
22 Counsel had access to that and coul d cross-exam ne
23 Staff on its aggregati on process, that may solve the
24 problem | recognize that it makes it difficult for

25 ot her parties, but AT&T would not support the
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di scl osure of our raw data to parties, other than
Publ i ¢ Counsel, for the purpose of cross-exani ning
these witnesses, these Staff witnesses.

So I'd I'ike to suggest that maybe if we
could figure out a way to conduct the hearing such
that Public Counsel can cross-exam ne based on the
raw data, we would clear the roomor sonething |ike
that so that Staff or so that the Conmmi ssion and the
ALJ woul d have an opportunity to hear about the
aggregation process froman entity that is not in
favor of the petition necessarily, | think that
provi des a nore bal anced vi ew.

JUDGE MACE: Does anyone, any party have a
comrent on this AT&T proposal ?

MR, LEVIN. We have no objection to AT&T' s
proposal. It sounds |ike a good idea, speaking for
ATG

MS. SINGER NELSON: M chel Singer Nel son, on
behal f of MCI. | would agree with AT&T's proposal
as wel | .

MS. JOHNSON: Karen Johnson, on behal f of
Integra. 1'd also agree with AT&T.

MS. ANDERL: Your Honor, on behal f of Qwest,
| just would like to clarify. M. Friesen referenced

clearing the room and my understanding is that
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counsel would still be allowed to be in the room
during the cross-exam nation and there woul d be
cross-exani nati on done about the aggregati on process,
but that woul d not disclose disaggregated data or
CLEC identities.

MS. FRIESEN. Ms. Anderl, | had anticipated
that, of course, counsel could be there if it
woul dn't discl ose the disaggregated raw data. On the
other hand, if it does disclose it and -- | think the
guestion renmni ns whet her or not counsel ought to be
allowed to stay there, but certainly wtnesses and
ot her parties that have not been allowed access to
that raw data should not be in the roomat that tine
if it's used during cross-exam nation, if it's
reveal ed during cross-exam nation.

JUDGE MACE: M. Mel nikoff.

MR. MELNI KOFF:  Your Honor, that coment
rai ses a question in ny mind. |Is the objection by
the CLECs to WBTEC and DOD' s access to the raw data
broadly based, so that if it were only limted to
counsel for WeBTEC and counsel for DOD, would they
still object to disclosure of that material, DOD and
WeBTEC not being conpetitors?

MR. LEVIN:  Your Honor, we have concern with

di sclosure to custonmers, as well as to conpetitors,
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1 so yes, we would have that concern.

2 JUDGE MACE: And Integra agrees, as well

3 M5. JOHNSON:  Yes, Your Honor

4 M5. FRIESEN:. AT&T agrees, as well

5 MR. FFITCH: 1'll make one observation, Your

6 Honor, which is while | appreciate the effort to try
7 to work through this problem 1'Il just nmake a

8 practical observation here, which is that there may

9 be sonme practical limtation on our ability to, you
10 know, prepare to do cross-exanm nation, review this

11 data and prepare for cross-exam nation in this tine
12 frame.

13 We' ve understood from Staff that the review
14 of the data was difficult and tinme consum ng, and we
15 woul d nake our best efforts if that opportunity were
16 provi ded to us, but would have to note for the record
17 that it m ght not be an adequate tine to review the
18 data. We certainly would, again, need to | ook at it,
19 see how nmuch is there, see whether it's practical

20 and would -- if we were provided with that

21 opportunity, make our best efforts to avail ourselves
22 of it.

23 JUDGE MACE: Yes, | certainly couldn't

24 prom se you that we woul d change the hearing tines,

25 but | can try to consult today with the Conm ssioners
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and see what their ruling would be on this issue.
And if they agreed, then perhaps you could have
access to the information as early as it could be
gotten to you prior to Tuesday, for exanple, but I
can't promise -- |I'd have to consult.

And | et ne nake sure that | understand, that
it sounds like the parties do not object to Public
Counsel having access to the CLEC di scl osed data for
pur poses of preparing for cross-examnation in this
case, so long as if cross-exam nation involves that
data, that the hearing room be cleared and that the
Bench be able to hear the cross-exanination, Public
Counsel 's exam nation of Staff's wi tnesses on that
i ssue.

| understand that there are objections from
DOD and from WBTEC that they would want to have
access to that data, but -- but let ne just ask
whet her or not, aside fromtheir own positions, they
have an objection to Public Counsel having access to
the data? |f you can nmke a statement about that.

MR, BUTLER: From WBTEC s perspective, as a
general matter, we object to anything becom ng part
of the record in the proceeding, potentially a basis
for the Conm ssion's decision, that we have not had

an opportunity to see, to cross-exam ne about. W
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think it's a denial of fundamental due process
rights.

If this data, which has not been nade
avail able to other parties, in other words, the raw
CLEC data, is to be nmade avail abl e as part of the
record for a potential part of the basis for any
Commi ssi on deci sion, then obviously at |east having
Publi c Counsel |ook at it is better than nothing, but
it doesn't cure the prejudice to WBTEC, and | woul d
think to other parties, as well

JUDGE MACE: And M. Mel nikoff.

MR. MELNI KOFF: Qur position would be the
same, particularly that -- based upon the rationale
t hat Public Counsel cannot represent the interests of
the federal governnent, their consuner interests.

MR. LEVIN:  Your Honor, | also wanted to
mention that there was one other condition that we
had on Public Counsel access, and that was that
Publ i ¢ Counsel sign the highly-confidential version
of the confidentiality agreenent.

MR. FFITCH: |1'mnot sure | understand the
request. We have -- we are subject to the highly
confidential protective order, but under the specia
provi sions of that order, the Conm ssion's nost

recent order sort of preserves the Staff, Public
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Counsel carveout, where in effect there are no
special limtations in terns of affidavit filing or
use of outside counsel or Staff or expert
requi renents, although, as a practical matter, we are
usi ng an outside expert, so I'mnot sure what
addi tional you would have us do.

MR, LEVIN. |'msorry, | may have m ssed
that. But what -- | was concerned primarily with the
treatnment of the data inconsistent with it being

hi ghly confidential, as opposed to being

confidential. That's all

MR, FFITCH: | think, as a practical matter,
certainly the data would still be confidential in the
way that the aggregate data is confidential. W

woul d be abiding by the terns of the protective order
to protect it, not seeking to treat it as conpletely
unprotected i nfornmation

I will just nmake a statenent for the record
that Public Counsel agrees with the assertions of
WeBTEC and Departnent of Defense that there are due
process inplications for preventing other parties
besi des Public Counsel to have access to this
information. W are particularly advocating our
vi ews on behal f of the Public Counsel office because

of our special statutory role. However, we support
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1 the efforts of other parties to also have a fair

2 heari ng process.

3 JUDGE MACE: |s there anything else on this
4 i ssue? M. Melnikoff.

5 MR. MELNI KOFF:  Your Honor, in order to

6 shorten the deliberation tinme and nmaybe get Public

7 Counsel started over the weekend, if they so choose,
8 I would -- not to denigrate the authority of the

9 Commi ssion on this matter, but if the other parties,

10 the parties whose data the raw data belongs to or

11 cones from consents and is willing to give access
12 i medi ately, is that sonething that needs to go
13 directly to the Commission and wait till Tuesday?
14 JUDGE MACE: Well, the issue there was

15 addressed to sonme extent in the ruling on Public

16 Counsel 's notion, and of course the individual CLECs
17 can provide Public Counsel with the data, but | think
18 it's logistically a difficult thing for themto get
19 it -- for Public Counsel to get it fromall those

20 di verse other sources at this point. The parties in
21 this roommy be able to provide the data, but there
22 are numerous other CLECs that responded, as |

23 under st and.

24 MR. THOMPSON: That's correct.

25 JUDGE MACE: And | think the best way woul d
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be through receiving the data that Staff has
received, if that's going to happen. Anybody have
anything they want to add to that?

MR, THOMPSON: | would just second that
there's another interest, other interested parties
besi des those that are actually parties to this case,
that is the CLEGCs.

JUDGE MACE: And that's a good point, and
that's another -- thank you for raising that. W
haven't heard anything fromthe CLECs who have
submtted information in a highly-confidential basis
who are not here and not parties, and |"'mnot -- |I'm
not certain that the Conm ssion could -- whether the
Commi ssion could rule to allow Public Counsel access
to that information. That would be sonething that we
woul d have to discuss or deliberate on. All right.
Thank you.

Let's turn now to the next item and that
was the need for closure of hearings for exam nation
on confidential information. This, | think, is a
little different than the issue about the CLEC data.
There may be other confidential information upon
whi ch parties wish to cross-exam ne. M review of
the protective order is that whichever counsel w shes

to cross on confidential data needs to advise the
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Bench and then the hearing room needs to be cleared
of those persons who have not signed an agreenent
with regard to that data. That would be the
procedure | would intend to foll ow

I think the rule also asks the parties to
try to curb the anmobunt of that that they need to do
by referring obliquely to information or exhibits and
trying to find other ways around it so that we don't
have to get into the detail of the actual exhibits.
Anybody want to address this or have ot her
suggesti ons?

MR, FFITCH. Well, Your Honor, we put this
on the list, and the reason is that -- | agree with
everything you' ve said, and certainly I think we've
been able in many Commi ssion hearings to use the
obl i que reference approach pretty effectively. In
| ooking at the exhibits and the testinmony in this
case, however, it occurred to ne that it might be, in
fact, very difficult to do that. Al npbst every
exhibit that's attached to Staff's testinony, to
Susan Baldwin's testinony, is nmarked confidential, a
tremendous anount of confidential data that's really
at the heart of the case. It may be very difficult
to tal k about obliquely, and | just wanted to kind of

flag this that this nay be a case where we actually
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have nore need to just have a cl osed hearing room for
particul ar witnesses' exam nation.

JUDGE MACE: Anything else on this matter?
Al right. | have a fewitens that | want to bring
up, and then I'd like to go ahead and mark the
exhibits so that we can be done with that.

For M. Gates' testinmony, this is ny own
housekeepi ng matter, | seem not to have received
attachnment two or the Col orado stipulation, and |I'm
wondering if you could provide that for nme?

MS. SI NGER NELSON: Yes, Judge, | wll.

JUDGE MACE: | don't know if any other party
has gone through his testinony and exhi bits and
that's missing, but | didn't get it.

There were a nunber of data requests that
were marked -- or included in cross exhibits that
were marked not received. Sone of those | think were
Qnest' s and have al ready been dealt with. Can you
tell me alittle bit about what the issue was there
and if all of those are -- if all that's resolved at
this point?

MR. SHERR  Thank you. Adam Sherr, for
Qnest. They were marked as not recei ved because they
stemmed fromthe |last round of testinony. W got

data requests out within a couple of days, but
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yesterday or today was the deadline for responding.
So we literally hadn't received the responses yet for
sone. W have received sone of them now and have

i ndi cated sone that we renmoved fromthe [ist.

JUDGE MACE: So there isn't any outstanding
di scovery issue that we need to discuss at this
poi nt ?

MR. SHERR: | don't believe there's a
di scovery -- hold on just one second.

JUDGE MACE: Under Gates, |'m not sure that
you addressed these. There's a couple, Qwmest cross
Nunmber 10 and 11, MClI response to Qmest Data Request
23 and Qwest Data Request 24 were shown not received.

MR, SHERR: |'msorry, Your Honor. What
Wi tness are you tal ki ng about?

JUDGE MACE: This is M. Cates, and it's the
very end of the second page of his exhibits.

MR. SHERR Right, and Qaest has not
received MClI's data request responses yet, so they're
still not received, but they're due today.

MS. SI NGER NELSON: Today.

JUDGE MACE: And those will be provided?
There's not an issue there?

M5. SI NGER NELSON:  Yes.

JUDGE MACE: They haven't been included with
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t he packets, then, and you'll have to provide them on
Tuesday; is that right? So we'll just reserve a
space for them
MS. SI NGER NELSON: Yes. And Judge,
|l ogistically, it's going to be difficult for me to
get those responses to M. Sherr and to the other
parties in the proceedi ng today, just because |'ve
had a hard tine getting nmy conmputer to hook up, so
when | do get that done, if it's tonight, when | get
home, or tonorrow norning, |I'll get those out --
JUDGE MACE: And please bring --
MS. SINGER NELSON: -- electronically.
JUDGE MACE: Bring themto the hearing.

We'll need the six copies for the bench, so that we

MS. ANDERL: Well, Your Honor, if we decide
to make them exhibits, we'll make the copies, see,
because --

JUDGE MACE: | see what you're saying. Yes.

MR. SHERR: We marked them as exhibits,
because, of course, we don't know what they're going
to say, and we didn't want to offer new exhibits.
They' re pl acehol ders.

JUDGE MACE: | see what you're saying.

Well, the thing is we're going to mark exhi bits today
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and we're going to mark these.

MR, SHERR: Okay. |It's easier. Thank you.

JUDGE MACE: All right. Before we nark the
exhibits, | just want to go over a few things for the
hearing. Please renenber, Counsel, you need to
address the Bench if you have an objection. Don't
tal k anpbngst yourselves on the record during the
hearing. Please avoid tal king over other counse
and, when you're cross-examning, try to make sure
you're not talking over the witness, and try to
counsel your witnesses not to talk over counsel

"Il probably have to say this on the
record, but | wanted to avoid doing that if possible.
It's things you already know, but |I'mjust nentioning
t hem agai n.

We're going to have a mid-norning and
m d- aft ernoon break. W nmay need to extend the

heari ng days because of the ampunt of

cross-exanm nation. W'I|l just have to see how t hat
goes. | think that's all of my little housekeeping
rem nders.

Al right. Let's turn to the exhibits, and
what | would propose is -- let's see, we have an
order of presentation of Quwest, Staff, Public

Counsel, MCl. Let's go off the record for a nonent.



0080

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Recess taken.)

JUDGE MACE: Let's be back on the record.
What | propose to do is to take the exhibit lists
that 1've already provided you and, placing themin
the order that the parties will present their cases,
sinmply go through and mark them nunerically, skipping
those itens that you indicated are duplicates. [|I'm
going to try to go slowy through this, so that if
there's any problemyou can call it to ny attention
before you mark them all unnecessarily.

So starting with M. Reynolds, the exhibit
nunbers are 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11
t hrough MCI Cross 3, okay.

MR FFITCH. |I'msorry, Your Honor, |'mjust
finding that now.

JUDGE MACE: Okay. Reynolds, 1 through 11
go up through MCI Cross 3, all right? Everybody with
that progranf Then we're going to skip all the rest.
So we have 11 exhibits for M. Reynolds, all right.
Is that -- because you -- because, WeBTEC, you
indicated to me that those cross exhibits were
duplicates, and so we're not going to mark them

MR LEVIN. Well, they're duplicates of
ATG s, so ATG shoul d remain.

MR, BUTLER: Yes, and we do have a couple
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that are not duplicates.

MR. MELNI KOFF:  Three.

JUDGE MACE: All right. So then all of the
-- I'msorry, and | inadvertently crossed off sone
nunmbers, and that made nme think -- that's why we're
doing this out loud in front of everybody. Al
right.

So the three exhibits that are elininated
are WeBTEC Cross 1, 2 and 3?

MR. BUTLER: Correct.

JUDGE MACE: And then we start with WBTEC
Cross 4.

MR. BUTLER: Except the order of witnesses,
I would think that we would then do ATG Public
Counsel , and then come back with the WBTEC ones.
Does that make -- it doesn't make any difference.

JUDGE MACE: | don't think it makes a
difference; | just want to nmake sure the wi tness --
the exhibits are in order. That's fine-tuning it in
a really conpul sive way. So Nunber 12, Exhibit
Nunmber 12 is going to be WeBTEC Cross 4, and then 13
is WBTEC Cross 5; 14 is WBTEC Cross 6; 15 is ATG
Cross 1, and then we'll just nunber 16, 17, 18, 19,
20, 21, 22, 23, 24, 25 and 26. So we have 26 of

those for M. Reynolds. M. Sherr, you |look kind of
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puzzl ed.
MR, SHERR: Don't intend to. Just ny
natural | ook.

JUDGE MACE: All right. So we have 26

exhibits for M. Reynolds. 1In order to preserve sonme
nunbering, |I'mgoing to go ahead and start with M.
Teitzel at 50 -- well, actually 51, so his first

exhibit will be 51, then 52, 53, 54, 55, 56, 57, 58,
59, 60, through his rebuttal testinony, and then 61
will be MCI Cross 1, and 62 will be WBTEC Cross 1,
and 63 will be WBTEC Cross 5.

64 will be ATG Cross 1; 65 will be ATG
Cross 2; 66, ATG Cross 3; 67, ATG Cross 4; 68, ATG
Cross -- no. Yes, 68, ATG Cross 5; 69, ATG Cross 6;

70, ATG -- no.

My understanding is that -- well, is ny
under st andi ng correct that ATG Cross 7 through -- are
all those exhibits still in play?

MR LEVIN.  Yes.

JUDGE MACE: All right, then. Never m nd.
70 is ATG Cross 7, and then I'll just go through the
rest of those, 71, 72, 73, 74, 75, 76, 77, 78, 79,
80, 81, 82, so that PC Cross 4 is 82. All right.

We'll start with 101 for M. Shooshan, and

his will be 101, 102, 103, and then WeBTEC Cross 1
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will be 104 and WeBTEC Cross 5 will be 105.

M5. SINGER NELSON:  You mean ATG Cross 1
will be 105?

JUDGE MACE: |I'msorry, did 1l say -- it's
ATG Cross 1. Sorry, | msspoke. So then let's go to
Staff, and we'll start with M. WIlson. W'Il cal
his 201, and then go down 202, 203, 204, 205, 206,
207, 208, 209, 210, and then MCl Cross 1 will be 211,
MCl Cross 2 will be --

MR. MELNI KOFF: | thought you, in prior
ones, Your Honor, had nade -- had skipped between the
rebuttal testinony and the cross; am| right? No,
I"msorry. Sorry to interrupt.

JUDGE MACE: Okay. And then --

MS. SI NGER NELSON: Judge, can | interrupt
you for a second?

JUDGE MACE: You surely can.

MS. SINGER NELSON: Right at the 212, the
MCI Cross 2, DQJ FTC Horizontal Merger Cuidelines, we
tal ked about this a little bit off the record, and
conpared Staff's copy of the guidelines and MCl's
copy of the guidelines, and | think Staff's copy is a
better exhibit to actually use, just for the parties
i nformation, because Staff has a table of contents

and the cover on it, and ours is sinply a web page
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printing of it. So | think the Staff is a better
copy to use

JUDGE MACE: Very well, then, we won't nark
that as an exhibit.

MS. SINGER NELSON: Ckay. That's fine.

JUDGE MACE: So we'll stop at 211, and ny
understanding is the WeBTEC Cross 1 through 13 --

MR, THOMPSON: Actually, on that point, Your
Honor. | think if it comes in first here, | think it
will need to be -- this will be the first place in
the proceeding that it would conme in, so we'd be
happy to just switch copies.

JUDGE MACE: You know that you can
cross-exam ne on an exhibit that hasn't been
admi tted.

MR, BUTLER: | think he's just tal king about
swappi hg paper copi es.

M5. SINGER NELSON:  Yeah, and that's fine
with ne. That's really what | had intended when
made ny comment. It doesn't matter. W can do it
either way, as far as |'m concerned.

JUDGE MACE: Well, |I'mjust thinking about
t he packets, then, of exhibits. Can we just say,
then, that -- is what you're saying that you're going

toliterally swap copies of the exhibits so that this
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exhibit will actually be what you had in your packet,
so then, when the Conm ssioners are preparing their
bookl ets, we can --

MR, THOWPSON: Yes.

MS. SINGER NELSON: That's fine.

JUDGE MACE: So we will have 212, and it
will be the Staff version; is that --

M5. WATSON: That's correct. But there's
one other thing that | wanted to bring to your
attention.

JUDGE MACE: Co ahead.

MS. WATSON: M. WIlson's exhibits end with
210-CT, his rebuttal testinony.

JUDGE MACE: Right.

MS. WATSON: But | think there were one or
two other exhibits that were filed with his rebuttal
testimony. I'msorry, | don't have those titles with
with ne.

JUDGE MACE: Okay.

MS. WATSON: | can run back to nmy office
qui ckly and get those, unless soneone el se has them
with them

JUDGE MACE: | unfortunately don't have the
exhibits here, and I'd rather not mark all the

exhibits until we've got that information.
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MR, FFITCH. W have our copy we can share.

MS. WATSON: There were two additional
exhibits. One was marked TLW 11 and TLW12.

JUDGE MACE: And those will then be 211 and
212. Thank you for catching all that. So then MCI
Cross 1 will be 213 and MCI Cross 2 will be 214, and
that's the Staff version. And then we'll -- okay.
Everybody okay with that?

MR, MELNIKOFF: | think I"m]lost.

JUDGE MACE: Sorry. Okay. So then we turn
to page two of M. WIlson, and 215 will be ATG Cross
1, then 216, 217, 218, 19, 20, 21, 22, 23, and 24.
So the last WIlson Exhibit is 224. 1t's PC Cross 9.

So then let's turn to M. WIIlianmson and
start with 300 for him 301 will be 1-T, and then
all of the WBTEC cross exhibits on ny list are
crossed off, so we go to the ATG Cross 1 for 302, and
then go down -- so | come up with 315 at ATG Cross
14. Everybody have that? And Ms. Baldwin will be
400.

MR FFITCH |I'msorry, Your Honor, can |
just have a nonent?

JUDGE MACE: Surely.

MR, FFITCH: | haven't actually had a chance

to conpare the list with the testinmony yet. 1'm
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assunming it's fine, but --

JUDGE MACE: Well, we're going to give her
enough nunbers so that if we need to adjust things,
we can do that, but 1'd like to try to go through
this nowif we could.

MR. FFI TCH: Yeah, thank you.

JUDGE MACE: So 401. And then -- now, there
was sonet hing about 23. You were going to provide
revised 2372

MR. FFI TCH: Correct, Your Honor. There

were three, three that were going to be corrected and

JUDGE MACE: All right. But those are stil
going to be marked and you're just reserving a place
for then®

MR. FFITCH  Yes.

JUDGE MACE: GCkay. So Staff Cross Exhibit 1
is out now, and | have 429 as Staff Cross 2. |Is
everybody with me on that?

MR. FFI TCH: What was the nunber, Your
Honor ?

JUDGE MACE: 429 for Staff Cross 2.

MR FFITCH  Ckay.

JUDGE MACE: | conme up with 472 bei ng Quest

Cross 39, which is the end of the |ist.
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1 MS. ANDERL: Four --
2 JUDGE MACE: | have 472, and it's Quest

3 Cross 39.

4 MS. ANDERL: | have 471.

5 JUDGE MACE: Ch, darn.

6 MS. ANDERL: We elimnated Quvest Cross 19.
7 JUDGE MACE: Good call, okay. Qwest Cross

8 19 shoul d be elim nated.

9 MR. MELNI KOFF: What did you have, 71?

10 MS. ANDERL: 471.

11 MR. MELNI KOFF: Yeah, okay.

12 JUDGE MACE: All right. I'Il just renunber

13 them It is 471, then, unless there's sonme other

14 thing that | mssed. 471, all right. M. Gates, do
15 500 for him

16 MS. SINGER NELSON: Sure. One of the

17 exhibits attached to M. Gates' rebuttal is not

18 mar ked on your exhibit |ist.

19 JUDGE MACE: Okay. And which exhibit would

20 t hat be?

21 MS. SINGER NELSON: It would probably --

22 JUDGE MACE: Well, five. | took the

23 liberty, in some instances here, of marking sone of
24 your rebuttal things nyself. | can't renmenber if you

25 were one of the ones | did that for. | have a TJG 5.
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MS. SI NGER NELSON:  Yes.

JUDGE MACE: And what el se was there?

MS. SINCER NELSON: TJG 6 is an article
entitled Phone G ants Keep Monopoly But Strive to
Make It Regional. | identified it on ny exhibit |ist
when | circul ated that.

JUDGE MACE: Okay. And anything else?

MS. SINGER NELSON: Well, the only other
thing is the Col orado stipulation that you nentioned
you would like to see.

JUDGE MACE: |s that an exhibit, though, or
was that sonmething that could --

MS. SINGER NELSON: He referred to it and
you' ve requested it. |'mhappy to --

JUDGE MACE: | just want the copy of it.

MS. SI NGER NELSON: Ckay.

JUDGE MACE: Because | thought it was
somet hing that he referred to in his testinmony --

MS. SINGER NELSON: It is.

JUDGE MACE: -- or had sonehow attached to
his testinony. | could be wong, and it's -- 1'd
have to | ook at the testinmony to know t hat.

M5. SINGER NELSON: He referred to it in his
testimony. |I'mnot sure at this point in tinme --

mean, | don't recall that we attached it to his
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1 testi nony.
2 JUDGE MACE: If it wasn't one of your nmarked

3 exhibits, then 1'd like to have a copy of it, but

4 let's not address it in terms of the marked exhibits.
5 MS. SI NGER NELSON: Ckay.

6 JUDGE MACE: If you really want to bring it
7 in or the Bench wants it later on, we can mark it.

8 MS. SINGER NELSON: That's fine, that's

9 fine.

10 JUDGE MACE: All right. So then 501, 2, 3,

11 4, 5, and there will be a TIG6, that will be 506.
12 Then Staff Cross 1 will be 507, 508, 509 -- oops.

13 Staff Cross 5 is crossed off, and Staff Cross 6, so
14 511 will be Qnest Cross 1. So | cone up with 521,
15 Qnest Cross 11.

16 And Stacey, 600. So Qmest Cross 11 will be
17 611 -- pardon nme, Qmest Cross 7 will be 611.

18 And following in that sane pattern, 701,

19 then down to 710, which is Qwest Cross 7.

20 MS. ANDERL: Qwest Cross 8.

21 JUDGE MACE: Thank you.

22 MR. FFITCH: Sorry, |'m confused now.
23 JUDGE MACE: Qwest Cross 8 was not

24 elimnated, so it will be 711, M. Cowan's exhibits.

25 It's 701 to 711.
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1 MR FFITCH. Ch, wong witness. All right.

2 Cowan, okay.

3 JUDGE MACE: All right. Everybody still

4 with the progran? And then -- well, we'll break a

5 pattern here and go to 751 for M. Slater. So 751

6 through 754. | will e-mail you a copy of the revised
7 exhibit list, if not today, then Monday.

8 MR. FFI TCH:  Your Honor, Public Counsel

9 woul d expect to offer at some point probably shortly

10 after the conclusion of the hearing a public exhibit

11 containing the letters and e-nmail conments of the

12 general public and any other witten subm ssions that
13 m ght come in at the hearing on the 17th, as we do in
14 the ordinary course. You nmight wish to provide an

15 exhi bit nunber for that at this tine.

16 JUDGE MACE: Wiy don't we call that 800.
17 MR. FFI TCH: Thank you, Your Honor.
18 JUDGE MACE: | believe we've addressed

19 everything that | have on ny agenda for this

20 prehearing conference.

21 MS. FRIESEN. This is Letty Friesen.

22 JUDGE MACE: Yes.

23 MS. FRIESEN.: | need to drop off now, but
24 could | request -- | believe Mary Taylor is in the

25 room
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MR. THOWPSON: Yes, she is.

MS. FRIESEN. Coul d she get copies of the
exhi bits?

JUDGE MACE: Yes, certainly.

MS. FRIESEN:. Thank you very nuch, and thank
you for allowing ne to drop off early.

JUDGE MACE: The parties will provide
copies. Yes, and best wishes. | hope everything
goes well for you.

MS. FRIESEN. Thank you, Your Honor

MS. ANDERL: Your Honor, | had one question.

JUDGE MACE: Yes.

MS. ANDERL: Start tinme on Tuesday, 9:00 or
9: 30?

JUDGE MACE: 9:30, as far as | know right
now. |If it's different, then I'Il nake sure that the
parties are advised. Anything else?

MR. FFITCH: Your Honor, did you want to
address the public hearing for any reason at this
poi nt ?

JUDGE MACE: My understanding is it begins
at --

MR. MELNI KOFF:  Si x.

MS. SINGER NELSON: Six on the 17th, yeah.

JUDGE MACE: | did not intend to address the
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public hearing. | don't know that | am going to be
at the public hearing. | think the Conm ssioners are
handling those at this point. |If there's any

guestions that you have about it, let's address those
on Tuesday - -

MR, FFI TCH: Ckay.

JUDGE MACE: -- when the Commi ssioners are
present.

MR, FFITCH: Well, | guess just an early
flagging for people to think about, we had proposed
in the procedural rule-making a different form of
procedure for the public hearings, in which the Bench
handl es the calling of witnesses and the brief
exam nation of w tnesses, and other parties,

i ncl udi ng Public Counsel, are given an opportunity at
the outset to, after initial coments by the Bench

to just make a brief statement on behal f of their own

party.

This is a different approach and that's -- |
just wanted to raise that because | think we -- if
we're going -- you know, if we're going to use that

new approach, which actually hasn't been put into the
rules yet, people mght Iike to know about that if
they're going to, you know, want to have people

there, have sonebody get up and say sonething brief



0094

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

about what their position is in the case, have
handouts, whatever, that may be just useful for
people to know how -- if the Comm ssion's going to
proceed under the old rules or the new rule, which
isn't in effect yet. The Conm ssion has discretion
to do it either way, so --

JUDGE MACE: |'Il raise that with the
Conmi ssioners and we'll get sone clarity on that.
Probably won't have it before Tuesday, though.

MR, FFITCH: | think that's fine. Easy to
deal with, but alittle bit of advanced warni ng
probably hel ps.

JUDGE MACE: Thank you.

MR, FFITCH. Thank you, Your Honor

JUDGE MACE: Anything el se?

MR. MELNI KOFF:  Your Honor, Public Counse
-- or yeah, Public Counsel and | had a discussion
during the break, and it |ooks Iike we might be able
to consolidate sone nore tinme in a logical fashion if
| succeeded his cross-exam nation for the Quest
Wi t nesses, Reynolds, Teitzel and Shooshan. So it
would go, if I"mcorrect --

JUDGE MACE: | have so many arrows here, I'm
not sure | can remenber what | said about that. Ml

AT&T - -



0095

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. MELNI KOFF: Then it would be Public
Counsel, DOD, and then WeBTEC.

JUDGE MACE: MCl, AT&T, Public Counsel --

MR, MELNI KOFF:  DCD.

JUDGE MACE: -- DOD, ATG --

MR. MELNI KOFF: Ch, okay.

JUDGE MACE: -- and WeBTEC.

MR, MELN KOFF:  Yes.

JUDGE MACE: Anything else? If you should
cone to sone kind of determ nation that you could
stream i ne your cross-exam nation and so elimnate
some of the tine that's shown on the grid
distributed, I would appreciate it if you' d e-mail ne
about that and e-mail the other parties before
Tuesday.

If there's nothing else, then | thank you
very much for your patience and for your cooperation
and we' || see you Tuesday norning at 9:30.

(Proceedi ngs adjourned at 11:20 a.m)



