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 1                      P R O C E E D I N G S 

 2                        (On the record at 10:55 a.m.) 

 3             JUDGE CLARK:  All right.  Good morning.  It's 

 4   approximately 11:00 a.m. on May 19, 2011, in the 

 5   Commission's hearing room in Olympia, Washington.  This is 

 6   the time and the place set for a prehearing conference in 

 7   the matter of Washington Utilities and Transportation 

 8   Commission, complainant, versus Maria K. Lindberg, 

 9   respondent, given Docket 101818.  Patricia Clark, 

10   Administrative Law Judge, for the Commission presiding. 

11             This matter came before the Commission on April 8, 

12   2011, when the Commission entered a complaint against Maria 

13   K. Lindberg, the owner and manager of Cristalina, LLC, a 

14   water company subject to the Commission's jurisdiction 

15   alleging 180 violations of the Commission's statutes and 

16   rules and one order.  The Commission complaint sought 

17   penalties in the amount of $18,000.  By notice issued on 

18   April 29, 2011, the Commission scheduled a prehearing 

19   conference for May 11, 2011. 

20             On May 10, 2011, the parties submitted a joint 

21   letter requesting that the prehearing conference be waived 

22   and that the Commission make discovery available and enter a 

23   standard protective order.  By notice issued May 11, 2011, 

24   the Commission vacated the prehearing conference scheduled 

25   for May 11th and rescheduled the prehearing conference for 
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 1   this date, time and place. 

 2             At this time I'll take the appearances on behalf 

 3   of the parties.  Appearing on behalf of the Commission? 

 4             MS. CAMERON-RULKOWSKI:  Jennifer 

 5   Cameron-Rulkowski, Assistant Attorney General.  My address 

 6   is 1400 South Evergreen Park Drive Southwest, Olympia, 

 7   Washington 98504-0128.  My telephone number is 360-664-1186. 

 8   And my email is jcameron@utc.wa.gov. 

 9             JUDGE CLARK:  And, Ms. Cameron-Rulkowski, we also 

10   include a fax number. 

11             MS. CAMERON-RULKOWSKI:  And my fax number is 

12   360-586-5522. 

13             JUDGE CLARK:  Thank you.  Appearing on behalf of 

14   Maria K. Lindberg? 

15             MR. FINNIGAN:  Thank you.  Richard Finnigan.  The 

16   address is 2112 Black Lake Boulevard Southwest, Olympia, 

17   Washington 98512.  Phone number is 360-956-7001.  Fax is 

18   360-587-3852.  Email is rickfinn@localaccess.com. 

19             JUDGE CLARK:  Thank you, Mr. Finnigan. 

20             Well, the first thing I would like to do is 

21   address the procedural schedule that was submitted by the 

22   parties.  And in the letter the parties indicated that it 

23   would be appropriate to waive the prehearing conference in 

24   this matter because there would be no prefiled testimony. 

25   However, I do require prefiled testimony in this proceeding. 
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 1             So I think the first thing that we need to do is 

 2   perhaps have the parties take a few minutes to confer 

 3   regarding how much time you need to prepare the prefiled 

 4   testimony.  And I'm happy to help with hearing dates with 

 5   the Commission's calendar if that would assist that 

 6   endeavor. 

 7             MR. FINNIGAN:  May I ask why prefiled testimony is 

 8   required in this matter? 

 9             JUDGE CLARK:  Well, depending on the number of 

10   violations that are alleged the Commission has, on a number 

11   of occasions, required prefiled testimony.  A recent utility 

12   complaint case against Qwest, for example, where there was 

13   64 violations -- or 67 violations, in UT-091870 the 

14   Commission required prefiled testimony and pipeline 

15   complaints.  On a number of them the Commission has. 

16             So the alternative is for the judge to sort 

17   through 180 separate violations, because there are 180 

18   separate violations in this case, and penalty sought for 

19   each one of those.  Or to have the parties present that in a 

20   more succinct manner that accommodates review of the record. 

21             MR. FINNIGAN:  I'm not being argumentative, but 

22   there are only four essential complaints.  And the reason 

23   that there's a number of them is they multiply it times the 

24   number of months times the number of customers. 

25             JUDGE CLARK:  Right.  And I think that would be 
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 1   very helpful.  I mean I've taken a look, I've reviewed the 

 2   binder that was submitted in this case, and it is rather 

 3   extensive.  The other thing that might be helpful for you to 

 4   note is that the handmade notations off to the side of some 

 5   of these attachments to the complaint are not very legible. 

 6   And that it would probably be helpful to have those 

 7   submitted in a manner where I could actually read them. 

 8   That would also be helpful. 

 9             So the prefiled testimony may not necessarily be 

10   lengthy but there are 180 violations and the Staff does bear 

11   the burden of proof on each of those.  And before I'm going 

12   to consider $100 penalty for that quantity of violations I 

13   am going to require prefiled testimony. 

14             MR. FINNIGAN:  Thank you for the explanation.  I 

15   appreciate that. 

16             JUDGE CLARK:  So would you -- Oh, 

17   Ms. Cameron-Rulkowski, something? 

18             MS. CAMERON-RULKOWSKI:  No. 

19             JUDGE CLARK:  All right.  Would the parties like 

20   an opportunity to confer off record regarding the time you 

21   need to prepare that? 

22             MS. CAMERON-RULKOWSKI:  Yes, Your Honor. 

23             JUDGE CLARK:  All right.  We are at recess until 

24   further call. 

25                        (Break taken from 11:01 to 11:35 a.m.) 
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 1             JUDGE CLARK:  All right.  We're back on the 

 2   record.  Have the parties had an adequate opportunity to 

 3   confer regarding the procedural schedule? 

 4             MS. CAMERON-RULKOWSKI:  Yes, Your Honor, we have. 

 5   Unfortunately we have not come to an agreement on the 

 6   procedural schedule.  Basically Staff wants this proceeding 

 7   to proceed expeditiously so that we can resolve the issues 

 8   that have been raised in this complaint. 

 9             JUDGE CLARK:  And so do you have a schedule that 

10   Staff would propose I consider in this matter? 

11             MS. CAMERON-RULKOWSKI:  Your Honor, Staff would 

12   like to file direct testimony on June 23rd.  And then if 

13   we -- if Mr. Finnigan is willing to stipulate to an 

14   expedited discovery schedule then Staff would need only a 

15   week and a half for a reply.  And then we're looking for a 

16   hearing date in early August. 

17             MR. FINNIGAN:  What are you proposing that I file? 

18   When are you proposing I file?  I haven't heard a date. 

19             MS. CAMERON-RULKOWSKI:  And then we had -- and 

20   then we would propose that Ms. Lindberg file responsive 

21   testimony on July 13th. 

22             MR. FINNIGAN:  Your Honor, I would request that we 

23   be given the same length of time that Staff has given 

24   itself.  It's -- from today it's essentially asking for 30 

25   days to prepare its testimony.  To expect us to respond with 
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 1   the July 4th weekend in there at that level of time is 

 2   asking too much. 

 3             MS. CAMERON-RULKOWSKI:  And then if I may jump in. 

 4   We had agreed to a settlement conference date on June 20th. 

 5             MR. FINNIGAN:  That's correct. 

 6             MS. CAMERON-RULKOWSKI:  Which means that the date 

 7   that Staff proposed to file its direct would be basically as 

 8   soon as we could file direct but not before the settlement 

 9   conference would take place. 

10             JUDGE CLARK:  All right.  So the parties have 

11   agreed that it would be appropriate to schedule a settlement 

12   conference for June 20th; is that correct? 

13             MR. FINNIGAN:  Yes, Your Honor. 

14             MS. CAMERON-RULKOWSKI:  That's correct. 

15             JUDGE CLARK:  Thank you.  Just wanted to make sure 

16   I got the date right.  All right. 

17             Mr. Finnigan, can the Company accommodate 

18   expedited -- we haven't gotten really to discovery yet, but 

19   assuming we get there, can the Company agree to expedited 

20   responses to discovery in order to accommodate rebuttal 

21   testimony, reply testimony, a week and a half after 

22   responsive? 

23             MR. FINNIGAN:  We'll make our best efforts, but I 

24   have the problem of dealing with inexperienced witnesses who 

25   aren't used to the Commission's process and all of that.  So 
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 1   I can commit to best efforts. 

 2             JUDGE CLARK:  All right.  Do the parties have 

 3   anything further that they would like to give me regarding 

 4   the procedural schedule? 

 5             MS. CAMERON-RULKOWSKI:  Then Staff would be able 

 6   to file reply testimony on July 25th.  And, Your Honor, we 

 7   would be looking for a hearing date then, as I indicated 

 8   earlier, in early August. 

 9             JUDGE CLARK:  Right.  Okay.  So what I have is the 

10   parties have agreed to a settlement conference June 20th, 

11   that Staff would propose direct testimony be due on 

12   June 23rd, and that Company reply testimony be due 

13   July 13th, with rebuttal testimony July 25th and a hearing 

14   in early August. 

15             And the Company agrees to the settlement 

16   conference on June 20th and doesn't appear to have an issue 

17   with Staff's filing date, but rather the length of time that 

18   you need to respond to that, and is requesting a 

19   corresponding length of time, commensurate length of time, 

20   to respond to that. 

21             And I think that the Company's proposal is 

22   reasonable given the number of violations that are alleged 

23   against what appears to be a rather small water company.  So 

24   I'm going to adopt a procedural schedule that will have a 

25   settlement conference June 20th, prefiled direct testimony 
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 1   from Staff on June 23rd, prefiled reply testimony from the 

 2   Company on Friday, July 22nd, and then rebuttal testimony 

 3   from the Staff on August 1st and looking at a hearing on 

 4   August 9th. 

 5             MR. FINNIGAN:  Your Honor, let me check that date. 

 6             MS. CAMERON-RULKOWSKI:  Would it be possible to do 

 7   the hearing on the 10th? 

 8             JUDGE CLARK:  It would definitely be possible to 

 9   do the hearing on the 10th.  As a matter of fact, all days 

10   that week--with the exception of the 11th, which is an open 

11   meeting--would be available for a hearing.  I just picked 

12   one. 

13             MR. FINNIGAN:  If I get the rebuttal on the 1st 

14   and issue data requests--and I'm not anticipating, I just 

15   need to build some time in for data requests--on the 2nd, in 

16   one day, that means I would get responses on the 9th.  So I 

17   would -- I guess I would ask that the hearing be the 11th or 

18   12th or the first part of the following week. 

19             JUDGE CLARK:  I can't do it on the 11th, there's 

20   an open meeting that day. 

21             Ms. Cameron-Rulkowski, are you available on 

22   Friday, August 12th? 

23             MS. CAMERON-RULKOWSKI:  I can be available in the 

24   morning of the 12th. 

25             JUDGE CLARK:  All right.  Then I would schedule it 
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 1   at probably commencing at 9:00 a.m. on Friday, August 12th. 

 2             All right.  I'm thinking at this juncture the 

 3   parties probably do not feel a need to have post-hearing 

 4   briefs.  I'm not going to unless -- jump in if I'm assuming 

 5   something wrong.  If the case progresses and you feel the 

 6   need to have post-hearing briefs you can certainly request 

 7   the opportunity for that.  And I'm not going to require 

 8   prefiling of cross-examination exhibits in this matter. 

 9             All right.  Now I'm going to turn to the issue of 

10   discovery.  And in the joint letter issued by the parties 

11   the--or filed by the parties--they agree that the 

12   Commission's discovery rules should be available.  And I 

13   would just like a little information from Staff regarding 

14   why discovery is requested in this case in a matter that is 

15   consistent with the Commission's rule, WAC 480-07-400(b). 

16             MS. CAMERON-RULKOWSKI:  Your Honor, this is an 

17   important case from the consumer's perspective.  And it does 

18   involve a case where Staff's data requests during the 

19   investigation were not always fully answered.  And Staff has 

20   gathered sufficient information to go forward with this 

21   enforcement; however, there are certainly some gaps. 

22   Perhaps there are always gaps, but Staff certainly would 

23   like to have the opportunity to fill in any of those gaps as 

24   we prepare our case. 

25             JUDGE CLARK:  All right.  Well, the reason I'm 
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 1   curious is the rule sets forth the type of cases in which 

 2   the Commission will make discovery available, and I think at 

 3   least one of those categories of cases involved in the 

 4   complaint, but I'm uncertain if all of the issues raised in 

 5   the complaint are. 

 6             MS. CAMERON-RULKOWSKI:  Your Honor, specifically 

 7   where discrimination, rate discrimination, is alleged then 

 8   in those matters discovery should be available under the 

 9   rules.  And so it's for that reason that Staff would request 

10   discovery.  And then also simply to gather information as I 

11   had previously indicated to fill in gaps. 

12             JUDGE CLARK:  Thank you.  That's exactly the 

13   information that I needed.  And one of the categories of 

14   cases is instances where there is potential for rate 

15   discrimination that is at least openly alleged in some of 

16   the counts, not necessarily all of them.  I think the 

17   request is reasonable, and I will make discovery available 

18   to the parties in this proceeding. 

19             The second issue that stems from making discovery 

20   available was Staff's request that there be expedited 

21   discovery.  So at this juncture if you could elaborate a 

22   little bit on that request I would appreciate it. 

23             MS. CAMERON-RULKOWSKI:  Thank you, Your Honor.  We 

24   haven't had the opportunity to fully develop it with regard 

25   to the schedule that we now have.  However, if -- Staff 
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 1   would be interested in expedited settlement that involved 

 2   having responses due within five business days up until 

 3   responsive testimony is filed by Ms. Lindberg.  And then 

 4   Staff would request an expedited response time of three 

 5   business days in between the time that Ms. Lindberg's 

 6   responsive testimony is due and Staff's rebuttal testimony 

 7   is due and up until the time for hearing should Ms. Lindberg 

 8   require any additional discovery after Staff's rebuttal 

 9   testimony is filed. 

10             MR. FINNIGAN:  Your Honor? 

11             JUDGE CLARK:  Mr. Finnigan. 

12             MR. FINNIGAN:  Thank you.  I think the better 

13   course of action would be to set a more -- a schedule with 

14   longer periods of time between testimony.  There's no way I 

15   can commit to a three-day turnaround.  I have a witness 

16   in -- you know, the Company's -- the Company offices are in 

17   Bellingham.  I'm in Olympia.  And while email works it 

18   requires people to be there to receive emails and for me to 

19   be available on a particular day.  I just think in the 

20   interest of justice and doing this thing right we ought to 

21   have longer periods of time, and let's do discovery under 

22   the Commission's rules. 

23             JUDGE CLARK:  So you would propose extending the 

24   procedural schedule rather than having expedited discovery? 

25             MR. FINNIGAN:  When I hear a three-day proposal 
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 1   request -- the proposed three-day turnaround proposed, yes, 

 2   Your Honor, I would do that. 

 3             JUDGE CLARK:  All right.  Well, I am going to 

 4   grant Staff's request for expedited discovery in this case. 

 5   I think that reviewing the complaint I'm hopeful that the 

 6   parties will be able to narrow the issues and not have 

 7   extensive discovery on each of these 180 violations that are 

 8   alleged in this case. 

 9             If, however, it does prove to be burdensome to the 

10   Company in order to accommodate this I would expect that the 

11   Company would file an appropriate motion requesting that the 

12   Commission vacate the procedural schedule that we have 

13   adopted and resetting that if this does turn out to be a 

14   burden.  But I'm hopeful that that will not be the case. 

15             MR. FINNIGAN:  Thank you for that opportunity.  I 

16   do want to be on record as with initial objection but 

17   your -- 

18             JUDGE CLARK:  And I do understand that, but I 

19   would hope that we would try to get this resolved.  I would 

20   imagine that Ms. Lindberg is probably as anxious as Staff is 

21   to have this sort of behind all the parties.  So we'll kind 

22   of shoot for that goal, but if this does present a burden 

23   please bring that to my attention. 

24             MR. FINNIGAN:  I will. 

25             JUDGE CLARK:  The second thing the parties agreed 
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 1   to in the joint letter was the request of the Company to 

 2   issue a standard protective order in this matter.  And in 

 3   that regard I would like to hear from Mr. Finnigan regarding 

 4   the type of information that you feel that will be disclosed 

 5   during this hearing or this proceeding that would qualify 

 6   for the use of a protective order. 

 7             MR. FINNIGAN:  The -- and I don't -- I can't 

 8   anticipate what Staff will ask for.  But if they're asking 

 9   for financial information related to Ms. Lindberg or we 

10   have -- feel a need to present financial information related 

11   to Ms. Lindberg then certainly that should be treated as 

12   confidential. 

13             JUDGE CLARK:  All right.  You wish to be heard on 

14   this, Ms. Cameron-Rulkowski? 

15             MS. CAMERON-RULKOWSKI:  Your Honor, Staff really 

16   doesn't know exactly what information may come to light that 

17   would require a protective order.  However, we did -- Staff 

18   did agree to that given that the Company generally has a 

19   better idea of what information it has that may be 

20   proprietary. 

21             JUDGE CLARK:  All right.  I'm going to grant the 

22   request for a standard protective order, and the standard 

23   protective order will be issued by subsequent order after 

24   the prehearing conference order.  Usually those are issued 

25   at exactly the same time, as the parties are probably aware 
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 1   is the Commission's practice. 

 2             The only other thing I have on my agenda is to 

 3   advise you that in this proceeding the Commission will 

 4   require the filing of an original and nine copies of all 

 5   documents and pleadings. 

 6             Is there any other business that we should be 

 7   conducting this morning? 

 8             MR. FINNIGAN:  Not that I'm aware of, Your Honor. 

 9             MS. CAMERON-RULKOWSKI:  Not from Staff, Your 

10   Honor. 

11             JUDGE CLARK:  All right.  Thank you both.  And we 

12   are adjourned. 

13                            * * * * * 

14                        (Off the record at 11:52 a.m.) 

15    

16    

17    

18    
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