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BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

CITY OF SEATAC,
Petitioner,
V.
PUGET SOUND ENERGY, INC.,,

Respondent.

CITY OF CLYDE HILL,
Petitioner,
V.
PUGET SOUND ENERGY, INC.,,

Respondent.

Docket No. UE-010891
(Consolidated)

Docket No. UE-011027
(Consolidated)

CITY OF SEATACSREPLY TO
PSE’'S RESPONSE TO SEATAC'S
MOTION FOR SUMMARY
DETERMINATION

l. Introduction and Summary Of SeaTac' s Reply

PSE’ s Response to Motions for Summary Determination and Cross Motion for

Summary Determination (“Response’) fails to demongtrate that Schedule 70 should not
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apply to the City of SeaTac’'s street improvement project on South 170th Street from 37th
Avenue South to Military Road South. PSE agreesto the materia facts, and the issues are
appropriately resolved by the Commission as a matter of law. Because PSE’'s Response
falsto rase amaterid issue of fact or plausible reason for not gpplying the plain language
of Schedule 70, the foundation for PSE’ s interpretation of Schedule 70 and its proposed
reading of the tariff should be rejected.!

Il. The Plain Language Of The Tariff Requires Application Of Schedule 70
To The Converson Area.

Schedule 70 provides:

AVAILABILITY. Subject to availability of equipment and materids, the
Company will provide and ingdl a Main Digtribution System and will
remove existing overhead dectric distribution lines of 15,000 volts or less
together with Company-owned poles following the remova of al utility
wires therefrom in areas which are zoned and used exclusvely for
resdentid purposes, provided that at the time of such ingalation the
Company shdl have adequate operating rights, and provided further that
the Converson Area must be not less than one (1) city block in length, or
in the absence of city blocks, not less than six (6) contiguous building lots
abutting each sde of the public thoroughfare with al red property on both
sdes of each public thoroughfare to receive eectric service from the Man
Didribution System.

Schedule 70, § 2 (emphasis added).

In the absence of adefinition, the term “residentia” must be given “its plain and

ordinary meaning ascertained from a common dictionary.” Washington v. Sullivan, 143

! PSE aso advances an argument that its tariff does not apply to undergrounding
projects where PSE’ s equipment is located on private property. Response, at 22-23. This
issue is the subject of litigation in Dockets UE-010778 and UE-010911 (“the Cities
Docket”). Inthe present docket, PSE does not seek a declaration from the Commission
regarding undergrounding on private property except as it gpplies to the specific Clyde

Hill project. Although this argument is not directed specificaly againg the City of

SeaTac, the City is concerned with the implications of PSE’s position for the Cities

Docket. The City of SeaTac will address PSE’s arguments on this point as appropriate in
itsreply brief to be filed on September 18, 2001 in the Cities Docket.
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Wn.2d 162, 175, 19 P.3d 1012 (2001) (relying on plain language of statute) (internd cites
omitted). “Resdential” is*“used asaresdence or by resdents,” and “restricted to or
occupied by residences.” MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 996 (10" ed.
1998). The Project’s converson area, indisoutably zoned exclusively residentia and
containing exclusvely resdentia buildings, is*“redricted to” and “occupied by”

residences, and therefore is used exclusively for resdentia purposes.

In order to escape this concluson, PSE argues that the conversion areais not used
exclusively for residential purposes because South 170™" Street connects to commercid
areas beyond the conversion area, and PSE has ingtalled equipment in the conversion area
that would support commercia dectric loads. Schedule 70 does not exclude an
underground conversion project for these reasons when the conversion areaiis “zoned and
used exclusively for resdential purposes.” In arguing to the contrary, PSE improperly
grafts additiona and conflicting requirements onto the plain language of Schedule 70. See
Washington v. Sullivan, 143 Wn.2d at 175 (“We do not add to or subtract from the clear
language of a datute unlessthat isimperatively required to make the satute rationd.”).

To the contrary, the plain language of Schedule 70 governsthis disoute.

A. The Traffic Load Carried By South 170th Does Not Deter mine
TheUse Of The Converson Area.

The use of South 170" Street as an arterial does not change the character of the
conversion areafrom residential to commercia. PSE’s Response does not dispute the
facts outlined by the City in its Motion regarding the character of the conversion ared's
zoning and physica structures. Instead, PSE argues that Schedule 71 should apply to the
conversion area because South 170" Street is a“ collector arteria” that provides access to
commercia areas beyond the conversion area. PSE’ s contention is that the conversion
areais
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not used exclusively for resdentia purposesin that the streets containing
facilities that are being converted to underground carry traffic not just to
and from the resdentid dwellings in theimmediate area, but serve to route
traffic through the resdential areato and from surrounding commercid
areas and roadways.

Responsg, at 10-11 (emphagsin origind).

Contrary to PSE’s argument, the fact that South 170" Street happens to connect to
commercia areas does not change the character of the conversion area from residentia to
commercid. See, e.g., Response at 1 (“Although the dwellings dlong South 170" Street

... aeresdentid, the dtreets themselves are used for nonresidential purposes.”) (emphasis

added). Streets are not classified as“resdentid” or “commercid.” The converson area,
which is zoned and used exclusvely for commercia purposes, determines the
goplicability of Schedule 70. Schedule 70 has no such internd limiting principle that
would convert aresidentia neighborhood into acommercid area Smply because some of
its streets connect to other areas of the city. By its very nature as part of atrangportation
system network, every city street eventualy connects to other resdential, commercid, and
indugtrial areas. Conversion projects dong most city streets, therefore, would be
vulnerable to PSE’s analysis, rendering Schedule 70 ingpplicable most everywhere.
Under PSE’ s reasoning, the neighborhood cul-de-sac and I-5 — both of which both provide
access from one area of the city to another — could be used for “nonresidentia purposes.”
The purpose for which motorists use a street does not determine the residential or
commercia character of an area, nor does the fact that pass-through traffic flows through
aneighborhood make the area commercid. Moreover, PSE falsto establish any
relationship between the traffic load on South 170th and the electrica load of the
converson area. It would be absurd to read Schedule 70 to define the character of a
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converson area by a phenomenon (traffic flow) that has no relation to the eectric load in
the area. For Schedule 70 purposes, the use to which an areais put — either residentia or
commercia — must be determined by reference to the permanent structures and the zoning
in the conversion area. PSE’ s interpretation of Schedule 70 undermines the clear
language of the tariff in favor of a strained analyss that provides no objective criteriafor
determining whether an areaisresidentia or commercia. Such areading should be
rejected.

B. The Character Of PSE’s Equipment Does Nat Determine The
Use Of The Conversion Area.

PSE’ s second argument is that its use of three-phase didtribution lines on South
170" Street changes the SealTac conversion areainto a Schedule 71 project. See, e.g.,
Response, a 1 (“ The three-phase feeder that is to be converted to underground forms part
of PSE’ s distribution backbone, and serves commercial aswell asresidentia purposes.”).
PSE’ s argument, however, isamed at the wrong target. The inquiry under Schedule 70 is
whether the conversion areais zoned and used exclusively for resdentia purposes, not
whether PSE’ s equipment in the area has multiple purposes.

PSE contends that:

Although the houses that tap off of the facilitiesto be converted to
underground along South 170" Street in SeaTac ... areresidentia
dwelings with 9ngle-phase load, the three-phase feeder that they tap off
of is part of PSE’s distribution backbone ... Thus, the eectric systemin
these areasis not “ used exclusvely for resdentid purposes.”

Response, at 7. PSE’'s argument congistently reads out the subject of the tariff’ s quoted
passage. See, e.g., Response a 4 (“The phrase ‘ used exclusively for residential purposes
isthe tariff language that isin dispute in this case.”). The question is whether the
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conversion areais used exclusively for resdentia purposes, not whether PSE’ s equipment

is used for residential or commercia purposes?

This reading of the tariff is supported by the language of Schedule 70. The
passage in question refers to “areas which are zoned and used exclusively for resdentid
purposes.” The subject of the phrase, “areas,” plainly refersto a geographic location, not
a category of equipment, because a geographic areamay be both zoned and used for
resdentid purposes. PSE’ s equipment, in contrast, may not be zoned and used for
resdentia purposes, asitsfacilities are not the subject of zoning lawsin thisway. As
such, the determination under Schedule 70 regarding an areal s resdentia character could
not be made with reference to the equipment PSE has chosen to ingtdl in the area.

PSE's decision to ingtall a three-phase system adong 170" Street apparently is
based on the dectrica requirements of its digtribution system. According to the
Declaration of Curtis Bagndl, a senior project manager and senior dectrica engineer with
amogt 30 years of experience, it is standard practice for dectric systemsto operate using
three phases. Declaration of Curtis Bagnall (“Bagnall Decl.”), 1 3.

PSE may require a three-phase distribution line on South 170" Street in order to
deliver dectric service to commercia areas outside of the conversion areg, but PSE's
system design requirements cannot be attributed to the converson areaasif the resdentia
areaimposed acommercia eectrica load.

In the dternative, PSE suggests that the character of its equipment in the
conversion area demongtrates that PSE uses the converson areafor nonresidentia

purposes. Response a 7. The character of a conversion area cannot reasonably be

2 Nor isthe question determined by PSE’ s purpose within or use of an area, which

purpose or useis clearly dways commercid.
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defined by PSE’s own use of its own equipment for nonresidentia purposes. Such an
interpretation would render Schedule 70 meaningless since dl of PSE’ s equipment would

be used for “commercia” purposes.

C. TheElectric Load In The Converdon Area lsNot Comparable
With Developed Commercial Areas.

PSE contends that Schedule 71 rather than Schedule 70 applies to the Project
because it is available “in such other areas of such municipdities which have eectricd
load requirements which are comparable with developed commercid areas.” Schedule 71,
§ 2. Tothe contrary, the dectrica load requirementsin the conversion area are typica of
the requirements of aresidentia area, not a developed commercia area, and Schedule 71
does not apply.

PSE concedes that the |oad requirement of the dwellings within the converson
areaisthat of atypica resdentia load. See Response a 7 (“the houses that tap off of the
facilities to be converted to underground along South 170" Street in SeaTac ... are
resdentid dwdlings, with sngle-phaseload ...”).

The use of athree-phase feeder in an area with aresdentia load is not uncommon
and has nothing to do with the applicability of Schedule 70. According to Mr. Bagndll, it
can be expected that PSE has a number of three-phase circuits on its system that serve
large areas that are dmost exclusively residentid. A three-phase circuit is able to supply
3 times the amount of eectric power as a Sngle-phase circuit for agiven current
(amperage). PSE uses 600 amp, three-phase circuits for its backbone system; it then uses
asngle-phase 200-amp circuit for local digtribution. On many systems, the 200-amp
circuit isalso three-phase. 5. The use of a backbone feeder is related to the size of the
load being served, not whether the load within a conversion areais resdentia or
commercid. Bagndl Dedl.  10.
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Mr. Bagnall notes that there are about 40 residences that front S, 170™" Strest,
representing an electrical load of 125 to 200 kW. At typicd distribution voltages of less
than 15 kV, this represents 8 to 9 amps of load. A 200-amp, digtribution-voltage circuit
could easly servethisload. Bagnal Decl., 8. Mr. Bagnal concludes that the feeder on
S. 170" Street serves much more load than is represented by the approximately 40
residences in the undergrounding project area. Bagnall Dedl., 11

The fact that PSE uses a three-phase feeder on South 170" Street, therefore, does
not establish that the electrica load in the conversion areais “ comparable with devel oped
commercial areas’ or that Schedule 71 rather than Schedule 70 applies to the underground

conversion.

[11. TherelsNo Credible Evidence Of Commisdon Intent To Exclude
Three-Phase Feeder s From Schedule 70.

PSE agrees with the City that the standards of tariff interpretation require the
Commission to look to the plain language of the tariff to resolve the dispute between the
parties. Response at 10. PSE nevertheless advances an inconsistent argument about the
Commisson’sintent in goproving the tariff. This argument, irrelevant because the
language of Schedule 70 is plain and unambiguous, is serioudy flawed.

A. Without Ambiguity, TherelsNo Reason To Look To Canons Of
Condruction.

The Commission can decide the gpplication of Schedule 70 as amatter of law
without referring to extraneous evidence. “Where the language of atariff is“plain, free
from ambiguity, and devoid of uncertainty, thereis no room for congtruction because the
meaning will be discovered from the wording of the Satute itself.” People’ s Org. for
Wash. Energy Resourcesv. WUTC, 101 Wn.2d 425, 429-30, 679 P.2d 922 (1984). Plain

words do not require construction. See Western Telepage, Inc. v. City of Tacoma Dep't of
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Fin., 140 Wn.2d 599, 609, 998 P.2d 884 (2000). See also Washington v. Sullivan, 143
Wn.2d a 175 (“When a statute is unambiguous, it is not subject to judicia congtruction
and its meaning must be derived from the plain language of the Satute done.”).

To avoid the plain language rule, PSE argues that Schedule 70 is ambiguous
because “areas which are zoned and used exclusively for resdential purposes’ could refer
to the types of dwellings or streetsin an areaor “PSE’s use of the area with respect to
PSE’s eectric system.” Response, at 14. Asdiscussed, supra, PSE’'s reading of Schedule
70 is grained and inconsstent with the plain language of the tariff. A tariff isnot
ambiguous “smply because arguments regarding distinct interpretations of it are
conceivable” Fraternal Order of Eagles, Tenino Aerie No. 564 v. Grand Aerie,
Fraternal Order of Eagles, 27 P.3d 1254 (Wn. App. 2001) (relying on plain language of
datute). Where the language of atariff supports only one reasonable interpretation, the
fact that other, unreasonable, interpretations are possible does not make the tariff
ambiguous.

PSE refers the Commission to the rule of construction that holds that one should
not read out of existence aterm in the tariff. Responseat 15. However, as discussed,
supra, PSE’ sreading of the term “exclusvely resdentid” is so narrow as to exclude the
gpplication of Schedule 70 to any residentia area that happens to contain a through street
that connectsto a commercid area or that contains any PSE equipment used to serve
commercia load or used for commercia purposes. To define the conversion area either
by the ultimate destination of vehicle traffic or by the type of PSE’s equipment would
result in the application of Schedule 71 rather than Schedule 70 to areas that are zoned and
used exclusively for residentid purposes, in derogation of the plain language of the tariff.
The Commission cannot interpret the language of Schedule 70 in such a manner asto
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reach such an unlikely, strained, or absurd conclusion. See Washington v. Sullivan, 143
Wn.2d at 175 (interpretation should “avoid unlikely, absurd, or strained consequences.”).
To determine the character of a conversion area by reference to traffic or PSE’s equipment
grafts additiond requirements that are not present in the clear language of Schedule 70.

See Washington v. Sullivan, 143 Wn.2d at 175 (“*We do not add to or subtract from the
clear language of a datute unless that isimperatively required to make the satute
rationa.”). Thereisno reason, therefore, for the Commission to look to extrinsic

evidence to construe Schedule 70.

B. PSE Fails To Demongrate Credible Evidence Of Any
Commisson “Intent” To Override The Clear Language Of
Schedule 70.

Even if congderation of extringc evidence were gppropriate, PSE falsto
demondrate the Commission “intent” in gpproving Schedule 70. PSE argues that the
Commission did not intend the Schedule 70 centerline foot rate to gpply to three-phase
feeders. Responsg, at 14 — 17. The basis of PSE’'s argument centers on a July 1983 study
submitted by PSE in 1984 to support a Schedule 70 rate increase. Response at ADD. 7 —
15. The study was based on the average cost of four underground conversions completed
intheearly 1980's. ADD. 9. For reasons never explained, the cost study excluded two
examples of underground conversions that included feeders running through the area. 1d.
at ADD. 9.

Gleaning the Commisson’s “intent” from the fact that PSE’s cost information did
not include these two examples is an unreasonable stretch. The Commission’s order
granting the tariff revisons does not even mention the exclusion of three-phase feeders
from the cost study. If the Commission had intended to exclude three- phase feeders from

Schedule 70, it could have so stated, but the Order is slent on the applicability of
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Schedule 70 to three-phase feeders. See ADD. 17-18. Such flimsy evidence of
Commission “intent” proves nothing and should be rejected.

PSE could just aswell derive the Commisson’s“intent” from its recent attempt to
change Schedule 70 to exclude three-phase feeders. On February 20, 2001, PSE filed
revisons to Schedule 70 with the Commission. See Appendix A. In the proposed revised
tariff, the “ Avallability” provisons were changed to gpply only when sufficient equipment
and materids are available, the existing overhead dectric digtribution system is 7,200
volts or less, and “the Conversion Areais zoned or used for resdentia purposes and

contains asingle phase dectrical sysem” Second Revised Sheet No. 70-b. The

Commission neither acted upon nor gpproved the proposed revision to Schedule 70, and
PSE withdrew the proposed tariff revison. See Commission Minutes (March 14, 2001).

As PSE well knows, the revision to Schedule 70 would not have been needed if the
existing Schedule 70 excluded underground conversion in resdentia areas with three-
phase feeders. PSE, however, decided to abandon the proposed revision to Schedule 70.
If PSE had wanted to change the terms for underground conversion to explicitly exclude
three-phase feeders, PSE should have pursued its tariff filing. Tariff changes must occur
in an orderly proceeding in which the Commission and its Staff have the opportunity to
review and investigate the proposed revision, not by reading words into the tariff.

PSE singstence that its current interpretation of Schedule 70 is conggtent with its
“inditutional memory” and practice is not borne out by the facts. See Response at 16.
SeaTac first discussed the South 1701 Street Project with PSE in January 1999. See
Declaration of Thomas W. Gut In Support Of Cities Motion For Summary Determination
(“Gut Decl.”), 110. In March 2001, Tom Gut, Assistant Engineering Manager, asked
why PSE had presented a Schedule 71 agreement for signature instead of a Schedule 70
CITY OF SEATACSREPLY TO PSESRESPONSE
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agreement. Id. Mr. Gut testified, “PSE told me for the first time that since the project
contained three-phase digtribution, PSE was going to do the underground conversion
under Schedule 71.” Id.

A more useful excerpt from PSE’s " indtitutiona memory” might be the fact that
PSE does not normdly use three-phase feedersin aresidential area. PSE’s Response

states.

In generd, PSE inddls sngle-phase systemsin areas that are purdly

resdentia, and does not ingtd| three-phase sysemsin aresdentid area

unless load exigts in the area that needs such a system. Normadly,

resdentid areas are served by a angle-phase branch of PSE’'s system that

at some point ties into one phase of PSE’ s three- phase distribution feeders.
Response, a 6. Since PSE does not normally ingall three-phase feedersin resdentia
aress, the issue of whether Schedule 70 applies apparently does not arise often.

Significantly, PSE’ s attempt to revise Schedule 70 occurred in February 2001,
about the same time as the SeaT ac dispute over Schedule 70. The SeaT ac project may
have brought home the fact that the underground conversion on South 170" Street would
be more expensive than most residential conversions due to the presence of the three-
phase feeder. However, if PSE bdieves that the increased cost of undergrounding three-
phase feeders judtifies arate increase for underground conversion, PSE’sremedy isto
make ataiff filing. Under the Commission’s rules, PSE could present up-to-date cost
studies and other evidence so the Commission could determine if the proposed rates are
fair and reasonable.

In short, PSE should not be permitted to charge SeaTac for the cost of
underground conversion on South 170" Street based upon its own strained reading of
Schedule 70 or upon its view of the Commission' s supposed “intent” in gpproving the

tariff in 1983.
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IV.  Conduson

Schedule 70 clearly is available and applicable to SeelTac's 170" Street Project.
The SeaTac converson areais zoned and used exclusively for resdentid purposes. The
fact that a street running through the conversion arealis an arterid connecting to a
commercid area does not change the character of the conversion area, nor does the fact
that PSE operates a three- phase system along South 170" Street for service to customers
outside the Converson Area convert it into acommercia area

The only reasonable concluson that can be drawn from these factsis that the
Sealac converson areais “zoned and used exclusvely for resdentia purposes’ within
the meaning of Schedule 70. The conversion areacarries atypical resdentia eectrica
load, and there is no appropriate basis for applying Schedule 71. Summary determination
is proper when reasonable minds could reach but one conclusion from the evidence. See
Central Wash. Bank v. Mendelson-Zéller, Inc., 113 Wn.2d 346, 353, 779 P.2d 697 (1989).

For dl of these reasons, as wdll as those advanced in its Motion for Summary
Determination, the City of SeaTac respectfully requests that the Commission grant its
Mation for Summary Determination and deny PSE’s Cross Motion for Summary

Determination.

DATED this 31t day of August, 2001.

PRESTON GATES & ELLISLLP

By

Caral S. Arnold, wssa # 18474
Laura K. Clinton, wssa # 29846
Attorneysfor Petitioner
City of SeaTac
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | havethisday served the CITY OF SEATAC' S
REPLY TO PSE'SRESPONSE TO SEATAC'SMOTION FOR SUMMARY
DETERMINATION, upon dl parties of record in this proceeding, viafacamile, followed
by U.S. mail, asfollows.

Kirgin S. Dodge

Perkins Coie

411 108th Avenue N.E., Suite 1800
Bdlevue, WA 98004

Smon ffitch

Office of the Attorney Generd
900 Fourth Avenue, Suite 2000
Seattle, WA 98164-1012

Mary M. Tennyson

Office of the Attorney Generd

1400 South Evergreen Park Drive SW.
P. O. Box 40128

Olympia, WA 98504-0128

Greg A. Rubgtdlo

John D. Wallace

Ogden Murphy Wallace P.L.L.C.
1601 Fifth Avenue, Suite 2100
Seattle, WA 98101-1686

Dennis J. Moss, Adminigtrative Law Judge
Washington Utilities and Trangportation Commission
1300 S. Evergreen Park Drive SW.

P. O. Box 47250

Olympia, WA 98504- 7250

DATED at Sesttle, Washington, this day of August, 2001.

Jo Ann Sunderlage
Secretary to Carol S. Arnold
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