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PURPOSE, SCOPE, AND AUTHORITY

Purpose
The purpose of this investigation is to determine whether Lowper, Inc. is conducting business subject to regulation under Revised Code of Washington (RCW) 80.28 and is performing any act requiring approval of the Washington Utilities & Transportation Commission (commission) without securing such approval.

Scope
The scope of this investigation includes an analysis of information related to whether Lowper, Inc. is providing water services to the public, and, if so, whether those services are subject to the commission’s jurisdiction.

Authority
Staff undertakes this investigation under the authority of the RCW 80.04.110 authorizing staff investigations; and RCW 80.28 and WAC 480-110, which give the commission regulatory authority over the operations of companies that provide water services. 

Staff
Rayne Pearson, Compliance Investigator
(360) 664-1111
rpearson@utc.wa.gov



BACKGROUND
Company
Lowper, Inc. was incorporated on November 29, 1989, and Iliad, Inc. was incorporated on October 23, 1975. David K. Dorland is the sole governing individual for both Lowper, Inc. and Iliad, Inc. Both companies currently have an “active” status with the Washington Secretary of State.[footnoteRef:1]  [1:  See Attachment A, Washington State Department of Licensing and Secretary of State records for Lowper, Inc. and Iliad, Inc.] 


Neither Iliad, Inc. nor Lowper, Inc. have ever been regulated by the commission.

On November 3, 2003, the Clallam County Public Utility District contracted with Iliad, Inc. d/b/a “Lowper Water System” to purchase water from the district for resale.[footnoteRef:2] The contract allowed Iliad to provide water to 21 lots in Clallam County.  [2:  See Attachment B, “Water Agreement.”] 


Lowper, Inc. uses the name “Lowper Water Company” on its billing statements and “Lowper Water System” on customer correspondence regarding rates. 

Investigation
In May 2009, commission Consumer Protection staff received an inquiry from a consumer regarding a rate increase for water services provided by Lowper, Inc. (Lowper). The consumer was concerned that Lowper was not regulated by the commission.

Consumer Protection staff confirmed that Lowper was not regulated by the commission, and referred the matter to Regulatory Services. An investigation was opened on June 23, 2009, under Docket No. UW-091006. That same day, Regulatory Services staff sent a jurisdictional letter to Lowper inquiring about the company’s business practices.[footnoteRef:3]  [3:  See Attachment C, June 23, 2009, letter to David Dorland from the commission.] 


On July 2, 2009, David Dorland responded to the commission’s letter with the following information:

	“The Lowper water system is a Class B system serving (7) customers.” 

	“The water company purchases its water from Clallam County PUD to 
supply the system.”

“We are in the process of negotiating the sale of Lowper water system to a 
Water purveyor in Clallam County. The sale should be complete within 60-90 
days. We will keep you informed of the progress and the information on the new
owner.”[footnoteRef:4] [4:  See Attachment D, July 2, 2009, letter to the commission from David Dorland.] 


On January 20, 2010, consumer protection staff received information from another Lowper customer regarding rates and service. That same day, Regulatory Services staff sent a follow-up letter to David Dorland inquiring about the status of his company.[footnoteRef:5] On February 24, 2010, David Dorland responded that the Clallam County PUD had called “last week” and stated it wanted to exercise its option to purchase Lowper, per the agreement.[footnoteRef:6] Based on this information, Regulatory Services staff closed the investigation. [5:  See Attachment E, January 20, 2010, letter to David Dorland from the commission.]  [6:  See Attachment F, February 24, 2010, letter to the commission from David Dorland.] 


In late June 2010, Consumer Protection staff received a phone call from a Lowper customer informing staff that Lowper had not, in fact, been purchased by the Clallam County PUD, and was continuing to administer services. On July 9, 2010, Regulatory Services re-opened this investigation and referred the matter to Compliance Investigations to determine whether Lowper’s business activities were subject to regulation. 


INVESTIGATION

WAC 480-110-255(1) provides that the commission only regulates investor-owned water companies that:

     	(a) Own, operate, control, or manage one or more water systems; except that control or    
 	management does not include management by a satellite management agency as defined 
 	in chapter 70.116 RCW if the satellite management agency is not an owner of the water 
 	company.

      	(b) Meet jurisdictional thresholds of one hundred or more customers, or have average 
 	revenue of more than four hundred seventy-one dollars per customer per year.

	If a water company serves customers 
	and has average annual revenue per customer 
	commission regulation 

	99 or less 
	$471 or less 
	No 

	99 or less 
	more than $471 
	Yes 

	100 or more 
	$471 or less 
	Yes 

	100 or more 
	more than $471 
	Yes 




On July 27, 2010, Consumer Protection staff received copies of monthly bills for June 2010 from five of Lowper’s seven customers.[footnoteRef:7] The bills each reflected a base charge of $59.15 plus a PUD master meter charge of $22.32 (calculated as daily rate), totaling $81.47 in monthly minimum charges.  [7:  See Attachment G, customer bills for June 2010.] 


A letter from David Dorland to all seven Lowper customers dated March 4, 2009, states that “the Lowper Water Company finds it necessary to increase the water rates to cover the increase[d] costs of operation and maintenance … 2009 water rate charges will be as follows: Base rate $59.15, PUD Master Meter rate $0.72 cents per customer per day[footnoteRef:8], water usage at .0235 per cu ft.”[footnoteRef:9] [8:  Totaling a Master Meter charge of $21.60 per month for months with 30 days, and $22.32 per month for months with 31 days, or $262.80 per year ($0.72 x 365), for an average monthly charge of $21.90.]  [9:  See Attachment H, March 4, 2009, letter to Lowper customers from David Dorland.] 


Standard average monthly charges of $81.05 ($59.15 base rate plus $21.90 average master meter rate) per customer total an annual minimum charge of $972.60 per customer, well above the $471 threshold requiring commission regulation, without accounting for usage. 


WAC 480-410-433(3) provides: 

Initial tariffs - when a company becomes jurisdictional.

     (a) An initial tariff must be filed in a standard tariff format. The commission will provide illustrations of the standard format upon request.

     (b) The tariff must be accompanied by a cover letter describing the filing as an initial tariff.

     (c) Customers must be notified before the commission receives the filing.

     (d) The filing must be accompanied by supporting financial data justifying the proposed rates. See WAC 480-07-530(General rate proceedings -- Water companies).

Pursuant to the rule, Lowper should have filed a tariff to become effective on the date its revenues met the threshold for jurisdiction under WAC 480-110-255, which was at least October 4, 2009, when the rates outlined in the letter of March 4, 2009 (not including usage), totaled more than $471 per customer in a 12-month period. 

Recommendation
Staff recommends the commission issue an order initiating classification proceedings under RCW 80.04.015 to determine whether Lowper is conducting business subject to regulation under Title 80 RCW and WAC 480-110 and is performing any act requiring approval of the commission. If it is determined that Lowper is conducting such business, staff recommends the commission issue such orders as may be necessary to require the company to comply with Title 80 RCW and the commission’s rules adopted under that title.

Staff further recommends penalties in the amount of $10,500, calculated at $100 per customer (seven customers, or $700) per month for a total of 15 months, for failure to file a tariff with the commission as required by RCW 80.28 and WAC 480-110-433(3). The 15-month period reflects the time between the date Lowper’s rates met the jurisdictional threshold under WAC 480-110-255 (October 4, 2009), and the date of this report.
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