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COMMISSION STAFF’S RESPONSE TO WASTE MANAGEMENT’S MOTION FOR DISMISSAL


1 In accordance with WAC 480‑07‑380, the Staff of the Washington Utilities and Transportation Commission (“Staff”) submits this response to Waste Management’s Motion for Dismissal.

I.  BACKGROUND

2 Stericycle initiated this docket with a Complaint and Petition for Declaratory Relief (“Complaint”).  As the basis for its Complaint, Stericycle invoked RCW 81.04.110, which authorizes “any person or corporation” to file a “petition or complaint” with the Commission.
  Stericycle’s Complaint alleges that Waste Management has violated laws administered by the Commission.  Paragraph 21 of the Complaint asks the Commission (1) to declare that certain activities of Waste Management are subject to regulation by the Commission or are unlawful, (2) to impose monetary penalties on Waste Management, (3) to issue a cease and desist order against Waste Management, and (4) to require Waste Management to provide certain notices to biomedical waste generators.
3 Waste Management urges that Stericycle’s Complaint should be dismissed on procedural grounds as improperly pled.  Staff disagrees.

II.  ARGUMENT

A.
Stericycle’s Complaint Properly Seeks Declaratory Legal Rulings.
4 Waste Management argues that Stericycle’s Complaint should be dismissed as procedurally defective because, though the Complaint seeks declaratory relief, it is not in the form of a petition for declaratory order under RCW 34.05.240 and WAC 480‑07‑930.
  It is true that Stericycle’s Complaint does not meet the requirements of those provisions.  That does not make the Complaint defective, however.

5 Stericycle’s Complaint is properly drafted as a formal complaint under WAC 480‑07‑370 and RCW 81.04.110.  The Commission treated it that way and served the Complaint on Waste Management as a formal complaint under RCW 81.04.110.
  The fact that Paragraph 5 of the Complaint cites RCW 34.05.240, which governs petitions for declaratory orders, does not make the rest of the document defective as a formal complaint.  Though the citation to RCW 34.05.240 may be erroneous, it is not misleading.  Under WAC 480‑07‑395(4), the Commission disregards errors or defects that do not affect the substantial rights of the parties.
  
6 In citing RCW 34.05.240, Stericycle may have assumed, incorrectly, that RCW 34.05.240 is the source of the Commission’s authority to make declaratory rulings in complaint proceedings.
  In fact, RCW 34.05.461(3) and RCW 81.04.120, not RCW 34.05.240, provide that authority.  Under RCW 34.05.461(3), orders in adjudicative proceedings, such as formal complaint proceedings, must contain findings of fact and conclusions of law, which may be in the form of declaratory rulings.  RCW 34.05.240 authorizes a separate procedure that agencies can use to clarify the meaning of laws that they administer.
  Stericycle’s Complaint does not ask the Commission to use that procedure.  The Complaint unambiguously invokes the procedures of RCW 81.04.110 and WAC 480‑07‑370 governing formal complaints, and requests an adjudicative order.  The Commission has authority to declare whether Waste Management has or has not acted unlawfully when it issues a final adjudicative order in a formal complaint proceeding.  For example, in Docket TG‑110553, another complaint proceeding initiated by Stericycle, the Commission declared that Waste Management had not abandoned any part of its general authority under certificate G‑237.

7 The Commission has authority under RCW 34.05.461 to declare whether Waste Management’s activities are subject to regulation by the Commission or are unlawful.  This tribunal should reject Waste Management’s argument that the Complaint should be dismissed as procedurally defective under WAC 480‑70‑930 merely because it seeks declaratory relief.

B.
The Commission has Authority to Impose Monetary Penalties in a Proceeding under RCW 81.04.110.

8 According to Waste Management, the Commission has authority to impose monetary penalties for violations of the law only when it initiates a complaint on its own motion, and not when it adjudicates a complaint filed by someone else.
  The governing statutes do not contain such a restriction.  According to RCW 81.04.405, “every person or entity found in violation pursuant to a complaint under RCW 81.04.110, shall incur a penalty,” regardless of who filed the complaint.
  
9 Waste Management cites Glick v. Verizon Northwest, a prior Commission order, as authority for its argument that the Commission cannot impose monetary penalties in a private complaint proceeding.  Glick does not say that.  In Glick, the Commission rejected a telephone customer’s argument that the Commission must impose penalties for any rule violation, but the Commission did not say that it can never impose penalties in a private complaint proceeding.  Instead, the Commission ruled that it has discretion to determine whether to impose penalties and how high they should be.
  Stericycle’s Complaint properly recognizes that discretion, asking the Commission to impose penalties “in such amounts as the Commission deems appropriate.”

10 The Commission has authority under RCW 81.04.405 to impose monetary penalties in a private complaint proceeding under RCW 81.04.110.  This tribunal should reject Waste Management’s contrary argument.
C.
Stericycle’s Complaint Need not be Dismissed Merely Because it Seeks a Cease and Desist Order.

11 Staff agrees with Waste Management that the remedy of a cease and desist order is not available in a private complaint proceeding under RCW 81.04.110.
  RCW 81.04.110 does not mention cease and desist orders, and the Commission has held that it does not authorize them.
  The Commission does have authority to issue cease and desist orders under RCW 81.04.510, but “only when the Commission itself has initiated the proceeding” under that section.

12 The fact that some of the relief requested in Stericycle’s Complaint is not available does not compel dismissal, however.  Dismissal is not warranted where some of the requested relief is available and would be meaningful.
  As discussed above, declaratory legal rulings and monetary penalties are available in a private complaint proceeding. 

III.  CONCLUSION

13 Waste Management’s motion to dismiss Stericycle’s Complaint as procedurally defective should be denied.
Dated this ________ day of November 2012.  
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______________________________
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Assistant Attorney General

Counsel for Washington Utilities and Transportation Commission Staff
�  The Motion for Dismissal appears on pages 4 and 24 of Waste Management’s Opposition to Complainant Stericycle’s Motion for Summary Determination re Waste Management’s Unlawful Biomedical Waste Collection Operations Outside its Certificated Territory and Cross-Motion for Summary Determination and Dismissal (“Waste Management Brief”), which was filed November 27, 2012.  For Staff’s views with respect to the remainder of Waste Management’s cross-motion for summary determination, please refer to Commission Staff’s Response to Stericycle’s Motion for Summary Determination re Waste Management Operations Outside Certificated Territory, filed November 20, 2012.
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