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I.
INTRODUCTION

1 Pursuant to WAC § 480-07-390 and the schedule adopted in Docket No. UE-032065, the Industrial Customers of Northwest Utilities (“ICNU”) submits this Initial Brief.  ICNU requests that the Washington Utilities and Transportation Commission (“WUTC” or the “Commission”) reject the settlement (“Settlement”) entered into by PacifiCorp (or the “Company”), the Natural Resources Defense Council (“NRDC”), and Staff (collectively, the “Settling Parties”) on August 27, 2004.  The Commission should reject the Settlement because it:  1) is inconsistent with the final order in UE-020417 and the rate plan established in UE-991832 (“Rate Plan”); 2) defers to future proceedings important issues, such as the adoption of an inter-jurisdictional cost allocation methodology and a determination of the prudence of resources added since PacifiCorp’s last general rate case; and 3) does not result in rates that are fair, just, or reasonable.  If, however, the Commission accepts the Settlement, or otherwise orders a rate change in this proceeding, ICNU requests that the Commission condition its acceptance on use of the Revised Protocol (with ICNU’s proposed conditions) for the purposes of calculating rates in this proceeding and reduce the Company’s revenue requirement by the adjustments proposed by ICNU and Public Counsel.

II.
BACKGROUND

2 The issues surrounding this proceeding date back to PacifiCorp’s last general rate case filing in Docket No. UE-991832.  On November 24, 1999, PacifiCorp filed tariff revisions designed to effect a general rate increase of 15 percent that would have increased the Company’s annual revenues by $25.8 million.
/  Following submittal of testimony and evidentiary hearings, all parties to the proceeding entered a settlement (the “Rate Plan Settlement”) that established the five-year Rate Plan, during which parties would neither propose, nor recommend that the Commission approve, any changes to the Company’s general base rates in Washington prior to July 1, 2005.
/  The Rate Plan allowed PacifiCorp to increase its rates by 7.15 percent, or approximately $13.4 million, over three years, followed by a two-year rate moratorium, which expires on December 31, 2005.
/  The Rate Plan Settlement also deferred for consideration various issues, including the Commission’s review of PacifiCorp’s resource acquisitions since 1986, none of which had been tested against the Commission’s prudence standard.
/  On August 9, 2000, the Commission approved and adopted the Rate Plan Settlement, noting its reservations concerning the deferral of the Commission’s review of the prudency of PacifiCorp’s resource acquisitions.
/
3 On April 5, 2002, after PacifiCorp benefited from three years of rate increases, the Company filed a petition for an order authorizing deferral of excess net power costs that were allegedly incurred as a result of the western power crisis.
/  The Commission ultimately denied PacifiCorp’s petition, but authorized the Company to file a general rate case prior to the end of the Rate Plan period.  In doing so, the Commission noted that “PacifiCorp’s Washington operations have not been thoroughly reviewed on a full general rate case record in 17 years.  Such an examination is long overdue . . . .”
/  The Commission also found that PacifiCorp’s lack of an inter-jurisdictional cost allocation methodology was a “key problem” and one reason that a general rate case was desirable.
/  

4 On December 16, 2003, PacifiCorp filed revised tariff schedules and initial testimony in this Docket, requesting a 13.5 percent, or $26.7 million, increase in its base rates in Washington.  PacifiCorp also advocated that the Commission adopt the Original Protocol for use as Washington’s inter-jurisdictional allocation methodology.
/  The Commission suspended PacifiCorp’s tariff filing on January 14, 2004.
/  On May 21, 2004, PacifiCorp filed its Revised Protocol in both Oregon and Utah, but failed to supplement its direct testimony to include the Revised Protocol in Washington.
/  

5 On June 30, 2004, Commission Staff, Public Counsel, ICNU, the Citizens’ Utility Alliance, and NRDC filed response testimony.  Staff recommended a revenue requirement increase of $7.1 million, or 3.5 percent, and proposed the use of the control area (“Control Area”) methodology for purposes of allocating inter-jurisdictional costs in this proceeding.
/  Staff also urged the Commission to take no action concerning the prudency of certain generating resources located in the Company’s eastern control area (“Eastern Control Area”), because Staff excluded these resources from Washington rates through its proposed Control Area methodology.
/  

6 ICNU’s response testimony focused on specific adjustments that were not addressed by other parties to the proceeding.
/  These adjustments would decrease PacifiCorp’s requested increase in Washington revenue requirement by approximately $10.8 million.
/  

7 On July 28, 2004, the Company filed rebuttal testimony, reducing its requested rate relief to $25.7 million.  PacifiCorp included the Revised Protocol in its rebuttal testimony because the Company’s “preference would be that Washington rates would be established based upon the Revised Protocol;” however, PacifiCorp stated that it “would not oppose deciding this case on the basis of the original Protocol included in the Company’s direct case.”
/  

8 On August 27, 2004, PacifiCorp, Staff, and NRDC entered the Settlement, which recommends a revenue requirement increase of $15.5 million.
/  In addition, the Settlement proposed using the Original Protocol as a provisional allocation method for purposes of implementing the $15.5 million rate increase, but would postpone the adoption of a permanent inter-jurisdictional cost allocation methodology until a subsequent proceeding.
/  The Settlement also included in rates the resources acquired by PacifiCorp since 1986, including Eastern Control Area resources, such as West Valley and Gadsby, but deferred a prudence review of these resources until the Company’s next general rate case.
/  Evidentiary hearings, including live surrebuttal testimony, were held on September 9, 10, 16, and 17, 2004.

III.
ARGUMENT

9 PacifiCorp has not met its burden of proof to justify that the $15.5 million rate increase provided in the Settlement results in rates that are fair, just, and reasonable.  Further, PacifiCorp has not provided any legitimate reason to allow it to increase rates above the level it agreed to in the Rate Plan Settlement.  The evidence establishes that PacifiCorp’s current and expected earnings are well within the level that the Company expected to achieve under the Rate Plan.  Thus, the Commission should reject the Settlement and maintain rates at the levels agreed to in the Rate Plan, until the Rate Plan expires on December 31, 2005.  

10 The Settlement should be rejected because it does not resolve the issues the Commission sought to address when it amended the Rate Plan to allow the Company to file a general rate case, including establishing an appropriate inter-jurisdictional cost allocation methodology.  Instead of resolving this key issue, the Settlement adopts the Protocol (or “Original Protocol”) as an interim cost allocation methodology, despite the fact that it is outdated, obsolete, and the worst possible methodology for Washington customers.  The Settlement also inappropriately includes in rates the costs associated with the Company’s Eastern Control Area resources without a review of whether these resources were prudently incurred or properly allocable to Washington customers.

11 Even if the Commission voids the Rate Plan Settlement, PacifiCorp has not demonstrated that it is entitled to a rate increase.  The Settlement is inherently flawed because it does not address adjustments that ICNU and Public Counsel have demonstrated are necessary and appropriate.  ICNU and Public Counsel demonstrated through expert testimony that significant additional adjustments need to be made to the Company’s revenue requirement agreed to under the Settlement.  Mr. Falkenberg’s contested adjustments include a Bonneville Power Administration (“BPA”) adjustment, long-term contract adjustments, modeling adjustments, non-power cost adjustments concerning Gadsby and the Western Area Power Administration (“WAPA”) transmission contracts, and multi-state process (“MSP”) adjustments; and Mr. Schoenbeck supported adjustments pertaining to steam plant maintenance and outside services expenses.  

12 The ICNU and Public Counsel adjustments
/ that remain outstanding and should be made to the $15.5 million revenue requirement increase in the Settlement are summarized in the following table:
/ 

	ICNU Proposed Adjustments

	BPA Settlement Adjustment
	$601,984

	Long-term Contract Adjustments
	$600,939

	Modeling Adjustments
/
	$2,040,436

	Non-Power Cost Adjustments (including Gadsby and the WAPA transmission contract)
	$551,760

	MSP Adjustments
/
	$3,647,409

	Steam Plant Maintenance Adjustment
	$861,000

	Outside Services Adjustment
	$642,000

	Total ICNU Proposed Adjustments
	$8,945,528

	
	

	Public Counsel Cost of Capital Adjustment
/
	$6,900,000

	
	

	Total Proposed Adjustments
	$15,845,528


ICNU’s adjustments are described in further detail in the pre-filed direct testimony and live surrebuttal testimony of ICNU witnesses Falkenberg and Schoenbeck.
/  When ICNU and Public Counsel’s adjustments are combined with the non-duplicative adjustments agreed to by PacifiCorp in the Settlement, it is clear that the Company is not entitled to any increase in rates.

A.
The Company Bears the Burden of Proof to Demonstrate that Its Proposed Rates Are Just and Reasonable and that the Settlement Is in the Public Interest

13 As the proponent of a general rate increase, PacifiCorp has the burden of proof to demonstrate that its proposed tariffs are just and reasonable.
/  This burden includes “the burden of going forward with evidence and the burden of persuasion.”
/  The Company retains this burden throughout the proceeding and must establish “by a preponderance of the evidence that the rate” change is just and reasonable.
/  In addition, a higher burden of proof should be required before raising rates in this proceeding, because the rates established by the Rate Plan were part of an all party settlement agreement that should not be abrogated without a compelling reason.
/
14 The Commission has discretion to accept, reject, or condition a settlement agreement.
/  A settlement agreement will only be approved if “doing so is lawful, the settlement terms are supported by an appropriate record, and when the result is consistent with the public interest in light of all the information available to the commission.”
/  Thus, the Company must prove that the revenue requirement included in the Settlement is fair, just, reasonable, and in the public interest.
B.
The Settlement Does Not Satisfy the Requirements of the Commission’s Order Amending the Rate Plan

15 PacifiCorp has not demonstrated that it is entitled to a rate increase prior to the end of the Rate Plan period, because the Company’s financial condition is consistent with the expectations under the Rate Plan, and the Settlement does not resolve the issues that the Commission sought to address when it amended the Rate Plan.
/   The Amending Order did not resolve whether PacifiCorp should be allowed to increase its rates prior to the end of the Rate Plan period.  Although the Commission acknowledged that it might allow PacifiCorp to increase rates after a rate case, the Commission did not abrogate the entire Rate Plan.  Instead the Commission found “that PacifiCorp is authorized to file a general rate case prior to December 31, 2003, instead of July 1, 2005.”
/  

16 The Commission allowed PacifiCorp to file a general rate case because it found that the record in Docket No. UE-020417 was “not adequate” to judge whether the Company’s rates were fair, just, reasonable, and sufficient and that “the public interest requires a thorough and detailed examination of PacifiCorp’s financial condition and Washington rates at an early date.”
/  The Commission’s conclusion was based on a concern about the Company’s financial condition and ability to earn reasonable returns, the lack of an appropriate multi-state cost allocation methodology, and a desire to closely scrutinize PacifiCorp’s operations.
/  

17 Contrary to the requirements in the Commission’s ruling, the Settlement has not resulted in a comprehensive review of the Company’s operations, nor does it resolve critical issues such as an interstate cost allocation methodology, the prudence of certain generating resources, and an appropriate authorized return on equity (“ROE”) for PacifiCorp.
/  Similarly, both PacifiCorp’s case and the Settlement demonstrate that the Company is able to absorb cost increases and earn expected returns until the end of the Rate Plan period without additional rate increases.
/  

1.
PacifiCorp’s Earnings Are Consistent with Expectations Under the Rate Plan

18 The Commission allowed PacifiCorp to file a general rate case during the Rate Plan because it was concerned with “the need to provide PacifiCorp an opportunity to earn a reasonable return over the next several years.”
/  The Commission rejected PacifiCorp’s claim that the Company was experiencing financial conditions sufficient to warrant interim rate relief and the assertions that the Company was somehow entitled to any rate relief due to its alleged past financial losses.
/  However, the Commission concluded that PacifiCorp’s allegations of poor earnings during the end of Rate Plan period were an issue that “should be taken up in the context of a general rate proceeding.”
/  This conclusion was based on PacifiCorp’s statement “that it may not achieve a reasonable return on its Washington operations due in part to the lingering effects of the power market crisis.”
/  Specifically, PacifiCorp claimed that it had lost its ability “to absorb the normal, more routine cost increases in the months and years remaining in the Rate Plan”
/ and that its “expected financial returns for the remainder of the Rate Plan Period are grossly inadequate.”
/  

19 The record demonstrates that PacifiCorp should be able to earn the returns the Company agreed to under the Rate Plan Settlement for the remainder of the Rate Plan and that its current rates are fair, just, reasonable, and sufficient.
/  PacifiCorp’s claim that its earnings would “deteriorate significantly”
/ during the Rate Plan has proven false, because its earnings have improved since the Company filed its request for a power cost deferral in Docket No. UE-020417 in 2002.  PacifiCorp alleged that it was earning a 6.9 percent ROE at the time of its deferral request.
/  In uncontested testimony, Mr. Schoenbeck demonstrated that, if the Company does not obtain a rate increase in this proceeding, “the Company would still earn about a 7 to 7.4 percent return on common equity.”
/  Thus, PacifiCorp’s current earnings exceed its earnings at the time of the deferral request and do not represent any earnings deterioration.  

20 Under the Rate Plan, PacifiCorp agreed that it would not receive additional revenues unless it was experiencing conditions sufficient to warrant interim rate relief.  In addition, “the Company agreed to an implicit return of between 7% and 8% under the Rate Plan.”
/  The Company’s current earnings of over 7 percent are consistent with what PacifiCorp agreed to and what “would have been expected in the final year of [the] rate plan.”
/  These earnings do not show that PacifiCorp is suffering a financial emergency or other conditions that would warrant further amendment of the Rate Plan to allow PacifiCorp to increase rates.  In contrast, if the Stipulation is approved, PacifiCorp’s earnings will significantly exceed what the Company expected to obtain during the final years of the Rate Plan.
/   

2.
The Settlement Does Not Provide a Comprehensive Analysis and Determination of PacifiCorp’s Costs

21 The Commission observed in the Amending Order that a general rate case was necessary because PacifiCorp “has not been closely scrutinized in a general rate proceeding for nearly two decades,” and it concluded that such an examination is long overdue.
/  The Commission reiterated the concern it voiced at the time it approved the Rate Plan that there were significant unresolved issues, including the prudence of resources that PacifiCorp had acquired since 1986.
/  Because the Rate Plan did not resolve these issues, the Commission found that there was no “sound basis” upon which to set rates or review PacifiCorp’s power cost deferral application.
/  Similarly, the Commission found that another “key problem” was the lack of an “appropriate basis for inter-jurisdictional allocation of power costs,” and the Commission authorized a general rate case, in part, due to the “absence of an allocation methodology . . . .”
/  Finally, since the Rate Plan did not include an explicit authorized ROE, it was difficult for the Commission to achieve a through and comprehensive understanding of the Company’s financial condition.

22 The Settlement does not resolve most of the critical issues that the Commission required the parties to address in this proceeding, nor does it carefully or comprehensively review the Company’s operations.  As explained by Staff witnesses Schooley and Braden, the Settlement is simply “a means to arrive at a revenue requirement increase of $15.5 million,”
/ and PacifiCorp and “Staff can arrive at the same revenue requirement by vastly different means . . . .”
/  

23 An inter-jurisdictional allocation methodology was not agreed upon in the Settlement, and the Settling Parties admit that there is not “a satisfactory resolution of the inter-jurisdictional cost allocation issue . . . .”
/  Instead of resolving the issue, the Settling Parties have agreed “to jointly discuss development of a mutually acceptable cost allocation proposal applicable to Washington.”
/  Essentially, Staff and PacifiCorp have agreed to “a place holder with regard to this issue,”
/ despite the fact that the Commission allowed PacifiCorp to amend the Rate Plan in order to resolve this “key problem.”
/  This non-resolution is inappropriate, as explained by Mr. Falkenberg:

[T]he problem that we’ve got is that if that stipulation is accepted, we will have gotten the negative outcome of the general rate case, which was to have  a rate increase, even though we had the rate plan guarantee us that we wouldn’t, and yet we wouldn’t have one of the benefits that was thought about and talked about in the form of a resolution of the MSP issues. 
/
24 The Settlement also fails to recommend or support an authorized ROE for the Company.
/  The failure to address the Company’s authorized earnings or appropriate cost of capital will make it difficult for the Commission to evaluate whether PacifiCorp’s earnings are excessive or whether the Company will be able to meet the interim rate relief standard.

25 Power cost issues also are unresolved because the Settling Parties refused to address the issue of whether the generating resources acquired by the Company since 1986 in its Eastern Control Area are prudent and “properly allocable to Washington.”
/  The Settlement specifically states that “Staff does not take a position . . . with respect to the prudence for purposes of Washington rates of those resources acquired since 1986 located in the Company’s Eastern Control Area.”
/  

26 The Settlement virtually ignores power cost adjustments regarding the Eastern Control Area because Staff did not review these resources.
/  Mr. Braden testified that Staff “simply had not done the analysis of [the Eastern Control Area resources] that would have been required to evaluate the use of those resources for Washington customer service . . . .”
/  Similarly, Mr. Buckley explained that Staff did not “address the prudence of the Company’s acquisition of” West Valley and Gadsby because “Staff’s recommendation regarding the inter-jurisdictional costs allocation method for this proceeding does not require the Commission [to take] action on these resources.”
/  

27 Although Staff did not review the Eastern Control Area resources, these resources are included in rates under the Settlement.  In the Settlement, the Settling Parties explicitly agreed to an overall power cost number of $534 million.
/  This amount was based on PacifiCorp’s GRID power cost model run that was included in the Company’s rebuttal case, as adjusted by specific adjustments identified in Exhibit B to the Settlement.  The agreed-upon net power costs include Eastern Control Area resources, subject only to those adjustments specifically enumerated in the Settlement.
/  In fact, the Settlement includes Mr. Falkenberg’s adjustment for the West Valley heat rates, but it does not exclude West Valley costs that remain in the overall $534 million power cost number.
/  Therefore, these resources are being placed in rates without a Staff analysis regarding whether they were prudently incurred.  This is troubling, given the fact that determining the prudence of new resources was a significant reason for allowing PacifiCorp to file this rate case.
/  Furthermore, the Commission has stated “that the utility seeking permanent recovery of resource acquisition costs in general rate cases bears the burden of proof with respect to the prudence of the acquisition.”
/  Likewise, the Commission has acknowledged that allowing the cost of new resources in rates without a prudence determination would “violate the Commission’s duty to ensure that rates are based on prudent costs.”
/
28 Instead of determining whether it is appropriate to include these costs in rates, the Settlement defers the review of these resources until after the Commission adopts a permanent cost allocation methodology.  This is especially inappropriate when the evidence demonstrates that the Company’s power costs are significantly exaggerated.
/  The failure to address the prudency of these resources means that there is no sound basis upon which to grant a general rate increase and that the Settlement does not address a central concern that led the Commission to amend the Rate Plan.  

29 In addition to the inconsistency with the Amending Order, it is inappropriate to approve rates without resolving these issues because customers negotiated for and were relying upon a freeze on general rate increases during the last two years of the Rate Plan.
/  Unless PacifiCorp was entitled to an interim rate increase due to a financial emergency, Washington customers were not “expecting this type of a rate increase generated by the $15 million” during the Rate Plan.
/  Further, any rate increase approved by the Commission in this proceeding is in addition to the rate increases customers will experience from the expiration of the merger credit and the credit from the Centralia gain.
/  In combination, the credit expirations and the Settlement would result in a double-digit rate increase, with an approximately $1.3 million rate increase for one industrial customer.
/  Under the circumstances discussed above, there is no legitimate reason to deviate from the rates established by the Rate Plan.

C.
The Settlement Fails to Establish a Permanent Inter-jurisdictional Allocation Solution and Puts in Place an Interim Allocation Method that Significantly Harms Customers

30 The Commission should reject the Settlement because it suffers from a number of undeniable flaws regarding cost allocation issues.  The Settling Parties’ proposal to use Protocol as the methodology upon which to set rates in this proceeding simply makes no sense.  The Protocol is obsolete and results in a higher PacifiCorp revenue requirement in Washington compared to all the other options, including the Rolled-In and Modified Accord methodologies.
/  The Revised Protocol that the Settling Parties recommend be used for certain future PacifiCorp filings is an improvement over the Original Protocol, but it still would require the Commission to adopt appropriate conditions in order to protect Washington customers.

31 In short, the Settlement represents the worst possible outcome for customers because it puts in place an obsolete and unnecessarily expensive allocation methodology for the present, and it provides the prospect of an inadequately protective allocation methodology in the future.  As described above, ICNU recommends that the Commission reject both the Settlement and PacifiCorp’s rate increase request.  Nevertheless, if the Commission intends to authorize a rate change in this proceeding, it will be necessary to designate an allocation methodology upon which rates will be based.  To provide a workable allocation methodology for Washington customers, ICNU urges the Commission to adopt the Revised Protocol, along with certain specific conditions to protect customers.  If the Commission adopts the Revised Protocol, it should require the Company to recalculate rates under the Settlement.

1.
The Settlement Does Not Adequately Address the Need for a Permanent and Workable Allocation Methodology in Washington

32 PacifiCorp has made clear that it is seeking to implement the Revised Protocol in each of its jurisdictions.
/  PacifiCorp already has requested adoption of the Revised Protocol in Utah and Oregon, and the Company indicated that it was close to securing agreement regarding that methodology in Wyoming and Idaho.
/  Furthermore, the Settlement does not address what will happen if Staff and PacifiCorp do not agree on a solution in the future.  Given the long, contentious process surrounding the inter-jurisdictional allocation issue up to this point, and the value PacifiCorp has placed on achieving a uniform allocation methodology across all jurisdictions, it seems unlikely that the Company would agree to any methodology other than a version of the Revised Protocol. 

2.
The Allocation Methodology Adopted Under the Settlement is Unfavorable to Washington Customers

33 The second fundamental problem with the resolution of allocation issues in the Settlement is that the Protocol substantially harms Washington customers.  As indicated above, the Settlement provides that the Protocol will be used to establish rates in this proceeding, and the Revised Protocol will be used by PacifiCorp in future filings.
/  The Protocol is the worst possible result for Washington customers out of all the options available to the Commission.
/  As demonstrated by Mr. Falkenberg, the Protocol and Revised Protocol are “radically different documents, with substantially different cost impacts on Washington.”
/  Mr. Falkenberg explained:

[T]he original protocol is really the worst method, from a revenue requirements point of view, for Washington.  It’s worse than the hybrid method, it’s worse than the . . . revised protocol, it’s worse than [the] modified accord, and it’s worse than the rolled-in method.
/  

a.
The Protocol is Obsolete and Makes Washington Customers Responsible for a Disproportionate Amount of System Costs

34 The Protocol is outdated compared to the current inter-jurisdictional allocation methodologies under consideration throughout PacifiCorp’s operating jurisdictions.
/  At oral argument held before the Oregon Public Utility Commission (“OPUC”) on August 26, 2004, counsel for PacifiCorp described the Protocol as “admittedly obsolete.”
/  PacifiCorp is not advocating use of the Protocol in any other jurisdiction.  As explained by Mr. Falkenberg, adopting rates based on the Protocol is “like buying an Edsel . . . you’re buying something that’s a lemon and nobody wants it . . . .”
/  It makes no sense to establish rates in this case on the basis of an obsolete allocation methodology, especially when that method is more detrimental to Washington customers than any of the other viable options.  

35 Staff has argued that the Protocol was used because Staff did not have the information necessary to evaluate the Settlement under the Revised Protocol or another methodology.
/  This is simply untrue.  PacifiCorp provided a revised revenue requirement in its rebuttal testimony based on the Revised Protocol.
/  The numbers were available, Staff simply did not do the necessary work to evaluate them based on the Revised Protocol.  Moreover, Mr. Falkenberg testified that evaluating the Settlement on the basis of Revised Protocol would not be difficult.
/  

36 Although adoption of an obsolete allocation methodology might make sense if Washington ratepayers somehow benefited from that methodology, the Protocol actually would increase PacifiCorp’s Washington revenue requirement in this proceeding,
/ and the increase would be significantly more than the Modified Accord or the Rolled-In methodology currently in effect in Utah.
/  

37 Adopting the Revised Protocol instead of the Original Protocol will reduce the Company’s overall Washington revenue requirement.  According to the Company’s rebuttal case, utilizing the Revised Protocol rather than the Original Protocol as the allocation methodology reduces the Company’s revised $25.7 million rate request by almost 10 percent, or approximately $2.5 million.
/  Although the Company presented conflicting testimony regarding the effect of adopting the Revised Protocol with respect to the Settlement,
/ Mr. Falkenberg unequivocally concluded that it is not “a reasonable or possible outcome, that revised protocol could increase the revenue requirements.”
/  Although Mr. Braden admitted that Staff had not given the Revised Protocol “any degree of scrutiny” or evaluated the impact of the Revised Protocol on PacifiCorp’s revenue requirement, he testified that any difference between Protocol and Revised Protocol was “relatively inconsequential.”
/  However, an adjustment that could represent a 10 percent reduction in the Company’s rate increase is not “inconsequential” for customers.  Customers should not be penalized by the adoption of an outdated Protocol simply because the Staff did not do the work necessary to inform itself of the impact of the Revised Protocol.

38 The Protocol also does not properly compensate Washington customers for PacifiCorp’s low-cost hydro resources or provide structural protections against the costs of Utah load growth.  Under the Protocol, the only benefit of hydro resources to Washington customers is avoiding the assignment of the fuel and fixed costs of the Huntington coal plant in Utah, which are assigned to eastern division states as part of the so-called  “coal endowment.”
/  As explained by Mr. Falkenberg, this does not adequately compensate Washington customers for the value of the low-cost hydro resources.
/  Furthermore, the Protocol also does not assign any value to the hydro resources for load following or dynamic overlay (spinning reserve).  Mr. Falkenberg demonstrated that the Protocol should be adjusted to reflect these benefits.
/  

39 With respect to cost shifting, PacifiCorp’s witnesses have testified that cost shifting is not a major concern.
/  The evidence demonstrates, however, that the Protocol forces Washington customers to bear significant costs from 2005 to 2018 due to Utah load growth,
/ and this estimate does not even take into account resources such as West Valley and Gadsby.  Mr. Falkenberg demonstrated that his MSP adjustments on this issue are appropriate to protect Washington customers.
/  

b.
The Revised Protocol Improves on the Protocol but Appropriate Conditions Should Be Adopted to Ensure Customer Benefits

40 The Revised Protocol is an improvement, but it contains deficiencies similar to those described above regarding the Protocol.  Nevertheless, use of the Revised Protocol would benefit Washington customers and would be relatively easy to implement.  PacifiCorp witness Furman explained the benefits of using the Revised Protocol in rebuttal testimony:

[T]he Revised Protocol would result in a reduction in Washington revenue requirement of $2.5 million compared to the original Protocol as filed in Washington . . . .  [W]hile the changes from the original Protocol are material, they are relatively few in number and fairly straightforward.  We would hope that the changes would not be resisted in principle in a manner that denies Washington consumers the benefits of the Revised Protocol and further complicates the MSP.
/
The Revised Protocol could provide a workable permanent allocation methodology for Washington customers, if the Commission adopts the appropriate supporting conditions described below.  

i.
The Revised Protocol Contains an Improved Hydro Endowment but Still Undervalues the Hydro Resources

41 One of the primary problems with the Protocol for Washington is that the Hydro Endowment is based solely on the benefit of avoiding an allocation of the costs of the Huntington coal plant in Utah.  The Revised Protocol abandoned this approach in favor of a different methodology that provides a credit based on a comparison of the value of PacifiCorp’s hydro resources to the Company’s thermal resources.
/  This is an improvement over the Protocol, but it still inappropriately assigns all costs of the hydro resources to Pacific Northwest customers, while not adequately valuing the corresponding hydro benefits.
/  Specifically, the Revised Protocol does not include the load following or dynamic overlay (spinning reserve) benefits of the Company’s hydro resources.  ICNU recommends that the Commission adopt a requirement that the benefits of the Company’s hydro system be allocated to the Western Control Area on the basis of an embedded cost differential that will include load following and spinning reserves.
/  

42 In addition, the Revised Protocol provides a Mid-Columbia (“Mid-C”) allocation that is beneficial to Washington customers.  However, it does not provide any specific commitments regarding the permanency of either the Mid-C allocation or the Hydro Endowment.  As a result, it leaves open the possibility that other states will abandon this methodology in the future, as the Utah Public Service Commission (“UPSC”) did with respect to the Modified Accord in 1998.  The OPUC Staff recognized this lack of permanency and entered into a stipulation with the Company that sought to create a more durable Hydro Endowment.
/  ICNU recommends that the Commission condition approval of the Revised Protocol on ensuring that customers permanently receive the benefits of the Pacific Northwest hydro resources.
/  

ii.
Structural Protections Are Necessary to Protect Against Cost Shifting Under the Revised Protocol

43 Another drawback of both the Original and Revised Protocols is that they do not provide structural protections against the costs of load growth in Utah.
/  Moreover, adoption of either the Original or Revised Protocol would provide the Commission with no ability in future rate cases to address any cost-shifting issues through a disallowance.  Instead, the Commission’s determinations on new resources would be confined to whether a particular resource is prudent.  Conditions should be adopted to enable the Commission to address cost-shifting issues.

44 PacifiCorp’s Eastern Control Area, and Utah in particular, are placing the most growth pressure on the system.
/  This concern, in part, led Staff to propose the Control Area methodology and Public Counsel to propose its Situs methodology.  PacifiCorp has acquired or is acquiring many expensive new resources to serve load growth in the Eastern Control Area.
/  In addition, PacifiCorp expects the trend in Utah load growth to continue in the future.
/  Under these circumstances, the Commission should not adopt a permanent allocation methodology for Washington, unless it imposes appropriate conditions to address cost shifting.

45 Finally, the provisions in the Revised Protocol that call for additional study of the cost-shifting problem do not provide Washington customers with sufficient protection.  This measure is preferable to the Original Protocol, but it provides little assurance that any structural protections will be developed and implemented.  This issue is not significant if the Commission adopts the Revised Protocol as an interim methodology, but the Commission should ensure that actual structural protections are put in place before approving a permanent cost allocation methodology.

iii.
Rate Credit and Mitigation Measures Are Necessary to Ensure that Customers Are Not Harmed

46 The Revised Protocol also fails to provide any assurance that Washington customers will benefit from the new methodology or that rates will not deviate dramatically under the new allocation from the allocation currently in place.  In Utah, however, PacifiCorp entered into a stipulation that provides rate mitigation measures associated with implementation of the Revised Protocol.
/  These measures place hard rate caps on Utah rates under the Revised Protocol as compared to the Rolled-In methodology.
/  The Commission should implement similar measures in Washington to protect against any significant increase in rates based upon implementation of the Revised Protocol. 

3.
If the Commission Authorizes a Rate Increase, It Should Adopt the Revised Protocol and Order Conditions to Benefit Customers 

47 Adopting the Revised Protocol is not the optimal outcome with respect to allocation issues in this proceeding, and Mr. Falkenberg believes Hybrid to be a better solution for Washington customers.
/  Nevertheless, ICNU is willing to support the Revised Protocol, with ICNU’s proposed conditions, in order to put in place an allocation methodology that benefits Washington customers and in recognition of the value of having a consistent inter-jurisdictional cost allocation methodology among the states.  Although the Revised Protocol is not perfect, it would be a workable methodology with the conditions described by Mr. Falkenberg.  

48 In summary, if the Revised Protocol is adopted, the Commission should impose the following conditions.  First, PacifiCorp customers should receive the appropriate value for the load following and dynamic overlay benefits of the Company’s hydro resources and ensure that customers will continue to receive those benefits if another jurisdiction abandons the Revised Protocol in the future.  Second, some measure is needed to address cost-shifting.  This could be accomplished by adopting Mr. Falkenberg’s MSP adjustments and allowing parties to challenge costs resulting from Utah load growth in future proceedings.  Third, the Commission should adopt rate mitigation measures to ensure that customers benefit from the Revised Protocol.  Fourth, ICNU recommends that the Commission adopt conditions that allow the Commission to revisit the Revised Protocol to adopt changes approved by other states or in the event that ScottishPower sells, merges, or otherwise transfers PacifiCorp.
/  Finally, the Commission should order PacifiCorp to recalculate its revenue requirement utilizing the Revised Protocol.
/  

D.
The Settlement Does Not Account for Adjustments Advocated by Non-Settling Parties 

49 The Settlement adopts certain adjustments proposed by Staff, but it virtually ignores the revenue requirement adjustments proposed by ICNU and Public Counsel,
/  including adjustments pertaining to the Eastern Control Area resources and MSP adjustments regarding the Protocol.
/  In place of the revenue requirement adjustments proposed by Public Counsel and ICNU, the Settlement includes an “unspecified ICNU/Public Counsel adjustment[]” of just $600,000.
/  This sum is not directed at any specific ICNU or Public Counsel adjustments, nor does it adequately represent the value of ICNU and Public Counsel’s adjustments, which total at least $15.8 million.  As a result, the Settlement is only a compromise of the disputes between PacifiCorp and Staff.
/  

50 Adopting the Settlement without incorporating ICNU’s adjustments would be contrary to the public interest and inconsistent with Commission precedent, because it would allow PacifiCorp to recover costs that are non-recurring, imprudent, and do not benefit ratepayers.  The Commission has previously removed costs it considered non-recurring, one-time expenses that a utility is not likely to experience again during the term of the proposed rates.
/  Similarly, ratepayers are not responsible for any costs or expenses that were imprudent or the result of Company errors.
/  Finally, regardless of prudence, all costs and expenses that do not benefit ratepayers or were incurred to benefit shareholders should be removed from rates.
/  

51 In addition to the reductions in the Settlement, the evidence in this proceeding demonstrates that approximately $8.9 million in ICNU revenue requirement adjustments, and at least $6.9 million in Public Counsel revenue requirement and cost of capital adjustments, are appropriate.  Adopting these adjustments along with the adjustments in the Settlement would completely offset the Settlement rate increase.  Further, if the Commission elects to utilize the Revised Protocol, the result would likely be an overall rate reduction.  Below is a summary of ICNU’s proposed adjustments. 

1.
Additional Adjustments Must Be Made to the Costs of the Company’s Eastern Control Area Resources

52 PacifiCorp’s rates will include inflated costs if the Commission fails to make adjustments related to the Eastern Control Area resources.  As explained above, the Settlement virtually ignores power cost adjustments regarding the Eastern Control Area because Staff did not review these resources.
/  Mr. Falkenberg carefully reviewed the Company’s overall power costs, including resources in the Eastern Control Area, and demonstrated that PacifiCorp’s power costs have been inflated due to faulty modeling and the failure to remove nonrecurring and imprudent costs.
/ 

53 While the Settlement contains a number of adjustments, few relate to the Eastern Control Area.  Attachment B to the Settlement reduces PacifiCorp’s net power costs by $20.9 million to $534.1 million.
/  However, of the $20.9 million in power cost reductions in the Settlement, only $2.3 million are related to Eastern Control Area resources.
/  

54 The unreasonableness of the $534.1 million of net power costs proposed in the Settlement is demonstrated by the fact that the Company recently settled its 2003 Utah rate case based on net power costs of $512 million, which is more consistent with Mr. Falkenberg’s recommended net power costs in this proceeding.
/  Notably, the Utah rate proceeding utilized the same test year as this proceeding.
/  Mr. Falkenberg’s adjustments to the Company’s Eastern Control Area resources include the market cap adjustments, the WAPA contracts, the Gadsby project, certain long-term contract adjustments, and numerous extraordinary or imprudent outages, including the Hunter Unit 1 outage.  

a.
The Settlement Ignores the Market Cap Adjustment for Eastern Control Area Resources

55 Although Staff and the Company agreed to a market cap adjustment for the Bridger unit, a coal-fired Western Control Area resource, they failed to make the same adjustment for coal-fired resources in the Eastern Control Area.  The market cap adjustment corrects an understatement in the Company’s GRID study of the generation from the Company’s coal plants.
/  As explained by Mr. Falkenberg, however, the market cap adjustment is not control area specific.
/  Thus, there is no rationale to apply the market cap adjustment to just one of the Company’s coal fired resources.
/  

b.
PacifiCorp Overestimated Its Outage Rates

56 An increase in outages of PacifiCorp’s thermal generators, a majority of which are Eastern Control Area resources, has contributed significantly to the increase in power costs since the Company’s last general rate case.
/  PacifiCorp’s outage rates have increased by 20 percent, increasing power costs by $20.9 million on a total company basis.
/  Mr. Falkenberg demonstrated that much of this increase is related to imprudent, “highly unusual and clearly non-representative” outages.
/  

57 The Company included the most costly outage in recent memory, the 2001 Hunter outage, in its GRID study, even though the outage was “a catastrophic, one-time event . . . [that] had a devastating effect on PacifiCorp’s power costs.”
/  Under the terms of the Settlement, which adopts the Company’s modeling, such a catastrophic event is presumed to occur once every four years.
/  A more realistic assumption, however, is to assume that such an outage will not occur in the near future.
/  Moreover, the Commission has not reviewed the prudence of the outage, and the Company has failed to present any evidence on this topic in this case.  Finally, the Company has made adjustments in other states to exclude the Hunter 1 outage from base rates.
/  There is no reason not to make the same adjustment in Washington.  

58 Mr. Falkenberg also established that it would be inappropriate to include the outage rates for the Company’s new combustion turbines (“CTs”) that occurred during initial operation and testing of these units because they are not expected to reoccur.
/  Moreover, outages that the Company has admitted were imprudent, such as the Jim Bridger Unit 4 outage, should be excluded.
/  Finally, the evidence demonstrates that PacifiCorp inappropriately included in its power cost study several abnormal or catastrophic outages that have not been pro-formed out
/ and minor outages that were caused by errors of the Company’s personnel or contractors.
/  
c.
PacifiCorp Failed to Impute Revenues from the Imprudent WAPA Wheeling Contracts

59 The Commission should reduce PacifiCorp’s revenue requirement by imputing revenue from the Company’s non-compensatory wheeling contracts with WAPA.
/  These contracts were imprudent when signed because they failed to include a process to compensate the Company for increasing costs of service.  

60 In 1962, Utah Power and Light Company (“Utah Power”) entered into a fixed-rate, 80-year contract to wheel power for what became WAPA.
/  Later, Utah Power bought the transmission system of CP National Corporation, acquiring another wheeling contract with WAPA.
/  The wheeling rate for these contracts (the “Wheeling Contracts”) was set at $4.20 per kilowatt-year and did not include any significant escalation methodology to compensate the Company for increasing costs.
/  In 1987, PacifiCorp and WAPA renegotiated the Wheeling Contracts.
/  The revised Wheeling Contracts allowed for a two-tier pricing structure, allowing the last 100 MW of transmission service to be set according to a formula.
/  

61 The WAPA Wheeling Contracts are not compensatory compared to other standard wheeling rates charged by the Company.  PacifiCorp previously acknowledged that the WAPA Wheeling Contracts are not compensatory and that FERC authorized the Company to increase a portion of those rates.
/  PacifiCorp’s wheeling costs are much higher now, as are the wheeling rates of most utilities.  It is a basic premise of utility service that the costs associated with that service increase over time.  However, PacifiCorp admits that the WAPA contract is an 80-year fixed rate contract without significant escalator clauses.
/  A reasonable utility entering into a transmission contract should have anticipated this fact and incorporated a price adjustment based on the knowledge that such costs increase over time—it was imprudent for PacifiCorp not to do so.

62 Other Commissions have required PacifiCorp to impute the revenue for the WAPA Wheeling Contracts.
/  For the past 21 years, the UPSC has found the wheeling contracts to be non-compensatory and ordered that revenues be imputed based on the then-current FERC wheeling rate.
/  In 2001, the OPUC reduced PacifiCorp’s revenue requirement to offset the WAPA contract due to concern about Oregon “retail customers subsidizing contracts” like the WAPA contract.
/  ICNU suggests that the WUTC should impute revenues under the WAPA contract based on PacifiCorp’s current FERC wheeling rate.

d.
PacifiCorp Did Not Account for the Benefits It Received from the Gadsby Project

63 PacifiCorp obtained a $7.5 million concession from General Electric (“GE”) when the Company negotiated the Gadsby CT purchase that is not reflected in the rate base in this proceeding.
/  Under the agreement with GE, this credit was realized as a waiver of rental fees, rather than a reduction to the cost of the project.
/  By structuring the credit in this manner, the Company retained the benefit for its shareholders rather than its customers.
/  In contrast, if PacifiCorp had structured the concession “as a reduction in price, then customers would have been better off for the next 25 years.  Unfortunately, that wasn’t done.  It was a concession that was obtained in a way that only helped PacifiCorp’s shareholders . . . .”
/  ICNU requests the Commission offset the Company’s rate base because the Company had a conflict of interest in its negotiation for this concession.  Washington ratepayers are entitled to the credit that PacifiCorp received for this high cost resource.
/
e.
PacifiCorp Inappropriately Failed to Impute the Benefits of the Company’s Long-Term Transactions to Ratepayers

64 PacifiCorp used the unproven and highly speculative Black-Scholes model to evaluate the Morgan Stanley and Sempra call options and the West Valley lease.  This method assigns an “option value” to each resource, which forms the basis of the Company’s determination to enter into the contract.  Although PacifiCorp models all of the costs of these resources in its GRID study, it fails to include the “option values” that initially led the Company to select those contracts.
/  The Company also fails to impute the benefits of the System Integrity Clause of the P4 Production Contract, but it includes the transaction’s costs.  In order to achieve proper balancing of costs and benefits, the option value of the Morgan Stanley and Sempra contracts and the West Valley lease, and the additional power cost savings under the P4 Production Contract, must be imputed to the Company’s Washington ratepayers.  
2.
PacifiCorp Withheld the Benefits of the BPA Settlement From Washington Ratepayers

65 As a result of a faulty meter, PacifiCorp mistakenly delivered power to BPA between November 16, 2000, and April 4, 2001, during the western power crisis.
/  As compensation for the mistaken delivery, BPA and the Company agreed that BPA would deliver 100 megawatts (“MW”), or 41,600 MW hours (“MWh”), of firm energy in July and August 2003 and 50 MW, or 21,600 MWh, of firm energy in October 2003.
/  The Company’s revenue requirement should be reduced by Washington’s share of the BPA settlement amount.

66 Inclusion of the BPA settlement amount is proper because all other short-term contracts, including those that terminated before the end of the pro forma period, are included in the Company’s Washington rates.
/  Although the Company normally inputs all known short-term firm transactions executed prior to the filing of the rate case into its GRID study, PacifiCorp failed to include the power resulting from this settlement.
/  As Mr. Falkenberg stated, “[t]he Company has made it a practice of including all of the actual short-term firm transactions.”
/  There is no reason why the BPA settlement “should be excluded and the others included.”
/  

3.
A Normalized Four-Year Approach to Steam Maintenance Expense Will More Accurately Reflect Future Conditions 

67 PacifiCorp calculated its steam maintenance expenses for purposes of this proceeding using the actual costs booked to FERC accounts for the period of April 2002 through March 2003.
/  PacifiCorp’s proposal violates the principle that test year costs should be representative of those that will be incurred when rates are in effect.  This principle requires normalization of test year costs to exclude any extraordinary events and other nonrecurring costs.
/  

68 PacifiCorp’s proposed one-year period is not representative of the Company’s steam expenses for an average year because the total number of overhaul days for 2003 was extremely high compared to other years.
/  The overall 2003 maintenance expense is “substantially more than the maintenance expense” in 2000, 2001, 2002, 2004, or 2005.
/  Further, because major overhauls of large thermal plants are scheduled once every four years, the use of one historical year to forecast steam maintenance expenses does not take into account the non-uniform or long-term cyclical nature of thermal plant maintenance.
/  Mr. Schoenbeck explained: 

[T]he basic notion is [the Company doesn’t] have major overhauls on all the units every year, so it’s hard to focus on one year.  That’s why I believe [the Commission] need[s] to look at a series of years, just like many other utilities do on the West Coast, and PacifiCorp did not.
/

Adoption of the four-year historical average will correct this problem and reduce the Company’s forecasted steam maintenance expenses by $861,000 on a Washington basis.
/
4.
The Company’s Outside Expenses Have Been Significantly Inflated and Are Not Representative of Future Conditions

69 Mr. Schoenbeck demonstrated that it is appropriate to exclude those outside services costs that are associated with non-utility functions or non-regulated affiliates, provide personal benefits to employees, do not provide clear benefits to ratepayers, or are related to expenses that are recovered under other regulatory mechanisms.
/  The following specific outside expenses should be excluded from the Company’s revenue requirement: 1) litigation expenses concerning the Snake River Valley Electric Association lawsuit; 2) MSP expenses; 3) income tax preparation expenses for certain PacifiCorp employees; and 4) certain accounting expenses.  

70 Litigation expenses concerning the Snake River Valley Electric Association lawsuit totaled $1.7 million, or 66 percent of all of PacifiCorp’s non-recurring litigation expenses.
/  The Commission has previously removed the cost associated with uncommon or nonrecurring litigation that was not expected to be repeated in the future.
/  Due to the unique, non-recurring nature of this particular expense, and the magnitude of the expenses relative to other cases, the costs of the Snake River case should be excluded from the normalized outside services expenses in the Company’s rates.
/  Mr. Schoenbeck’s litigation expense adjustment also is consistent with an overall reduction of approximately $1 million in legal expenses from 2004 to 2005
/ and PacifiCorp’s plans to reduce outside legal expenses by increasing its internal legal department.
/
71 The MSP process was a lengthy process intended to achieve a common basis of regulatory rules and cost recovery among PacifiCorp’s six jurisdictions.  PacifiCorp undertook this process to benefit shareholders rather than ratepayers.
/  In addition, as evidenced by the Settlement, the parties in Washington have not reached agreement concerning the appropriate allocation methodology in this state.  Thus, the customers have not benefited from the process because the “MSP expenses do not offer any future or ongoing benefits to ratepayers.”
/  Moreover, the MSP process is a non-recurring event that should be excluded from the Company’s rates.
/  All outside services costs associated with the MSP should be excluded from the Company’s revenue requirement.
/  

72 Expenses for certain income tax preparation fees and tax payments also should be excluded from the normalized outside services expenses.  These expenses include “tax services to PacifiCorp employees who became subject to the jurisdiction of tax authorities outside of the individual’s home country.”
/  Washington ratepayers should not bear the costs of PacifiCorp’s choice to provide its international employees free tax preparation services.
/
73 Finally, Mr. Schoenbeck established that certain accounting expenses should be excluded from normalized rates.  Work products that are for the benefit of the corporate owner rather than the utility should not be included in Washington’s rates.
/  In addition, expenses related to the computing and filing of tax returns should be decreased because the Company recovers its tax costs through regulatory imputation.
/  PacifiCorp alleged that these adjustments should be rejected because they may contain some “errors.”
/  However, any errors are due to the Company’s failure to adequately identify its costs in this proceeding, despite the fact that the Company has provided more detailed explanations in past proceedings.
/  More importantly, Mr. Schoenbeck reevaluated his overall accounting adjustment and found that “it is still entirely appropriate.”
/  In addition, the reasonableness of Mr. Schoenbeck’s adjustment is illustrated by the dramatic drop in the Company’s outside services fees from $52 million in 2002 to $37 million in 2004.
/  

E.
There Are No Disincentives Regarding Demand Side Management In Washington and Adopting the Settlement Proposal to Pursue Decoupling Creates an Expensive and Unnecessary Proceeding

74 The Settlement recommends that the Commission “address the issue of whether it is in the public interest to investigate a true-up mechanism designed to eliminate financial disincentives associated with the Company’s demand-side initiatives . . . .”
/  Such an investigation is unwarranted because the Company currently has a system benefit charge (“SBC”) in Washington that allows it to recover all of its prudently incurred demand side management (“DSM”) costs, and the record does not demonstrate that there are any disincentives preventing the Company from investing in DSM.
/  

75 PacifiCorp’s investments in DSM increased dramatically under the SBC, from $2.8 million in 2001 to $6.5 million in 2002.
/  There is no evidence that PacifiCorp has failed to make DSM investments due to any alleged financial disincentives.
/  In addition, there is no evidence that Staff evaluated whether there are any actual financial disincentives to DSM or whether a true-up or decoupling mechanism like NRDC discussed in this proceeding would work in Washington.
/  Finally, a previous PacifiCorp true-up mechanism in Oregon that had been advocated by NRDC increased rates for all customer classes and was abandoned after opposition by ratepayers and the OPUC Staff.
/  Staff admitted that they had not reviewed any evidence or results from the Oregon program to determine whether decoupling would be in the best interest of customers in Washington.
/  Thus, there is an insufficient record to initiate an investigation into this issue.

F.
The Commission Should Not Defer or Amortize Any Costs Associated with the Trail Mountain Mine or the Environmental Remediation Program

76 There is an inadequate record upon which to grant the Company’s request to defer and amortize costs associated with the Trail Mountain mine closure (“Trail Mountain”) or the Company’s environmental remediation program (“Environmental Remediation”).  The Settlement recommends that the Commission grant the deferrals and amortize these costs.
/  The deferred accounting requests related to Trail Mountain and Environmental Remediation are separate dockets that have not been formally consolidated with this proceeding, and the review of those costs should occur in those separate proceedings.
/  In addition, any recovery of deferred amounts should be postponed until the Commission adopts an inter-jurisdictional cost allocation methodology to determine the appropriate amount, if any, of these costs that should be allocated to Washington.

77 Staff did not conduct a comprehensive review of the costs associated with Trail Mountain or Environmental Remediation.  Staff has not prepared any documents, analysis, or other memoranda on these issues.
/  For example, Staff did not analyze the prudency of the Trail Mountain costs.  In fact, Staff initially opposed the Company’s proposal because the Trail Mountain “costs are directly related to Eastern Control Area power supply.”
/  At a minimum, the Commission should ensure that costs not associated with the Company’s portion of Trail Mountain are removed from PacifiCorp’s deferral request.
/  

78 The Trail Mountain costs also are problematic because the Settlement does not make clear whether the Company will be able to amortize costs that were incurred prior to the date of the Company’s deferral application.  The Commission is empowered to set rates on a prospective basis, and it would violate the rule against retroactive ratemaking to authorize a deferred account for costs incurred prior to the time the utility requests the deferral.
/  Despite the fact that the Trail Mountain Mine deferral request was filed on October 10, 2003, the Settling Parties “request that the Commission approve deferral of these costs as of April 1, 2001” and that “amortization commenc[e] with the establishment of the deferral, April 1, 2001 . . . .”
/  Although Staff and the Company asserted at hearing that only half the Trail Mountain costs would be amortized and included in rates, this is not clear from the terms of the Settlement.
/  The Commission should clarify that it will not grant a deferral or amortization of any amounts incurred prior to the date of a deferral application.  

G.
PacifiCorp Has Not Justified An Interim Rate Increase

79 The Settling Parties recommend that, if the Commission conditionally approves the Settlement or approves a revenue requirement increase different than that recommended in the Settlement, PacifiCorp be authorized to increase rates $15.5 million as an “interim measure,” subject to refund, pending the final outcome of the proceeding.
/  There is no evidence that PacifiCorp is entitled to interim rate relief under the standard applied by this Commission.  In addition, the Settling Parties have not presented any evidence or compelling argument that PacifiCorp should receive a larger rate increase on an interim basis if the Commission finds that a smaller rate increase is warranted.

80 Interim rate relief granted prior to the completion of a general rate case is an extraordinary remedy that is justified only when a utility can demonstrate that it is experiencing a financial emergency or other extreme need.
/  In PNB, the Commission denied a request for emergency rate relief because the Commission concluded that there was “no significant evidence of service impairment” and drew six conclusions regarding interim rate relief.
/  These conclusions have come to make up the PNB standard and have been consistently reaffirmed in subsequent Commission decisions.
/  

81 There is no dispute that PacifiCorp is not experiencing financial conditions sufficient to warrant interim rate relief under the PNB standard.
/  PacifiCorp and Staff acknowledge that they “aren’t asking for interim rate relief as it’s traditionally defined by this Commission.”
/  However, neither the Settlement nor the supporting testimony identifies the legal basis or the factual grounds upon which the Settling Parties believe that their “interim measure” is warranted.  Under these circumstances, there is no reason to grant the interim measures proposed by the Company.

IV.
CONCLUSION

82 The Commission should reject the Settlement because it is inconsistent with both the Rate Plan and the Amending Order, and PacifiCorp has failed to prove that it is entitled to an increase in revenue requirement.  However, if the Commission accepts the Settlement, the evidence in this proceeding demonstrates that the Commission should: 1) adopt the Revised Protocol, with Mr. Falkenberg’s conditions, as an appropriate inter-jurisdictional cost allocation methodology; 2) adopt the additional revenue requirement and cost of capital adjustments proposed by ICNU and Public Counsel; 3) deny the request to defer and amortize costs associated with the Trail Mountain Mine and Environmental Remediation; 4) refuse to initiate a separate proceeding regarding any alleged DSM disincentives; and 5) reject the interim rate relief request. 
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