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WASTE MANAGEMENT’S RESPONSE TO JOINT MOTION FOR EXTENSION OF TIME TO FILE PETITIONS FOR ADMINISTRATIVE REVIEW


1. The Applicant Waste Management of Washington, Inc. (“Waste Management”) agrees that Mr. Van Kirk’s request for an extension of time to take care of his family during the last month of his wife’s pregnancy is reasonable and appropriate.  As Mr. Van Kirk stated, Waste Management has agreed to an extension of at least one week and will readily agree to an additional extension if his family situation warrants more time beyond a one-week continuance.  Waste Management does not, however, agree that the other bases offered by Protestants warrant any further delay beyond the extension discussed above, and therefore Waste Management objects to Protestants’ request.

2. Waste Management filed its application for authority to provide statewide regulated biomedical waste services on December 29, 2011.  Over a year of unusually intensive administrative litigation followed.  Additional delay will interfere with Waste Management’s ability to provide the competitive service which the Presiding Officer has ruled to be in the public interest.
3. Protestants justify their request for an additional two-week continuance – until March 28, 2013 – based on the vacation plans of Stericycle’s other attorney Steve Johnson, and based on the WRRA Protestants’ plan to bring on a second attorney in addition to their seasoned attorney James Sells.  Neither of these reasons warrants allowing any further delay in resolving this long-standing application.
4. Mr. Johnson’s vacation is scheduled to begin on March 9, three days after the current March 6 filing deadline, and still more than a week away.  Although Stericycle contends that this vacation will make Mr. Johnson unavailable to review and revise Mr. Van Kirk’s draft petition for administrative review, Stericycle does not suggest that Mr. Johnson has been unavailable this week or is unavailable now to prepare, or at least help prepare, the petition himself.  Of course, Mr. Johnson is a very experienced UTC lawyer and has been involved in every step of this Application proceeding, including every minute of the hearing.  He is more than qualified to prepare Stericycle’s petition without assistance from anyone else.  Moreover, the lengthy post-trial briefs Stericycle submitted last month dealt in significant depth with the issue of whether the public’s desire for competition justified the Commission’s serving that public interest.  Mr. Johnson has, in fact, “actively participated in preparing every brief filed in this application proceeding.”  Van Kirk Decl. ¶ 7.  Stericycle and Mr. Johnson are exceptionally well-versed and familiar with the issue Stericycle will address in its petition for administrative review.
5. Alternatively, Mr. Van Kirk himself is fully capable of preparing and filing the petition for administrative review.  He was “the attorney for Stericycle who was primarily responsible for representing Stericycle at the hearing on this matter and for drafting Stericycle’s post-hearing brief,” which addressed the same issues which will be raised in the administrative appeal.  Joint Mot. ¶ 7.  Once Mr. Van Kirk returns from taking care of his family matters, he should have ample time to prepare Stericycle’s petition.  A further two-week delay to allow for Mr. Johnson’s final review is unreasonable, unnecessary and unwarranted.
6. The WRRA Protestants’ request also is unreasonable.  The WRRA Protestants are not substituting counsel.  They are merely adding counsel to their team which does not warrant any additional delay.  Mr. Sells is a highly-experienced UTC lawyer who has been involved in nearly every regulated biomedical waste proceeding before the Commission.  No reason is offered as to why he is incapable of timely preparing a petition for administrative review on an issue which he briefed in detail last month in the WRRA Protestants’ post-hearing briefs.  Moreover, the hearing record in this matter is not voluminous and is capable of being read by his new co-counsel in less than a day.  Finally, it is worth noting that the WRRA Protestants requested an extension until March 18, 2013 to bring their new co-counsel up to speed.  Joint Mot. ¶ 4.  Waste Management’s agreement to continue the filing deadline until March 13 should be more than enough time to accomplish that goal.
7. Waste Management requests that the Commission allow Protestants one additional week, until March 13, 2013, to complete their petitions for administrative review.  If Mr. Van Kirk’s family situation continues past March 6, 2013, Waste Management suggests that he notify the Commission and the parties.  Under those circumstances, Waste Management would agree to a further extension.
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