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SUMMARY

1 Olympic Pipe Line Company (“Olympic”) submits this Answer to Tesoro Refining
and Marketing Compary’s Firg® Motion for Summary Determination and to Strike Testimony filed
on June 6, 2002 (the“Motion™).

2. Olympic's response is divided into two parts: (1) procedurd, and (2) substantive.

3. On the procedura issues, Tesoro's motion for summary determination should be
rejected because (1) it relies on facts and materids outside of Olympic's direct testimony and isin

the nature of amotion for summary judgment; as a result Olympic is entitled to have the

1 Tesoro fashions its pleading as its “First Motion for Summary Determination.” Pursuant to
the Eleventh Supplemental Order in this proceeding, the deadline for filing dispositive motions in this
case was June 6, 2002. Tesoro's “First Motion” is therefore its only motion for summary
determination. Olympic was not served with any other dispositive motion from Tesoro besides the
“First Motion” prior to the June 6 deadline.
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Commission congder dl of itsrebuttal materids; (2) Olympic requests a continuance under

Rule 56(f) for needed affidavits to respond to Tesoro's motion; (3) because Tesoro waited Six
months to bring thismotion it is not in the public interest to grant its motion on the eve of the
hearings after al of the time and expense in preparing for the hearings, the hearings are scheduled
and the exhibits are marked; (4) Tesoro's delay will prgudice Olympic ; (5) Tesoro had six months
to file its mation and Olympic only has had six daysto respond. Thisisinsufficient and adenia of
due process, particularly given al of the other obligationsin the same time period to prepare for the
hearings and to file rebutta testimony; (6) Tesoro confuses the Commission's rulemaking
procedures and policy determinations on oil pipeline methodology with its fact-finding role. The
choice of methodology for oil pipelinesin Washington state is a maiter of policy that should be
reviewed in light of dl of the facts, including rebuttal testimony, and the Commissioners should have
an opportunity to question dl of the witnesses and review dl of the policy factors. Since 1983 the
Staff has recognized that the choice of methodology for oil pipelinesis a policy matter that needsto
congder the unique history and nature of the oil pipeline business.

4. On subgtantive issues, Olympic will show (1) even if Tesoro hed filed atimely
motion based only on Olympic's direct case (which it did not) Olympic should prevail; (2) Olympic
may rely on unaudited financid satementsin itsinitid casefiling; (3) Olympic has presented
aufficient evidence and policy arguments to justify use of the methodology it used; and (4) Tesoro's
motions to strike are not well taken and should be denied; and (5) Tesoro’s Motion is contrary to
the public interest.

I.  THEPUBLIC INTERST

5. “Unlike acourt of generd jurisdiction, the Commisson is obligated to regulate ‘in

the public interest.” RCW 80.01.040(2).” Twelfth Supplemental Order at 2, 110. Thisisthe

Commission’s paramount respongbility. Asthis Commission stated in response to Tesoro's efforts
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to have the Commission determine a key fact in this proceeding by issue preclusion, “[t]he public
interest would not be served by resolution of this sgnificant matter irrespective of the Commission’'s
determination of the actud facts. A Commission order on the merits could thereby resultin a
decison that failed to dlow Olympic an opportunity to earn afair return, or that alowed Olympic a
windfdl return & the expense of ratepayers.” 1d. Tha same concern should guide the Commission
here.

6. Tesoro's Motion ignores the public interest. As the Commisson stated in the Third

Supplemental Order:

First, it isclear that the Company isin direfinancid draits, in large part
due to the need for safety improvements. Its case on thisissueis
compelling. It has no shareholder equity, as such. It owes substantialy
more money than the book vaue of itsassets. It has seen its throughput
plummet because of mandated closure. 1ts only means to acquire funding
for its operations and needed capital projects are loans or capita
investments from its owners, or revenues from trangportation retes. The
Company is not financialy sound and it needs funds.

Second, it isequaly clear that safety must continue to be atop priority for

this Company. It isessentid that the Company have the means to buttress
its ability to operate safely, to support public confidence that it will operate
safely, and to avoid the occurrence of a mgor event that could precipitate

complete financia meltdown and deprive the shippers and the region of an

efficient and cost-effective means of trangportation.

Third Supplementa Order at 4, 11 9-10 (footnote omitted).

7. Thisisthefirst case in which this Commission has substantively addressed a
request for rate reief where the Commission’s pipeline safety responsbility has become an issue,
and, indeed, is one of the most important issuesinthiscase. See RCW 81.88 et seq. The
Commisson must assure itsdlf that this pipeine will have the ability to attract capital on reasonable

terms o that it can continue its capital program so that Olympic can accomplish its safety-related
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responsihilities. AsBobby Taley, Larry Peck and Howard Fox tetify in rebuttd, thereislittle
hope Olympic will be able to obtain the further loans needed to finance $66 million in capitd
expenditures when the rate relief Olympic requestsis granted.

8. Olympic will have audited financid statements by the end of July. The record
should remain open until then or the Commission should grant Olympic's Motion for a Continuance

(attached). Olympic’s Motion addresses the audit issue.

. TESORO’SMOTION ISNOT TIMELY

9. Olympic filed its direct testimony in this case six months ago on December 13,
2001. Tesoro had sx months to move to dismiss on the basis that this direct testimony was not
aufficient. During these Sx months, other evidence, other hearings, and now rebutta testimony, has
been filed and is available to the Commission to consder. All of thiswas produced at consderable
expense. Tesoro should be barred by laches from making a motion it could have made last
December. Infact, Tesoro could have made such a motion after the hearings on the interim ratesin
January, but it did not. If Tesoro beieved that Olympic's case did not meet the standard for a
primafacie casg, it had an obligation to this Commission and the other parties to this proceeding to
seek to have the case dismissed before this money and effort had been expended.

10. Tesoro'sMoation, if granted at this late date, would substantialy prejudice
Olympic. Had Tesoro acted in atimely manner and the Commission dismissed the case then,
Olympic could have refiled its case in January or February and begun collecting jut, fair,
reasonable and sufficient rates a the end of the statutory suspension period. Asit is, should
Tesoro's request be granted, Olympic will have unnecessarily gone six months without collecting a
jugt, fair, reasonable and sufficient rate, and then wait another seven months while its next rate case

proceeds to its concluson. The prejudice caused by this is compounded by the fact that, during

ANSWER - 4

[/Answer to Tesoro's First Motion for Summary
Determination.doc]



thistime, Olympic has collected interim rates that Tesoro would undoubtedly demand Olympic
refund.

[11.  STANDARD OF REVIEW
11.  Tesoro'sMoationisa“Mation for Summary Determination.” It does not meet the
sandards for dismissal because it introduces other evidence outside of Olympic’s direct case.
Pursuant to WAC 480-09-426, a motion to dismissisto be consdered under the standards for
consderation of motion made under CR 12(b)(6) or CR 50, as gpplicable, of the civil rules for
superior court.2 The standard for consideration for motions under either CR 12(b)(6) and CR 50

isthe same

In ruling on amotion for amoation for a directed verdict or judgment
notwithstanding the verdict, the court must accept the truth of the
nonmoving party’s evidence and draw dl favorable inferences that may
reasonably be evinced. . . The evidence must be viewed in the light most
favorable to the nonmoving party. . . The court may grant the motion only
where there is no competent evidence or reasonable inference which would
sugtain averdict in favor of the nonmoving party. If thereisany judifiadble
evidence upon which reasonable minds might reach conclusions that sustain
the verdict, the question isfor thejury.

Lockwoodv. A C & S, Inc., 109 Wash.2d 235, 243 (1987) (discussing the standard for motions

under CR 56) (citations omitted) (quotation marks omitted); see also Lawson v. State, 107
Wash.2d 444, 448 (1986) (For purposes of a CR 12(b)(6) motion, the plaintiff’ s factua
alegations are presumed to be true and an action may only be dismissed if it appears beyond a

2 The other standard listed in WAC 480-09-426, CR 12(c), is not applicable in thiscase. CR
12(c) concerns motions for judgment on the pleadings “[alfter the pleadings are closed. The
pleadings in this proceeding have not been closed and CR 12(c) therefore does not apply.
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doubt that the plaintiff can prove no set of facts, condgstent with the complaint, which would entitle
the plantiff to relief).

12.  Withregard to amotion for summary determination under WAC 480-09-426, that
rule states that a party requesting summary determination must show that "the pleadingsfiled in the
proceeding, together with any properly admissible evidentiary support, show that there is no
genuine issue as to any materid fact and the moving party is entitled to summary determination in its
favor." The Commisson consders motions for summary determination under "the standards
applicable to amotion made under CR 56 of the civil rulesfor superior court.” 1d. Theavil rules

provide:

The judgment sought shdl be rendered forthwith if the pleadings,
depositions, answersto interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue asto any
materia fact and that the moving party is entitled to ajudgment as a matter
of law.

CR 56(c). The moving party bears the burden of demonatrating an absence of any materid fact
and entitlement to judgment as a matter of law. Greater Harbor 2000 v. Sedttle, 132 Wn.2d 267,

279 (1997). A materid fact is one of such nature that it affects the outcome of litigation. Morrisv.
McNichal, 83 Wash.2d 491, 494 (1974).

IV. OLYMPICHASMADE ITSPRIMA FACIE CASE FOR A GENERAL
RATE INCREASE

A. Olympic IsNot Obligated to Proceed on Alternative Case Theoriesin
Olympic's Case-in-Chief

13. A centra question raised in this proceeding is whether Olympic's intrastate rates
should continue to be based on and accepted on the same basis asinterdtate rates or whether to
use a methodology that would produce a different result. Since 1983, the WUTC tariffs for

Olympic have been filed at the same time and on the same basis as interdate rates filed at the
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FERC. Whilethe Commission has the right and power to make policy determinations on
methodologies for oil pipdine companies, Olympic has the right to file on the same bass asiit has
snce 1983, absent aforma policy determination for oil pipeline companies to the contrary.

14.  When Olympic commenced this docket on October 31, 2001, it requested that the
sequence in this docket be to determine the appropriate rate making methodology first and then to
proceed with the submisson of testimony and exhibits in conformance with whatever methodol ogy
was selected. ("Petition of Olympic Pipe Line Company for a Policy Statement and Order
Clarifying Oil Pipeline Rate Methodology,” filed October 31, 2001.) On November 26, 2001, the
Commission "committed to address the issue of methodology in the context of the generd rate
proceeding,” and decided not to address the methodology issue as afirst step. (Third
Supplementa Order, Order Granting Interim Rélief, In Part, a 2, 14.) The Commission has
carefully stated that it has not made a policy determination on rate methodology in this matter.
However, a this point in the proceeding, parties other than Olympic have the burden to establish
that a deviation from past Commission practice is gppropriate in establishing anew rate for
Olympic. Olympic hasfiled a primafacie case that a generd rate incresse is appropriate under

federal methodology.3

3 If the other parties offer evidence that Olympic's financial data are inaccurate, or that
under DOC methodology, a different rate increase might be justified, Olympic may properly introduce
additional evidence in rebuttal thereto.

Rebuttal evidence is admitted to enable the plaintiff to answer new
matter presented by the defense. . . . Genuine rebuttal evidence is not
amply areiteration of evidencein chief but consists of evidence offered in
reply to new matters. The plaintiff, therefore, is not allowed to withhold
substantial evidence supporting any of the issues which it has the burden of
proving in its case in chief merely in order to present this evidence
cumulatively at the end of defendant's case. Ascertaining whether the
rebuttal evidenceisin reply to new matters established by the defense,

ANSWER - 7

[/Answer to Tesoro's First Motion for Summary
Determination.doc]



B. The Standard of Review Applicableto Tesoro'sMotion
15.  The proper sandard the Commission considers when deciding Tesoro's Motion is

asfollows.

Commission pleadings are Smilar, but not identical, to pleadingsin civil
litigation. A party filing acivil complaint makes dlegations of fact, which it
represents that it will prove by evidence submitted &t tridl. In reviewing a
motion to dismiss under CR 12(b)(6), the court asks whether the
allegations may be proved by any competent evidence. Documents
initiating these Commission dockets include a proposed tariff and proposed
accounting order, and "prefiled" evidence--documents including the written
testimony of witnesses--that the Company represents thet it would offer at
hearing to prove its need for the requested rdlief. In reviewing amotion
under WAC 480-09-426(1), the Commission uses the prefiled evidence to
define the pleadings origineting the proceeding.

The Stuation is dso anadlogous to CR 50, which dlows dismissal of a
proceeding at the conclusion of the plaintiff's presentation if, taking the
evidence in the light most favorable to the respondent, the evidence is
insufficient to support the complaint. A company seeking arate increase
has the burden of coming forward with sufficient evidence to support its
request.

In Commission proceedings, prefiled evidence is a party's evidence
supporting its case. Prefiled evidence serves an essentid regulatory
function. The Commission resolves complex, high-stakes, multiparty
litigation within time frames from start to completion thet are often shorter
than the civil courts can schedule and hold atrid. Prefiled evidenceis one

however, is adifficult matter at times. Frequently true rebuttal evidence will,
in some degree, overlap or coalesce with the evidence in chief. Therefore,
the question of admissibility of evidence on rebutta rests largely on the trial
court's discretion, and error in denying or allowing it can be predicated only
upon a manifest abuse of that discretion

State v. White, 74 Wash.2d 386, 394-95 (1988) (citations omitted); see also Tegland, Washington
Practice, Vol. 5A, § 611.16, p. 451 (West 1996).
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of the means by which this efficiency isaccomplished. Other partiesrely
on the prefiled evidence as the basis for preparing their cross examination
of witnesses and in formulating their responsive evidence. If thereisno
cross examination and no responding evidence--as may happen, for
example, in the event of a settlement--a party has no absolute right to
provide additiona evidence in support of its position.

Therefore, in reviewing the motions and the arguments for and againgt the
motions, the Commission asks whether, putting the prefiled evidence in the
light most favorable to the Company, the Commission would grant the
requested relief. . . .

WUTC v. Puget Sound Enerqy, Inc., Docket No. UE-011163, 2001 Wash. UTC Lexis 334, at
*8-10 (Oct. 2001).

16.  According to the Washington Practice and Procedures Manud, when considering

amotion to dismiss under 12(b)(6):

While the factud dlegations of the complaint must be accepted as
true for the purposes of a 12(b)(6) motion [Dennisv. Heggen, 35 Wn.
App. 432, 667 P.2d 131 (1983)], the motion will only be granted if it
appears beyond doubt that the plaintiff can prove no set of facts consstent
with the complaint that would entitle plaintiff to relief. [Orwick v. City of
Sedttle, 103 Wn.2d 249, 692 P.2d 793 (1984).] Thus, any hypothetical
fact Stuation thet islegdly sufficient to support plaintiff's daim and is
concelvably raised by the complaint will defeat a 12(b)(6) motion.
[Havorson v. Dahl, 89 Wn.2d 673, 574 P.2d 1190 (1978).]

Kely Kunsh, Washington Practice Vol. 1, Methods of Practice, § 6.2, pp. 79-80 (West 1997).

Rule 12(c) providesthat alitigant may file amotion for judgment
on the pleadings after the pleadings are closed but within such time so as
not to delay thetrid. A moation for judgment on the pleadings differs from
amotion under Rule 12(b) [see section 6.2] in that the latter may be made
and ruled upon before an answer isfiled. A motion for judgment on the
pleadings differs from a motion for summary judgment under Rule 56 [see
section 6.7] in that in ruling on the l&tter, the court may examine maiters or
afidavits outsde the pleadings. If extringc matter is consdered in
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connection with a Rule 12(c) motion, the court will treet the motion as one
for summary judgment. If the movant is entitled to judgment under either
rule, it isimmaterid which onethetriad court relies upon. [Loger v.
Washington Timber Products, Inc., 8 Wn. App. 921, 509 P.2d 1009
(1973).]

For a court to render judgment on the pleadings, the alegationsin
the pleadings will be congtrued drictly againg the movant, and only where
it appears that the matter can be determined upon the pleadings (i.e., there
are no fact issues requiring trid and the issues can be determined as a
matter of law) can such amotion be granted. [Hodgson v. Bicknell, 49
Whn.2d 130, 298 P.2d 844 (1956).]

Kdly Kunsh, Washington Practice, Methods of Practice, | § 6.4, pp. 81-82 (West 1997). Thus,
Tesoro's motion must be assessed againgt Olympic's case done, viewed in the light most favorable

to Olympic, with dl inferences resolved in Olympic's favor.

The mation to dismiss for failure to state aclaim on which rdlief can
be granted [CR 12(b)(6); see Section 6.2] and the motion for judgment on
the pleadings [CR 12(c); see Section 6.4] test the legd sufficiency of the
pleadings, accepting as true the alegations of the non-moving party. A
motion for summary judgment [CR 56], on the other hand, alows the court
to look beyond the pleadings to test the potentia for proof of the
alegations and the existence of any genuine issues of materid fact. If no
suchissues of fact exig, the court may render summary judgment. If
controverted facts do exi<, the issues must be tried.

The raionde underlying summeary judgment is the dimination of
trias where only questions of law remain to be determined. [Brown v.
Spokane County Fire Protection Digt. No. 1, 100 Wn.2d 188, 668 P.2d
571(1983)]....

The Washington courts have taken the traditiona position that
summary judgment is not proper if thereis any doubt about the existence of
atriableissue. [Money Savers Pharmacy, Inc. v. Koffler Stores (Western)
Ltd., 37 Wn. App. 602, 682 P.2d 960 (1984).] The moving party hasthe
burden of clearly demongtrating the absence of a genuine issue of fact.
[Spurrdl v. Bloch, 40 Wn. App. 854, 701 P.2d 529 (1985).] The party
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againg whom the motion is made is entitled to the favorable inferences
even from undisputed evidence. [Haligan v. Pupo, 37 Wn. App. 84, 678
P.2d 1295 (1984).]

Kely Kunsh, Washington Practice Methods of Practice, | 8 6.7, pp. 83-85 (West 1997) (citations

provided in part).
C. Olympic's Filing Congtitutes a Prima Facie Case

17.  Olympic has satisfied the requirements for establishing a primafacie case.

It is generdly said that when ruling on amoation for judgment as a matter of
law, the moving party's evidence will be disregarded and the nonmoving
party's evidence and al reasonable inferences therefrom will be accepted
astrue. [See, eq., Davisv. Early Congruction Co., 63 Wn.2d 252, 386
P.2d 958 (1963).] Further, it has been said that the nonmoving party is
not bound by his or her own unfavorable evidence and "is entitled to have
his case submitted to the jury on the basis of the evidence which is most
favorable to his contention.” [Spring v. Department of Labor and
Industries, 96 Wn.2d 914, 640 P.2d 1 (1982), apped after remand 39
Wn. App. 751, 695 P.2d 612 (1985).]

Orland & Tegland, Washington Practice, Val. 14, 8 262, pp. 536-37 (West 1996).4

D. For Purposes of ThisMotion, Olympic's Use of Unaudited Financial
Information In Its Direct Caseis Proper

18.  On March 21 and June 13, Olympic asked for a continuance of to enable the audit
work to be completed. At the April 4, 2002 hearing, Commissioner Oshie, said:

And we do understand that those audits will be completed at some time,
but it certainly goesto the weight of the evidence and the weight that we
give thosefinancid satementsif they are unaudited.

Hearing Transcript, Vol. XVII, a 1804 (April 4, 2002).

4 Tesoro's use of deposition testimony in the motion is unfair and improper. At this stage, the
Commission must assess Olympic's case alone, viewed in the light most favorable to Olympic.

ANSWER - 11

[/Answer to Tesoro's First Motion for Summary
Determination.doc]



19.  Thereisno regulatory requirement for audited financia statements for integrated
pipdine companies. Seeg, e.q., Title 81 RCW; Chapter 480-09 RCW. Olympic witness Leon P.
Smith dso tedtified on rebuttd to the following:

Q. What are the problems with Mr. Brown' s assertion that audited
financid data must be used for the test period?

A. Many components of an oil pipelin€ s cost of service are drawvn
from the carrier’ s Form 6 Report (e.g., operating expenses). Itismy
undergtanding that the Commission aso relies on the Form 6 for ail pipeline
ratemaking. The Form 6 isnot an audited financia statement. Likewise the
projections used for the pro forma adjustments, by their very nature,

cannot be based on audited financias, but they represent the best estimates
of management. Mr. Brown's assertion that data for ail pipdine ratefilings
must be drawn from audited reportsis not accurate. Based on my
experience, ratesfor oil pipeineswere rarely, if ever, based directly on
audited financid statements.

Q. What are the problems with Mr. Brown’ s assertion that “ budget”
estimates “do not provide a proper basis for development of test period
(pro forma) costs because those costs are not based on actua costs
incurred during the base period.” (Ex. JFB-1T at 12)

A. As| have gated above, the FERC' sregulations for ail pipelines
require that the test period be forward-looking. From reading the
Commission regulaions, it is my understanding that the FERC' s concept of
atest period correlates to the Commission's concept of pro forma
adjusments. Accordingly, it has been my experience that budget forecasts
are frequently relied on for determining test period amounts. Indeed, it is
not possible to generate the type of forward-1ooking numbers envisioned
by the FERC' stest period concept without relying on the type of forecasts
that budgets normaly contain. While there may be legitimate differences of
opinion concerning the gppropriate dollar amount for a particular item, Mr.
Brown’swholesae rejection of budget estimates and his proposed
adjustments to operating expenses are not consstent with the FERC's
standards for the test period. Pipeline companies develop budgets for
management's financial and operation purposes based on their best interna
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projections. It isappropriate for the FERC and the Commission to rely on
projections contained in the manageria budget reports asthe carrier’ s best
estimate of future operating costs for ratemaking purposes.

Exhibit No. __ (LPS-1T) at 20-21.

20.  Thefinancid evidence submitted by Olympic in its direct case, sanding alone and
viewed in the light most favorable to Olympic, is sufficient to establish a prima facie case that the
rate proposd in Olympic's tariff revison No. 22 isfair, just, reasonable and sufficient.

21. It isonly after Tesoro submitted 31 references to depositions, four references to
interim rate case exhibits and atranscript reference to the interim case that Tesoro can make its
Mation. Olympic is entitled to submit dl of its rebuttal testimony in response to what isin fact

Tesoro’'s motion for summary judgment based on the records outside the direct case.

E. Olympic Need Not Prove Why the Commission Departure From Past
Practice Would Be Wrong in Olympic's Case-in-Chief

22.  Atthisstage of the proceeding, and in the context of Tesoro's Mation, Olympic is
entitled to the presumption that the Commission will find the federa methodology that Olympic
used as the basis for dl past filings continues to be appropriate in setting afair, just, reasonable and
aufficient rate for Olympic. Olympic does not advocate such a departure, and has no burden to go
forward with it or establish that no departure should occur.

The dominant law clearly isthat an agency must ether follow its
own precedents or explain why it departs from them. The courts so
require. A good caseis Atchison, Topeka & SantaFe R. v. Wichita
Board of Trade, 412 U.S. 800, 808 (1973), asserting that an agency hasa
"duty to explain its departure from prior norms.” Only four Justices joined
in the statement, but no other Justice expressed himself on the subject.
Atchison has been cited for that proposition hundreds of times. A more
appeding formulation of the same ideais Greater Boston Television Corp.
v. FCC, 444 F.2d 841, 852 (D.C. Cir.), cert. denied, 403 U.S. 923
(1971): "[A]n agency changing its course must supply areasoned andysis
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indicating that prior policies and standards are being deliberately changed,
not casudly ignored. . . ."

Initsunanimous opinionin INSv. Yang, 519 U.S. 26, 32 (1996),
the Court provided a particularly useful description of the "unexplained
departures’ branch of the arbitrary and capricious test:

Though the agency's discretion is unfettered at the outset, if it announces
and follows--by rule or by settled course of adjudication-a generd policy
by which its exercise of discretion will be governed, an irrationd departure
from that policy (as opposed to an avowed dteration of it) could condtitute
action that must be overturned as "arbitrary, capricious, [or] an abuse of
discretion” within the meaning of the Adminigirative Procedure Act.

Richard J. Pierce, Adminidrative Law Tredtise, Val. |1, 8§ 11.5 at 817 (4th ed. 2002). The

Commission's own regulations, e.g., WAC 480-09-330(2)(b), acknowledge this standard by
requiring an gpplicant seeking to judtify such a departure to explain why it is appropriate and what
result would obtained if past practice were maintained. There is no requirement that the applicant
file assessments of methodologies that would deviate from past filing requirements or on abasis that
the applicant does not advocate.

23. If Olympic proposed to caculate actua or proforma adjustment in a manner
differing from the method that the Commission most recently accepted for Olympic, Olympic
would be obligated to present awork paper demonstrating how the adjustment would be
cdculated under the methodology previoudy accepted by the Commission.

WAC 480-09-330(2)(b). Inthis case, however, Olympic proposes that the Commission again
accept the federal methodol ogy (as the Commission hasin each of Olympic's generd rate increase
filings over the past quarter century) rather than apply "deferred cost of service' methodology.
Olympic'sfiling is not deficient because Olympic has faled to assess dterndtive theories it does not

advocate that would be incons stent with prior Commission practice.
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F. Motionsto Strike

24.  Tesoro'smotionsto strike are likewise inappropriate:

A paty may move under Rule 12(f) to strike any "redundant,
immaterid, impertinent or scandalous matter” [CR 12(f)] from any
pleading, motion, or other paper before aresponsive pleading isfiled. In
practice, the scope of these motionsis extremely limited. A motion to
drike should not be used merely to deny an alegation or assert itsfasty
because this only raises afactud dlegation to be determined &t trid.

Kely Kunsh, Washington Practice, Methods of Practice, | § 6.6, p. 83 (West 1997).

25.  Asasubsdiary matter, athough Olympic had no burden to do so, it did offer
Ms. Omohundro's testimony in its case-in-chief describing rate regulation and public policy reasons
why isit in the public interest not to change pipdine rate-making methodologies at thistime. This
testimony is relevant to this proceeding, and Ms. Omohundro need not be familiar with the details
of FERC methodology to testify why it would be in the public interest that the Commission continue
to accept congstent methodol ogy with federal agencies and past Commission practicein
proceedings establishing Olympic'sintragtate rates in these particularly trying times for the
Company. In addition, Mr. Callins testimony that he "was asked to prepare a 154(b) cost of
sarvice presentation for Olympic” and that "[a]s of this point, | have not been asked that, given that
assignment [to look into or examine whether or not that would be the appropriate methodology for
the Washington Commission to adopt]," which Tesoro characterizes as "remarkable,” actudly
reflects Olympic's straightforward application of WAC 480-09-330. Olympic does not propose
to vary from federd methodology -- the method that the Commission most recently (and for the
past quarter-century) accepted for Olympic. Even though Olympic may not be "condtitutionaly
entitled" to a particular rate methodology, it is entitled to prepare its direct case assuming that the
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Commission would accept the same methodology in this case asit hasin past cases, rather than
departing from past Commission practice.
G. Conclusion

26.  Tesoro raises anumber of objections to various aspects of the case Olympic has
filed. However, gpplying the standards the Commission has established for ng amoation for
summary disposition at this stage of the proceedings, Tesoro's Mation fails. The Commission has
reserved the right to determine what methodology will be gpplied in this proceeding. However,
Olympic has filed a case requesting a rate increase based on the federal methodology. It has
provided the same type of financid information to support such arate increase asit hasin the past.
In ng the Motion, questions as to the accuracy of the financid datamust, as must dl other
questions, be resolved in Olympic's favor--i.e., a this stage of the proceeding, the data must be
accepted as accurate. Further, because Olympic proposes to follow the methodology thet the
Commission has gpplied in ng Olympic's rate increase filings since 1983, other partiesto the
proceeding (or the Commission) are obligated to establish why such a departure from past practice
would be appropriate. At this stage in the proceeding, questions asto the appropriate
methodology must be resolved in Olympic's favor - i.e,, it must be presumed at this stage of the
proceeding that the federad methodology is appropriate. Findly, because Olympic had not yet filed
its rebuttal case on June 6, it would be inappropriate for the Commission to consider aspects of
Tesoro's opposition case (such as the deposition snippets Tesoro hasfiled with its First Maotion) in
ng the appropriateness of various assumptions Olympic's witnesses have made in their direct
testimony. Therefore, Tesoro's mischaracterizations of the purpose, scope, relevance and
credibility of certain witnesses testimony offered by Olympic should not deflect the Commisson's

attention in consdering Tesoro's motion for summary digposition at this stage of the proceedings.
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V. THE COMMISSION SHOULD REJECT TESORO’SMOTION
FOR SUMMARY DETERMINATION BECAUSE THERE ARE
MATERIAL FACTSAT ISSUE

A. TheMotion Failsto Meet the Standard for Summary Deter mination

27.  Asnoted above, summary determination, judged by this Commission under the
standard for motions for summary judgment, is appropriate only where "there is no genuine issue as
to any materid fact and . . . the moving party is entitled to ajudgment as a matter of law." CR
56(c). Tesoro has the burden of proving that there is no genuine issue of materid fact in dispute
that could influence the outcome of the hearing. Hartley v. State , 103 Wash.2d 768 774 (1985).

Summary judgment is proper only if, after consdering dl factsin the light most favorable to the
nonmoving party, Olympic, reasonable persons could reach but one concluson. Wilson v.

Steinbach , 98 Wash.2d 434 (1982); Harstad v. Fral , 41 Wn. App. 294 (1985); Goodpaster v.

Pfizer, Inc. , 35 Wn. App. 199 (1983).

28.  Moreover, ummary judgment may not be granted if there is a genuine issue of

materid fact or if the facts are subject to reasonable conflicting inferences. State Farm Genera

Insurance Company v. Emerson , 102 Wash.2d 477, 480 (1984); Southside Tabernacle v.

Pentecostal Church of God , 32 Wn. App. 814, 821 (1982).

29.  Tesoro has not presented facts showing that it is entitled to summary determination.
Tesoro's motion for summary judgment includes numerous factud misstatements,
mischaracterizations of the record and Olympic’s position, and statements that are wholly
unsupported by the record or Olympic's prefiled testimony. Such unsupported conclusory

satements of fact are insufficient to support Tesoro'sclams. Grimwood v. Univ. of Puget Sound,

Inc., 110 Wash.2d 355, 359-60 (1988); Cluff v. CMX Corp., 84 Wn. App. 634, 639 (1997).

Further, these statements entirely ignore the facts submitted by Olympic. It isnot sufficient for the
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opposing party smply to raise issues as to the credibility of the evidence. Summary determination
isinappropriate here, and must be denied, because consdering dl factsin the light most favorable

to Olympic, genuine issues of materia fact exis.
B. Genuinelssues of Material Fact Exist

1 Challengesto Cindy Hammer’s Testimony

30.  Tesoro chdlenges Olympic’ sdirect case by chalenging Cindy Hammer's
underlying knowledge of what it terms “underlying cost items,” “outsde sarvices,” “onetime
expenses,” and “regulatory principles” Tesoro Motion a 12. Tesoro aso faults Ms. Hammer for
her dleged unfamiliarity with what Tesoro terms are “ one-time maintenance costs” 1d. at 13.
Findly, Tesoro dso faults Ms. Hammer for using test period adjustments with which it disagrees.
Motion at 15.

31.  Withregard to Tesoro's alegation that Ms. Hammer could not demonstrate
knowledge of certain costs, as mischaracterized as Tesoro, Olympic notes that Ms. Hammer' stitle
is Senior Financid Andygt. Sheis not involved in pipeline operations, nor is she an expert in
regulatory accounting. Ms. Hammer does not manage projects or set spending levels, her jobisto
capture data. Olympic witnesses Bobby Talley and Bob Batch submitted direct testimony
regarding Olympic’s capita projects and recurring expenses. See Exhibit No. __ (BJT-1T) at 6-
10 and Exhibit No. __ (BCB-9) at 11-15, and the exhibits referred to therein. Mr. Tdley dso
testified regarding Olympic’'s outsde sarvices. Exhibit No. _ (BJT-1T) at 12-14. Mr. Tdley
rebuts al of Tesoro's characterization of its capita budget and maintenance expensesin his rebuttdl
testimony. Exhibit No. __ (BJT-11T). Mr. Tdley explains that these maintenance projects are
representative of expected future cost levels. The evidence produced by Olympic in itsdirect case,

and further developed initsrebuttal case in response to the arguments of Staff and Intervenors,
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demonstrates that Olympic has both produced evidence to support a primafacie case and raised
materia issues of fact appropriate for consderation at hearing.

32.  Olympic has asserted that it should be permitted to recover certain ongoing and
reoccurring costs involved with its safety-related maintenance and operations costs. Tesoro
disagrees with Olympic's characterization of those costs and Olympic, in turn, disagrees with
Tesoro's postion and its characterization of the nature of these projects. In and of itsdf, this
demondtrates that these issues are gppropriate to go to hearing because these materid facts are
disputed by the parties.

33. Further, Tesoro aleges that Olympic’ s test period adjustments are not based on
Olympic’s actud expenditures during the base period. Motion at 13. Thisisalegd argument
appropriate for posthearing briefing. However, Olympic notes that it filed its direct case based on
the Trended Origind Cost (TOC) methodology used by the Federa Energy Regulatory
Commission and accepted by this Commission for pipeine tariffs for dmost twenty years. The
TOC methodology contemplates forward looking test periods for cost of service rate filings and it
isacommon practice for oil pipeinesto base cost of service filing on budget data. Leon Smith
rebuts Tesoro's argument in his testimony on thistopic. Tesoro has established no basisto believe
that budgeted expenses will not be spent or will be deferred to later years. Thus, the matter is
disputed by the parties and appropriate for hearing.

34.  Olympic dso notes that the order relied upon by Tesoro for its argument on this
point, WUTC v. Wash. Water Power Co., U-81-15, 1981 Wash. UTC LEXIS 3 (1981) was

entered after ahearing on the meritsin the case, apoint that Tesoro failsto mention in its Motion.

2. Rate M ethodology |ssues
35.  Tesoro next chalenges Olympic’s arguments regarding the correct methodology.

Motion at 15. Tesoro notes, but does not heed, this Commission’s explicit statement that the
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Commission has determined to address the question of applicable “ratemaking methodology in the
context of the adjudication.” Complaint and Order Suspending Tariff Revisonsat 3.

36.  Theseare policy matters upon which the Commission should have afull record,
including rebutta testimony and answers to the questions for the Commission at the hearing.
Nevertheless, the trestment of deferred return used by Olympic in itsdirect filing is consstent with
the TOC methodology adopted by FERC in Order 154-B and Olympic'sfiling was based on
TOC methodology. If this Commission adopts the FERC methodology, the deferred returnisa
fundamenta component of the rate base, and itsinclusion is not optiona under gpplication of that
methodology. The bags of the deferred return in Olympic' s direct filing is the application of the
154-B methodology.

37.  Tesoro dso chdlenges Olympic s use of a arting rate base write-up. Olympic's
inclusion of a gtarting rate base write-up is congstent with the TOC methodology. The position
urged by Tesoro has been considered and rejected by FERC. Lakehead Pipe Line Co., 71

F.E.R.C. 161,338, at 62,311-12 (1995). However, the question of whether this Commission will
include the starting rate base write-up is a question the Commission has indicated it will decide “in

the context of the adjudication.”

3. Testimony of Christy Omohundro
38.  Teoroinitidly seeksto strike Ms. Christy Omohundro’s prefiled testimony
because she is not an expert in the FERC methodology at issuein this case. Tesoro
mischaracterizes Ms. Omohundro’ s direct testimony. Ms. Omohundro’ s direct testimony
questioned whether adecison by the Commission to switch Olympic's rates from the current
trended origina cost methodology to the depreciated origind cost methodology, resulting in lower
rates, isin the public interest for both Olympic and the citizens of Washington.
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39. Ms. Omohundro did not represent that sheis an expert in FERC methodol ogy
because sheisnot. Ms. Omohundro, however, is a seasoned state regulatory expert. With her
experience in the redlm of regulations before this Commisson, Ms. Omohundro offers tesimony as
to policy and the potentid consequences of the regulatory decison this Commission must face.

Ms. Omohundro has rdlied on the Staff’ s prior studies and ca culations of those who are expertsin
the FERC methodology &t arriving & her opinion that Olympic must obtain a Sgnificant rate
increase to (i) make the necessary safety improvements, (i) restore its throughput to 100%, and
(iii) have sufficdent funds to cover operating expenses and attract capital.

40.  Intheaternative, Tesoro seeksto strike Ms. Omohundro’s testimony asirrelevarnt.
The Commission, however, must be guided by the public interest and the end result test. Tesoro's
position regarding the legd rdevancy of the methodology used in establishing Olympic’ sratesis
unfounded, particularly when this Commission established that a decision regarding the correct rate
methodology is an important issued to be determined in “the context of the adjudication” in this
proceeding.

41.  Further, Tesoro mischaracterizes Ms. Omohundro’ s direct testimony by implicitly
claming that Olympic has avested interest in the trended origina cost methodology. Ms.
Omohundro never made such an assartion. In fact, in Ms. Omohundro’s rebutta testimony in this
proceeding, she explicitly recognizes that the Commisson may use any methodology it wishes as
long asthe end result isfair, just, reasonable, and sufficient. Instead, Ms. Omohundro, in her direct
testimony, testifies to the negative consegquences that may occur if the Commission were to switch

methodologies given Olympic's current Stuation.
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4, Paymentsto BP Pipelines
42.  Tesoro argues that Olympic’s payments to BP Pipelines were unreasonable. It
offers no evidence to support this claim, and this Commisson isto view the evidence in the light
most favorable to Olympic in response to Tesoro's pleading.
43.  Thereasonableness of Olympic's paymentsto BP is an issue to be considered at
the hearing. Olympic has provided evidence in its direct case that these are business expenses
incurred during the rate year. The reasonableness of such payments are not appropriate for

summary determination under WAC 480-09-426.

VI.  AUDITED FINANCIAL STATEMENTS

44.  Yedterday, Olympic moved for a continuance of this proceeding to permit Olympic
to secure and present to the commission an audited financid report. This evidence is necessary to
Olympic's opposition to Tesoro's motion for summary determingtion. The audited financia
Satement will raise genuine issues of materid fact and will be available by the end of July.

45.  Asnoted above, in consdering a motion for summary determination, the
commisson is guided by the standards applicable to a motion made under CR 56. WAC 480-09-
426(2). Theavil rules permit continuance of a summary judgment motion based on a

demonstrated need for additional evidence. CR 56(f) provides asfollows:

Should it gppear from the affidavits of a party opposing the motion that he cannot,
for reasons stated, present by affidavit facts essentid to justify his opposition, the
court may refuse the application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be had or may
make such other order asisjust.

A moation for rdief under CR 56(f) should be liberaly applied. See Coggle v. Snow, 56 Wn.

App. 499, 508 (1990) ("the primary consderation in thetrial court's decision on the motion for
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continuance should have been judtice’). The Ninth Circuit takes asmilar gpproach with respect to
Federd Rule of Civil Procedure 56(f). In VisaInternationa Service v. Bankcard Holders, 784

F.2d 1472 (9th Cir. 1986), the Ninth Circuit states:

The cases congruing 56(f) suggest that denid of a 56(f) gpplication is
generdly disfavored where the party opposing summary judgment makes
(@) atimely gpplication which (b) specificaly identifies (c) rlevant
information, (d) where there is some bass for bdlieving thet the information
sought actualy exigs.

1d. at 1475.

46.  Olympic meetsthe requirements of CR 56(f). Olympic has stated precisely what
evidence it needs--the audited financid satements--and has offered a good reason for the ddlay in
presenting that evidence. Olympic made its motion for a continuance for this purpose yesterday,
on June 13.

47. Inits Motion, Olympic waived its collection of the interim rates for the period this
case will be continued. Indeed, the ends of justice would not be served by denying Olympic's
moation. Accordingly, Olympic respectfully requests that the commission grant a continuance to
August 5.

PRAYER FOR RELIEF
Olympic respectfully requests that the Commission issue an order denying Tesoro’sMation
for Summary Determination.
DATED this____ day of June, 2002.
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Respectfully submitted,

PERKINSCOIE LLP

By

Steven C. Marshall, WSBA #5272
William R. Maurer, WSBA #25451



