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I. INTRODUCTION

Pursuant to WAC § 480-07-390 and Order 03 in the above-referenced docket, the
Alliance of Western Energy Consumers (“AWEC”) hereby files this Post-Hearing Brief with the
Washington Utilities and Transportation Commission (“Commission’).

Avista Corporation dba Avista (“Avista” or “Company”) filed an update to its Tariff
Schedule 99 on October 31, 2024, seeking an increase of $18.2 million for recovery of 2024 and
2025 costs associated with Colstrip Units 3 and 4. In a Staff Memorandum written for an Open
Meeting held December 19, 2024, Staff noted its concerns that (i) recovery for 2025 plan
investments would be unrecoverable under a 2022 settlement; (ii) the Company includes life-
extending capital additions; and (ii1) the Company also includes projects that are not used and
useful before coal needs to be out of rates on January 1, 2026.! Due to the concerns raised by
Staff, the Commission suspended the tariff to allow the proposed rates, subject to refund,
pending adjudication.> The current adjudicatory proceeding ensued, during which the parties to
this proceeding have sought to propose a recovery mechanism for 2024 and 2025 costs, if any,
that are appropriately borne by Washington ratepayers.

Highly relevant to this proceeding is Avista’s decision to enter into and execute the
Colstrip Units 3 and 4 Interests Abandonment and Acquisition Agreement (“A&A Agreement”)

with NorthWestern Corporation (“NorthWestern”).> The A&A Agreement contains a voting

! Docket No. UE-240891, Staff Open Meeting Memo for the December 19, 2024 Open Meeting at 3-6 (Dec.

19, 2024).
2 Docket UE-240891, Order 01 at § 6-8 (Dec. 19, 2024).
3 Kinney, Exh. SJK-3C. Although Avista designated the A&A Agreement as confidential, AWEC notes that

in the rebuttal testimony of Witness Kinney, Section II discusses transferring the interests of Colstrip Units
3 and 4 for no monetary compensation. Additionally, page 14 line 18 through 22 of Witness Kinney’s
rebuttal testimony also discusses how Avista will vote at the discretion of NorthWestern. Because these
provisions have been publicly disclosed by the Company via its testimony in this proceeding as well as
through public SEC filings as detailed in Mullin, Exh. BGM-1CT at fn.2, AWEC has not redacted
discussion related to transfer value and general transfer timing.
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share agreement between Avista and NorthWestern that governs how Avista voted related to the
operation of funding of both Colstrip Units 3 and 4.* Voting is in accordance with instructions
provided to Avista by NorthWestern.” Some of the investments Avista was required to vote for
were life extending, with useful lives far beyond the transfer date, and some that may not be
used and useful by the transfer date. The A&A Agreement also requires Avista to share in
certain || cyond the date of transfer. Regardless of this,
Avista did not file for approval of the A&A Agreement and does not believe that it is required to
seek approval of the agreement.®

Consistent with the requirements of RCW 80.12.020(1), the Commission has jurisdiction
over the transfer of Colstrip Units 3 and 4. Therefore, the Commission should consider the
property disposition when determining the appropriate level of cost recovery for Avista’s
Washington customers related to Colstrip Units 3 and 4 costs for 2024 and 2025. The
Commission should order Avista to refund Schedule 99 to refund costs that will not be used and
useful prior to December 31, 2025, convey a disproportionate level of benefits to NorthWestern
and its customers at the costs to Avista customers, and/or include costs previously disallowed by
the Commission as SmartBurn investments.

II. STANDARD OF REVIEW

A. The Commission is obligated to approve only fair, just, reasonable, and sufficient
rates.

The Commission is charged with determining “just, reasonable, or sufficient rates” that

are not “unjustly discriminatory.”” Central to the Commission’s obligation to regulate in the

Kinney, Exh. SJK-1T at 14:17-19.

Id. at 14:20-22.

Kinney, Exh. SJK-11CT at 9:19-10:4.
RCW 80.28.020.

Ny v A
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public interest is the requirement that the Commission “balanc[e] the utility’s needs for revenue
and fair returns on its rate base with the customers’ interest in paying reasonable rates for the
services they receive.”® In balancing these concerns, the Commission considers whether rates
are “‘fair to customers and to the Company’s owners; just in the sense of being based solely on
the record developed in a rate proceeding; reasonable in light of the range of possible outcomes
supported by the evidence; and sufficient to meet the needs of the Company to cover its
expenses and attract necessary capital on reasonable terms.””

B. RCW 80.12.020 applies the A&A Agreement.

RCW 80.12.020(1) reads:
No public service company shall sell, lease, assign or otherwise dispose of the
whole or any part of its franchise, properties or facilities whatsoever, which are
necessary or useful in the performance of its duties to the public, and no public
service company shall, by any means whatsoever, directly or indirectly, merge or
consolidate any of its franchises, properties or facilities with any other public
service company, without having secured from the commission an order
authorizing to do so.
Under this statute, a public utility is required to petition the Commission for authorization to sell
or otherwise dispose of the property that is used and useful to the utility in the “performance of
its duties to the public.” It is within the sole jurisdiction of the Commission to authorize such
disposal, so long as the property or facility is necessary or useful in performance of the utility’s
duties. The Commission has historically applied a public interest standard to such

transactions.'’ To judge whether a transaction meets the “no harm” to the public interest

standard, the Commission judges whether (i) the transaction would cause rates or risk an

8 Docket Nos. UE-151871 and UG-151872 (consolidated), Order 06 at § 86 (Nov. 16, 2016).

9 Docket Nos. UE-160228 and UG-160229 (consolidated), Order 06 at § 79 (Dec. 15, 2016) (emphasis
original).

10 See Docket No. UE-001878, Fourth Supplemental Order at 9 15 (Jan. 25, 2002).
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increase compared to what would have been expected; (ii) the transaction strikes a balance of
interests between customers, shareholders, and the broader public; (iii) the transaction distorts or
impairs the development of competitive markets where the markets can effectively deliver
affordable, efficient, reliable and available service; and (iv) the jurisdictional effect of the
transaction is consistent with the Commission’s role and responsibility to protect the interests of
Washington customers.'!

III. ARGUMENT

A. The Commission has jurisdiction over the A&A Agreement and should consider the
prudence of Avista’s decision to enter into the A&A Agreement when determining
cost recovery for Colstrip Units 3 and 4.

The A&A Agreement should be reviewed by the Commission under RCW 80.12.020
prior to determining the appropriate level of cost recovery for 2024 and 2025 costs. Doing so is
not only necessary given the requirements of the property disposition statute, but also to ensure
that the ratemaking treatment influenced by the A&A Agreement is consistent with the
Commission’s obligation to ensure fair, just, reasonable and sufficient rates.

1. The Commission has jurisdiction over the A&A Agreement.

The Commission has jurisdiction over the A&A Agreement under RCW 80.12.020.
RCW 80.12.020(1) requires utilities to obtain Commission approval for any transaction that
involves the sale, lease, assignment, or other means of disposal of utility property, whether in

whole or in part. Without Commission approval, the transaction will be considered void.

1 Id.
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On January 16, 2023, Avista entered into the A&A Agreement with NorthWestern to
transfer to Avista’s interest in Colstrip Units 3 and 4.1? The actual transfer of ownership does
not occur until December 31, 2025, at_.13

Avista believes that “[t]here 1s no obligation for Avista to seek Commission approval” of
the A&A Agreement,'* arguing that “Colstrip will not be necessary or useful in the performance
of any of Avista’s duties to the public” on the transfer date of December 31, 2025, and that it is
undisputed that coal-fired generation must be out of rates on or before December 31, 2025. 1°

AWEC agrees that under the Clean Energy Transformation Act (“CETA”), coal must be
out of Washington rates prior to January 1, 2026,'® and therefore, beginning January 1, 2026,
Colstrip would not be necessary or useful in the performance of any Avista duties to the public.
However, the A&A Agreement clearly transfers Avista’s interest in Colstrip Units 3 and 4 prior
to the time when CETA precludes its inclusion in rates. As such, at the point of property
disposition, Colstrip Units 3 and 4 are “necessary” and “useful” to the Company’s Washington
ratepayers. Even if the A&A Agreement were amended to close the transfer on 12:00:00 AM
on January 1, 2026, thus creating a potential “grey area” of whether the plant is used and useful
or not at that time, the Commission should nevertheless exercise jurisdiction over the A&A
Agreement. As AWEC’s testimony and the plain language of the A&A Agreement make clear,

the NorthWestern Transaction has significant impacts on Avista’s Washington ratepayers.!’

12 Kinney, Exh. SJK-1T at 14:15-16.
Kinney, Exh. STK-3C at 21. AWEC is not aware that this contract provision has been amended, but even if
it has, it should not change the Commission’s consideration of this issue.

14 Kinney, Exh. STJK-11CT at 6:19-20.

15 Id. at 10:2-4; see also RCW 19.405.030(1).
N RCW 19.405.030(1),

. See Mullins, Exh. BGM-1CT at 7:8-9:14.
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Moreover, Avista’s position that the Commission does not have jurisdiction over the
agreement is inconsistent with its position that the Commission should consider the transfer of
these assets to be a “retirement” for purposes of RCW 19.405.030(3), thus subject to rate
recovery from customers. Either the transfer and ratemaking implications of Colstrip Units 3
and 4 are consistently subject to Commission jurisdiction, or they are not. Avista should not be
permitted to selectively benefit from regulatory oversight that serves its own interests to the
detriment of its customers, while simultaneously avoiding regulatory oversight that may
nevertheless introduce cost recovery risk for the Company. It is unreasonable for the Company
to request cost recovery of life-extending investments in a proceeding where it is also arguing
that the A&A Agreement, which obligates Avista to pay for and then transfer the value of those
investments to NorthWestern for the benefit of NorthWestern’s ratepayers, is outside of the
Commission’s jurisdiction. It would be similarly unreasonable for the Commission to rely on a
technicality, such as time of transfer, as a means to avoid asserting jurisdiction over the A&A
Agreement. As NWEC witness McCloy explains, doing so “...sets a bad precedent for the
future and signals that the Commission will not act on its authority to protect ratepayers from
corporate dealings that are contrary to their interests.”'®
2. The Commission should consider whether the A&A Agreement is in the public

interest when determining cost recovery for 2024 and 2025 costs for Colstrip
Units 3 and 4.

As described above, the Commission has previously applied a public interest standard to
property dispositions in this case. The record demonstrates that the A&A Agreement, as

drafted, does not meet that standard given the lack of a transfer price, obligatory investments in

18 McCloy, Exh. LCM-AT at 4:9-11.
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capital that do not proportionately benefit Washington ratepayers, and Avista’s |l
I s such, AWEC continues to
recommend that the Commission order Avista to reduce rates to account for the Company’s
decision to enter into the A&A Agreement, which contains unfavorable terms impacting
Washington ratepayers. Regardless of how each party got there, the other non-Company parties
in this proceeding have also recommended that the Commission reduce Avista’s rate recovery
for 2024 and 2025 costs currently in Schedule 99 rates, with varying methods to determine what
amount of 2024 and 2025 costs are prudent.

Avista spends an ample amount of rebuttal testimony justifying why the A&A Agreement
includes no monetary consideration.'” The crux of Avista’s argument is that it did not have
leverage to negotiate for a better agreement.”’ Avista seems to make the argument that
NorthWestern had significantly more leverage in making contract term demands, including
transferring for no financial consideration.?! Even so, it is clear that the value of Avista’s
interest in Colstrip Units 3 and 4 is not zero — if that were the case, then as AWEC’s testimony
asserts, the units would simply shut down and not operate.??

Additionally, the A&A Agreement has implications for Avista and Avista’s customers
both before and after the transfer date. First, the A&A Agreement includes a provision that
requires Avista to vote at NorthWestern’s discretion for 2024 and 2025 capital investment,?’
thereby saddling Avista (and potentially its customers) with costs in excess of those that are

beneficial to Avista’s Washington customers in light of the impending transfer and fully benefit

19 See Kinney, Exh. SJK-11CT at 3:1-9:12.

20 Kinney, Exh. SJIK-11CT at 4:3-8.

21 Id. at 6:5-13.

2 Mullins, Exh. BGM-1CT at 2:18-3:2.

2 Kinney, Exh. SJIK-1T at 14:13-15:3; see also Kinney, Exh. SJK-3C at 30.
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NorthWestern’s ratepayers at no cost to NorthWestern. Avista claims that, with only 15%
voting power, it could not block funding deemed necessary by NorthWestern.>* However,
Avista fails to consider that, prior to its agreements with Puget Sound Energy®’ and Avista,
NorthWestern had no voting power in Unit 3 and after the agreements, it has 70% voting power
in Unit 4 through which it may direct any decision for Unit 4.26 Second, Avista retains
responsibility for certain || G (o1 after the transfer date.?’
This 1s an ongoing stream of risk and liability, which again may be passed on to Avista’s
Washington customers in the future.

Finally, the Commission should consider Avista’s decision to enter into the A&A
Agreement in the context of another alternative — Avista retaining its ownership share in
Colstrip Units 3 and 4 and operating those units as merchant. As described in AWEC witness
Mullins’ testimony, operating the units under a merchant function would allow Avista to do as it
wishes with the units at no impact to ratepayers.® Avista acknowledges this option but
discounts it because of the economic risks associated with being a minority owner and an
expiring coal supply agreement, as well as outstanding legal and regulatory questions.” Even
taken as true, Avista’s testimony demonstrates that it did not pursue operating Colstrip Units 3
and 4 because it did not find that option to be in its shareholders’ best interest, not out of

concern for its customers. In balancing the interests of customers, shareholders, and the broader

2 Kinney, Exh. SJK-1T at 15:1-3.

% See Docket No. UE-240729 (Sep. 30, 2024).

% Kinney, Exh. SJK-1T at 5:1-2. Puget Sound Energy has a 25% interest in Unit 4, Avista has a 15%
interest, and NorthWestern has a 30% interest.

2 Kinney, Exh. SJK-3C at 40.

8 Mullins, Exh. BGM-1CT at 6:18-7:2.

» Kinney, Exh. STK-11CT at 8:9-9:11.
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public, the Commission should consider whether rushing to execute a one-sided agreement that
only benefits shareholders and customers of another utility meets this balance of interests.

The Commission should consider all of these factors when determining whether the
agreement is in the public interest prior to determining whether Avista is entitled to any rate
recovery. It cannot be within the public interest and the Commission’s broader goals to protect
Washington customers to allow Avista complete cost recovery from customers that the
customers will not proportionately benefit from. Avista’s cost recovery for 2024 and 2025 costs
should be reduced accordingly in order to ensure that Washington Schedule 99 rates are fair,
just, reasonable, and sufficient.

B. The Commission should disallow costs not used and useful by the transfer date,
prorate costs for plant-in-service based on the useful life to Washington customers,

and decline cost recovery for SmartBurn projects previously determined to be
imprudent.

The record in this proceeding supports a disallowance reflective of removing plant not
anticipated to be used and useful as of December 31, 2025 and pro-rating remaining investments
in plant based on the months that each asset will be used and useful to Washington ratepayers
calculated based on the assumed useful life of each asset based on the method included in
AWEC’s testimony and Confidential Exhibit BGM-3C. Additionally, AWEC’s testimony did
not specifically address whether SmartBurn investments requested by Avista had been
previously disallowed, but supports continued disallowance of previously disallowed SmartBurn
costs in this proceeding.

1. The Commission should uphold the used and useful regulatory principle.

Avista’s request calls into question compliance with the regulatory principle of “used and

useful.” The Commission “must find a resource to be used and useful in [the] state before its

PAGE 9 - AWEC POST-HEARING BRIEF

PEPPLE MOSER, P.C.
Telephone: (503) 883-8696



20

21

costs [] may be recovered in rates.”*® The Commission interprets plant to be “used and useful”
when “benefits [] ratepayers in Washington, either directly [] and/or indirectly.”?! The
Commission has also previously concluded that CETA did not alter the used and useful
standard.*?

In its original filing, Avista requested recovery for a number of investments that had in
service dates on December 31, 2025.%> On rebuttal, Avista reduces its request by $1.8 million to
remove plant that will not deemed used and useful by December 31, 2025.>* AWEC supports
this reduction. AWEC maintains its concern, however, that some in-service dates for specific
projects are in flux and may slip beyond December 31, 2025. If that were to be the case, then
these projects would not meet Washington’s definition of used and useful and should not be
recovered in Washington rates. Any such amounts should be refunded to customers.

2. The Commission should prorate costs for plant based on the plant’s useful
life to Washington customers.

As it has been well documented, all coal-fired generation resources must be out of rates
by the end of the year. Avista states that “customers have and will continue to receive the
benefit of the energy generated by Colstrip through the end of 2025.73° However, costs borne
by ratepayers for assets with useful lives beyond December 31, 2025 — at which point customers
will not receive the benefits from the plant — should be adjusted to be commensurate with

benefits received by Washington ratepayers. This is an appropriate outcome given the A&A

30 Docket Nos. UE-050684, UE-050412, and UE-060669 (consolidated), Order 06/05/02 at § 15 (Jul. 14,
2006) (internal citations omitted).

3 1d.

32 Docket No. U-190531, Policy Statement on Property That Becomes Used and Useful After Rate Effective
Date, at 99 4-5 (Jan. 31, 2020).

33 See Kinney, Exh. SJK-8C.

34 Andrews, Exh. EMA-1CT at 3:15-20.

35 Kinney, Exh. SJIK-1T at 11:18-19.
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Agreement and the lack of benefits accruing to Washington ratepayers thereunder. Prorating
based on an asset’s useful life ensures that Avista customers are only paying for the benefits
they receive.

In rebuttal testimony, Avista witness Andrews proposes prorating a few “enhancement

work costs” that are designed to extend the useful life of the plant.*°

Avista prorates these
projects between itself and NorthWestern based on the December 31, 2025, transfer date that
results in a reduction of $1.17 million to Avista’s original request.’” AWEC supports the
adjustment. However, AWEC believes that all projects that have a useful life beyond December
31, 2025, not otherwise excluded from cost recovery because they have been previously
disallowed or will not be used and useful before December 31, 2025, should be prorated. If
Avista’s Washington customers are required to pay for the full life of all capital investments,
Avista customers will be heavily subsidizing NorthWestern customers, who will receive the
majority of the benefit of these projects. For example, Avista customers will receive anywhere
from 1 to 24 months of benefits; NorthWestern customers will likely receive benefits through
2042, or 204 months, if not longer.*® This is an inequitable result stemming from an A&A

Agreement that has questionable benefit to Avista’s Washington customers.

3. The Commission should disallow costs that it has previously deemed as
imprudent.

The Commission has previously concluded that certain SmartBurn investments are

imprudent.’® In its Rebuttal Testimony, Company witness Andrews noted that the Company

36 Kinney, Exh. SJK-11CT at 32:15-20.

37 Id. at 22:16-19; see also 23:1-9.

38 Mullins, Exh. BGM-1T at 10:13-14.

39 Docket No. UE-190529, et al., Order 08/05/03 at § 197-199 (Jul. 8, 2020); see also Docket No. UE-

200980, Order 05 at 4 11 (Jun. 1, 2021).
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corrected its request in this docket to remove “minor” SmartBurn investments that were
inadvertently included in the Company’s initial filing.*> However, there is still a question of
fact as to whether other projects that Staff and NWEC have identified as SmartBurn projects
should be similarly removed. Avista claims that these projects “existed well in advance of the
SmartBurn related investment and therefore should be excluded.”*! In principle, AWEC
supports exclusion of SmartBurn costs that have been previously disallowed by the
Commission. To the extent that the Commission finds that some or all of the SmartBurn costs
have not previously been disallowed, these investments should nevertheless be prorated in
accordance with the principles articulated above.

4. Colstrip Materials

In its response testimony, AWEC noted a concern with increased Colstrip inventory costs
for 2025 to $4 million, previously the inventory costs were at $0.*> AWEC was not satisfied
with Avista’s responses to discovery requests on this issue. As such, AWEC made the
recommendation to remove $2.8 million from Colstrip Materials and Operating Supply
Inventory and $1.2 million from the average Colstrip Fuel Stock inventory balance.*’

Through its rebuttal testimony, Avista explained this issue and alleviated most of
AWEC’s concerns. Witness Andrews explained that these two items include “essential
materials and parts needed to keep the Colstrip plant running smoothly,” like typical stock items
that are known to wear out or fail during normal operations and to safeguard against long-term

supply disruptions.** Avista noted that, although these items have not been historically included

40 Andrews, Exh. EMA-1CT at 2:7-10.

4 Id. at 9:1-2 (internal citations omitted).

A Mullins, Exh. BGM-1CT at 11:8-9 (internal citations omitted).
43 Id. at 12:2-5.

44 Andrews, Exh EMA-1CT at 29:19-30:16.
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in Colstrip Tracker, Schedule 99, the amounts are being recovered through Working Capital in
base rates.*> Avista further claims that the only way for it to recover balances by the end of
year, to be CETA compliant, is that all unrecovered balances need to be on books by the end of
December 31, 2025.% Further, witness Andrews stated that the Company has “appropriately
accounted for the amortization expense in this proceeding, as well as identified amounts to
refund to customers in 2026 to return the ‘return on’ these inventory balances included in base
rates in error.”*’

For the foregoing reasons, AWEC is satisfied with Avista’s treatment, in this docket, with
the outstanding Colstrip inventory amounts. However, AWEC would recommend that the
Commission order the Company to make a compliance filing to ensure that the Company did
not inadvertently double recover inventory amounts and appropriately refunds the amount

customers are entitled to.

IV.  CONCLUSION

For the foregoing reasons, AWEC respectfully requests that the Commission review the
A&A Agreement to determine whether it is the public interest, as required under RCW
80.12.020. Because as drafted, it is not, the Commission should conclude that an appropriate
remedy for customers is a disallowance of imprudent 2024 and 2025 costs and reduce Avista’s
updated request by the prorated amount of capital investments with useful lives beyond
December 31, 2025, by plant that will not be used and useful by December 31, 2025, and by
previously disallowed SmartBurn investments. This regulatory treatment strikes an appropriate

balance between the interests of shareholders and ratepayers.

4 1d. at 32:18-20.
46 Id. at 32:1-5.
4 Id. at 33:21-34:1.
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Dated this 24th day of October, 2025.
Respectfully submitted,
PEPPLE MOSER, P.C.

/s/ Sommer J. Moser

Sommer J. Moser, OSB No. 105260
Michelle N. Madsen, OSB No. 233642
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