BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND DOCKET TP-250574
TRANSPORTATION COMMISSION,
COMMISSION STAFF RESPONSE TO

Complainant, PSP’S MOTION TO STRIKE
V.
PUGET SOUND PILOTS,

Respondent.

L. INTRODUCTION

In his response testimony in this, the third general rate case of the Puget Sound Pilots
(PSP), Staff witness Scott Sevall recommended a per pilot distributable net income (DNI) of
$641,587 per pilot based on a range of reasonableness of $486,475 to $814,308 per pilot
identified through analysis of financial data about other pilotage grounds provided by PSP.
After reading the response testimony of Pacific Marine Shippers Association witness Moore,
Mr. Sevall undertook a different analysis of the financial data and refined his range of
reasonableness and opinion about the appropriate per-pilot DNI based on that reanalysis.

PSP now seeks to strike not only the testimony about Mr. Sevall’s reanalysis, but every
portion of Mr. Sevall’s testimony touched by that reanalysis, meaning Mr. Sevall’s opinions
about the appropriate range of reasonableness for DNI and the appropriate per-pilot DNI, as
well as the resulting revenue requirement and rate spread, claiming that the reanalysis
testimony is not permissible cross-answering testimony. The Commission should deny that

motion to strike for two reasons.

STAFF RESPONSE TO PSP’S
MOTION TO STRIKE- 1



First, PSP cannot show that Mr. Sevall’s testimony exceeded the scope of cross-
answering testimony. Witness Moore urged the Commission to reject any increase in per-pilot
DNI based on various forms of analysis, several of which concern ratios. Mr. Sevall, after
digging into witness Moore’s testimony, came to the conclusion that PMSA relied on the
wrong ratios, and that use of the proper ratio shows a significant increase to per pilot DNI is
warranted, albeit an increase that was smaller than what he offered in his initial testimony. Mr.
Sevall’s testimony engages with and answers witness Moore’s exactly as the Commission
would expect cross-answering testimony to do.

Second, PSP cannot show that Mr. Sevall’s cross-answering testimony prejudices it.
The per-pilot DNI and range of reasonableness Mr. Sevall testifies to in cross-answer fall
within the range he initially testified to, and nearly two-thirds of the data used in the reanalysis
came from PSP’s financial survey. If the Commission were to view Mr. Sevall’s testimonies as
Venn Diagrams, the circle representing the range of permissible DNI outcomes found in his
cross-answering testimony fits entirely within the analogous range he testified to in his
response testimony. And the data he used to derive that range came largely from PSP. That all
means that the critiques PSP launched against Mr. Sevall’s initial testimony (the
recommendation was too low) apply to his cross-answering testimony.

Staff, accordingly, asks the Commission to deny PSP’s motion to strike. With that said,
Staff is sensitive to PSP’s process concerns and has no objection to PSP filing surrebuttal
testimony on the limited topic of Mr. Sevall’s expense ratio analysis.

II. RELIEF REQUESTED

Commission Staff respectfully requests that the Commission deny PSP’s motion to

strike, but has no objection to PSP’s request to present surrebuttal on the limited topic of Mr.

Sevall’s expense ratio analysis.
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. BACKGROUND

PSP filed tariff revisions to initiate this rate case in the summer of 2025. In the
testimony accompanying those revisions, PSP requested an increase in the authorized per-pilot
DNI to $729,467" based on a survey of pilot compensation in other marine pilotage grounds
performed by PSP witness Sisung.’

Staff and PMSA filed their response testimony just after the arrival of the new year.
Mr. Sevall provided Staff’s recommendation as to DNI. He recommended that the
Commission credit PSP’s compensation survey and then used the inflation-adjusted, currently-
authorized DNI value as well as PSP’s survey to define a range of reasonableness for DNI.?
That range ran from $486,475 to $814,308 per pilot.* Mr. Sevall then narrowed that range to
$606,069 to $667,768 by weighting west coast pilot DNIs more heavily, and he ultimately
recommended that the Commission authorize $641,587 per pilot as the DNI in this rate case.’

PMSA took a different tack in its response. Witness Moore found PSP’s salary survey
fatally flawed® and, after a wide-ranging discussion about how and why the pilots had failed to
show the need for an increase in DNI, recommended a DNI of $427,286 or $436,893 per
pilot.” Notably, witness Moore’s testimony focused heavily on mathematical relationships. For
example, in support of that DNI, witness Moore produced an analysis comparing the ratios

between PSP’s DNI and that of high earning local mariners.® And in discussing PMSA

! Carlson, Exh. IC-01T at 8:18-19.

2 Exh. RLS-4.

3 Sevall, Exh. SS-1T at 10:13-11:10.

4 Sevall, Exh. SS-1T at 11:7-10.

3 Sevall, Exh. SS-1T at 11:14-19.

¢ E.g., Moore, Exh. MM-01T at 63:11-81:2.
7 Moore, Exh. MM-01T at 159:22-160:2.

8 Moore, Exh. MM-16.
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projected vessel traffic, witness Moore focused on the ration between Marine Exchange
arrivals and PSP pilot assignments.’

The parties filed rebuttal and cross-answering testimony in early February, and the
other parties’ reviews of Staff’s response testimony were consistent with their earlier
positions. PSP witness Carlson celebrated Staff’s support for PSP’s survey,!? but expressed
disappointment with Mr. Sevall’s DNI recommendation'!' (which witness Carlson found too
low) and with Mr. Sevall’s weighting of west coast DNIs.!> Witness Carlson did not, however,
explicitly take issue with Mr. Sevall’s range of reasonableness.!* PSP witness Sisung also
noted Staff’s use of PSP’s salary survey,'* but he took issue with the inflation adjustment that
produced the lower end of witness Sevall’s range of reasonableness. >

Like PSP, PMSA saw points that it liked and points that it did not in Mr. Sevall’s
testimony. Witness Moore committed to his criticism of PSP’s salary survey and “strongly
oppose[d]” Staff’s acceptance of it.!® And although witness Moore agreed that the low end of
Staff’s range of reasonableness was appropriate, he determined that the “higher values” in the
range, including Staff’s recommended DNI of $641,587, were not and urged their rejection.!”

Meanwhile, Mr. Sevall went down a rabbit hole in responding to witness Moore’s
testimony. As noted, witness Moore explored income ratios in support of his recommended

DNI and vessel arrival and assignment data in support of his recommended vessel numbers.

Inspired by witness Moore’s search for stable mathematical relationships, Mr. Sevall looked at

® Moore, Exh. MM-1T at 163:22-145:20.
10 Carlson, Exh. IC-16T at 7:7-12, 8:9-11.
' Carlson, Exh. IC-16T at 8:13-15.

12 Carlson, Exh. IC-16T at 10:19-21.

13 Carlson, Exh. IC-16T at 7:15-8:3.

14 Sisung, Exh. RLS-05T at 9:13-10:2.

15 Sisung, Exh. RLS-05T at 5:1-14.

16 Moore, Exh. MM-49T at 8:3-4, 8:10-12.
17 Moore, Exh. MM-49T at 12:12-23:9.

STAFF RESPONSE TO PSP’S
MOTION TO STRIKE- 4



13

14

the flip side of pilot income and considered expense ratios for different pilot grounds.'® Mr.
Sevall’s cross-answering testimony contains the methodology he employed to look at those
expense ratios, as well as a new DNI recommendation that he arrived at by following a trail
marked out, initially, by witness Moore’s testimony.'® Mr. Sevall recommended, after
consideration of that testimony and the related exhibits, a DNI of $517,212.2° That
recommendation fell within the range of reasonableness identified in his initial testimony.?!

PSP now moves to strike Mr. Sevall’s expense ratio analysis, Staff’s updated DNI
recommendation, Staff’s updated revenue requirement recommendation, and any exhibit
having any cells that touch on the expense ratio analysis.

IV.  ARGUMENT

A. Applicable Law

The Commission allows cross-answering testimony so that responding parties may
engage with and critique each other’s testimony.?> The Commission has frequently indicated
that “it remains . . . a disfavored practice for a utility,” and by analogy, any other party “to limit
other parties’ opportunity to examine a proposal by waiting” to present it until the rebuttal and

cross-answering stage of a proceeding.?

18 Sevall, Exh. SS-8T at 5:17-6:2.

19 Sevall at SS-8T at 5:18-:2 (“I found the theory that Captain Moore applied to his analysis provided in exhibit MM-16
useful as it calculates an income ratio to individuals in the local maritime industry. However, the picture being
illustrated by exhibit MM-16 is incomplete as it is missing information for the years 2023 through 2025. The ratio
analysis prompted me to try and gain clarity around total distributable net income (TDNI) by providing an expense ratio
analysis of other pilotage grounds.”).

20 Sevall, Exh. SS-8T at 9:2-3.

21 Sevall, Exh. SS-1T at 11:7-10.

22 In re Petition of City of Spokane Valley, Dockets TR-210809 & TR-210814, Order 02 (May 5, 2022) (unreviewed
ALJ order).

B Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-160228 & UG-160229, Order 04 (Oct. 10, 2016).
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B. The Commission should deny PSP’s motion

PSP requests that the Commission strike vast portions of Mr. Sevall’s testimony
because those portions exceed the scope of permissible cross-answering testimony and because
PSP is prejudiced by those portions of testimony. PSP is wrong on both counts: Mr. Sevall’s
cross-answering testimony fits within the scope of cross-answering testimony (and PSP has
forfeited any claim to the contrary) and Mr. Sevall’s cross-answering testimony does not
prejudice PSP.

Three legal considerations should inform the Commission’s consideration of PSP’s
motion. First, as the Commission has recognized, DNI functions as the pilots’ return on
equity.?* Second, the return component is unique. Unlike other costs making up the pilots’
revenue requirement, PSP cannot present a receipt or a ledger entry, or anything remotely
similar, to prove the dollar amount it seeks. Instead, the Commission must determine the per-
pilot DNI it will use for ratemaking purposes from opinion testimony offered by witnesses who
perform various analyses.?® Third, and finally, there is no one correct return, but instead rather
a range of reasonableness that the Commission uses to determine the per-pilot DNI used to
calculated rates.?¢

Relatedly, eight factual matters should influence the Commission’s disposition of PSP’s
motion. First, Mr. Sevall’s response testimony, consistent with Commission practice, offered a

range of reasonable DNI values.?” Mr. Sevall calculated the lower bound of that range of

2 Wash. Utils.& Transp. Comm’n v. Puget Sound Pilots, Docket TP-190976, Order 09, 18 § 67 (Nov. 25, 2020) (Order
09).

25 See in re Petition of Puget Sound Energy, Inc., and Nw Energy Coal., Dockets UE-121697, UG-121705, UE-130137,
& UG-131138, Order 07, (June 25, 2013) (“[t]he record on the issue in this case lacks the depth and breadth of data
analysis, and the diversity of expert evaluation and opinion on which the Commission customarily relies in setting
return on equity.”)..

26 Order 09 at 18 9 67.

27 Sevall, Exh. SS-1T at 11:7-10.
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reasonableness, $486,475, using the inflation-adjusted currently-approved DNL.?® The upper
bound, $814,308, came from Mr. Sevall’s analysis of PSP’s salary survey.?’ Second, Mr.
Sevall recommended a per-pilot DNI from within that range of reasonableness, $641,587.3°
Third, Mr. Sevall testified that the Commission’s method of using of historical DNI values to
determine the appropriate DNI needed replacement because its reliance on previously-

approved DNI values biased the data set.>!

Fourth, PMSA witness Moore recommended a very
limited range of reasonableness that spanned from $427,286 to $436,893.%2 Fifth, witness
Moore’s analysis of PSP’s filing was often mathematical, focusing frequently on various
ratios.>® Sixth, witness Moore’s testimony prompted Mr. Sevall to perform ratio analyses on
data largely provided by PSP in search of a method to replace the method that he recommended
the Commission no longer rely on.** Seventh, Mr. Sevall did not in cross-answer produce a
new range of reasonableness — he did not discard the range he originally proposed, but rather
simply tightened it up. And eighth, Mr. Sevall on cross-answer recommended a per-pilot DNI
that sits within the range of reasonableness he initially offered in response, $517,212.%

Given that legal and factual background, Mr. Sevall’s testimony is within the scope of

cross-answering testimony. Witness Moore argued that the Commission should approve a per-

pilot DNI no greater than $436,893. Mr. Sevall considered that testimony and came away

28 Sevall, Exh. SS-1T at 11:8-10.

2 Sevall, Exh. SS-1T at 11:8-10.

30 Sevall, Exh. SS-1T at 11:18-19.

31 Sevall, Exh. SS-1T at 7:11-8:5.

3232 Moore, Exh. MM-01T at 159:22:160:2. PMSA did not offer those values as a range, but instead stated that either of
the bookends were appropriate.

3 E.g., Moore, Exh. MM-01T at 101:12-104:12 (discussing the ratio between PSP DNI and the pay of high-earning
mariners that the pilots compete with for candidates), 137-145:20 (discussing the ratio between marine exchange
arrivals and PSP assignments)

34 Sevall, Exh. SS-8T at 5:17-6:2. PSP suggests that Mr. Sevall “treats TDNI not as an independent element of a rate
case but rather an input based on the expenses of a pilotage district.” Motion at 5 § 11. He did not. Mr. Sevall
recommends a per-pilot DNI based on his analysis of data. This is exactly what PSP’s witnesses do, and Mr. Sevall’s
data comes largely from PSP’s survey. See Sevall, Exh. SS-11.

35 Sevall, Exh. SS-8T at 9:2-3.
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convinced that witness Moore was incorrect: Mr. Sevall concluded that an increase was
warranted, albeit one smaller than what he initially recommended.>® Mr. Sevall, accordingly,
cross-answered witness Moore and implicitly urged the Commission to reject witness Moore’s
recommendation by instead adopting a per-pilot DNI of $517,212.

PSP nevertheless claims that Mr. Sevall’s testimony exceeds the scope allowed in
cross-answer in two ways. Neither of those has merit.

First, PSP appears to argue that Mr. Sevall offered impermissible testimony by
replacing the initially-offered range of reasonableness based on a new analysis.*” PSP
misunderstands Mr. Sevall’s cross-answering testimony: he refined, rather than replaced, the
range of reasonableness in cross-answer. For example, the range of reasonableness he provided
in his response testimony had a lower bound marked out by PSP’s inflation-adjusted-currently-
authorized per-pilot DNI. The range of reasonableness he offered in cross-answer has that same
lower bound, something only possible because Mr. Sevall threw out the many per-pilot DNI
values below that lower bound produced by the expense ratio analysis. And while Mr. Sevall
did adjust downward in cross-answer the upper bound of his initially offered range of
reasonableness, the new boundary remained inside the initially offered range. Put otherwise,
Mr. Sevall did not erase his initial testimony and offer something completely “novel” in cross-
answer;>® he simply tightened his recommended range of reasonableness in response to witness
Moore’s testimony.

Second, PSP implicitly suggests that witnesses may not broadly engage with material at

the rebuttal or cross-answering stage of a proceeding, but are instead limited to a line-by-line

36 See Sevall, Exh. SS-8T at 9:2-3.

37 E.g., Motion at 6 9 12 (contending that Mr. “Sevall changed his recommendation, proposing a modified DNI range of

$386,116 (nearly $100,000 less per pilot that what was approved in Docket TP-220513) to $547, 948 ($100,000 less
than his original mid-range recommendation’’) (emphasis omitted).
3 E.g., Motion at 1 9 2.
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refutation of their party opponents.>® Whatever the merits of that argument, PSP has impliedly
waived or forfeited it.** In rebuttal, PSP submitted materials that are broadly “responsive” to,
but not a specific rebuttal of, the arguments made by PMSA witnesses. The plainest example of
this comes from the testimony of PSP witness Viso, who responded in part to witness Moore’s
testimony that “safety ‘has not degraded or been compromised’ since [PSP’s] last rate case,

and that ‘little if anything has changed with respect to the costs and nature of pilotage work
since PSP’s last rate case’” with several questions and answers summarizing testimony from
that last rate case and citing a recent example.*! It should go without saying that issues
identified and discussed in the last rate case cannot be specifically responsive to a claim that
nothing has changed. And this is not an isolate example; witness Viso’s testimony is full of

1.2 The Commission

such not-exactly-responsive answers that introduce new issues in rebutta

should not allow PSP to seek adherence to a standard that it ignores.
PSP’s claim of prejudice fares no better, and the Commission should decline to strike

the testimony, especially given that it has recognized that pilotage is new to regulation and that

the Commission benefits from a full record.*’ But, to the extent that PSP contends that “Staff’s

new proposal . . . directly contradicts much of Staff’s initial proposal, thereby also rendering

3 And, to be clear, Mr. Sevall’s testimony was an answer to specific points raised by witness Moore.

40 See BLACK’S LAW DICTIONARY (12th ed. 20024) (defining “waiver”).

41'Viso, Exh. JJV-1T at 28:17-20, 32:6-33:13.

42 Compare Moore, Exh. MM-01T at 64:1-22 (listing witness Moore’s criticisms of PSP’s survey, which included his
claim that PSP failed to show that any of the studied pilotage grounds had comparable mixes of vessel traffic and a
claim that PSP had failed to show operational comparability) and MM-01T at 65:22-66:2 (Explaining that operational
comparability concerns questions such as “[a]re you getting paid by the hour, paid by the assignment, paid by salary,
paid by dividend, paid as a business owner or partner?”’) with JJV-01T at 3:17-33:13 (discussing the purpose of the
American Pilots Association, the nature of state pilotage systems, the role of pilots, the fact that every group of pilots is
different, that there are certain commonalities among pilots (none of which concern the criticisms leveled by witness
Moore in the pages cited above), and the risk environment for pilots).

43 Order 09 at 19 8 (recounting how the Commission denied a PMSA motion to strike testimony by a PSP witness
based on this principle).

STAFF RESPONSE TO PSP’S
MOTION TO STRIKE- 9



23

24

the extensive rebuttal and cross-answering testimony already filed by both PSP and PMSA

»44 that statement is flawed on at least two levels.

non-responsive,

First, PSP’s claim of a contradiction between Mr. Sevall’s opening and cross-answering
testimony is flatly incorrect. To “contradict” means “to assert the contrary of” or “to imply the
opposite or a denial of.”*> Mr. Sevall’s cross-answering testimony recommends a per-pilot DNI
value that falls within the range of reasonableness he proposed in his response testimony.
Whatever the opposite of Mr. Sevall’s initially proposed range of reasonableness is, the new
values do not contradict it or his original per-pilot DNI recommendation. The new values
simply represent an update or a modification that is consistent with Mr. Sevall’s opening
testimony.

Second, PSP’s claim that Mr. Sevall’s updated DNI recommendation renders PSP’s
rebuttal and PMSA’s cross-answering testimony non-responsive is equally meritless. Mr.
Sevall offered on cross-answer a per-pilot DNI recommendations that fell within what he
initially proposed as the range of reasonable outcomes. Granted, his expense ratio analysis
produced a low-end that fell below the low end of what Mr. Sevall testified to in his response
testimony. But that is why he threw those numbers out. And, also granted, Mr. Sevall in cross-
answer recommended a smaller DNI than his original proposal. But both PSP’s and PMSA’s
cross-answering testimony remain as responsive to cross-answering testimony as to Mr.
Sevall’s opening testimony. PSP witness Sisung criticized the low-end of Mr. Sevall’s initial
range as incorrectly calculated. PSP witness Carlson praised Mr. Sevall’s initial use of PSP’s

survey, but also criticized Mr. Sevall’s initial DNI recommendation as too low. Whatever the

merits of those critiques, they remain relevant to Mr. Sevall’s cross-answering testimony: Mr.

4 Motion at 8 9 18.
4 Merriam-Webster Online, https://www.merriam-webster.com/dictionary/contradict (last visited Feb. 12, 2026).
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Sevall continued to use that low-end of his original range of reasonableness (the one criticized
by witness Sisung), continued to base his DNI recommendation largely on PSP’s survey (the
one celebrated by witness Carlson), and recommended a DNI recommendation lower than his
original proposal (the one witness Carlson thought already too low). On the other hand, PMSA
witness Moore utterly disagreed with using PSP’s survey in any manner and recommended no
increase to DNI; in cross-answer he contended that Staff’s recommended DNI was too high.
Mr. Sevall continues to use PSP’s survey and even on cross-answer his recommended DNI
exceeds what witness Moore testifies is appropriate. Again, whatever their merits, witness
Moore’s critiques apply equally to Mr. Sevall’s cross-answering testimony as to his response
testimony.

With that said, Staff disfavors proposals offered after the point at which other parties
may test them through an adversarial process. Although Staff did not consider that principle
applicable here, given that Mr. Sevall did not produce an entirely new proposal and instead
simply refined his range of reasonableness based on witness Moore’s testimony, Staff is keenly
sensitive to the process concerns raised by PSP. Staff, accordingly, does not object to the
Commission granting PSP limited sur-rebuttal to address the issue of the expense ratio
analysis.

V. CONCLUSION

Staff requests that the presiding officer deny PSP’s motion to the extent that it seeks to
strike Staff’s updated recommendations related to DNI and revenue requirement, as well as to
the extent that PSP seeks the total exclusion of various exhibits. Staff has no objection to PSP’s

request for limited sur-rebuttal.
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DATED this 18th day of February, 2026.
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Respectfully submitted,

NICHOLAS W. BROWN
Attorney General

/s! Jeff Roberson, WSBA No. 45550
Senior Assistant Attorney General
Office of the Attorney General
Utilities and Transportation Division
P.O. Box 40128

Olympia, WA 98504-0128
360-810-0509
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