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On October 10, 2025, the Commission issued a notice requesting supplemental briefing
on the following topic:

Would RCW 19.405.030(3), which pertains to “undepreciated investment in a fossil fuel

resource,” potentially apply in a future Commission proceeding involving resources other

than a “coal-fired resource,” considering the definitions of “coal-fired resource” and

“fossil fuel resource” in RCW 19.405.020?

NWEC thanks the commission for requesting additional briefing on this question,
because it underscores the impact that the Commission’s decision in these cases will have on

future utility investments that extend the life of fossil fuel resources.

I. RCW 19.405.030(3) applies to all fossil generation, not just coal-fired resources.

The answer is yes. RCW 19.405.030(3) uses the term “fossil fuel generating resource”
while RCW 19.405.030(1)-(2) use the term “coal-fired resource.” The Legislature’s use of
different terms reflects a clear intention to broaden the scope of RCW 19.405.030(3) to apply to
all fossil resources.

The definitions in CETA provide, in relevant part, that: “‘Coal-fired resource’ means a
facility that uses coal-fired generating units, or that uses units fired in whole or in part by coal as
feedstock, to generate electricity.”! Later, RCW 19.405.020(19) says “‘Fossil fuel’ means natural
gas, petroleum, coal, or any form of solid, liquid, or gaseous fuel derived from such a material.”

RCW 19.405.030(3) applies to “prudently incurred undepreciated investment in a fossil
fuel generating resource that has been retired from service.” NWEC is concerned that the
definition of the word “retire” that the Commission selects in these cases could become
precedent that governs the recovery of undepreciated investments in other fossil resources,

including natural gas generation that “has been retried from service.” For this reason, NWEC

' RCW 19.405.020(7)(a).



recommends that the Commission’s order adopt the dictionary definition of the word “retire,”

meaning a utility may only recover prudently incurred undepreciated investment in a fossil

resource that has actually ceased operations. It is absurd to suggest that CETA’s drafters, whose
central goal was to enact a policy of greenhouse gas neutrality,? intended the phrase “has been
retired” to mean that a fossil resource “continues to produce greenhouse gas emissions.”

NWEC Witness McCloy, who served as the Governor Inslee’s Energy Policy Advisor as
the Governor and Legislature negotiated CETA, provided testimony that the Legislature used the
term “fossil generating resource” to indicate that her interpretation of this provision includes
both coal and natural gas plants:

This section of the law was designed to provide financial assurances that if a

utility retires a fossil generating resource, so the resource would cease to work

and cease to pollute, shareholders would not be asked to write-off any

undepreciated investment in that plant. That incentive was specifically designed

for resources that are retired, and was intended to remove a disincentive for PSE

and other Washington owners to retire fossil plants. The provision does not apply

to new capital investments which extend the life of the plant beyond 2025, as such

investments would not be at issue for a plant that is slated for retirement. Colstrip

Units 3 and 4 are not retired, so I am surprised Avista is attempting to use this part

of CETA to support its request.’

IL. Regardless of the definition of “retire” selected, the Commission’s prudence
decision in these cases will guide utilities’ future investments that extend the life of
fossil resources.

Similarly, a prudence finding that allows substantial cost recovery in these proceedings

will lead utilities to believe that the Commission will not question the recovery of investments

that extend the life of natural gas plants by decades, despite those plants limited value to

2RCW 19.405.040(1).
3 McCloy, Exh. LCM-1T at 6:18-7:5.
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Washington ratepayers after 2030 under CETA.*

NWEC recommends that the UTC’s order send a clear message that it will implement
CETA to effectuate its purpose of transforming Washington’s energy supply away from fossil
fuels and towards clean energy. The Commission should not deem prudent life-extending
investments in Colstrip plants because PSE and Avista failed to demonstrate that the investments
were made to benefit Washington customers and considering CETA’s requirements.

The Commission can guide utilities away from additional business-as-usual investments
that extend the life of fossil plants by decades. To accomplish this, the UTC should articulate a
prudence standard that requires a showing that the utility’s board of directors considered the
benefits to Washington customers, including CETA’s requirements, and nonpolluting
alternatives.

NWEC fears that if the UTC does not provide such guidance now, utilities will continue
with business-as-usual investments in natural gas resources while ignoring CETA’s direction,
just as occurred at Colstrip in 2024 and 2025. Over the past five years, NWEC asked the
Commission multiple times to issue guidance concerning life-extending investments because the
“passage of CETA required a higher level of scrutiny on ongoing investments at Colstrip than
was previously conducted by the Commission.”> NWEC provided testimony concerning
Colstrip’s future in 2020, requested that the Commission open an investigation into costs

concerning the continued operation of Colstrip in 2021, and submitted testimony warning of

*In 2030, all retail sales must be greenhouse gas neutral. RCW 19.405.040(1). Electric utilities
may use alternative options, primarily unbundled renewable energy credits, for up to twenty
percent of this compliance obligations through 2045. RCW 19.405.040(1)(b).

> Wash. Utils. & Transp. Comm’ vs. Puget Sound Energy, Docket UE-240729, McCloy, Exh.
LCM-1T at 16:5-6 (May 29, 2025).
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disallowances for any life-extending investments in Colstrip in 2022.° The Commission did not
issue guidance concerning life-extending investments at fossil resources, and as a result Avista
and PSE proceeded to request cost recovery for life-extending investments.

Now, when articulating its decision concerning Colstrip, the Commission should
articulate a prudence standard that will apply to all investments that extend the life of fossil
resources. This is not a hypothetical situation, rather it is the question squarely before the
Commission in these proceedings. Making such a determination will not tie the Commission’s
hand concerning future prudence decisions; each future case will be decided on the evidence
presented. The Commission’s application of CETA to Colstrip investments concerns the
prudence standard that will also govern the Commission’s decisions on future natural gas
investments. Accordingly, the Commission’s determinations in these proceedings are likely to
inform future utility and Commission decision-making.

The Commission’s order in this case should articulate that Washington’s prudence
standard requires that analyses of life-extending investment in all fossil resources be conducted
from the perspective of Washington ratepayers and considering CETA’s requirements, 1.¢.,
include an analysis of emissions-free alternatives to comply with CETA.

In light of CETA, business-as-usual justifications for investments that extend the life of

fossil fuel plants, such as the Colstrip’s operator’s hurdle sheets in this case, are not sufficient.

& Wash. Utils. Transp. Comm n v. Puget Sound Energy, Docket UE-240729, McCloy, Exh.
LCM-IT at 13:12-16:14.



DATED: October 24, 2025
By: /s/ Yochanan Zakai
Washington State Bar No. 61935”
SHUTE, MIHALY & WEINBERGER LLP
396 Hayes Street
San Francisco, California 94102
(415) 552-7272
yzakai@smwlaw.com

Attorneys for NW Energy Coalition

* Mr. Zakai is not a member of the State Bar of California.

5



	I. RCW 19.405.030(3) applies to all fossil generation, not just coal-fired resources.
	II. Regardless of the definition of “retire” selected, the Commission’s prudence decision in these cases will guide utilities’ future investments that extend the life of fossil resources.

