BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Petition for
Arbitration of an Amendment for

Interconnection Agreements of Docket No. UT-043013

VERIZON NORTHWEST INC.

with VERIZON’S REPLY TO AT&T’S
PETITION FOR REVIEW OF

COMPETITIVE LOCAL EXCHANGE ORDER NO. 17
CARRIERS AND COMMERCIAL
MOBILE RADIO SERVICE
PROVIDERS IN WASHINGTON

Pursuant to 47 U.S.C. Section 252(b),
And the Triennial Review Order

1. Verizon Northwest, Inc. (“Verizon™) replies to the Petition for Review filed by
AT&T Communications of the Pacific Northwest, Inc. and AT&T Local Services
(collectively, “AT&T”) on August 8, 2005. AT&T asks the Commission to reverse
certain aspects of the Arbitrator’s rulings with respect to routine network modifications in
her Report and Decision (“Report™) issued in this arbitration on July 8, 2005. First,
AT&T asks the Commission to find that no interconnection agreement amendment is
necessary to implement the FCC’s new routine network modification requirement (Issue
22). Second, it asks the Commission to accept AT&T’s definitions of dark ﬁbef, DS1
and DS3 loops that the Arbitrator rejected (Issue 9).

2. The Commission should deny AT&T’s requests for review, because the Arbitrator

made no mistake of fact or law on these points.
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1. The Arbitrator Correctly Concluded that the Amendment Must Include Terms to
Implement the Routine Network Modification Requirement Imposed in the TRO
(Issue 22)

3. AT&T contends that: “It was legal error for the ALJ to conclude that an
amendment to the ICA is necessary to obligate Verizon to perform routine network
modifications. There should be no need to amend the ICA to reflect Verizon’s obligation
to provide routine network modifications because that requirement pre-dated the TRO.”
AT&T Petition at 4 (emphasis deleted).

4. AT&T is wrong, and its request for review is inconsistent with its own proposals
for routine network modification terms in the Amendment.

5. Under the FCC’s Rules adopted in the Triennial Review Order, “[a] routine
network modification is an activity that the incumbent LEC regularly undertakes for its

' An ILEC must make routine network modifications as necessary to

own customers.”
permit CLECs access to loop and transport UNEs where the requested facilities have
already been constructed. 47 C.F.R. § 51.319(a)(8)& (e)(5); TRO, Y 484.

6. These routine network modification rules did not exist before the FCC adopted
them in the TRO. As Verizon explained in its Reply Brief (at 52-53), in the Notice of
Proposed Rulemaking initiating the Triennial Review, the FCC asked whether it had the

authority to adopt a network modification requirement and if so, whether it should do so,

and what the parameters of any such requirement should be? In the TRO, the FCC

''47 C.F.R. § 51.319(a)(8)(11); Report and Order and Order on Remand and Further Notice of Proposed
Rulemaking, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18
FCC Recd 16978, § 227 (2003) (“Triennial Review Order” or “TRO”), vacated in part and remanded,
United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II"’), cert. denied, NARUC v.
United States Telecom Ass’n, 125 S.Ct. 313, 316, 345 (2004).

2 See Notice of Proposed Rulemaking, Review of the Section 251 Obligations of Incumbent Local Exchange

Carriers, 16 FCC Red 22781, at 22805, 52 (Dec. 20, 2001) (“To the extent that we continue to require
unbundling of high-capacity loops (DS1s and above), do we have the authority to require incumbent LECs
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concluded that it could and should impose a routine network modification requirement
(id., § 633) and adopted the above-cited rules. In doing so, the FCC observed that “[t]he
routine modification requirement that we adopt today resolves a controversial
competitive issue that has arisen repeatedly.” TRO, q 632 (emphasis added). In short, the
FCC made clear that, in the TRO, it considered for the first time, and then adopted, a new
requirement. It did not “simply clarif[y] Verizon’s existing obligation,” as AT&T claims.
AT&T Petition at 4.

7. AT&T offers no TRO citations to support its theory. Instead, it argues that the
D.C. Circuit, in its USTA II decision, recognized that “there has been no ‘change in law’
that would necessitate an amendment to the ICA.” AT&T Petition at 4. The D.C. Circuit
did no such thing. To the contrary, the Court reviewed the routine network modification
requirements adopted in the TRO® and found that the FCC had écted consistently with the
Act in establishing a distinction between a “routine modification” and the kind of
“superior quality” network alteration struck down by the Eighth Circuit in 1997. USTA
II, 359 F.3d at 578 (emphasis added). The Court did not address at all the matter of
amending interconnection agreements to implement the 7RO’s network modification
rules.

8. Neither USTA II, the TRO, nor any other FCC decision supports AT&T’s novel
theory that the Act itself imposed the routine network modification requirement reflected

in the TRO. AT&T Petition at 5. Under that theory, no amendment would be necessary

to engage in the activities necessary to activate such loops that are not currently activated in the network,
such as attaching any necessary electronics to the loop facility? If we do have this authority, should we
impose such a requirement? From both a legal and policy perspective, what should be the limits of any
such requirement?”)

* “In the Order under review, the Commission ‘require[d] incumbent LECs to make routine network
modifications to unbundled transmission facilities used by requesting carriers where the requested
transmission facility has already been constructed.”” USTA I, 359 F.3d at 577.
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to implement the FCC’s routine network modification obligation, because, according to
AT&T, ILECs had that obligation since the Act took effect in 1996 (and existing
interconnection agreements would presumably have contained the necessary
implementation terms).

9. Contrary to AT&T’s suggestion, however, the Act is not a set of self-
implementing unbundling rules, and it says nothing about routine network modifications.
Rather, Congress directed the FCC to “establish regulations to implement the
requirements” of section 251, including “determining what network elements should be
made available” on an unbundled basis.* In that regard, the FCC determined that loop
and transport facilities must be unbundled in certain circumstances and in accordance
with certain parameters. The routine network modification requirement it adopted in the
TRO is one such parameter. See TRO, § 633. Before the FCC imposed that requirement,
it did not exist. And because it did not exist before the TRO, the parties’ interconnection
agreements do not address it. As a result, the FCC directed carriers to use the section 252
negotiation and arbitration process to amend those agreements to implement the new
requirements it imposed in the 7RO, including the routine network modification
obligation. See TRO, 99 700-05.

10.  Indeed, AT&T itself proposed routine network modification provisions in its TRO
Amendment. And despite its argument that the Arbitrator committed “legal error” by
requiring an amendment to implement the FCC’s routine network modification rules,

AT&T does not ask the Commission to delete or change the routine network modification

* See 47 U.S.C. § 251(d), “Implementation.”

Seattle-3271840.1 0010932-00035 4



terms the Arbitrator adopted for the TRO Amendment.’ Nor does it seek to add any
contract language suggesting that the routine network modification obligation existed
before the FCC adopted it. In fact, it is not clear what relief, if any, AT&T is seeking. Its
request for review of the Arbitrator’s resolution of Issue 22 has nothing to do with
development of the TRO Amendment itself, which is the only purpose of this proceeding.
The Commission could dismiss AT&T’s request on this basis alone, without even
reaching the merits of its erroneous argument. Either way, the Commission should adopt
the Arbitrator’s resolution of Issue 22.

II. The Commission Should Approve the Arbitrator’s Recommended Definitions
for Dark Fiber Loop, DS1 Loop, and DS3 Loop (Issue 9)

11.  The Arbitrator adopted Verizon’s definitions of “Dark Fiber Loop,” “DS1 Loop,”
and “DS3 Loop,” because they more closely track the FCC’s definitions of these terms
than the CLECs’ proposed definitions do. See Order, {f 166, 176. The Arbitrator
expressly rejected AT&T’s definitions because they inappropriately refer to routine
network modifications. She explained that an element’s definition should not include
“terms or conditions for availability, i.e, what is available or required through routine
network modifications.” Order, Y 166.

12.  AT&T does not allege any specific error of fact or law in the Arbitrator’s
resolution of Issue 9. It just disagrees Withv the Arbitrator’s decision. It argues that
“routine network modifications simply are a mechanism for providing access to high
capacity and dark fiber loops,” so “they should be included in the definition those loops,
to avoid the potential of disputes as to their availability in the future.” AT&T Petition at

3.

> In fact, AT&T’s request for review of the Arbitrator’s rulings on Issue 9 asks the Commission to add
routine network modification references to the Amendment.
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13.  Adopting AT&T’s definitions would promote, rather than avoid, disputes about
Verizon’s network unbundling obligations. As a drafting matter, the Arbitrator correctly
concluded that there is no reason for the definition of elements to include the terms or
conditions governing their availability. Verizon’s obligation to perform routine network
modifications is already addressed in the substantive routine network modification
language the Arbitrator adopted in the context of Issue 22. As noted, AT&T has not
challenged that language, which requires Verizon to perform routine network
modifications to permit access to already-constructed DS1 and DS3 Loops, to the extent
required by the FCC’s Rules. Order, § 484 (approving Verizon’s section 3.5, with minor
modifications). Nor has AT&T challenged the Arbitrator’s recommendation for the
parties to include the “FCC’s full definition of ‘Routine Network Modifications™ in the
Amendment. Order, § 227. Given these specific provisions describing the scope and
nature of Verizon’s routine network modification obligation, there is no reason to insert a
confusing and potentially conflicting routine network modification requirement in the
loop definitions themselves.

14. In addition, AT&T’s reference to routine network modifications in the Dark vFiber
Loop definition is inconsistent with the FCC’s unbundling rules. AT&T’s definition
purports to require Verizon to provide access to dark fiber loops to the extent that fibers
“can be made spare and continuous via routine network modifications.” AT&T Am., §
2.6. This reference to making new dark fiber loops available through routine network
modifications incorrectly suggests that Verizon has a continuing obligation to provide

new dark fiber loops. But the FCC eliminated the dark fiber unbundling obligation in the
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Triennial Review Remand Order, ® and prohibited CLECs from adding any new dark
fiber loops beyond the March 11, 2005 effective date of the TRRO.” Obviously, Verizon
has no obligation to perform routine network modifications to make new dark fiber loops
available because it has no obligation to make new dark fiber loops available at all.
Verizon must only serve the embedded base of dark fiber loops until they are transitioned
to non-UNE alternatives before September 11, 2006. 7TRRO, 9 197. Because AT&T’s l
language improperly suggests that Verizon must provide new, unbundled dark fiber
loops, it is inconsistent with binding federal law, and must be rejected.
15.  The Commission should deny AT&T’s request to approve the AT&T loop
definitions the Arbitrator rejected. The Arbitrator correctly decided that Verizon’s loop
definitions more accufately reflect the FCC’s definitions, which do not include any
references to routine network modifications.

% * %
16.  Verizon asks the Commission to deny AT&T’s Petition and adopt the Arbitrator’s
rulings AT&T has challenged.

Respectfully submitted on August 18, 2005.

By: WO é,_——%

Timothy/. (Y Connell

Stoel Rives/LLP

600 University Street, Suite 3600
Seattle, WA 98101

206-386-7562

Counsel for Verizon Northwest Inc.

¢ See Order on Remand, Unbundled Access to Network Elements; Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, FCC
04-290, 9 182 (FCC rel. Feb. 4, 2005) (“TRRO”) (“we find that requesting carriers are not impaired on a
nationwide basis without access to unbundled dark fiber loops™).

" 1d., 99 195-97.
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CERTIFICATE OF SERVICE

I hereby certify that I have this 18th day of August, 2005, served the true and
correct original, along with the correct number of copies, of Verizon’s Reply to AT&T’s
Petition for Review of Order No. 17 and Certificate of Service upon the WUTC, via the
method(s) noted below, properly addressed as follows:

Carole Washburn, Executive Secretary

Washington Utilities & Transportation
Commission

1300 S. Evergreen Park Drive SW

Olympia, WA 98503-7250

__X Hand Delivered

U.S. Mail (1* class, postage prepaid)
Overnight Mail
Facsimile (360) 586-1150

X Email (records@wutc.wa.gov)

I hereby certify that I have this 18th day of August, 2005, served a true and correct
copies of the foregoing documents upon parties noted below via E-Mail and Overnight Mail:

The Honorable Ann E. Rendahl Brooks E. Harlow

Washington Utilities & Transportation David Rice
Commission Miller Nash LLP
1300 S. Evergreen Park Dr SW 4400 Two Union Square

Olympia, WA 98504-7250
Email: arendahl@wutc.wa.gov

601 Union Sireet

Seattle, WA 98101-2352 :
Email: brooks.harlow@millernash.com
Email: david.rice@millernash.com

Edward W. Kirsch

Swidler Berlin Shereff Friedman LLP
300 K Street NW, Suite 300
Washington, DC 20007-5116

Email: ewkirsch@swidlaw.com

Genevieve Morelli

A. Edmonds

Kelley Drye & Warren LLP

1200 19™ Street, N.W., Suite 500
Washington, DC 20036

Email: aedmonds@kelleydrye.com
Email: gmorelli@kelleydrye.com

Gregory J. Kopta

Davis Wright Tremaine LLP
1501 Fourth Avenue, Suite 2600
Seattle, WA 98101-1688

Email: gregkopta@dwt.com

Letty Friesen

Michelle Bourianoff

AT&T Communications

919 Congress Avenue, Suite 900
Austin, TX 78701-2444

Email: Isfriesen@att.com
Email: mbourianoff.com

Tre E. Hendricks III

United Telephone Co. of the NW

902 Wasco Street

Hood River, OR 97031-3105

Email: tre.e.hendricks.iii@mail.sprint.com

Michel L. Singer Nelson

Worldcom, Inc.

707 17™ Streét, Suite 4200

Denver, CO 80202-3432

Email: michel.singer nelson@meci.com

I hereby certify that I have on the 18th day of August, 2005, served true and
correct copies of the foregoing documents upon parties noted below via U.S. Mail
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Gregory Diamond, Senior Counsel
Covad Communications Co.

7901 Lowry Boulevard

Denver, CO 80230

Email: gdiamond@covad.com

Rex Knowles

XO Washington, Inc.
1111 East Broadway

Salt Lake City, UT 84111

Dennis Kelley, Director of Operations
(Provisioning)

1-800-RECONEX INC.

2500 Industrial Avenue

Hubbard, OR 97032

Email: dennis.kelley@reconex.com

Barbara Fillinger

Regulatory Manager

Ionex Communication North, Inc.
2020 Baltimore

Kansas City, MO 64108

E-mail: bfillinger@birch.com

William P. Hunt, III, V.P., Public Policy

Level 3 Communications, LLC
1025 El Dorado Blvd.
Broomfield, CO 80021
E-mail: bill. hunt@level3.com

Schula Hobbs

Director of Regulatory Affairs
DSLNet Communications LLC
545 Long Wharf Drive FL 5
New Haven, CT 06511

E-mail: wbluemling@dsl.net

Arthur L. Magee, Comptroller
Budget Phone, Inc.

PO Box 19360

Shreveport, LA 71149

E-mail: amagee@budgetphone.com

Sam G. Maropis

Associate Director — Regulatory
SBC Telecom, Inc.
Regulatory/Municipal Affairs
1010 N. St. Mary’s, Room 13K
San Antonio, TX 78215

E-mail: sm3745@SBC.com
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Paul Masters

Ernest Communications Inc.

5275 Triangle Parkway, Suite 150
Norcross, GA 30092-6511

Email: pmasters@ernestgroup.com

Richard A. Finnigan

2405 Evergreen Park Drive SW, Suite B-1
Olympia, WA 98502

Email: rickfinn@ywave.com

Lance Tade

Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Rowena Hardin

Nos Communications, Inc.
Tariff and Regulatory Affairs
4380 Boulder Highway

Las Vegas, NV 89121-3002
E-mail: hardin@nos.com

Karen Johnson

Corporate Regulatory Attorney

Integra Telecom of Washington, Inc.

1201 NE Loyd Blvd., Suite 500

Portland, OR 97232

E-mail: karen.johnson@integratelecom.com

Joanne Lyons, Director of Accounting
ICG Telecom Group, Inc.

Government and External Affairs

161 Inverness Drive West

Englewood, CO 80112

E-mail: donna-mozina@cgcomm.com

Dimitri Mandelis, President
Computers 5*, Inc., d/b/a Localtel
341 Grant Road

East Wenatchee, WA 98802
E-mail: dimitri@clandt.com

Randall C. Meacham

Senior Manager — Government Affairs
KMC Telecom V, Inc.

1755 N. Brown Road

Lawrenceville, GA 30043

E-mail: rmeach@kmctelecom.com



David M. Pikoff, Vice President
DPI-Teleconnect, L.L.C.

2997 LBJ Freeway, Ste 225
Dallas, TX 75234

Daniel Meldazis

Senior Manager Regulatory Affairs

Focal Communications Corporation of Wash
200 North Lasalle Street, Suite 1100
Chicago, IL 60601

E-mail: dmeldazis@focal.com

Brian Thomas

Time Warner Telecom of Washington LLC
223 Taylor Avenue N.

Seattle, WA 98109

William Oberlin

Bullseye Telecom, Inc.

25900 Greenfield Road, Suite 330
Oak Park, MI 48237

E-mail: sloney@bullseyetelecom.com

John Coonan

Washington RSA No. 8 Ltd. Partnership
C/o Inland Cellular Telephone Company
P. 0. Box 171

Rosland, WA 98941

Jill Sanford, Senior Attorney
Robert Sokota, General Counsel
Abovenet Communications, Inc.
360 Hamilton Avenue

White Plains, NY 10601

E-mail: knations@mmifn.com

David L. Starr

Director, Regulatory Compliance
Allegiance Telecom of Washington, Inc.
9201 North Central Expressway

Dallas, TX 75231

E-mail: david.starr@algx.com

Felicia Mayo, Point Of Contact

Comm South Companies, Inc.

Regulatory Affairs

8035 East R.L. Thornton Freeway, Suite 410
Dallas, TX 75228
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Becki Merkel, Cost Accountant II
McLeodUSA Telecommunications Services
6400 C Street SW

PO Box 3177

Cedar Rapids, IA 52405-3177

E-mail: bmerkel@mcleodusa.com

Sara Howell, Regulatory Analyst II
Vartec Telecom, Inc.

2440 Marsh Lane

Carroliton, TX 75006

Jon Pesnell, Controller

Preferred Carrier Services, Inc. (T953)
14681 Midway Road, Suite 105
Addison, TX 75001

E-mail: alex.valencia@phonesforall.com

Teresa S. Reff, Senior Financial Analyst
Global Crossing Local Services, Inc.
Regulatory Affairs

1080 Pittsford Victor Road

Pittsford, NY 14534

E-mail: teresa.reff@globalcrossing.com

Timothy M. Seat

Z-Tel Communications, Inc.

601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602

E-mail: tseat@z-tel.com

Karine Hellwig

Sprint Communications Company LP
6390 Spring Parkway

MS: KSOPHT010-z2400

Overland Park, KS 66251-2400
E-mail: glenn.harris@mail.sprint.com

Sultan Weatherspoon
Weatherspoon Telephone, LLC
16410 NE 32™ Street
Vancouver, WA 98682

Email: sultan@wttel.com



Rhonda Weaver

Director of Government Affairs & Telephone

Comcast Phone of Washington, LL.C
440 Yauger Way SW
Olympia, WA 98502-8153

Email: rhonda weaver@cable.comcast.com

Dale Crouse, President

Premiere Communications Systems, Inc.

4509 Interlake Ave. N, #110
Seattle, WA 98103

Marathon Communications, Inc.
1550 N. 34™ Street, #200
Seattle, WA 98109-2904
E-mail: ageorge@marathon.net

Tax Department
International Telcom, Ltd.
417 2™ Avenue West
Seattle, WA 98119
- E-mail: yvette@ms.kallback.com

Penny H. Bewick
New Edge Network, Inc.

3000 Columbia House Blvd., Suite 106

Vancouver, WA 98661

E-mail: pbewick@newedgenetworks.com

Michael J. Bradshaw

Powertelnet Communications, Inc.
Po Box 1150

Prosser, WA 99350

E-mail: asstmanager@bentonrea.org

Chris Crowe

Pac-West Telecomm, Inc.
1776 March Lane, Suite 250
Stockton, CA 95207

E-mail: ccrowe@pacwest.com

Dudley Upton

Cellco Partnership

1300 I Street, NW, Suite 400W
Washington, DC 20005
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Arthur Butler

Ater Wynne LLP
Representing Us Cellular
601 Union Street, Suite 5450
Seattle, WA 98101-2327
Email: aab@aterwynne.com

Simon Ffitch

Office of the Attorney General
Public Counsel

Representing Public Counsel
900 4™ Avenue, Suite 2000
Seattle, WA 98164

Email: simonf@atg.wa.gov

Donald Taylor, President

Tel West Communications, LLC
3701 S. Norfolk Street, Suite 300
Seattle, WA 98118

E-mail: dtaylor@telwestservices.com

John P. Andrist, President
NCI Data.Com, Inc.

700 B Okoma Drive

Omak, WA 98841

E-mail: jandrist@ncidata.com

Bob McCoy

General Counsel

Williams Local Network, Inc.
4100 One Williams Center
Tulsa, Oklahoma

Steven C. Clay, President

New Access Communications, Llc
801 Nicollet Mall, Suite 350
Minneapolis, MN 55042

E-mail: sclay@newaccess.com

Richard A. Pitt

12119 Jacqueline Drive

P. O. Box 667

Burlington, WA 98233

Email: rapitt98232@msn.com

Jill Mounsey

Director - External Affairs
AT&T Wireless Services Inc.
7277 164™ Avenue NE
Redmond, WA 98052



Richard Stevens

President

Centel Communications Inc.
P.O. Box 25

Goldendale, WA 98620

Deanne Laidler

US Cellular

8410 W. Bryn Mawr, Suite 700
Chicago, IL 60631

Thomas Sawatzki
HighSpeed.Com LLC

6 W. Rose Street, Suite 500
Walla Walla, WA 99362

John B. Glicksman

Vice President, General Counsel
Adelphia Business Solutions

1 North Main Street
Coudersport, PA 16915

Ken Goldstein

Metrocall Inc.

6677 Richmond Highway
Alexandria, VA 22306

Robert T. Hale, President/CEO
Granite Telecommunications, LLC
234 Copeland Street

Quincy, MA 02169

General Counsel
T-Mobile USA Inc.
12990 SE 38th Street
Bellevue, WA 98006

Tom Cook

Cook Telecom Inc.
2963 Kerner Blvd.
San Rafael, CA 94901

Robert E. Heath, Vice President
American Fiber Network Inc.

9401 Indian Creek Parkway, Suite 140
Overland Park, KS 66210

Rudolph J. Geist

Executive Vice President

O 1 Communications of Washington, LLC
770 L Street, Suite 960

Sacramento, CA 95814

Catherine Murray, Manager

Eschelon Telecom of Washington, Inc.
730 Second Avenue South, Suite 900
Minneapolis, MN 55402-2489

Rick Weaver, Regulatory Contact
Westgate Communications, LLC
PO Box 2937

Chelan, WA 98816

Karen Shoresman Frame

Covad Communications Company
7901 Lowry Blvd.

Denver, CO 80320

E-mail: kframe@covad.com

Irina Armstrong, Regulatory Contact
Metropolitan Telecomm. of Washington
44 Wall Street, Floor 14

New York, NY 10005

I declare under penalty under the laws of the State of Washington that the

foregoing is correct and true.

DATED this 18th day of August, 2005, at Seattle, Washington.
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