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I.   INTRODUCTION 

1  In 2019, the Legislature passed the Clean Energy Transformation Act (CETA) to 

mark out Washington’s route to a clean energy future. The state will pass the first milestone 

on that path when the clock strikes January 1, 2026, after which electric utilities may no 

longer serve retail customers in this state with coal-fired resources. 

2  Whatever novelty it introduced, CETA largely did not touch the law that governed 

utilities for roughly 100 years before its passage. Under CETA, the Commission continues 

to regulate utilities (although the bill enacting CETA provided it with additional regulatory 

tools), and it continues to ensure rates that are fair, just, reasonable, and sufficient. For 

generations, that has meant rates that reflect only prudent utility investments. 

3  This case concerns the appropriate ratemaking treatment for investments made by an 

electric utility, Avista, at a coal-fired resource, the Colstrip Steam Electric Station, in the 

waning years that CETA allowed the plant to serve retail customers located in Washington, 

2024 and 2025. Several rounds of testimony have narrowed the differences between the 

parties, and only issues related to the prudence of Avista’s investment in long-lived plant at 

Colstrip remain between Staff and the company. The Commission should accept Staff’s 

recommendation and order a targeted, tailored disallowance of investments Avista made 

without properly considering their costs and benefits. Because the Commission allowed 

Avista to charge the as-filed rates subject to refund, and because those rates included the 

costs the Commission should disallow, the Commission should order the company to return 

the overcollection to ratepayers.  
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II.   BACKGROUND 

4  In 2022, the Commission authorized Avista to create a tracker mechanism for 

specific costs incurred at Colstrip, including “operating and maintenance and other 

expenses, depreciation expense, decommissioning and remediation costs, and return on rate 

base,” but excluding transmission expenses and those costs recovered through the 

company’s Energy Recovery Mechanism.1 The instant filing concerns Avista’s most recent 

revisions to the tracker tariff, Avista’s Tariff WN U-28, Schedule 99, which the Commission 

allowed to become effective, subject to refund pending the outcome of a complaint lodged 

against their fairness, justness, and reasonableness.2  

5  Through those revisions, Avista sought recovery of its 2024 and 2025 Colstrip 

expenses. Staff reviewed those costs and sorted them into six categories consisting of: (1) 

projects with de minimis costs, (2) projects intended to promote human safety, (3) routine 

maintenance projects, (4) SmartBurn projects, (5) projects not likely to go into service in 

2025, and (6) long-lived capital projects. Staff did not contest the first three of those 

categories,3 but did recommend disallowing all or portions of the others.4 Other parties filed 

response testimony concerning Avista’s disposition of its interest in Colstrip5 and 

 
1 Avista Corp., Tariff WN U-28, Schedule 99, Second Substitute Revision Sheet 99. 
2 Wash. Utils. & Transp. Comm’n v. Avista Corp., Docket UE-240891, Order 01, 4 ¶ 18 (Dec. 20, 2024). 
3 Staff did not focus on and did not contest Avista’s request to recover the costs for the de minimis group 

because collectively they do not materially impact rates. McGuire, Exh. CRM-1CT at 6:10. Staff did not 

contest Avista’s attempts to recover the human safety projects’ costs because the benefits justify the costs and 

because Staff agreed to the recovery of these costs in the settlement that resolved Avista’s 2019 general rate 

case (GRC). McGuire, Exh. CRM-1CT at 6:19-7:10. And Staff did not contest Avista’s request for recovery of 

the routine maintenance projects’ costs based on Staff’s reading of provisions in the 2019 GRC settlement that 

prevent Avista from supporting life-extending capital investments, which imply that Avista may recover 

routine, non-life-extending capital investments. McGuire, Exh. CRM-1CT at 6:9-12, 9:16-11:8. 
4 Staff objected to Avista’s recovery of the SmartBurn costs based on the Commission’s disallowance of 

SmartBurn costs in Avista’s 2020 GRC. McGuire, Exh. CRM-1CT at 12:3-13:7. Staff sought disallowance of 

the second group based on used and useful principles. McGuire, Exh. CRM-1CT at 13:11-14:17. And Staff 

requested disallowance of portions of the long-lived plant costs based on prudence principles due to flaws in 

the way Avista decided to move forward with these projects. McGuire, Exh. CRM-1CT at 15:3-26:13. 
5 Mullins, Exh. BGM-1CT at 4:11-9:14; McCloy, Exh. LCM-1T at 5:1-8:12; Dreyer, Exh. JMD-2T at 2:3-3:4. 
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recommending disallowances, some similar to the adjustments proposed by Staff,6 some 

quite different.7 Avista, in response to all of that, accepted some of the adjustments proposed 

by Staff and rejected others; it also rejected the other adjustments proposed by other parties.8 

III.   ARGUMENT 

6  Cost-of-service ratemaking incents utility overspending.9 Prudence review serves as 

the main check on that distorted incentive: bodies like the Commission review the prudence 

of investment decisions to root out wasteful or unreasonably-made investments to ensure 

that ratepayers do not shoulder the burden of paying for them. 

7  Prudence review generally asks a straightforward set of questions. Did the utility do 

its homework in preparing for and making the investment decision? Did it reasonably 

consider options (including the option of doing nothing)? Did the utility reasonably select 

among the options it identified? Did it properly engage management or its board throughout 

that process? Did it contemporaneously record the decision-making process so that the 

Commission and non-utility parties can follow it?  

8  Avista failed to comport its decision-making process with those requirements for 

some of the investments (the long-lived capital investments) at issue here. Specifically, it did 

not properly evaluate the need for those investments or properly select among its options 

because it failed to consider limitations on the realization of benefits imposed by CETA and 

because it failed to risk-weight the costs and benefits involved with those investments. The 

 
6 Dreyer, Exh. JMD-1CT at 3:17-6:12; Cebulko, Exh. BTC-1CT at 12:7-27:16, 31:11-35:12, Mullins, Exh. 

BGM-1CT at 8:11-11:5. 
7 Mullins, Exh. BGM-1CT at 11:6-12:5. 
8 See generally Kinney, Exh. SJK-11CT, Andrews, EMA-1CT. 
9 Harvey Averch & Leland Johnson, Behavior of the Firm Under Regulatory Constraint, 52 Am. Econ. Rev. 

996, 1052 (1962). 
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Commission should therefore disallow portions of those long-lived investments so that 

ratepayers only pay in proportion to the benefit they receive from them, as discussed below. 

A. Ratemaking Standards 

9  Electric companies must provide service in accordance with filed tariffs.10 The rates 

and terms prescribed in these tariffs must be fair, just, reasonable, and sufficient.11 This 

means rates that are “fair to both customers and the utility; just . . . in that the rates are based 

solely on the record in . . . following the principles of due process of law; reasonable . . . in 

light of the range of potential outcomes presented in the record; [and] sufficient . . .  to meet 

to the financial needs of the utility to cover its expenses and attract capital on reasonable 

terms.”12 Avista bears the burden of showing that its rates meet those standards.13 

10  The Commission may complain against filed rates that allegedly do not meet those 

standards.14 As mentioned, the Commission allowed these revisions to Schedule 99 to 

become effective on January 1, 2025, subject to refund pending the Commission’s 

complaint.15 If the Commission finds that Avista failed to carry its burden, it may fix fair, 

just, reasonable, and sufficient rates by order.16 Whether the Commission should do so 

depends (from Staff’s perspective) on how it resolves issues related to: (1) the prudence of 

SmartBurn investment, (2) the usefulness of projects that may not enter service in 2025, and 

(3) the prudence of long-lived capital investments. Staff turns to those questions next. 

 

 

 
10 RCW 80.28.050, .080(1)(a). 
11 RCW 80.28.010. 
12 Wash. Utils. & Transp. Comm’n v. PacifiCorp, Dockets UE-191024, UE-190750, UE-190929, UE-190981 

& UE-180778, Order 09, 11 ¶ 28 (Dec. 14, 2020); see RCW 80.28.010, .020. 
13 RCW 80.04.130(4). 
14 RCW 80.04.130(1). Interested persons may also complain about a utility’s filed rates. Id. 
15 Avista Corp., Docket UE-240891, Order 01, at 4 ¶ 18. 
16 RCW 80.28.020. 
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B. SmartBurn 

11  Avista initially sought recovery of six discrete SmartBurn projects.17 Staff contested 

that attempt based on the disallowance of SmartBurn expense in Avista’s 2019 general rate 

case.18 On rebuttal, Avista concedes that it improperly included capital for two previously 

disallowed projects in its initial request,19 but continues to seek recovery of the other four, 

which it claims are not part of the disallowed SmartBurn project.20 With the benefit of 

discovery and a fuller record, Staff accepts Avista’s rebuttal position. 

C. Property Not Used and Useful in 2025 

12  Avista also sought recovery of three projects that Staff in response contested as 

unlikely to be used and useful during 2025.21 On rebuttal, Avista abandons its attempt to 

recover on the Baghouse project by conceding that the company will not place it in service 

by the end of 2025;22 it seeks pro rata recovery of Unit 4’s Exciter-Generator based on an 

agreement with Northwestern Energy;23 and it continues to seek full recovery of the 

Northern Cheyenne AAQ System, which it contends will be used and useful in 2025.24 Staff 

accepts Avista’s rebuttal position with respect to the first of those projects, but recommends 

that the Commission allow Avista to recover only a prorated share of the second and third 

because their useful lives will exceed Colstrip’s four-year routine maintenance cycle25 and 

(as discussed next) the Commission should find that Avista failed to show the prudence of 

the life-extending portions of these investments. 

 
17 McGuire, Exh. CRM-2(C) at 1, lines.  
18 McGuire, Exh. CRM-1CT at 11:14-15. 
19 Kinney, Exh. SJK-11CT at 2619-21. 
20 Kinney, Exh. SJK-11CT at 23:16-26:21. 
21 See RCW 80.04.250 (requiring property to be used and useful before the Commission may value it for 

ratemaking purposes). 
22 Kinney, Exh. SJK-11CT at 28:2-4. 
23 Kinney, Exh. SJK-11CT at 28:4-7. 
24 Kinney, Exh. SJK-11CT at 28:14-17. 
25 McGuire, Exh. CRM-2C; see McGuire, Exh. CRM-1CT at 15:12-15. 
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D. Avista Fails to Show the Prudence of its Long-Lived Capital Investments 

13  Finally, Avista sought recovery of 16 investments that Staff in its response testimony 

recommended disallowing some portion of due to Avista’s failure to show prudence.26 

Avista continues to seek some amount of recovery of each.27 The Commission should pro 

rate the costs of these projects because Avista failed to show that they were prudently 

incurred given that it failed to: (1) perform a cost-benefits analysis from the perspective of 

Washington customers, and (2) properly risk-weight its cost-benefits analysis. 

1. The Commission’s prudence standard 

14  A utility may only recover prudently incurred costs, including depreciation 

expense.28 A utility seeking to recover the costs of an investment thus bears the burden of 

proving the investment’s prudence,29 and it must carry this burden even in the absence of a 

prudence challenge.30 Notably here, CETA incorporates prudency requirements into its 

provisions.31 

15  The Commission’s “prudence standard is a reasonableness standard.”32 To determine 

whether the utility has acted prudently, the Commission asks “what would a reasonable 

board of directors and company management have decided given what they knew or 

reasonably should have known  to be true at the time they made a decision[?]”33 Allowing 

 
26 McGuire, Exh. CRM-1CT at 15:19-25:4. 
27 Kinney, Exh. SJK-11CT at 35:14-19. 
28 People’s Org. for Wash. Energy Res. v. Wash. Utils. & Transp. Comm’n, 104 Wn.2d 798, 810, 711 P.2d 319 

(1985) (POWER); accord Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-08, 109 S. Ct. 609, 102 L. Ed. 2d 

646 (1989); see Missouri ex. rel. Sw. Bell Tel. Co. v. Public Serv. Comm’n, 262 U.S. 276, 289 n.1, 43 S. Ct. 

544, 67 L. Ed. 981 (1923) (Brandeis, J. concurring). 
29 Wash. Utils. & Transp. Comm’n v. Pac. Power & Light Co., Docket UE-152253, Order 12, 33 ¶ 94 (Sept. 1, 

2016) (2015 Pacific Power GRC Order). 
30 Wash. Utils. & Transp. Comm’n v. Puget Sound Power & Light Co., Dockets UE-920433, UE-920499 & 

UE-921262, Eleventh Supplemental Order, at 19 (Sept. 21, 1993). 
31 E.g., RCW 19.405.030(3) (potentially allowing the recovery of prudently made investments). 
32 Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Inc., Dockets UE-111048 & UG-111049, Order 08 

(May 7, 2012) (internal quotation omitted). 
33 Puget Sound Energy, Inc., Dockets UE-111048 & UG-111049, Order 08, at 147 ¶ 408 (internal quotation 

omitted).  
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the recovery of only prudent expenses ensures that the utility “act[s] reasonably in the public 

interest, not merely in the interests of the company.’”34 This means that the Commission 

considers at some level whether the utility made the decision at issue “for the benefit of 

customers.”35 

16  The Commission’s prudence review does not focus on results. Doing so would 

involve hindsight, something the Commission flatly refuses to employ.36 But that refusal 

means that the process the utility uses to make its decision has critical importance.37 Though 

no exclusive set of factors governs prudence review, the Commission generally focuses on 

four process-centric questions to consider the decision the utility made in the context in 

which the utility made it.38 These questions concern: (1) the need for the project, (2) the 

company’s evaluation of alternatives, (3) the company’s internal communication with its 

board or management, and (4) the existence of contemporaneous documents that record the 

decision-making process.39  

17  The Commission requires that the utility approach questions about the first two 

factors, which concern the utility’s options, with analytical rigor. The utility must consider 

whether it needs to make an investment and the options for that investment “using current 

information that adjusts for . . . whatever . . . factors need specific analysis at the time of a 

purchase decision.”40 This means that the company must show that “it adequately studied 

the questions relevant to” the decision at issue “using data and methods that a reasonable 

 
34 Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Inc., Docket UE-031725, Order 14, 35 ¶ 65 (May 

13, 2004) (quoting Leonard Saul Goodman, The Process of Ratemaking, at 857. 
35 Puget Sound Energy, Docket UE-031725, Order 14, at 34-35 ¶ 65. 
36 See Wash. Utils. & Transp. Comm’n v. Puget Power & Light Co., Cause No. U-83-54, Fourth Supplemental 

Order, at 32 (Sept. 28, 1984) (1983 Puget GRC Order). 
37 Puget Power & Light Co., Cause No. U-83-54, Fourth Supplemental Order, at 32. 
38 Puget Sound Power & Light Co., Cause No. U-83-54, Fourth Suppl. Order, at 32. 
39 Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Inc., Dockets UE-220066, UG-220067 & UG-

210918, Order 24/10 (Dec. 22, 2022). 
40 2022 PSE GRC at 62 ¶ 204. 
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management would have used at the time the decisions were made.”41 As these inquiries 

require the company to make comparative judgments about the merits of various courses of 

action,42 the Commission looks to cost-benefit analyses in determining whether the utility 

has acted prudently.43 

18  The fourth prudence question gives teeth to the Commission’s refusal to consider 

evidence not created contemporaneously with a decision when reviewing prudence. The 

Commission requires utilities to keep such evidence in order to ensure that the Commission 

and the non-utility parties can “follow the company’s decision-making process,” in context, 

“knowing what elements the company used and the manner in which the company valued 

those elements” in the decision.44 Important here, that means that after-the-fact testimony 

about “robust discussions” or a “consensus” do not aid the utility shoulder its burden of 

showing the prudence of its decisions.45 

19  If the Commission determines that a utility fails to show the prudence of a decision, 

it tailors its ratemaking order so that ratepayers are “not forced to pay for all of the costs of a 

plant and thereby bear all risks when a company cannot demonstrate that its decision its 

decision is not in all respects prudent.”46 This means that the Commission may fully 

 
41 2003 PSE PCAM at 34 ¶ 65. 
42 At hearing, Commissioner Doumit requested briefing as to whether the projected demand for energy to 

power data centers rendered Avista’s decision to enter into the AAA imprudent as argued by Public Counsel 

and AWEC. Tr. (Oct. 3, 2025) at 84:10-15 (question from Commissioner Doumit). Staff contends that it does 

not. Nothing offered by Public Counsel or AWEC indicates that Avista could have known of the coming AI 

boom at the time it entered into the AAA. Finding imprudence here would thus require the kind of hindsight 

the Commission has always declined to engage in when reviewing prudence. See 1983 Puget GRC Order at 32. 
43 E.g., Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Inc., Dockets UE-111048 & UG-111049, 

Order 08, 146-47 ¶ 406 (May 7, 2012);  Puget Sound Power & Light Co., Dockets UE-920433, UE-920499 & 

UE-921262, Eleventh Supplemental Order, at 20. 
44 Wash. Utils. & Transp. Comm’n v. Puget Sound Power & Light Co., Dockets UE-920433, UE-920499 & 

UE-921262, Nineteenth Supplemental Order, at 16 (Sept. 27, 1994). 
45 Puget Sound Power & Light Co., Dockets UE-920433, UE-920499 & UE-921262, Nineteenth Supplemental 

Order, at 16. 
46 Wash. Utils. & Transp. Comm’n v. Wash. Water Power Co., Cause No. U-83-26, Fifth Suppl. Order (Jan. 19, 

1984). 
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disallow the costs47 or disallow some smaller, more appropriate amount48 so that the 

resulting rates satisfy the fair, just, reasonable, and sufficient standard set out in state law.49 

2. Avista failed to properly evaluate the long-lived investments’ costs and 

benefits to Washington customers 

20  The Commission should partially disallow Avista’s long-lived capital investments 

because the company failed to consider the costs and benefits of those investments from the 

perspective of Washingtonians. Specifically, the company did not limit its consideration to 

the costs and benefits of those investments incurred or accrued before January 1, 2026, the 

time after which Avista needed to remove Colstrip from its allocation of electricity for this 

state. That failure produced unreasonably flawed analyses that guided Avista’s decision to 

make these investments. 

21  As noted, the Commission considers the prudence of a utility’s decision within the 

context of a public service company’s public service obligations.50 The Commission thus 

considers whether the decision benefits ratepayers.51 Given its jurisdictional remit, this 

means that the Commission looks to the costs and benefits the decision imposes on or 

produces for Washington ratepayers.52 

22  That focus on Washington’s ratepayers matters given CETA’s operation. The 

Legislature required electric utilities to “eliminate coal-fired resources from [their] 

allocation[s] of electricity” no later than “December 31, 2025.”53 The allocation of 

 
47 Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Dockets UE-190529, UG-190530, UE-190274, 

UG-190275, UE-171225, UG-171226, UE-190991 & UG-190992, Order 08-/05/03, 61-62 ¶¶ 197-99 (July 8, 

2020); Wash. Utils & Transp. Comm’n v. Avista Corp., Dockets UE-200900 & UG-200901, Order 08/05, 94-

98 ¶¶ 264-274 (Sept. 27, 2021). 
48 2015 Pacific Power GRC Order at 33-40 ¶¶ 94–116. 
49 RCW 80.28.010, .020. 
50 Puget Sound Energy, Docket UE-031725, Order 14, at 34-35 ¶ 65. 
51 Puget Sound Energy, Docket UE-031725, Order 14, at 34-35 ¶ 65. 
52 RCW 80.01.040(3); cf. Wash. Utils. & Transp. Comm’n v. PacifiCorp, Dockets UE-050684 & UE-050412, 

Order 04/03, 27-28 ¶ 68 (Apr. 17, 2006). 
53 RCW 19.405.030(1). 
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electricity, as relevant here, consists of “the costs and benefits associated with the resources 

used to provide electricity to an electric utility’s retail electricity consumers that are located 

within” Washington.54 This means that CETA requires Avista to exclude the costs and 

benefits associated with Colstrip from rates after December 31, 2025.55 

23  But Avista did not run the cost-benefit analyses for Colstrip in a way that recognized 

CETA’s restrictions on Avista’s allocation of electricity.56 Instead, Avista considered the 

various projects’ total lifetime costs and benefits. Avista thus included in its analysis 

benefits that it would realize at Colstrip long after it could no longer reflect those benefits in 

the rates of Washington retail customers.57  

24  Avista cannot show the prudence of its long-lived capital projects given that 

analytical failure. Again, the Commission expects utilities to adapt their decision-making 

process to the needs of the moment.58 After the enactment of CETA, nothing should have 

influenced Avista’s consideration of what kind of capital outlays it should make at Colstrip 

nearly so much as the December 31, 2025, deadline. In that context, any investments made 

in 2024 or 2025 and whose benefits would exceed their costs over a longer useful life make 

no economic sense for Washington ratepayers.59 A process that does not recognize this is not 

reasonable, and a process unreasonable in this respect cannot produce reasonable results. 

 
54 RCW 19.405.020(1). Again, the Commission should note the focus on Washington customers. 
55 See RCW 19.405.020(1). 
56 See McGuire, Exh. CRM-1CT at 19:4-20:9. 
57 McGuire, Exh. CRM-1CT at 19:20-20:9; see generally Kinney, Exh. SJK-4C; Kinney, Exh. SJK-5C. 
58 2022 PSE GRC Order at 64 ¶ 204. 
59 McGuire, Exh. CRM-1CT at 19:15-20:9. 
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Avista implicitly assumed a 100 percent chance that avoiding each investments would 

produce an outage.69 Avista thus did not discount the costs of replacement power to reflect 

the likelihood or possibility that refraining from making the investment would not result in 

an equipment failure,70 something that it had to do in order to avoid “overstat[ing]” the 

investments’ benefits.71 As a net present value analysis nets out the expected costs and 

expected benefits of an investment, overstating the latter will make projects more appealing 

than they otherwise would be, and projects might not otherwise pencil out do so.  

4. Avista’s counterarguments fail   

29  Avista answers Staff’s prudence arguments in several ways, claiming that (1) RCW 

19.405.030(3) requires that Avista recover these investments, (2) a properly scoped and risk-

weighted cost-benefits analysis performed after the initiation of this proceeding shows that 

at least some of the contested projects have net benefits,72 (3) Staff misapplies the 

Commission’s prudence standard,73 and (4) the O&O and the AAA required the investments 

at issue here.74 The first argument ignores key provisions in RCW 19.405.030(3) that 

prevent Avista from recovering costs under it here, the second is irrelevant, the third is flatly 

wrong, the fourth suffers from various flaws. 

a. RCW 19.405.030(3) does not apply 

30  Avista initially claims that RCW 19.405.030(3) allows it to recover its undepreciated 

investment in Colstrip.75 That provision reads, in full, 

(3) The Commission must allow in rates, directly or indirectly, amounts on 

an investor-owned utility’s books of account that the commission finds 

 
69 McGuire, Exh. CRM-1CT at 20:20-22:20; CRM-3 at 1. 
70 McGuire, Exh. CRM-1CT at 20:20-22:20. 
71 McGuire, Exh. CRM-1CT at 22:12-15. 
72 Kinney, Exh. SJK-11CT at 20:21-21:18. 
73 Kinney, Exh. SJK-11CT at 19:1-5. 
74 Kinney, Exh. SJK-1T at 14:1-16:11; Kinney, Exh. SJK-11CT at 15:19-17:11. 
75 Kinney, Exh. SJK-1T at 10:5-11:15; Kinney, Exh. SJK-11CT at 10:6-12:21. 
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represent prudently incurred undepreciated investment in a fossil fuel 

generating resource that has been retired from service when: 

(a) The retirement is due to ordinary wear and tear, casualties, acts of God, 

acts of governmental authority, inability to procure or use fuel, termination 

or expiration of any ownership, or a operation agreement affecting such a 

fossil fuel generating resource; or 

(b) The Commission finds that the retirement is in the public interest.76 

 

Costs must meet two criteria before Avista may recover them under either subsections (3)(a) 

or (b). The costs Staff contests here meet neither.  

31  First, RCW 19.405.030(3) requires the Commission to determine that the utility 

prudently made the investment in the undepreciated property before a utility may recover the 

cost.77 For the reasons discussed above, the Commission should decline to make any such 

finding. 

32  Second, RCW 19.405.030(3) also requires the utility to have made the investments at 

a plant that “has been retired from service.”78 When interpretating a statute, “[a] legislative 

body’s use of verb tense holds significance.”79 By using the phrase “has been retired,” the 

Legislature phrased the retirement requirement in the present perfect tense.80 That tense “is a 

grammatical combination of the present tense and perfect aspect that is used to express a 

past event that has present consequences.”81 Avista, accordingly, cannot recover costs under 

RCW 19.405.030(3) unless it has already retired Colstrip. The parties to this proceeding 

have offered various definitions of what constitutes retirement,82 but no matter which one 

the Commission uses, Colstrip is not retired.  

 
76 RCW 19.405.030(3) (emphasis added). 
77 RCW 19.405.030(3). 
78 RCW 19.405.030(3). 
79 Crown W. Realty, LLC v. Pollution Control Hr’gs Bd., 7 Wn. App. 2d 710, 738, 435 P.3d 288 (2019). 
80 See Wikipedia, Present Perfect, available at https://en.wikipedia.org/wiki/Present_perfect. 
81 Wikipedia, Present Perfect, available at https://en.wikipedia.org/wiki/Present_perfect. 
82 McCloy, Exh. LCM-1T at 6:8-15; Kinney, Exh. SJK-11CT at 12:15-21; Andrews, Exh. EMA-1CT at 20:1-

21:4. 
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33  NWEC urges the Commission to gauge whether Avista has retired Colstrip by 

looking to whether the plant has stopped serving the public.83 By doing so, NWEC uses the 

plain, ordinary meaning of a statutorily undefined term, which comports with general rules 

of statutory construction.84 No party appears to contest that Colstrip has not stopped 

generating electricity, nor that the AAA means that it will continue to serve load for the 

foreseeable future. Colstrip, under NWEC’s definition, is not retired. 

34  Avista, for its part, asks the Commission to evaluate whether it has retired Colstrip 

by looking to who owns and controls the plant.85 By doing so, Avista treats retired as a term 

of art, which can also comport with the rules of statutory construction.86 But even if the 

Commission accepts that definition, Avista’s definition requires that Avista’s interest in 

Colstrip to have at some point in the past “terminated or expired” for the company to have 

retired the plant. But it did not terminate or expire at the signing of the AAA, which Avista 

implicitly seems to argue – Avista still owns a share of the plant87 and it continues to control 

that share until the stroke of midnight on December 31, 2025.88 That is why Avista has to 

vote in accordance with Northwestern’s wishes, rather than Northwestern simply voting for 

itself with regard to Colstrip. Colstrip has also not retired if the Commission uses Avista’s 

definition. 

 
83 McCloy, Exh. LCM-1T at 6:11-13 (“[a]ny argument that the term ‘retired’ can be applied to a generator that 

is actively producing electricity defies both the plain meaning of the word and its customary use in the electric 

industry.”). 
84 AllianceOne Receivables Mgmt., Inc. v. Lewis, 180 Wn.2d 389, 395, 325 P.3d 904 (2014). 
85 Kinney, Tr. at 38:12-21; see Kinney, Exh. SJK-11CT at 9:-16-10:4 (contending that Avista did not need to 

seek approval of the AAA because it would continue to be necessary or useful in the performance of the 

company’s public duties until the end of December 31, 2025). 
86 Gorre v. City of Tacoma, 184 Wn.2d 30, 37, 357 P.3d 625 (2015). 
87 See Kinney, Exh. SJK-11CT at 6:8-10 (describing how Talen and Northwestern were options to succeed 

Avista in ownership); Kinney, Exh. SJK-13 at 1 (describing Avista and Northwestern’s negotiations to invest 

to keep the plant in working condition for Northwestern). 
88 Kinney, Tr. at 38:22-39:1. 
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35  Setting all that aside, even if the Commission found that Avista prudently made these 

investments and that it had retired Colstrip (and the Commission should not, as discussed), 

Avista still cannot draw upon RCW 19.405.030(3) to request cost recovery. While the 

statute generally gives utilities the opportunity to seek the recovery of certain costs related to 

retired plant, Avista bargained away that right by settling its 2019 general rate case, in part, 

by agreeing not to “support capital expenditures at Colstrip that go beyond routine capital 

maintenance costs that extend the plant’s operational life beyond December 31, 2025.”89 

The Commission in 202090 adopted that term without condition or modification,91 and the 

Commission has relied on it to disallow life-extending Colstrip investments.92 

36  Avista claims that its long-lived investments do not violate the 2019 settlement 

because: (1) the company did not “support” long-lived capital investments by approving the 

2024 and 2025 budgets, and (2) that Avista “actively participate[d]” in the budgeting 

process for 2024 and 2025. 

37  That first argument is unavailing. While Mr. Kinney strives to create some daylight 

between the meanings of  the verbs “support” and “vote,” Merriam-Webster says none 

exists: “support” means “to argue or vote for.”93 So does the common usage of the term, 

 
89 Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-190334, UG-190335 & UE-190222, Order 09, 

at Appx. A 12-13 ¶ 14.y (Mar. 25, 2020) (2019 Avista GRC Order).  
90 CETA became effective on May 7, 2019. RCW 19.405.901 (code reviser’s note). 
91 2019 Avista GRC Order at 19 ¶ 51 (“As part of the Settlement, Avista agrees not to support capital 

expenditures beyond routine capital maintenance costs at Colstrip that will extend the plant’s operational life 

beyond December 31, 2025.”), 20-21 ¶¶ 54-55 (approving the Settlement’s Colstrip terms without condition). 
92 Avista 2020 GRC Order at 100 ¶ 279 (“Lastly, we are uncertain that Dry Ash is not a life-extending capital 

addition. Our 2019 Avista GRC Final Order approved a settlement that included an agreement by Avista not to 

support capital expenditures beyond routine capital maintenance costs that would extend Colstrip’s operational 

life beyond December 31, 2025. We agree with Staff that Dry Ash is not [a] routine capital maintenance 

measure and, in the context of the factors we have already stated, absent a sufficient showing by Avista that it 

is not life-extending, we are unconvinced that it should be allowed in rates.”) (alteration in original). 
93 Merriam-Webster Online, available at https://www.merriam-webster.com/dictionary/ 

Support (last visited September 17, 2025). 
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where, for instance, voters support measures or candidates by voting for them, something 

even Mr. Kinney appears to acknowledge.94 

38  Avista’s second argument fares no better. That Avista sought to prevent the 

incurrence of some costs has no relevance to the fact that it voted to incur others. Because it 

did. As just discussed, in doing so, it supported those life-extending capital expenditures. 

39  One issue remains: at hearing, Chair Rybarik asked the parties to brief whether RCW 

19.405.030(3) applied only to coal-fired resources, or if it applied more broadly to all fossil-

fuel-fired resources,95 and the Commission later requested supplemental briefing on the 

subject. The Legislature defined the term “fossil fuel,” which it used in RCW 19.405.030(3), 

to include fuels created through geological processes, including not only coal, but other fuels 

like natural gas and petroleum.96 That fact, along with the fact that the Legislature used 

different terminology (the more limited “coal-fired resources” and the more expansive 

“fossil fuel generating resource”) in RCW 19.405.030(1) and (3) indicates that the use of 

“fossil fuel generating resource” in (3) applies to the retirement of generating resources that 

use fossil fuels other than coal.97 

b. Avista’s post-decisional analysis is irrelevant to the prudence of its long-

lived capital investments 

40  Avista next claims that a net present value analysis that limits the realization of 

benefits to the years 2024 and 2025 and which risk weights the benefits offered by the 

 
94 Kinney, Tr. at 46:1-4; but see Kinney, Tr. at 44:9-13. 
95 Tr. (Oct. 3, 2025) at 128:9-129:3 (colloquy by Chair Rybarik). 
96 RCW 19.405.020(19). 
97 Densley v. Dept. of Ret. Sys., 162 Wn.2d 210, 219, 173 P.3d 885 (2007) (“[w]hen the legislature uses two 

different terms in the same statute, courts presume the legislature intends the terms to have different 

meanings.”). 
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investments shows that at least some of them provide net benefits.98 The Commission need 

not get into the methodological flaws99 of the study to dismiss it.100 

41  The Commission does not consider materials not before the board or management at 

the time of a decision when evaluating prudence.101 Avista’s board and management cannot 

have known of or relied on Mr. Kinney’s post-response-testimony analysis, which did not 

exist when they made these investments, at the time of the decision.102 The Commission 

should therefore accord the study no weight.103 

42  Avista attempts to fill in the evidentiary gap through testimony about “robust”104 

conversations among decisionmakers at the time of the decision. But the Commission has 

repeatedly concluded that the utility must somehow record any evidence contemporaneously 

with the decision for the evidence to have any relevance to the prudence analysis.105 This 

means that it has consistently rejected utilities’ attempts to justify a decision with later 

testimony about the board’s or management’s consideration of matters not described in 

those contemporary records, no matter how robust a witness characterizes those discussions 

as being.106 The Commission requires contemporaneous documents untainted by post-

 
98 Kinney, Exh. SJK-11CT at 21:1-18 and 22, Table 1. 
99 And there are flaws. Colstrip has operated for decades, and its operators have a significant amount of data. 

Yet Avista nevertheless uses a single failure rate for each of the projects. Kinney, Tr. at 54:3-7. Doing so does 

not meaningfully risk weight a project’s benefits and renders the study unhelpful. McGuire, Tr. at 97:3-98:23. 
100 If the Commission were to consider the study, Staff notes that a significant percentage of the projects at 

issue do not have risk-weighted benefits that exceed project costs. Kinney, Exh. SJK-11CT at 22 Table 1. 
101 Pacific Power & Light Co., Docket UE-152253, Order 12, at 36 ¶ 102. 
102 Kinney, Tr. at 41:16-21 (admitting the study was created after Staff filed its response testimony). 
103 See in re Investigation Regarding Prudency of Outage and Replacement Power Costs, Docket UE-190882, 

Order 5, 12 ¶ 43 (Mar. 20, 2020). 
104 Avista quite literally used the word “robust” in its attempts here, Kinney, Tr. at 69:17-70:11, in spite of the 

Commission orders explicitly giving no evidentiary weight to any such discussions. 
105 Wash. Utils. & Transp. Comm’n v. Cascadia Water, LLC, Docket UW-240151, Order 08, 29-30 ¶ 81-82 

(Sept. 30, 2025); In re Investigation Regarding Prudency of Outage and Replacement Power Costs, Docket 

UE-190882, Order 05, at 12 ¶ 43; see Puget Sound Power & Light Co., Dockets UE-920433, UE-920499 & 

UE-921262, Nineteenth Supplemental Order, at 16. 
106 Cascadia Water, LLC, Docket UW-240151, Order 08, at 29-30 ¶ 81; Pacific Power & Light Co., Docket 

UE-152253, Order 12, 36 ¶ 102 n. 158. 
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decisional events to track the decision-making process before it will find investment 

prudent, and Mr. Kinney provides none.  

c. Staff properly applied the Commission’s prudence standard 

43  As to Avista’s claim that Staff “misrepresents the Commission’s prudence standard” 

by calling for proper cost-benefits analyses,107 that claim fails for two reasons. 

44  First, Staff focused in on two of the key questions for prudence and properly applied 

the Commission’s precedent concerning each. The twin questions of whether the utility has 

a need and which alternative should fill that need sit at the heart of every Commission 

decision evaluating prudence, and Staff’s arguments here concern those central questions. 

Specifically, Staff questions whether Avista showed: (1) the need to invest in the long-lived 

capital here given the remaining service life of Colstrip (roughly a year at the start of this 

proceeding and now less than 100 days as counsel writes these words), and (2) that these 

long-lived investments were reasonable options to fill any need given the failure to run a 

proper cost-benefits analysis.  

45  The Commission has never suggested that utilities need not take a hard look at these 

questions. Instead, the Commission has consistently said that they must, and it has 

frequently called for exactly the kind of cost-benefits analysis that Staff argues Avista 

should have performed here.108 And the law must be that way. Avista does not explain how 

a utility can make an informed choice among competing options (including the option of 

 
107 Kinney, Exh. SJK-11CT at 19:1-5. 
108 E.g., Cascadia Water, Docket UW-240151, Order 06, ¶¶ 63-65; Puget Sound Energy, Dockets UE-190529, 

UG-190530, UE-190274, UG-190275, UE-171225, UG-171226, UE-190991 & UG-190992, Order 08/05/03, 

at ¶¶ 155-57; Wash. Utils & Transp. Comm’n v. Avista Utils., Dockets UE-150204 & UG-150205, Order 05 

(Jan. 6, 2016), overruled on other grounds by Wash. Attn’y Gen.’s Office, Public Counsel Unit v. Wash. Utils. 

& Transp. Comm’n, 4 Wn. App. 2d 657, 423 P.3d 861 (2018). 
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doing nothing) without assessing those options against each other by comparing their costs 

and benefits. 

46  Second, to the extent that Avista claims that Staff attempts to reform the prudence 

standard to “something stricter, more formulaic, and less comprehensive,” Avista is 

projecting. Again, Colstrip nears the end of its life, at least as far as concerns Washington 

customers. Given that reality, and the consequential likelihood that ratepayers would see no 

or minimal benefit from the long-lived capital investments that Avista wants them to pay 

for, the company should have taken a close look at whether to make them at all. Blanket 

statements that Avista had no choice but to make certain investments or face large costs do 

not add much to the record absent some kind of proper analysis showing as much, especially 

given that Avista readily “acknowledges that not all capital items in this proceeding would 

be single points of failure.”109 

d. The O&O and AAA do not control the prudence question here 

47  Finally, Avista makes arguments about the prudence of its investment in long-lived 

capital rooted in the Ownership &Operating Agreement (O&O) and the Abandonment and 

Acquisition Agreement (AAA). The Commission should reject these. 

48  At a general level, Avista indicates that it had to make these investments because of 

its obligations under the O&O and AAA.110 Those documents memorialize agreements 

between Avista and other entities (some of whom the Commission has jurisdiction over, 

some of whom it does not) about rules to govern their interactions.111 These agreements bind 

 
109 Kinney, Exh. SJK-11CT at 20:3-4. 
110 E.g., Kinney, Exh. SJK-1T at 5:6-8. 
111 Kinney, Exh. SJK-2C; Kinney, Exh. SJK-3C. 
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the signatory companies, whom would be liable for any breach.112 But neither agreement 

binds the Commission or Avista’s ratepayers,113 none of whom signed either.  

49  That means that neither the O&O nor the AAA govern ratemaking decisions by the 

Commission. Neither agreement ostensibly does114 (or actually could)115 bind the 

Commission to a specific ratemaking treatment. Avista thus has matters backward: it cannot 

recover a cost simply because it incurred the cost under the O&O or the AAA; instead, it can 

only recover a cost incurred under the O&O or the AAA because state law says that it may. 

As discussed above, state law does not allow Avista to recover its investments unless it 

prudently made them.  

50  The company also argues that O&O Agreement and the AAA left it with no choice 

but to make the long-lived investments because it could not “alone deny budget 

approval.”116 That argument has two fatal flaws.  

51  First, the arguments assume that no other owners sought, or would have sought, to 

avoid these expenses if Avista had voted against them. Unfortunately, Avista did not explore 

that potential with the others that were required to comply with CETA.117 Absent ruling out 

that possibility, Avista cannot carry its burden of showing that it should recover these costs. 

 
112 See Mohandessi v. Urban Venture LLC, 13 Wn. App. 2d 681, 699, 468 P.3d 622 (2020) (quoting 

RESTATEMENT (SECOND) OF CONTRACTS § 1 (1981)) (“[a] contract is a promise or set of promises for the 

breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a 

duty.”). 
113 EEOC v. Waffle House, Inc., 534 U.S. 279, 122 S. Ct. 754, 151 L. Ed. 2d 755 (2002) (“[i]t goes without 

saying that a contract cannot bind a nonparty.”). 
114 Kinney, Exh. SJK-2C; Kinney, Exh. SJK-3C. 
115 See Wash Utils. & Transp. Comm’n v. Verizon Nw. Inc., Docket UT-040520, Order Approving & Adopting 

Proposed Settlement, n. 7 (Apr. 12, 2005) (“[t]he Commission cannot delegate to the parties in this docket a 

future decision to take or refrain from action, nor can it delegate to (assume for) itself the right to bind a future 

commission.”). 
116 Kinney, Exh. SJK-11CT at 16:19-20. 
117 Kinney, TR. at 72:14-74:16. 
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52  Second, as noted, Avista settled its 2019 GRC by agreeing not to “support capital 

expenditures at Colstrip that go beyond routine capital maintenance costs that extend the 

plant’s operational life beyond December 31, 2025.”118 That settlement creates a dilemma 

for Avista: to the extent that the O&O or the AAA require it do certain things with respect to 

long-lived capital investments, the settlement order requires it to do the opposite. In that 

conflict, the order wins,119 as Avista properly acknowledges.120  

5. The Commission should prorate Avista’s long-lived investments so that 

ratepayers pay only in proportion to the benefits they receive from those 

investments 

53  Avista’s failure to show the prudence of its investment in long-lived capital projects 

at Colstrip has ratemaking consequences. A utility cannot recover the portion of an 

investment that it has not shown prudent, and Avista has not shown that these investments 

were not wasteful from the perspective of Washingtonians.121 But Staff acknowledges that, 

whatever methodological flaws in Avista’s decision-making process, these investments do 

provide some benefits to ratepayers.122 To reconcile those two realities to arrive at a 

recommendation that would produce fair, just, reasonable and sufficient rates, Staff turned to 

the principle that rates paid should reflect the benefits conferred on ratepayers.123 Based on 

that principle, the Commission should prorate Avista’s recovery of the long-lived capital 

investment to reflect the time period that they will benefit Washington customers.124 Staff, 

accordingly, recommends prorating recovery based on the number of months each asset will 

 
118 Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-190334, UG-190335 & UE-190222, Order 

09, at Appx. A 12-13 ¶ 14.y (Mar. 25, 2020) (2019 Avista GRC Order).  
119 E.g., RCW 80.04.380 (“[e]very public service company, and all officers, agents, and employees of any 

public service company, shall obey, observe and comply with every order, rule, direction or requirement made 

by the commission under authority of this title, so long as the same shall be and remain in force.”); .385, .405. 
120 Kinney, Tr. at 46:9-12. 
121 McGuire, Exh. CRM-1CT at 15:19-25:4. 
122 McGuire, Exh. CRM-1CT at 25:6-15. 
123 McGuire, Exh. CRM-1CT at 25:16-17. 
124 McGuire, Exh. CRM-1CT at 25:16-27:7. 
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serve Washingtonians (meaning the time between the in-service date and the end of 2025) 

divided by the total number of months in the service life of the asset.125 Doing so will “align 

the level of cost included with ratepayers’ proportional use of each investment relative to the 

investment’s expected service life” and thus produce “rates that are commensurate with [the] 

benefits conferred” by the investments.126 

54  Other parties recommend complete disallowances for these programs based on the 

2019 settlement. Staff will let Avista and those parties speak to the policy issues related to 

such disallowances, but Staff does note that the 2019 settlement does not require full 

disallowances of these investments. While the Commission has used the 2019 settlement to 

completely disallow capital expenditures that Avista did not show were not life extending, 

the Commission has not considered the possibility of lesser disallowances as no party has 

raised the issue.127  

55  The Commission should address the open question and conclude that it need not 

fully disallow the capital investments here. The text of the settlement provision says nothing 

about the ratemaking treatment of investments; it simply requires Avista not to support life-

extending capital. Granted, the Commission in 2020 disallowed Avista’s Dry Ash Colstrip 

investments in order to give teeth to the settlement.128 But the text does not compel that 

result, and here Staff’s recommendations require ratepayers to pay only for the portions of 

the investments used to serve them, and not for the life-extending portions. Staff’s 

recommendation thus balances the company and ratepayer interests at issue in a way 

consistent with the 2019 settlement. 

 
125 McGuire, Exh. CRM-1CT at 26:13-18. 
126 McGuire, Exh. CRM-1CT at 27:3-7. 
127 Avista 2020 GRC Order at 100 ¶ 279. 
128 Avista 2020 GRC Order at 100 ¶ 279. 
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IV.   CONCLUSION 

56  Staff respectfully requests that the Commission disallow portions of the long-lived 

capital investments (including the two investments categorized as not used and useful during 

2025 based on the information available at the time Staff filed response testimony) as 

discussed above. 

DATED this 24th day of October 2025.   
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