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1. Pursuant to section 252(b)(3) of the Telecommunications Act of 1996, 47 U.S.C.
§ 151 et seq., (the"Act") and the Interpretive and Policy Statement issued by the Washington
Utilities and Trangportation Commission ("Commission™) in Docket No. UT-960269,1 Qwest
Corporation ("Qwest") hereby submits this response to the Petition for Arbitration ("Petition™) of
AT&T Communications of the Pacific Northwest, Inc. and TCG Sesttle (collectively, "AT&T").

2. AsSAT&T accuratdy describesin its Petition, the parties have engaged in extensve
negotiations over the proposed terms and conditions of successor interconnection agreements to
replace the 1997 agreement between AT& T Communications of the Peacific Northwest, Inc. and
Qwest and the 1996 agreement between TCG Seettle and Qwest, both of which are currently in
effect in Washington. Upon the conclusion of this arbitration proceeding the parties will execute two
Separate, but identical, successor agreements. The parties negotiations, encompassing hundreds of
hoursin both telephonic and face-to-face meetings, have resulted in the resolution of numerous
issues. Indeed, becauise negotiations were largdly successful in achieving the objective of resolving
issues completely or narrowing the scope of the disputes considerably, the parties extended by
mutua agreement the effective negotiation request dates severd timesin order to continue
negotiations.

3. The parties have not foreclosed further negotiations while this arbitration is pending.
Qwest reserves the right to submit revised language for the proposed interconnection agreement to
reflect any further negotiations as wel asto reflect any changesin existing law during the pendency
of this arbitration that may affect the gppropriate terms and conditions of the parties relationship.

1 Implementation of Certain Provisions of the Telecommunications Act of 1996, Dkt. No.
UT-960269, Interpretive and Policy Statement Regarding Negotiation, Mediation, Arbitration, and
Approval of Agreements Under the Telecommunications Act of 1996 (June 1996) ("I nterpretive and
Policy Statement™).
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l. BACKGROUND

A. The Partiesand Negotiation History

4, Qwest does not dispute AT& T's generd Statement of the parties nor its genera
summary of the history of the negotiations. To clarify, however, the proposed interconnection
agreements will gpply only within the geographica areas in which Qwest isthe "incumbent local
exchange carrier” in Washington as that term is defined in the Act. Qwest agreesthat AT& T has
timely filed its Petition and that the nine-month period for this Commission to decide the disputed
issues, as set forth in section 252(b)(4)(c) of the Act, expires on November 30, 2003.

B. Resolved | ssues

5. The proposed interconnection agreement attached to the Petition as Exhibit C
contains the contract language negotiated by the parties. AT& T accurately states that Exhibit C
was jointly prepared by the partiesfor AT&T to filewith its Petition. Likewise, AT&T accuratey
dates that the terms and conditions in the great mgority of the proposed interconnection agreement

are agreed upon.

I. UNRESOLVED ISSUES

6. Qwest and AT& T resolved through negotiation numerous substantive issues to their
mutua satisfaction. Qwest and AT& T began their negotiations for successor interconnection
agreements againgt the backdrop of their extensve experience in the 271 process—not only in
Washington but in every state in Qwest's local service territory. In these 271 proceedings, AT& T
exhaudively scrutinized the positions and precise contract language of Qwest's SGATs and seridly
brought its critique of Qwest's positions and Qwest's contract language to every state commission
for adetermination that the language and position favored by AT& T shoud be ordered into
Qwest's SGATS.

7. With fresh state commission orders addressing every disputed contract issue AT& T
(and other CLECS) raised during the 271 process, Qwest believed that its contract negotiations

with AT& T should be generdly informed by these commission orders, with dlowance for any
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changed law, changed facts, or reevauation of a party's business concerns.2 Here, where relevant,
the Commission's 39" Supplemental Order in Docket Nos. UT-003022 and UT-003040
approving Qwest's 271 application for the state of Washington generaly informs Qwest's positions
on unresolved issues3

8. As st forth in the Petition, a Joint 1ssues Ligt, appended to the Petition as Exhibit
D, wasjointly developed, reviewed, edited and approved by the parties for AT&T to file with the
Petition. There are no unresolved issues being withheld from arbitration. With respect to Exhibit A
(the price list) to the proposed interconnection agreement, the parties are continuing to discuss
Exhibit A with the objective of reaching amutudly satisfactory resolution of any potentia issue
related to a specific rate in Exhibit A. To date, AT& T has not identified any dispute with respect to
Exhibit A.

1. POSITIONSOF THE PARTIES

9. As st forth more fully below, Qwest respectfully submits that Qwest's proposed
language on the unresolved issues meets the requirements of the Act and other applicable law,
reflects sound public policy, and should be adopted in full here.

2 |n addition to the commission orders cited by AT& T, the negotiations were influenced by the
ordersissued by the state commissions of 1daho, lowa, Montana, New Mexico, North Dakota, Utah
and Wyoming on the record developed in the multi-state proceeding jointly undertaken by these
commissions.

3 In the Matter of the Investigation Into U SWEST Communications, Inc.'s Compliance
With Section 271 of the Telecommunications Act of 1996; In the Matter of U SWEST
Communications, Inc.'s Statement of Generally Available Terms Pursuant to Section 252(f) of
the Telecommunications Act of 1996, Dkt. Nos. UT-003022, UT-003040, 39th Supplementa Order,
Commission Order Approving SGAT and QPAP, and Addressing Data V erification, Performance
Data, OSS, Change Management, and Public Interest (July 1, 2002).
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A. Issuel: AT&T'sAbility to Obtain Servicesfrom Agreemert or Tariff
(Section 1.9.1)

10.  The parties have resolved Issue 1.4 Qwest has agreed to include the following
AT&T-proposed language in the parties agreement at Section 1.9.1:

1.9.1 Separate from such adoption, CLEC may choose to place orders
from a Qwest Tariff. If CLEC does o, but does not choose to incorporate
such Tariff termsinto this Agreement, such orders shdl be governed by the
Taiff terms and conditions. When ordering from a Qwest Tariff, if the
ordering process used by CLEC and the information contained in the order
are both the same as for orders placed under this Agreement, Qwest may
not be able to recognize that the order is made under a Qwest Tariff. If
Qwest is not able to recognize this digtinction, CLEC and Qwest will
mutudly agree to a process by which CLEC orders placed under a Qwest
Tariff can be digtinguished by Qwest as being placed under a Qwest Tariff
rather than under this Agreement.

B. Issue 3: Definition of Tandem Office Switch (Section 4)

11. Issue 3 concerns the definition of tandem office switches. This definition impacts the
rate at which Qwest will compensaie AT& T for traffic that AT& T terminates on behalf of Qwest.
In the Local Competition Order,> the FCC determined that the costs of trangporting and
terminating traffic could vary depending on whether tandem switching isinvolved.s Accordingly, the

4 The numbers that Qwest and AT& T have assigned to the unresolved issues are the same
issue numbers that Qwest and AT& T are using in their pending interconnection arbitrations in other
states. Assigning al issues the same numbers from one state to another will provide acommon
numbering framework for the parties and the state commissions and should avoid the potentia
confusion that could arise from assigning the same issue different numbers in different states. Gapsin
the issue numbers occur because some issues the parties listed as unresolved in other states are
resolved in Washington.

5 First Report and Order, Implementation of Local Competition Provisions of the
Telecommunications Act of 1996, CC Dkt. No. 96-98, 95-185, 11 FCC Rcd 15499 (1996) ("Local
Competition Order™).

61d. 1 1090.
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FCC dtated that state commissions could adopt different rates for tandem-switched traffic to reflect
the additional cogts associated with tandem switching.
12.  The FCC's rulesimplementing the Local Competition Order State that:

Where the switch of a carrier other than an incumbent LEC serves a
geographic area comparable to the area served by the incumbent LEC's
tandem switch, the gppropriate rate for the carrier other than an incumbent
LEC isthe incumbent LEC's tandem interconnection rate. 7

13.  Theruledoesnot state that a CLEC is entitled to tandem compensation soldly
because its switch 'is capable of serving ageographic area. . . ." Neverthdess, inits proposed
definition of Central Office Switch in Section 4, AT& T seeksto classfy switches as tandem
switches based on capability done. Under AT& T's approach, when a switch is "capabl e of
serving a comparable geographic areaas Qwest's tandem, it isto be classfied as atandem switch.8
This pogtion is aso inconsstent with FCC Rule 51.711(a)(3), which provides that if anon-ILEC
switch "serves' a geographic area comparable to that served by the ILEC's switch, the ILEC's
tandem rate will gpply to the non-ILEC switch. AT&T isreading the term "serves' out of thisrule

747 C.F.R. § 51.711(a)(3) (emphasis added).

8 Loop extension technology, sometimes called subscriber loop carrier, enables a single switch
to serve extensive geography, and the FCC contemplated that deployment of this or other loop
extension technology by the CLEC to qudify for tandem switching compensation. Local Competition
Order 11090. AT&T claims, however, that the basis for demonstrating whether a switch is "capable
of serving" a comparable geographic area should not be use of loop extension or any other technology.
Instead, AT& T believes it only needs to show that the NXXs assigned to the AT& T switch can be
locally dialed from many exchanges. In AT& T's view, if its switch had been assigned NXXs from a
wide area (comparable to Qwest's tandem), regardless whether AT& T actualy provides
telecommunications service to subscribers working and living in those areas or has deployed facilities
in those areas, then Qwest should pay the tandem rate for all calls terminated by that switch.

AT&T's position encourages CLECs to hoard precious numbering resources to qudify their
switches for compensation at higher rates. CLECs may obtain NXXs without any intention of actually
using the numbers to provide service to customersin the NXX aress, yet still receive tandem
switching compensation. Thus, AT& T's proposed definition further exacerbates the dilemma posed
by "virtua NXX," discussed under Issue 5, by enabling AT&T to obtain even higher reciprocal
compensation payments without actually serving any customers in certain geographic areas.
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and atempting to replace it with "capable of serving." Moreover, such astandard removes any
incentive for AT&T to actualy provide servicesto customers acrossawide area. Under AT&T's
proposal, AT& T could maintain switches with tandem capabilities without ever offering servicesto
customers across a broad area while charging Qwest tandem switching rates asif it had widely
dispersed customers.®

14.  Qwed'sdefinition is consstent with the language in Qwest's Washington SGAT and
this Commission'sruling in the 271 proceedings. Infact, a the request of AT& T and WorldCom,
the Commission specificaly determined that a switch must "serve' a comparable geographic areain
order to qudify for tandem compensation:

[A] terminating party need only demondrate that its switch serves a
geographic area comparable to that of Qwest's tandem switch to receive

9 AT&T relies upon a determination of the FCC's Wireline Competition Bureau ("WCB") in
the Verizon Virginia Arbitration Order for its postion. See Memorandum Opinion and Order,
Petitions of WorldCom, Inc., Cox Virginia Telcom, Inc. and AT& T Communications of Virginialnc.,
Pursuant to Section 252(€)(5) of the Communications Act for Preemption of the Jurisdiction of the
Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon-Virginia,
Inc. and for Arbitration, CC Dkt. Nos. 00-218, 00-249 and 00-251, 17 FCC Rcd 27039 (2002)
("Verizon Virginia Arbitration Order"). In the Verizon Virginia Arbitration Order, the WCB was
sitting in the place of the Virginia state commission in an arbitration between Verizon and severa
Virginia CLECs because the Virginia commission declined to exercise its authority to arbitrate the
parties dispute. The WCB was serving as the arbitrator to resolve the disputes as then-framed
between the parties before it for that particular arbitration only based on the evidence those parties
presented and its interpretation of existing FCC rules. The WCB was not conducting an industry-wide
rulemaking proceeding. Moreover, the WCB's decision did not change the straight-forward language
of the FCC rule. Furthermore, other state commissions and at |east one federal court, MCI
Telecommunications, Inc. v. Michigan Bell Tel. Co., 79 F. Supp. 2d 768 (E.D. Mich. 1999), have
declined to adopt AT& T's proposed standard. The Texas Commission held that the competitive LEC
must demonstrate it is actually serving, rather than merely capable of serving, the comparable
geographic areain order to receive the tandem rate. See Re Reciprocal Compensation, Dkt. No.
21982, 203 P.U.R. 4th 419 (Tex. P.U.C. duly 14, 2000). The Caifornia Commission also rejected a
speculative "capable of serving standard.” See Decision No. 02-11-032, Application of AT& T
Communications of California, Inc. (U 5002 C), for Arbitration of an Interconnection
Agreement with Pacific Bell Tel. Co (U 1001 C) Pursuant to Section 252(b) of the
Telecommunications Act of 1996, Application No. 00-01-022, 2002 Cal. PUC LEXIS 690 (Cal.
P.U.C. Nov. 7, 2002).
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the tandem switching rate and tandem transmission rate in addition to the
end office termingtion rate.10

15.  Qwedt'spogtion isdso preferable as apolicy matter. Adopting AT& T's language
would send the wrong message to CLECs and provide no incentive to CLECsto build out facilities
to different locad caling areas. In establishing the standard that a CLEC must serve a comparable
geographic area to receive tandem switching compensation, the FCC plainly intended that CLECs
should not qualify for tandem compensation regardiess of the networks they have deployed. Had it
intended for dl CLEC switchesto be entitled to tandem compensation as a matter of coursg, it
would smply have said so. AT& T's proposed language renders Rule 51.711(a)(3) meaningless
and would enable a CLEC to regp atandem switching windfdl. If CLECs are able to receive the
higher tandem compensation even though they do not have the ability to return acdl to the
originating locd calling areg, they would have no incentive to build facilities to loca cdling aress.
Tandem switching compensation is designed to provide an incentive to build facilities in order to
actudly serve acomparable area. AT& T's proposed definition undercuts that incentive.

16.  Qwest's definition tracks the language for 47 C.F.R. § 51.711(a)(3) and is
conggtent with the language in Qwest's Washington SGAT. As such, Qwest's proposed definition
of "Tandem Office Switch" should be adopted.

C. Issue5: Definition of Exchange Service (Section 4)

17. Issue 5 concerns the definitions of "Exchange Service' or "Extended Area Service
(EAS)/Locd Traffic," whichislocd treffic that originates and terminates within the same locd cdling
area. Locd cdling area boundaries in Washington are set by the Commission.11

10 Twenty-Fifth Supplemental Order; Order Granting In Part and Denying In Part Petitions
for Reconsideration of Workshop One Fina Order, The Investigation Into U S WEST
Communication's Inc.'s Compliance with Section 271 of the Telecommunications Act of 1996;
U SWEST Communications, Inc.'s Statement of Generally Available Terms Pursuant to Section
252(f) of the Telecommunications Act, Dkt. Nos. UT-003022, UT-003040, 11 15-19 (Feb. 8,
2002)(emphasis added).
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18.  Qwest proposes that the parties define "Exchange Service' or "Extended Area
Service (EAS)/Loca Traffic" in Section 4 of their agreement as "traffic that is originated and
terminated within the same Loca Calling Area as determined for Qwest by the Commisson.”
AT&T proposes to define Exchange Service traffic as that "originated and terminated within the
same Locd Cdling Area as determined by the calling and caled NPA/NXXs" AT&T's proposed
language would alow AT& T to convert cals that should be and currently are treated astall cdls
into local cdls soldy based upon the assgnment of the NPA/NXX. Clearly, this proposed
definition would render the local calling aress established by this Commission irrdevant in
determining whether or not acdl isloca.

11 The FCC recognizes and has preserved the state's role in defining local caling areas. For
example, in the Local Competition Order, the FCC held that except for traffic to or from a CMRS
network, "state commissions have the authority to determine what geographic areas should be
considered 'local areas for the purpose of applying reciprocal compensation obligations under section
251(b)(5), consistent with the state commissions' historical practice of defining local service
areas for wireline LECs. Traffic originating or terminating outside of the applicable local area
would be subject to interstate and intrastate access charges." Local Competition Order 1035
(emphasis added). The FCC further concluded that as alegal matter, transport and termination of
locdl traffic is different from exchange access service. "The Act preserves the legal distinctions
between charges for transport and termination of local traffic and interstate and intrastate charges for
terminating long-distance traffic.” 1d. § 1033. The ISP Remand Order made no change in this
regime. See Order on Remand and Report and Order, In the Matter of Implementation of the
Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier
Compensation for 1SP-Bound Traffic, CC Dkt. Nos. 96-98 & 99-68, FCC 01-131, 16 FCC Rcd
9151 1 37 n.66 (2001) ("I SP Remand Order"), remanded, WorldCom, Inc. v. FCC, 288 F.3d 429
(D.C. Cir. 2002) ("In this regard, we again conclude that it is reasonable to interpret section 251(b)(5)
to exclude traffic subject to pardld intrastate access regulations, because "it would be incongruous to
conclude that Congress was concerned about the effects of potentia disruption to the interstate
access charge system, but had no such concerns about the effects on analogous intrastate
mechanisms") (citing Local Competition Order). Thus, this Commisson's definitions of loca calling
areas and loca exchange service govern the proper definition for the parties agreement and require
adoption of Qwest's definition.
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1. AT& T'sproposed definition of Exchange Service would
imper missibly redefine local calling ar eas, eliminate access char ges
dueto Qwest and requirethat reciprocal compensation be paid by
Qwest.

19.  AT&T proposesto treat so-caled "virtud NXX" ("VNXX")12 cdlsasif they were
locd, despite the fact that they originate and terminate in different local caling areas. By virtue of
assigning VNXX numbers to a customer in caling areas in which the customer has no physica
presence, AT& T can establish for its customer a"loca presence” in every locd cdling areaiin the
LATA or state. And, under its proposed definition, cals to or from that customer would be treated
aslocd cdls even though the cdls are not originated or terminated within the same local cdling area
Thus, AT& T's proposal cregtes LATA-widelocd caling for cusomersto whom AT& T assigns
VNXX numbers, and is a near functiond equivalent of AT& T's now-withdravn LATA-wide loca
caling proposd.13

20. AT&T'sproposd isinconsgstent with the Commission's rules, which sate that a
"'Locdl cdling ared means one or more rate centers within which a cusomer can place cals without
incurring long-distance (toll) charges.1# All callsto rate centers that incur long distance charges are

outside the Commissiondefined locd caling area. Thus, when AT& T assigns an NPA-NXX code

12 A "virtual NXX" occurs when a CLEC assigns a"local" rate center code to a customer
physically located in "foreign” rate center. For example, a customer physicaly located in Spokane
might order a phone number from a CLEC with an Olympia NXX rate center code so that calls from
Spokane end users to customers in Olympia would "appear” to be "loca” when, in fact, they are not.
While the Commission had opened a docket to consider VNXX issues, the docket was recently closed
without making any statement or ruling. See Notice of Docket Closure, Developing an Interpretive
or Policy Statement Relating to the Use of Virtual NPA/NXX Calling Patterns, Dkt. No. UT-
021569 (Jduly 21, 2003).

13 Until recently, AT&T took the position that the parties new interconnection agreement
must abolish local calling areas and provide for LATA-wideloca caling. AT&T has since withdrawn
this novel and unsupportable postion.

14 WAC 480-120-021.
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inarurd Washington exchangeto an AT& T customer physically located in a different, metropolitan
exchange, AT& T unilaterdly extends the Qwest loca caling areato the metropolitan exchange for
those Qwest customersin the rural exchange who call the AT& T customer in the metropolitan
exchange and vice versa. Under the Commission's rules, Qwest, not AT& T, establishes each
exchange by geographic areal> Thereisno authority for AT& T's proposed definition that would
expand loca caling areas far beyond those authorized by the Commission for either Qwest or
AT&T.

21. Inimpermissibly redefining Qwest'slocal caling areas, AT& T's proposed definition
aso would eliminate the charges that are due to Qwest for cals that terminate outsde the local
cdling areaand require instead that Qwest pay reciproca compensation for such cdls. Again, there
is no authority for converting charges that would be due from AT& T to Qwest into reciproca
compensation charges payable by Qwest to AT& T. Similarly, AT&T provides no andysis or
study of the impact its proposed definition would have upon access revenues that support universal
sarvice, or the impact upon other Washington carriers, such asindependent local exchange carriers
or other interexchange carriers. Againg this backdrop, thereis no evidence that AT& T's definition

isin the public interest or nondiscriminatory. Accordingly, it should be rejected here.

2. Qwest's proposed definition is consistent with the Act's definitions.

22. Not only does Qwest's proposed definition track the Commisson's definition of
locdl caling area and longstanding classification of exchange by geographic area, but Qwest's
definition is entirdly congstent with the definitionsin the 1934 Communications Act, as amended by
the Tdecommunications Act of 1996 ("the Act"), which st forth the regulatory framework within

which dl carriers have long operated. The Act defines "exchange access" "telephone exchange

sarvice' and "telephone tall service' asfollows.

15 1d. ("'Exchange’ means a geographic area established by a company for
telecommunications service within that area.")
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The term "exchange access' means the offering of access to telephone
exchange services or facilities for the purpose of the origination or
termination of telephonetoll services.

* % %

The term "telephone exchange sarvice' means (A) service within a
telephone exchange, or within a connected system of tel ephone exchanges
within the same exchange area operated to furnish to subscribers
intercommunicating service of the character ordinarily furnished by a
single exchange, or (B) comparable service provided through a system of
switches, transmission equipment, or other facilities (or a combination
thereof) by which a subscriber can originate and terminate a
telecommunications service.16

* * %

The term "telephone toll service' means telephone service between stations
in different exchange areas for which there is made a separate charge
not included in contracts with subscribers for exchange services.l?

23. Under the Act, telephone exchange service is a service provided to subscribers that
enables a particular subscriber to originate and terminate calls within a single exchange or within
an areaordinarily served by a single exchange, or comparable service. Telephonetoll service,
in contrast, applies when a customer places acal to end users located beyond the calling area
covered by Qwest's basic exchange service tariff. Such calls are subject to additiona charges
designed to compensate the toll provider or exchange access providersfor carrying cals over what
could be consderable distances. Here, unambiguoudy, AT& T is atempting to change the mapped
local service areathat Qwest offersits customers for monthly basic resdentia and businesslocd
exchange services. Unambiguoudy, the effect of AT& T's proposed definition is to eviscerate loca
cdling areas and re-classfy inter- and intraLATA toll callsaslocd cdls

16 47 U.S.C. § 153(47) (emphasis added).
17 |d, § 153(48) (emphasis added).
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24, In summary, Qwest's proposed definition of "Exchange Service" dignswith
Commission rules and federd law and should be adopted here.

D. Issue 17: Reduction of Direct Trunked Transport Rate Element When 2-
Way Trunking is Established for Reciprocal Compensation and
Excluson/Inclusion of ISP-Bound Traffic (Sections 7.3.1.1.3.1 and 7.3.2.2.1)

25. Issue 17 involves whether ardative use factor should gpply to interconnection
facilities that are used to carry unidirectiona, non-local, non-tdecommunications traffic bound for
the Internet in the same way the factor gppliesto locd traffic mutualy exchanged between the
parties. Although Qwest acknowledges that the Commission recently required the gpplication of
such ardative use factor in Qwest's arbitration with Level 3,18 Quest continues to oppose this
requirement as incong stent with governing law and sound public policy. Moreover, AT&T's
proposalsin this proceeding raise issues that were not present in the Level 3 arbitration and which

support a different determination here.

1. I nter net-bound traffic should not beincluded in therdative use
factor applicableto inter connection facilities.

26. Fird, the adoption of Qwest's language on the relative use factor issue is consstent
with, and compelled by, the Act and FCC rulings relating to Internet traffic. Qwest's
interconnection rights and obligations are defined in sections 251(a)(1) and 251(c)(2) of the Act.
Section 251(a)(1) imposes on Qwest and other ILECs the duty "to interconnect directly or
indirectly with the facilities and equipment of other telecommunications carriers,” and section
251(c)(2) explainsthat this obligation includes providing interconnection “for the transmission and
routing of telephone exchange service and exchange access” Thereisacritica relationship

between this obligation and section 252(d)(2), the Act's cost recovery provision. Indeed, in

18 Petition for Arbitration of an Interconnection Agreement between Level 3
Communications, LLC, and Qwest Corporation Pursuant to 47 U.S.C. § 252, Dkt. No.UT-
023042.
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defining the ILECs cost recovery rights, section 252(d)(2) expresdy refers to the obligation of sate
commissions to establish "just and reasonable’ rates "for the interconnection of facilities and
equipment for purposes of subsection (c)(2) of section 251."19 Accordingly, section 252(d)(1) of
the Act requires the Commission to set rates for interconnection and network el ement charges that
are"just and reasonable” and based on "the cost (determined without reference to arate-of-return
or other rate-based proceeding) of providing the interconnection or network element."20

27.  Second, inits ISP Remand Order, the FCC ruled that Internet traffic is properly
characterized as interstate access?! and has repeatedly ruled that Internet traffic is not subject to the
reciprocal compensation obligations imposed by section 251(b)(5) of the Act.2?2 Nevertheless, the

19 47 U.S.C. § 252(d)(2) (emphasis added).

20 See lowa Utils. Bd. v. FCC, 120 F.3d 753, 810 (8th Cir. 1997), aff'd in part, rev'd in
part, remanded, AT& T Corp. v. lowa Utils. Bd., 525 U.S. 366 (1999) (emphasis added).

21 See Order on Remand and Report and Order, Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for | SP-Bound
Traffic, CC Dkt. Nos. 96-86, 99-68, 16 FCC Rcd 9151 57 (2001) ("I SP Remand Order") (emphasis
in origind); see also id. 11 52, 65.

22 See, e.g., Memorandum Opinion and Order, Application by Verizon New Jersey Inc.,
Bell Atlantic Communications, Inc. for Authorization To Provide In-Region, InterLATA Services
in New Jersey, WC Dkt. No. 02-67, 17 FCC Rcd 12275 1 160 (2002) ("AT&T and XO aso argue
that Verizon's refusal to pay reciprocal compensation for Internet-bound traffic violates checklist item
13. The Commission previoudy determined that whether a BOC pays reciprocal compensation for
Internet-bound traffic 'is not relevant to compliance with checklist item 13") (footnotes omitted);
Memorandum Opinion and Order, Joint Application of Bell South Corporation, Bell South
Telecommunications, Inc., and Bell South Long Distance, Inc. for Provision of In-Region,
InterLATA Services in Georgia and Louisiana, CC Dkt. No. 02-35, 17 FCC Red 9018 { 272 (2002)
("We rgect US LEC's assertions regarding reciprocal compensation for 1SP-bound traffic. . . .
[U]nder a prior Commission order, |SP-bound traffic is not subject to the reciprocal compensation
provisions of section 251(b)(5) and 252(d)(2)") (footnotes omitted; emphasis added); Memorandum
Opinion and Order, Application of Verizon Pennsylvania Inc., Verizon Long Distance for
Authorization to Provide In-Region, InterLATA Services in Pennsylvania, CC Dkt. No. 01-138, 16
FCC Rcd 17419 1 119 (2001) ("[w]e continue to find that whether a carrier pays such compensation is
'irrelevant to checklist item 13™) (footnotes omitted); Memorandum Opinion and Order, Application
of Verizon New York, Inc., Verizon Long Distance for Authorization to Provide In-Region,
InterLATA Services in Connecticut, CC Dkt. No. 01-100, 16 FCC Red 14147 1 67 (2001) ("[T]he

[/Response to Petition for Arbitration.DOC] - 13‘



argument that AT& T should obtain dedicated transport for free rests on FCC Rule 51.703(b), a
reciprocal compensation rule promulgated pursuant to section 251(b)(5) which appears under the
title "Reciproca compensation obligations of LECs'23 Under the FCC orders relating to thisissue,
Rule 51.703(b) does not apply to Internet traffic and incumbent LECs are permitted, therefore, to
charge for facilities on their sde of the POI that carry thistreffic.

28.  Third, the policies that led the FCC to phase out the payment of intercarrier
compensation for Internet traffic requires the excluson of Internet traffic from the rdaive-use
cdculaion.24 Inthe ISP Remand Order, the FCC found that the payment of reciprocal
compensation for Internet traffic under the Act causes uneconomic subsidies and improperly creates
incentives for CLECsto specidizein serving |SPs to the exclusion of other customers2>
Specifically, the FCC ruled that reciprocal compensation for thistraffic: (1) leadsto improper
subsidies and uneconomic pricing Sgnas; (2) gives CLECs ditorted incentive to specidizein
sarving only 1SPs to the exclusion of residentid and other customers; and (3) improperly ignores the
ability of CLECsto collect costs from their ISP customers.26 Asthe Colorado, Nebraska, and

Oregon commissions have ruled, the same concerns that led the FCC to phase out reciprocal

Commission has found that 1SP-bound traffic is not subject to the reciprocal compensation provisons
of section 251(b)(5) and 252(d)(2); therefore, whether Verizon modified its SGAT to apply reciprocal
compensation to Internet traffic is not relevant to compliance with checklist item 13.") (footnotes
omitted).

23 |n its recent order granting Qwest's gpplication to provide InterLATA servicesin nine
states, the FCC again stated that Internet traffic is not subject to the reciprocal compensation
provisions of sections 251(b)(5) and 252(d)(2). See Memorandum Opinion and Order, Application of
Qwest Communications International, Inc. for Authorization to Provide In-Region, InterLATA
Services in the States of Colorado, |daho, lowa, Montana, Nebraska, North Dakota, Utah,
Washington and Wyoming, WC Dkt. No. 02-314, FCC No. 02-332 , 17 FCC Rcd 26303 at 1 324
(2002) ("Qwest 9-Sate Order™).

24| SP Remand Order 7 77-82.
25|d. 4 67-76.
26 1d. 19 66-70.
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compensation for Internet traffic require excluding Internet traffic from rdaive use calculationsin this
case.2’” Moreover, AT&T's proposdl to shift onto Qwest al the costs of dedicated transport
ignoresthe fact that AT& T can recover the costs of these facilities from its | SP customers consistent
with the principles the FCC established in the ISP Remand Order .28

2. AT& T'sproposalsgo far beyond the issues decided in the
Qwest/Level 3 arbitration.

29.  Asnoted above, Qwest continues to believe that relative use factor associated with
dedicated interconnection facilities should not include Internet-bound traffic as a matter of law and
policy. However, even assuming that the issuesraised in the Qwest/Leve 3 arbitration are settled in
Washington, AT& T's proposd raisesissues that differ from those considered inthe Level 3
arbitration.

30. Unlike AT&T, Leve 3 did not propose the transformation of historica definitions of
"exchange sarvice”" and the inclusion of so-called VNXX sarvice. Rather, Leve 3 accepted
Section 7 of Qwest's SGAT, chdlenging only the dedicated transport relative- use language. By

27 See Initid Commission Decision, Petition of Level 3 Communications LLC, for
Arbitration Pursuant to § 252(b) of the Telecommunications Act of 1996 to Establish and
Interconnection Agreement with Qwest Corporation, Dkt. No. 00B-601T, Decison No. C01-312,
at 31-36 (Colo. P.U.C. March 30, 2001); Decision on Applications for Rehearing, Reargument, or
Reconsideration, Petition of Level 3 Communications LLC, for Arbitration Pursuant to 8 252(b)
of the Telecommunications Act of 1996 to Establish and Interconnection Agreement with Qwest
Corporation, Dkt. No. 00B-601T, Decison No C01-477, at 6-8 (Colo. P.U.C. May 7, 2001); Order —
Interconnection Agreement Approved as Modified, Level 3 Communications, LLC of Broomfield,
Colorado, Seeking Arbitration to Resolve I ssues Relating to an Interconnection Agreement with
Qwest Corporation, of Denver, Colorado, Application No. C-2780, a 3-8 (Neb. P.S.C. April 22,
2003); Commission Decision, Petition of Level 3 Communications LLC, for Arbitration Pursuant
to 8§ 252(b) of the Communications Act of 1934, as Amended by the Telecommunications Act of
1996, with Qwest Corporation Regarding Rates, Terms, and Conditions for Interconnection,
Dkt. No. ARB 332, at 3-5 (Ore. P.U.C. Sept. 13, 2001), aff'd, Opinion and Order, Level 3
Communications, LLC v. Public Utility Commission of Oregon, et al., CV 01-1818-PA (U.S. Dist.
Ct. Or. Nov. 25, 2002). Commissionsin the states of Minnesota, New Mexico, and Washington have
taken a contrary view.

28 |SP Remand Order 9 76.
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contrast, AT& T seeks to re-write akey definition in Section 4 and significantly expand the scope of
AT& T'srelative use factor proposal. Were Qwest required to transport Internet-bound traffic for
AT&T under the novel conditions AT& T proposes here, Qwest would be required to supply any
number of dedicated trunks from any Qwest tandem to any street address (over any distance) that
the CLEC might name. Adoption of AT& T's approach would foster increased traffic imbalances
between Qwest and CLECsiin the state and would place grester financia burden on an increasingly
smdler base of Qwest retall customers, ultimately requiring Qwest retail rate payersto absorb an
even higher share of AT& T's costs of serving ISPs.

31 In sum, Qwest's proposed language is reasonable and it should be adopted. The
language isthe samein al 14 of Qwest's SGATS, and the FCC has not required Qwest to change
it. By contrast, AT& T's proposed language goes beyond what the Commission ordered in the
Leve 3 arbitration with the ultimate effect of foisting upon Qwest's retall rate payers the cost of the
"freight” for AT&T's Internet-bound traffic.

E. Issue 18: Reciprocal Compensation and Calculation of Tandem
Transmission Rate (Section 7.3.4.1.2)

32. Issue 18 concerns the calculation of the per minute of use cal termination rate for
Exchange Service (EAS/Locd) traffic. The parties dispute centers on the appropriate calculation of
the tandem transmission rate. AT& T assertsthat it is entitled to charge and receive the call
termination, tandem switching and tandem transmission rate dements when AT& T's switch meets
the definition of atandem switch under 47 C.F.R. §51.711(a)(3). AT&T proposesto include an
assumed 9 miles of common transport a the tandem transmisson rate to determine per minute of
use cdl termination. Qwest opposes the inclusion of an assumed nine miles of common trangport
because the FCC rule governing calculation of cal termination does not include such transport.

AT& T'slanguage creates asymmetry of intercarrier compensation and Qwest does not apply such a

charge for tandem transmission.
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33. First, 47 C.F.R. 8 51.711(8)(3) does not specify that an incumbent LEC should
pay a CLEC for nine miles of trangport (parenthetica three of AT& T'slanguage) in addition to call
termination, tandem switching, and the fixed component of tandem transmisson. The FCC rule
provides that where the switch of acarrier other than an incumbent LEC serves a geographic area
comparable to the area served by the incumbent LEC's tandem switch, the appropriate rate for the
carier isthe incumbent LEC's tandem interconnection rate. Qwest's proposed language reflects the
FCCrule.

34. Moreover, AT& T's interpretation of the rule would improperly require not only that
al Qwest cdls be subject to two switching charges plus a fixed rate for tandem transmission, but
aso a distance-sengtive charge even though there is no actud common trangport mileage involved in
terminating the call. By contrast, Qwest charges for common transport only when it actualy
provides the trangport function.

35.  Findly, the only time Qwest gpplies an assumed nine mile charge for tandem
transmisson isfor trangting cals. A trangted cal isone that is neither originated nor terminated by
Qwest. AT& T seeksto apply the assumed mileage rating to non-trandited calls, even though
AT&T terminates these calls itsdf. When Qwest terminates locd calls, Qwest gpplies an actud
arline mileage. If Qwedt's tandem and Qwest's end office are in the same building, Qwest rates
tandem transmission at zero-mileage. When AT& T's tandem and end office are in the same

building, AT&T should do the same.

F. Issue 19: |1SP-Bound Traffic, UNE-P Minutes and the 3:1 Ratio of
Terminating to Originating Traffic Section (7.3.6.2.1)

36. In the proposed language for Section 7.3.6.2.1, the parties agree that traffic
delivered in excess of a 3:1 ratio of terminating to originating traffic is presumed to be 1SP-bound
traffic that is subject to the trangtional compensation mechanism in the FCC's ISP Remand Order.
Both parties proposals aso provide that either party may rebut the presumption by providing
factud evidence to the Commission regarding the actud ratio of traffic. The parties disagree,
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however, on the trestment of unbundled network eements platform ("UNE-P") minutes for
purposes of caculating thisratio: AT&T proposes the inclusion of UNE-P minutesin the calculation
of the 3:1 ratio, while Qwest does not.

37. UNE-P traffic should not be included in the 3:1 ratio because this traffic may not
utilize interconnection infrastructure and may not even be local traffic. Consderable UNE-P traffic
travels over the incumbent LEC's interswitched and intraswitched trunks, not the CLEC's
interconnection trunks. UNE-P CLECsin Washington (including AT&T) face no termination costs
and do not receive reciproca compensation for termination of thistraffic. Because AT& T does not
incur termination costs and does not receive reciprocal compensation for UNE-P treffic, it should
not receive credit for thistraffic in the calculation of the 3:1 rétio.

38.  Inaddition, AT&T's proposal ignoresthat not al UNE-P trafficislocd, asthis
traffic may not traverse an interconnection switch. As such, adopting AT& T's gpproach would
atificaly inflate the amount of locd traffic exchanged between the parties. 1n the ISP Remand
Order, the Commission explained that it adopted the interim compensation mechanism in order to
"limit the regulatory arbitrage opportunity presented by ISP-bound traffic.29 While Qwest agrees
that the rebuttable presumption in the ISP Remand Order isa"proxy,” use of minutesin caculating
this proxy that may not be local traffic would foster the very economic distortions that the FCC
attempt to dleviate in the order.

39. Findly, the Verizon Virginia Arbitration Order does not support AT&T's
proposd here. The incumbent LEC in the Virginiaarbitration proceeding conceded that UNE-P
traffic should be included in the ratio calculation, argued that interconnection traffic should be
excluded, and "provided no reason why" the WCB should treet the traffic differently.30 Qwest has

29 |SP Remand Order 1 2.
30 Verizon Virginia Arbitration Order 1 267.
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made not such concessionsin this case and will clearly explain why the traffic should be trested
differently from loca interconnection traffic. Accordingly, the Commission should adopt Qwest's
language on thisissue

G. Issue 21: Billing for traffic that doesnot carry CPN (Section 7.3.8)

40. Section 7.3.8 of the parties proposed agreement addresses the means for rating
cdlsthat lack Cdling Party Number ("CPN") information. If acdl lacks CPN information, retail
cdler identification service fals and hilling systems cannot discern whether the cdl istrangt versus
non-trangt or loca versustoll. For these reasons, "no CPN" traffic is not encouraged, and Qwest
and AT& T exchange very smdl amounts of thistraffic type.

41. Qwest proposes afive percent maximum for "no CPN" traffic exchanged between
the parties. AT& T seeksto create alarger, 10 percent, loophole for "no CPN" traffic. In other
words, AT&T's proposed language will lead to more faled cdler ID cals and more estimation for
billing purposes than Qwest's proposed language. AT& T provides no documentation to support
doubling the long-standing five percent cap proposed by Qwest.

42.  With regard to traffic with CPN that exceeds the cap, the Commission should reject
AT&T'soverly complex proposed proration of charges between locd and tall cdls. Giventhe
relatively smal amount of "no CPN" traffic currently exchanged, further separating this traffic would
be unduly burdensome. Under AT& T's gpproach, the carriers would be required to employ
systems and resources to dissect what is dready avery smdl fraction of dl traffic exchanged.
Qwest's proposa to charge a single switched access rate does not impose these adminigtrative
burdens and serves as an incentive to carriers to minimize "no CPN" traffic.

43. In evauating Qwest's language and proposa to apply the access charge rate to "no
CPN traffic," it isimportant to recognize that the obligations are reciprocal. Thus, Qwest, too, must
meet the five percent cap and would be charged the higher accessrate for traffic lacking CPN.
Furthermore, Snce the parties agree that "no CPN traffic” is problematic, applying ahigher rate to
thistraffic incents both parties to ensure thet traffic is sent with CPN whenever possible.
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44, In short, Qwest's position imposes a reasonable, and achievable, cap on "no CPN"
traffic and rates such traffic to ensure both that the carrier handling it is compensated and that the
carrier omitting the CPN isincented to includeit. Since dl parties agree that "no CPN" traffic
should be minimized, Qwest's language best servesthisgod.

H. Issue 22: Abandonment (Section 8.2.1.31)

45, Issue 22 concerns Qwest's handling of equipmernt or property abandoned by
AT&T. The purpose of section 8.2.1.31 of the interconnection agreement is to create a process for
deding with CLEC equipment that has been abandoned at collocation sites on Qwest property.
AT&T objectsto certain of Qwest's proposed procedures.

46.  Asdiscussed below, the Commission should rgject AT& T's language and adopt
Qwest's proposed language for Section 8.2.1.31. AT&T faults Qwest's language on two points:
(2) that Qwest should not be permitted to make the initid determination of a suspected
abandonment of equipment, and (2) that Qwest should "mitigate” its " damages' when a CLEC
decidesit is easier and cheaper for it to leave its equipment on Qwest premises than dispose of it
itsdf.

47. If AT&T no longer wishes to collocate its equipment in a Qwest centrd office for
whatever reason, the parties agreement includes agreed- upon provisions for the orderly
decommissioning of the collocation Ste3! If AT& T wishesto transfer responsibility for the
collocation to another CLEC, the parties agreement also addresses that option.32 The purpose of
Section 8.2.1.31 of the interconnection agreement is to address the circumstanceswhen AT& T or,

another CLEC opting into AT& T's agreement, abandons its equipment at its collocation ste without

31 AT&T Petition for Arbitration, Exh. C., § 8.2.1.22.
32|d. §8.29.
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avaling itsdf of either of these options. Section 8.2.1.31 establishes a predictable and enforceable
process for addressng CLEC equipment abandoned on Qwest property at collocation Sites.

48.  AT&T hasno stakein thisissue whatsoever. AT& T has admitted in other
proceedings that it has never abandoned property at a Qwest collocation and that it does not intend
to abandon any of its equipment.33 Qwest incurs costs when a CLEC abandons its equipment, as
severa CLECs that have gone out of business have recently done at more than 450 Qwest
collocation Stes.

49.  AT&T clamsthat because Qwest and AT& T are competitors, Qwest could
"abuse’ itsrightsto dispose of abandoned equipment. AT& T'sfear is gpeculative and basdess.
First, AT&T has never abandoned equipment at a collocation. Second, AT&T can cite no instance
in which Qwest has claimed that AT& T abandoned equipment. Third, because Qwest provides
advance notice of a possible abandonment, AT& T has the opportunity to protect its interestsif
Qwest were to contend that AT& T abandoned its equipment. In the unlikely event Qwest believed
AT&T had abandoned equipment, AT& T, unlike a CLEC that has gone out of business, can be
contacted and would receive notice of any potentia abandonment process.

50. AT&T'sdemand that Qwest "mitigate” its damages and provide an "accounting” and
"offset” various costs may be theoreticaly interesting, but is nonsensica as a practica matter.

Qwest should not be required to demondtrate thet it has "reasonably” "mitigated” its expenses or
incur the additiona adminidtrative burden and expense of providing an "accounting” or determining
"offsat” amounts for equipment the CLEC acknowledges it neither wants nor vaues and will not

remove. Such a process serves only to increase the aready burdensome costs Qwest incurs to

33 See, e.9., AT& T Response to Qwest IR 38 in the Qwest/AT& T Arbitration proceeding
currently underway in Minnesota, Petition of AT& T Communications of the Midwest, Inc. and
TCG Minnesota, Inc. for Arbitration with Qwest Corporation, Pursuant to 47 U.S.C. Section
252 of the Federal Telecommunications Act of 1996, MPUC Dkt. No. P-442, 421/IC-03-759,
OAH Dkt. No. 12-2500-15429-4 (Minn. P.U.C.) ("Qwest/AT& T Minnesota Arbitration").
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dispose of the unwanted equipment with no corresponding benefit. Given the redlity of
abandonment Stuations, streamlining the disposal of unwanted equipment is far more gppropriate.

51. Fndly, AT& T'slanguage fails to acknowledge the difference between an
abandoned collocation (in which the CLEC has abandoned the site and the equipment at that Ste
without notice to Qwest) and adecommissioning or transfer (in which Qwest and the CLEC work
together to address disposition of the space). AT&T's proposed language is unnecessarily
burdensome and time consuming, imposes costs on Qwest, and delays making abandoned
collocation space available to dl carriers. The Commission should adopt Quwest's language for
Section 8.2.1.31.

l. Issue 25: Comprehensive Production Testing (Section 12.2.9.3.6)
52.  The parties have agreed to resolve this issue by adopting the language agreed upon

in Minnesota. Thisissue can now be considered closed.

J. Issue 27: CABS Compliant Billing (Section 21.1.1.1.1)

53. Issue 27 involves the format in which Qwest provides bills for connectivity charges
to CLECs. The Carrier Access Billing Specifications ("CABS") Billing Output Specifications
("BOS"), or CABS BOS, maintained by the Telcordia Technologies Billing group, provide
companies with the generic detailed specifications to support the billing function for Interconnect and
Access Billing Systems.  The specifications are guidelines only; as discussed below, no incumbent
LEC in the country hasimplemented CABS billing in strict accordance with the guiddines. Instead,
eech carrier maintains a CABS Billing Data Tape Differences List — which is Telcordias industry
standard template designed for this very purpose — to communicate variances from the guiddines.

54.  Theareas of dispute between the parties rdating to this issue have narrowed to two:
(1) whether Qwest should be required to populate the adjustment through and from dates on its
CABS-formatted bills, and (2) whether specific language regarding the technica specifications for
CABS-formatted bills should be included in the interconnection agreemen.
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55.  Thefirgt of these issues gppears to be based on amisunderstanding. Qwest has
dready committed within the Change Management Process ("CMP")34 to implement a change
request ("CR") requesting population of the adjustment through and from dates. Indeed, Qwest
submitted the CR seeking to make this change before AT& T submitted its CR requesting asmilar
change. Because Qwest has committed to addressing al of theissues AT& T hasraised, thereis no
need to include AT& T's proposed language purporting to require Qwest to diminate differences
between the way it has implemented CABS-formatted billing and the industry guiddines.

56.  Thus, the only remaining issue is whether specific language regarding the technica
specifications for CABS-formatted bills should be included in the interconnection agreement.
AT& T's proposd seeks the inclusion of alist of changes sought by change management process
("CMP") CRsthat AT&T seeksto include as section 21.1.1.1.1. Qwest objectsto this language
because the CMP process should be alowed to work without interference in the form of a
regulatory mandate thet reflects only AT& T's desires, which conflict with the views of the vast
majority of CLECsthat do business with Qwest.

57.  Thefollowing language both provides the entire CLEC community with the
opportunity to participate within the CMP process and avoids potentialy conflicting obligations
relating to its CABS-formaited bills

Qwest will work with CLEC through Qwest's Change Management
Process to address the following CABS format billing items: (i) process bill
data and CSRs on the same date; (ii) perform dl slandard CABS BOS
edits on the UNE hills; (iii) populate activity date with the date of the activity
associated with the charges, (iv) populate the adjustment thru date with the
date through which the adjustment applies; (v) populate adjustment from
date with the date from which the adjusment gpplies; (vi) populate an audit

34 Qwest's CMP is The CMP is intended to facilitate a discussion between CLECs and
Qwest about product, process or OSS Interface release changes, release life cycles, release
notifications, communication intervas, and regularly scheduled CMP meetings. Members include
CLEC and Qwest representatives.
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number with the reference number provided by AT& T, which areference
number isincluded in the transaction; (vii) populate recurring/non-recurring
chargeindicator with avdue of "1" for monthly recurring access charges
and avaue of "2" for nonrecurring charges, (viii) populate service
established dates with the date on which service was established; (ix)
Sseparate taxes and surcharges and populate on the appropriate records per
the CABS guiddines; (x) establish and use more descriptive locd use
phrase codes for UNE charges and adjustments.

58.  Thislanguage stisfies AT& T's dedire for specific language identifying the issuesto
be resolved. Moreover, as the FCC has found, the CMP process provides for timely resolution of
issues. Thus, if AT&T has any concerns regarding the content or timing of the changes as they
proceed through the process, CMP not only provides an orderly forum in which AT& T can present
its concerns, but also sets forth escalation and dispute resolution procedures for timely resolution of
any such issues.

59.  Fndly, AT&T's proposa to diminate eectronic bill format options in the agreement
ismisguided. Past experience indructs thet it is likely that a number of CLECswill opt-in to
AT&T'sinterconnection agreement. Eliminating the availability of ASCII and EDI formats will
disadvantage CL ECs because the mgjority of CLECs ordering UNE-P from Qwest today receive
wholesde billsin ASCII format, dong with ahard copy. Qwest's proposed language dlows AT& T
to select only CABS-formatted hill, if it so chooses, but dso preserves dl available options for other
CLECs aswdl asfor AT&T, in the event it determines that a format other than CABS or paper
may Uit itsneeds. Qwest's proposal preserves the available bill format options without restricting
AT& T's ahility to sdect any particular option. Accordingly, the Commission should adopt Qwest's
proposed language for Section 21.1.1.1.1.

K. Issue 30: Billing for Traffic without CIC Codes (Sections21.1.2.3.1 &
21.1.2.3.2)

60. Issue 30 concerns whether the party that terminates traffic onto the network of
another carrier should be held responsible for providing the Carrier Identification Codes ("CIC") for
long distance traffic or Operating Company Numbers ("OCNS") for locd traffic.
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61. AT&T'sproposed language for Sections 21.1.2.3.1 and 21.1.2.3.2 of the parties
agreement addresses those relatively rare circumstances when the parties are unable to provide
CICs or OCNSsto each other for billing access and locd traffic.3> The parties dispute centers on
assgning financid respongibility for trangt traffic that lacksidentifying OCN or CIC codes.

62. It isundisputed that the traffic a issue does not originate or terminate on Qwest's
network and that Qwest has no control over the traffic'sidentification. It is aso undisputed that
Qwest passesonto AT&T dl of the identifying information that is provided to Qwest, and complies
with al rdevant industry standards concerning thisinformation. Further, dl agree thet the
respongbility for properly identifying cals lieswith the originating carrier and that the best source
for the information &t issue isthe originating carrier who sends the traffic at issueto AT&T.
Likewise, it is undisputed that AT& T can and has entered into reciprocal compensation
arrangements with originating carriers where, in AT& T's business judgment, such arrangements are
warranted. Despite these undisputed facts, AT& T proposes to require that Qwest be responsible
for paying for traffic that trangts Qwest's network without OCN or CIC codes. The Commission
should not endorse language thet provides an incentive for the originating and terminating carriersto
avoid their legd obligetions to negotiate arrangements governing traffic that lacks OCN or CIC
codes, and disncents originating carriers from fulfilling their obligation to provide proper identifying
information on the treffic they originate in the first place. AT& T's proposed language does just that.

63. AT&T'sargument that Qwest should be responsible for billing this traffic because

Qwestisin a"superior position” to obtain the missing information is Smply incorrect. Firgt, Qwest

35 CICs are not required in the signaling, routing or billing of local traffic. CICsare assigned
to carriers by North American Numbering Plan Administration ("NANPA") for equal access routing
for tall calls. CICs are routing codes used by carriers to route traffic from subscribers Primary
Interexchange Carrier ("PIC") to the carrier's network. OCNs are not required in the signaling,
routing, or billing of local traffic. OCNs are administrative numbers assigned by National Exchange
Carrier Association ("NECA") and Telcordia Routing Administration. OCNs are a method of
identifying numbering resource code holders and related information.
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isnot in asuperior pogtion to the originating carrier to provide the missing information. Qwest
amply performs the service of trangting the cdl, passng dong al identifying information provided it
by the originating carrier.

64.  Second, Qwest asthe transit provider should not be expected to take on the
respongbility for researching originating carrier deta. AT& T is as capable of researching originating
carier dataas Qwest is. Indeed, AT& T has conceded in other proceedings that it has implemented
amechanized process to obtain the identifying information it needs:36

65.  Neither the Act nor the FCC rules require Qwest to act as a billing intermediary for
trangt traffic that AT& T exchanges with third-party carriers. AT& T's proposed language for issue
30 should not be included in the interconnection agreement.

L. Issue 33: Alternatively Billed Calls (Section 21.2.4)

66. Issue 33 concerns dternatively billed cdls, which are those billed as collect cdls, to
athird number, or to acredit card.3” AT&T and Qwest agree that the processing, billing, and
collection of dternatively billed cdls through the Centrdized Message Didribution System
("CMDS"), the intra-region intraLATA equivaent, or some other arrangement, should be the
subject of a separate agreement. However, because existing processes (such asthe CMDS
process) are not workable for UNEs and resale, Qwest has proposed that aternatively billed calls
in these cases be billed directly to AT& T and accounted for in the parties interconnection
agreement.

67. Qwedt's proposed language, dong with the undisputed portions of the

interconnection agreement a issue here, setsforth a complete process for handling dternatively

36 See Qwest/AT& T Minnesota Arbitration, Vol. 1 Tr. (7/14/03) at 116, lines 15-25 (Hydock
Cross).

37 This issue relates only to collect calls and cals billed to third parties. Because Qwest does
not resell its credit cards, cals billed to credit cards are not subject to the interconnection agreement.
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billed callsfor UNE and resale customers. Alternaively billed cdlsfor AT& T's UNE and resdle
customers present a unique situation that arises solely because of the fact that the lineisa UNE or
resold line. Under the exising CMDS, Qwest receives cal usage information for cals that are
actudly billableto an AT& T customer, with whom Qwest has no hilling relationship. This occurs
because the company that physically provided the cal sends arated usage record to CMDS, which
forwards the record on to the LEC that owns the NPA-NXX code assgnment for the billing
number based on information contained in an industry prefix database, for example the Local
Exchange Routing Guide ("LERG"), detailing which local exchange company owns eaech prefix.

68.  Thissame process occurs whether the billed-to telephone number is served by
Qwes, or isprovided viaresde or unbundling by a CLEC. Thisis because there are no industry
databases that identify which particular lines within a given prefix are unbundled or resold lines
through which a CLEC, rather than Qwest, provides service to the end user. In the absence of that
information, the code owner for the prefix in this case, Qwest receives the cal information.

69. Under the parties current practice, for cals dternatively-billed to aresold or UNE-
P line, Qwest passes the cdl on the Daily Usage File ("DUF") to AT& T to dlow AT&T to hill its
end user customer. Qwest then gppropriatdy bills AT&T for the cdl on its interconnection bill. For
cals originated by other companies and passed to Qwest viaCMDS, the DUF provides a method
for Qwest to pass information regarding those calls to the CLEC. If Qwest cannot pass such call
information on the DUF, Qwest would be faced with processing the cal, attempting to recognize
that it billed to a CLEC line, and rgjecting the call back to CMDS as unhillable. Qwest would not
be compensated for this processing. The originating company would then be left to figure out how
to get the cadl hilled or, more likely, forced to write the call off as unbillable,

70.  Qwedt's proposa is efficient and is consstent with other undisputed portions of the
interconnection agreement. Qwest's proposed language adequately addresses both the
compensation and the record exchange necessary for handling direct-diaed and dternatively- billed
cdls. No further agreement is necessary. Qwest's proposal does not preclude AT& T from

[/Response to Petition for Arbitration.DOC] - 27‘



entering into agreements with any other provider, but provides for the manner in which dternatively-
billed cdlsfor AT& T's UNE or resale customers will be handled if no such agreement exists. The

Commission should adopt Qwest's language on thisissue.

M. Issue 34: Qwest asthe LPIC (Section 21.8)

71. Issue 34 concerns how the partieswill handle the very smal number of AT& T
customers who have chosen Qwest, the incumbent LEC, asthelr locd Primary Interexchange
Carrier ("LPIC"). Qwest proposesto require AT& T to bill AT& T'slocd customersfor intraLATA
toll calswhen Qwest isthe LPIC. AT&T proposesthat al of the billing arrangements for Qwest's
LPIC cdling should be subject to a separate agreement.

72.  Whenrdail locad customers switch from Qwest to an dternative local exchange
sarvice provider, the new locd service provider generadly makes every effort to sell a package of
sarvicestha includesintraLATA tall service. Because of the high costs of billing intralLATA toll
sarvice without also providing locd service, Qwest cannot provide competitively-priced intraLATA
toll service when the end user switchesto a CLEC for loca service. Accordingly, Qwest does not
atempt to remain theintraL ATA toll provider when a customer moves from Qwest to another local
carrier.

73. Despite the lack of any Qwest attempts to entice CLEC customers to choose it as
the LPIC, somedo. Although AT&T proposes requiring Qwest to develop mechanismsto hill
these very few end usersfor thisintraL ATA toll traffic, it offers no contractua mechanism to
provide Qwest the information necessary to do s0. AT& T isthe only loca carrier that knows the
current billing name and address for its end users. Under AT& T's proposal, Qwest would require
thisinformation to bill the end user; AT& T, however, does not offer any language to provide this
information to Qwest. Without this information, Qwest would be unable to bill thiscal evenif it
undertook the considerable systems development (and incurred the resulting costs) to implement
AT&T's proposal.
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74.  Giventhe exiging cusomer and billing relationship between AT& T and the end
user, and the potentia short-term nature of this problem, the Commission should adopt Qwest's

position on this disputed issue.
N. Issue 35: Pricing (Sections22.1, 22.4 & 22.5)

1. Section 22.1: General Principle
75.  Thisdisputed issue rdates to Section 22.1, the Genera Principle section for pricing.

Qwest proposes the following straightforward two- sentence section:

The rates in Exhibit A gpply to the services provided by Qwest to CLEC
pursuant to this Agreement. To the extent applicable, the rates in Exhibit A
aso gpply to the services provided by CLEC to Qwest pursuant to this
Agreement.

Qwedt's language plainly states the generd principle that the ratesin Exhibit A gpply to services
Qwest providesto AT& T and, to the extent applicable, to the services AT& T providesto Qwest.

76. In stark contrast to Qwest's smple, unambiguous provison, AT& T proposes the
following:

In the event that one Party charges the other for a service provided under
this Agreement, the other Party may also charge for that service or
functiondity. The rates CLEC charges for Interconnection services will be
equivaent to Qwest's rates for comparable Interconnection services when
CLEC reciprocaly provides such aservice or functiondity, unless higher
rates are judtified by CLEC's higher cogs for providing the service. In
order for an amount charged by one Party to be "equivaent to" an amount
charged by the other Party, it shal not be necessary that the pricing
sructures beidentica. Rates, terms and conditions for dl other services
provide by CLEC are set forth in the applicable CLEC tariff, asit may be
modified from timeto time.

77. In the firgt sentence of this tortuous provison, AT& T inexplicably seeksto tieits
ability to charge Qwest to the services Qwest provides, rather than the services AT& T provides.
On itsface, this provison gppearsto dlow AT&T to charge Qwest for any sarvice or functiondity
that Qwest charges AT& T for, without regard to whether AT& T actudly provides any such
sarvices or functiondity. Given that the next sentence in AT& T's proposa appears to provide that
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AT&T can charge Qwest rates equivalent to Qwest'srateswhen AT& T reciprocally provides
comparable interconnection services, the meaning of thisfirs sentenceisfar from clear.

78.  AT&T's second sentence dmost approaches the smple notion set forth in Qwest's
proposal -- thet is, the Exhibit A rates gpply to services Qwest providesto AT& T and, to the
extent applicable, to the services AT& T providesto Qwest -- except that AT& T's version dlows
AT&T to chargerates that are "equivaent to Qwest's rates for comparable Interconnection services
when CLEC reciprocaly provides such asarvice or functiondlity.” Yet nowhere doesAT& T
identify the "comparable services' to which it refers. Moreover, AT&T then tacks on an open+
ended proviso that apparently gives AT& T the right to charge Qwest moreif AT& T damsthat it
has higher costs for providing the service. The proposa sets forth no standards or procedures by
which AT& T would establish that "higher rates are judtified” and provides no guidance regarding
who would make such a determination

79.  Tofurther complicatetheissue, AT& T also seeksto insert a definition of
"equivalent to" that would dlow AT& T to use different pricing structures for charges that would il
qualify as"equivdent to" Qwest'scharge. AT& T again falsto specify any standard or other
requirement of any kind regarding any proposed pricing structure. AT& T clamsthat its convoluted
proposal for section 22.1 is necessary in order for AT&T to bill Qwest for servicesit provides.
However, the language is overly broad and lacks any degree of specificity. Instead, AT& T seeks
to insert vague pricing language without specifying any products or services, or any terms and
conditions associated with these services,

80. Totheextentthat AT&T plansto provide services to Qwes, the interconnection
agreement is the appropriate mechanism by which the parties should negotiate and document the
detals regarding each service to be provided, including the terms and conditions under which it will
be offered and specific pricing -- just as has been done in the agreement with regard to the services
that Qwest will be providing AT&T.
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2. Section 22.4: Interim Rates

8l. AT&T'sproposad language for Section 22.4 raises an issue regarding when
Commissionordered rates will become effective. AT& T's proposed language provides that such
rates will become effective on the date of the Commission order establishing the new rates or when
the Commission orders the rates to become effective, "whichever isearlier.” AT&T'slanguage
would require the parties to ignore the Commission's determination of an appropriate date on which
to implement the order whenever the Commission determines that a given rate should become
effective some time after the order setting the rate becomes legdly binding. For example, if, on June
1, 2003, the Commission ordered that a given rate should take effect on December 1, 2003,

AT& T'slanguage would place Qwest in the untenable position of having to choose between
complying with the order or breaching the parties agreement, because (absent an apped and stay)
the order would be "effective’ or "legdly binding" before the Commisson-ordered effective date of
December 1, 2003.

82. In afurther effort to contractudly set the terms of the Commission's pricing orders,
without regard to the mandates of the Act or the Commisson'sdecison in agiven case, AT& T
seeks to insert language in Section 22.4 mandating that "there will be atrue-up for such Interim
Rates back to the first date on which each such Interim Rate was first charged pursuant to this
Agreement." The Commission's generic cost proceedings provide the gppropriate forum for
congderation of argument, facts, and circumstances relaing to the legdity and propriety of
retroactive "true-ups' of interim prices (those rates not previoudy approved as lawful by the
Commission) inagiven case. In generd, Qwest believes that the Act does not contemplate the
retroactive true-up of rates.38 Regardless of the parties position on thisissue generdly, however,

the parties agreement should not mandate a retroactive true-up of interim prices without regard

38 See Local Competition Order 1 693, 767-69, 782.
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to the lega argument and the facts and circumstances presented to the Commisson in agiven
generic proceeding.

83. Findly, the Commisson should rgect AT& T's language purporting to give AT& T
the unilateral right to open cost dockets on Qwest products. The filing of cost dockets involves
complex studies, and is often timed to include the most number of products as possible in one cost
hearing. The Commission and Qwest should determine when a cost study should be filed and one
CLEC out of the hundreds who purchase services should not be granted control over Qwest's

management of this process.

3. Section 22.5: ICB Pricing

84. AT&T'sproposed language diminates al 1CB pricing. ICB pricesare ill
necessary in certain instances where the requirements of a particular service offering may vary
widely from gpplication to gpplication. In those instances, use of a one-price-fits-al gpproach is
unredigtic. Therefore, Qwest should have the opportunity to justify the need for ICB pricing.

O. Issue 36: Pricing (Exhibit A)

85. Todate AT&T has not identified any specific disouted pricing issues and Qwest
has responded to al concernsraised by AT& T regarding pricing. The parties are continuing to
discuss Exhibit A with the objective of reaching amutudly satisfactory resolution of any potentia
issue related to a specific rate. Qwest will not object if AT& T wishesto add to the Joint IssuesList
adispute concerning a specific rate, provided that Qwest is accorded sufficient notice of such
dispute and a reasonable opportunity to respond in prefiled testimony or other filing that will be part
of the fact record upon which the dispute will be decided.

IV. PROPOSED SCHEDULE FOR IMPLEMENTING THE TERMS
AND CONDITIONSIMPOSED IN THE ARBITRATION

86.  Qwest recommends that upon resolution of the unresolved issues, the Commission
direct AT& T and Qwest to finalize the proposed interconnection agreement to conform to the

Commisson's order and file it within 30 days of issuance of the order.
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V. RECOMMENDATION ASTO INFORMATION WHICH
SHOULD BE REQUESTED FROM AT&T BY THE ARBITRATOR
PURSUANT TO SECTION 252(b)(4)(B)

87. Qwest has no specific recommendation a thistime as to information which should
be requested from AT& T by the Arbitrator pursuant to Section 252(b)(4)(B). Qwest anticipates
that the parties will engage in discovery concerning matters thet the parties believe should be
brought to the attention of the Arbitrator.

VI. PROPOSED INTERCONNECTION AGREEMENT
88.  Qwest respectfully requests that the Commission adopt al of Qwest's proposed
contract language in the proposed interconnection agreement attached as Exhibit Cto AT&T's
Petition.
VII. DOCUMENTATION RELEVANT TO THE DISPUTE
89.  AT&T hasappended to its Petition the jointly prepared proposed interconnection
agreement and Joint Issues List. These documents capture both the agreed- upon language and the
disputed language before this Commission for resolution. Qwest anticipates that the parties will
jointly update this documentation prior to the arbitration hearing to reflect any changes based upon
continuing negotiations or other developments such as changesin thelaw. Additiona
documentation relevant to Qwest's positions concerning the unresolved issues will be provided by
Qwest initswritten, prefiled tesimony, including exhibits, and in other submissons as may be
required by the prehearing orders and Commission rules governing this proceeding.
VIII. REQUEST FOR A PROTECTIVE ORDER
90. Qwest agreeswith AT&T that a protective order is gppropriate to protect any
privileged, confidential and/or trade secret information that may be exchanged.

IX. STANDARD OF REVIEW AND AUTHORITY AND
DISCRETION OF ARBITRATOR

91.  Sections 251 and 252 of the Act st forth the standards the Commission must apply

in resolving the disputed issues presented for arbitration. Asthe FCC's Wirdline Competition
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Bureau has explained, "section 252(c) of the Act sets forth the standard of review to be usedin
arbitrations by [the FCC] and state commissions in resolving any open issue and imposing
conditions upon the parties in the interconnection agreement.”s° Specificaly, "any decison or
condition must meet the requirements of section 251 and accompanying [FCC] regul&tions,
establish rates in accordance with section 252(d), and provide an implementation schedule.0

92.  To "meset the requirements of section 251," the provisons of an agreement must
relate to the matters covered in subsections (b) and (c) thereof.41 In addition, the provisons
adopted by the arbitrator must be consistent with the terms and objectives of section 251.42 If
competing resolutions and language are equally consistent with law and precedent, then the
arbitrator should choose those that are the most "reasonable.™3 In making these determinations, the
arbitrator should consider the text of the Act and any relevant FCC regulations, as well asthe Act's
underlying objectives, asinformed by itstext aswell as FCC and judicia precedent.

93.  The Supreme Court and several Courts of Appedls have explained that the Act

circumscribes the authority of regulators to impose obligations on incumbent LECs. 44 The

39 See Verizon Virginia Arbitration Order  29.

40 1d., citing 47 U.S.C.8 252(c)(1)-(3). The decision may incorporate rates adopted in other
proceedings. To the extent that rates for items included in the agreement have not been adopted in
other proceedings, or that rates established in other proceedings do not reflect costs incurred to
comply with items or activities required by the arbitrators decision, then the plain language of
8§ 252(c)(2) requires that rates be established or revised in this proceeding.

411d. Ashed by the Eleventh Circuit, arbitrations under the Act are limited to subjects and
issues on which the incumbents are mandated to negotiate, which are set forth in sections 251(b) and
(c). See MCI Telecommunications Inc. v. Bell South Telecommunications Inc., 298 F.3d 12609,
1274 (11™ Cir. 2002).

42 \Verizon Virginia Arbitration Order 1 53.
43 |d. T 181.

44 See, e.g., lowa Utils. Bd. v. FCC, 120 F.3d 753, 813 (8" Cir. 1997) (vacating the FCC's
"superior quality" rules), aff'd in part, rev'd in part, AT&T v. lowa Utils. Bd., 525 U.S. 366 (1999).
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Supreme Court has ingtructed that the FCC and state commissions mugt, in interpreting and
enforcing the Act, gpply "limiting sandards' thet are "rationaly related” to "the gods of the Act.">
Similarly, federd district courts have recognized that a state commission "does not have the authority
to impose terms that extend beyond whét is permitted by federal [aw."6

94.  The Commission should consder the Act's stlatement of purposes. ™'to promote
competition and reduce regulation in order to secure lower prices and higher qudity servicesfor
American telecommunications consumers and encourage the rapid deployment of new
telecommunications technologies."47 1t would be inconsistent with the Act's god to "reduce
regulation” to impose on Qwest standards, processes or other requirements that are not necessary
to provide AT& T with ameaningful opportunity to compete.#8 The Act's deregulatory objectives
mandate a presumption in favor of the least regulatory approach to a particular issue, including
reliance on the enforcement processin lieu of prophylactic rules and procedures prescribed in
advance.

95.  Consgent with the Act'sgod of reducing prices, the Commission should consider
the cogts that may result from proposed procedures or requirements. Costs that are imposed on a

carier are likely to be passed on to consumers, leading to higher not lower prices#® The Act

45 AT&T Corp. v. lowa Utils. Bd., 525 U.S. at 388. Asexplained infra, state law may not
be used to expand obligations that are limited by the Act's text.

46 Bell Atlantic-Delaware, Inc. v. Global NAPS South, Inc., 77 F. Supp. 2d 492, 504 (D.
Del. 1999).

47 lowa Utils. Bd. v. FCC, 120 F.3d at 791, quoting Telecommunications Act of 1996, Pub.
L. No. 104-104, 110 Stat. 56 (emphasis added), aff'd in part, rev'd in part, AT& T v. lowa Utils.
Bd., 525 U.S. 366 (1999).

48 AT& T Corp. v. lowa Utils. Bd., 525 U.S. at 428-29 (Breyer, J., concurring) ("'[P]ervasive
regulation’ occurs where ‘regulators, not the marketplace, would set the relevant terms.™)

49 United States Telecom Ass'n v. FCC, 290 F.3d 415, 429 (D.C. Cir. 2002) (“[N]othing in
the Act appears alicense to the Commission to inflict on the economy [the administrative and other
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requires that Qwest be compensated for the cogtsit incurs in providing interconnection, UNEs and
other items, and the FCC has specificaly held that requiring such compensation will deter CLECs
from requesting items that they do not need, and raising ILECS costs.50

96.  Although the Act does not prohibit state commissions from establishing or enforcing
date law requirementsin arbitrating or gpproving an interconnection agreement, it imposes
limitations in thisregard. Specificdly, the State law requirements cannot be inconsistent with the Act
or its purposes>! It isimportant to recognize that, in this context, a requirement or provison is not
"conggtent” with the Act merdly because it is not expresdy prohibited. The term"consgtent,”
whether to measure the lawfulness of arequirement imposed under the authority of federal or state
law, has abroader meaning. Thisis confirmed by the application of that term by the FCC and the
courts. For example, dthough the Act does not prohibit the impostion of unbundling and
collocation obligations on CLECs, the FCC has hdld that it would be "inconsstent” for ether the
FCC or state commissions to impose such requirements.>2

97.  Smilarly, dthough the Act does not expresdy prohibit imposing on incumbent LECs
the obligation to provide superior quality interconnection, or superior access to UNES, the Eighth
Circuit held that such arequirement would be inconsistent with the Act, which requires only
interconnection and access that is"equd" in qudity.>3 Findly, the Act embodies a comprehensve
scheme for the regulation of local competition, and reflects a careful balance between the interests of
new entrants and incumbents, and aternative methods of entry. Accordingly, additiond date law

requirements that upset that balance would be subject to preemption.

costs associated with an obligation] under conditions where it had no reason to think doing so would
bring on a sgnificant enhancement of competition™).

50 See, e.g., Local Competition Order 11 209, 245, 314.
51 See 47 U.S.C. §8 251(d)(3), 261(c).

52 See Local Competition Order  1245.

53 Jowa Utils. Bd. v. FCC, 120 F.3d a 813.
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X. CONCLUSION AND REQUEST FOR RELIEF

98.  The Commisson should enter an order adopting Qwest's proposed language on all

unresolved issues.

DATED: September 2, 2003
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