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I INTRODUCTION

Colstrip Units 3 and 4 will continue to operate after December 31, 2025, providing power
to Montana customers of NorthWestern Energy.! As of that date, Colstrip will have no value to
Avista Corporation d/b/a Avista Utilities (Avista or Company) customers in Washington. For
them, it will no longer be used and useful.

Because Colstrip will not be used or useful to Washington customers, the investment
costs Avista recovered in rates are not fair, just, or reasonable nor were Avista’s actions
regarding the investments and asset transfer prudent. It is Avista’s sole burden to prove
otherwise.

Avista cannot meet this high burden, so a refund must be issued. There is a time value to
money, particularly in challenging economic times. Customers who should never have been
charged for Colstrip improvements beyond the end of 2025 should receive an immediate refund
based on a prorated calculation.

This case comes down to pure legal questions about what is “used and useful” and the
meaning and implementation of the Clean Energy Transformation Act (CETA). These are
threshold questions that can and should be resolved with the underlying goals of CETA at the top
of mind: to eliminate coal-fired power in Washington State and lead our country forward into a
clean energy future. Asking Washington ratepayers to subsidize coal-fired power for customers

in Montana or elsewhere violates the statutory used and useful standard, defeats the purpose of

!'Scott J. Kinney, TR. 47:20-25 (Hearing on Oct. 3, 2025, Public Counsel’s question to Mr. Kinney).
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CETA, and belies the Washington Utilities and Transportation Commission’s (Commission)
directive to regulate in the public interest.

While Public Counsel contends that this case can be resolved very simply, as a pure legal
matter, because Colstrip is not used and useful for Washington customers after December 31,
2025, additional facts and legal arguments follow should they assist the court and Commission.

It is a daunting task to guide a public utility through evolving regulatory landscape while
addressing the pressing need to stop spewing millions of tons of pollution into our air. Treating
Washington residents as bottomless sources of future income for shareholders is not and cannot
be the solution. Public Counsel is confident that Avista, which is a financially sound and already
fairly compensated company, will continue to succeed without overcharging Washington
ratepayers for power they can no longer benefit from after December 31, 2025.

II. FACTS

A. Background

Colstrip is a coal-fired power station located in Montana. Colstrip Unit 4 has the highest
rate of toxic emissions of any coal-fired unit in the United States.? Colstrip Unit 3 ranks 3rd.?

Avista filed proposed revisions to its Colstrip Adjustment Rider to recover 2024 and
2025 capital costs from customers associated with the Montana Colstrip coal-fired station.

Avista’s rates in this case have already gone into effect, subject to refund.*

2 Anne Hedges, Mont. Env’t Info. Center, Montanans Don’t Deserve Highest Coal Plan Pollution Rate in the
Nation, July 1, 2024, https://meic.org/montanans-dont-deserve-highest-coal-plant-pollution-rate-in-the-nation/.
31d.

4 Direct Testimony of Scott J. Kinney, Exh. SJK-1T at 2:18-21.
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10.

11.

14.

There will be no direct benefit of operating Colstrip facilities to Washington customers
after December 31, 2025.°

B. Avista Made Additions to the Colstrip Facility After the Passage of CETA
That Avista Customers Have Already Paid For

Avista is requesting recovery for $10.9 million in Colstrip plant additions placed into
S
Avista Witness, Scott Kinney, testified that the Colstrip plant additions are not intended

to extend the life of Colstrip.’

C. The Legislature Passed CETA to Eliminate the Coal Economy in Washington
In 2019, the Washington State Legislature passed the CETA, which states that “on or
before December 31, 2025, each electric utility must eliminate coal-fired resources from its

allocation of electricity.”°

Shaded Information is Designated as Confidential Per WAC 480-07-160

3 Kinney, TR. 47:20-25 (Hearing on Oct. 3, 2025)

6 Kinney, Exh. SKJ-1T at 7:11-13; See Jean Marie Dreyer, Exh. JMD-2C (Avista’s Response to Staff Data Request
No. 2C, Attachments A & B): See Dreyer Exh. IMD-3C (Avista’s Response to NWEC Data Request No. 9C).

7 Kinney, Exh. SKJ-1T at 8:10-22.

8 See Dreyer, Exh. JMD-4C (Avista’s Response to Staff Data Request No. 1C, Attachments A & B); See Dreyer,
Exh. JMD-5 (Avista’s Response to Staff Data Request No. 7).

® Dreyer, Exh. JMD-4C (Avista’s Response to Staff Data Request No. 1C, Attachments A & B); Dreyer, Exh. IMD-
5 (Avista’s Response to WUTC Staff Data Request No. 7).

10 RCW 19.405.030(1)(a); See also RCW 19.405.020(1) (““Allocation of electricity’ means, for the purposes of
setting electricity rates, the costs and benefits associated with the resources used to provide electricity to an electric
utility’s retail electricity consumers that are located in this state.”).
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15.

16.

17.

18.

19.

In enacting CETA, the Legislature intended for Washington to “lead[] the transition to a

clean energy economy...by transforming its energy supply...and ensuring that the benefits of

this transition are broadly shared throughout the state.”!!

CETA contains its own public interest guidelines, which require “equitable distribution of
energy benefits and reduction of burdens to vulnerable populations and highly impacted

communities; long-term and short-term public health, economic, and environmental benefits and

the reduction of costs and risks; and energy security and resiliency.”!?

D. While CETA Does Not Define ‘Retirement,” Avista Employs Different
Meanings of ‘Retirement’ in Different Settings

CETA does not separately define ‘retirement’!?

The plain meaning of ‘retirement’ is the “withdrawal from one’s position or occupation

or from active working life.”!4

CETA provides guidance for the treatment of retired facilities, which permits recovery of
coal-related costs after December 1, 2025, only in limited circumstances:

(3) The commission must allow in rates, directly or indirectly, amounts on an
investor-owned utility's books of account that the commission finds represent
prudently incurred undepreciated investment in a fossil fuel generating resource
that has been retired from service when:

(a) The retirement is due to ordinary wear and tear, casualties, acts of God, acts of
governmental authority, inability to procure or use fuel, termination or expiration
of any ownership, or a operation agreement affecting such a fossil fuel generating
resource; or

ITRCW 19.405.101(1).

2RCW 19.405.101(6).

13 RCW 19.405.020 (Definitions section of CETA with no entry for ‘retire’ or ‘retirement’).

14 Retirement, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/retirement (accessed
Oct. 13,2025).
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(b) The commission finds that the retirement is in the public interest. '’

Avista Witness, Elizabeth M. Andrews, testifies that the accounting definition of
retirement should be applied to the statutory language of CETA. ! The accounting definition

provided by Ms. Andrews defines retirement as an asset no longer under the control of that entity

or its sale or abandonment.!”

Avista Witness, Scott Kinney, testified that Colstrip Units 1 & 2 were retired in 2020,

meaning that they don’t provide power to anyone.'®

E. Avista Will Transfer Colstrip to NorthWestern For_

, NorthWestern announced plans to use Colstrip to power several large

data centers in Montana.?!

Avista’s testimony does not explain or discuss its-

, even as Scott Kinney testifies to the “high value of Colstrip in

Shaded Information is Designated as Confidential Per WAC 480-07-160

15 RCW 19.405.030(3).

16 Direct Testimony of Elizabeth M. Andrews, Exh. EMA-1CT at 20:1-7.

1d.

18 Kinney, TR. 48:6-10 (Hearing on Oct. 3, 2025).

19 Kinney, Exh. SJK-2C at 3.

20 Dreyer, Exh. IMD-6C at 19 (Avista’s Response to Staff Data Request No. 6C, Attachment A).
2l Kinney, TR. 49:2—6. (Oct. 3, 2025).

2 Dreyer, Exh. IMD-6C at 19 (Avista’s Response to Staff Data Request No. 6C, Attachment A).
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b

Avista’s energy portfolio.”? In response to Public Counsel and Alliance of Western Energy
Consumers’ (AWEC) testimonies that Avista _ Avista
Witness, Scott J Kinney, rebutted that due to compliance obligations with federal Mercury and
Air Toxics Standards (MATS), Colstrip had become “a rapidly depreciating, if not outright
negative-value asset.”?* Both Commissioner Rendahl and Public Counsel questioned Mr. Kinney
about the implications of MATS compliance and in response Kinney does not suggest that
Avista’s MATS compliance obligations have changed.?” Kinney’s written testimony hints that
Avista’s MATS compliance obligations may have changed over time,?% but he never actually
says whether the compliance obligations did change and when, nor does he point to any
evidence of the estimated costs of MATS compliance that he estimates to be “from $459,000,000
to $594,000,000” in January 2025.%” During the Evidentiary Hearing, when questioned by Public

Counsel, Kinney, admitted that Colstrip’s assessment of negative value was a self-assessment not

conducted by any outside third-party.?® _
Due to _ AWEC recommended that the

Commission instruct Avista to submit a filing seeking the Commission’s approval of Avista’s

Shaded Information is Designated as Confidential Per WAC 480-07-160

2 Kinney, Exh. STK-1T at 11:22-23.

24 Kinney, Exh. SJK-11CT at 4:11-12.

2 Kinney, TR. 82:4-23, 49:12-24 (Oct. 3, 2025)

26 “This looming obligation was real and substantial at the time Avista entered into the AAA in 2023, irrespective of
where things stand at this time.”

27 Kinney, Exh. SJK-11CT at 4:12-15.

28 Kinney, TR. 50:1 (Oct. 3, 2025).

¥ Kinney, Exh. SJK-3C.
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Abandonment and Acquisition agreement with NorthWestern.*® AWEC also based its
recommendation for a separate filing on RCW 80.12.020, which requires that “[no] public
service company shall sell, lease, assign or otherwise dispose of the whole or any part of its
franchises, properties, or facilities whatsoever, which are necessary or useful in the performance

of its duties to the public.”!

G. Public Comments Overwhelmingly Opposed Avista’s Colstrip Adjustment

Rider Both Because of the Rate Increase and Because of the Conflict with the
Goals of CETA

Any rate increase Avista may implement will have a measurable impact on customers.
Several customers and interested parties submitted written and oral comments opposing and
expressing concerns regarding the impact of Avista’s Colstrip Adjustment Rider. In total, the
Commission received 57 comments opposing Avista’s filing, with zero comments received in

favor.3*

Shaded Information is Designated as Confidential Per WAC 480-07-160

30 Direct Testimony of Bradley G. Mullins, Exh. BGM-1T at 3:19-22.

31 1d. at 5:3-11.

32 Dreyer, Exh. IMD-3C (Avista’s Response to NWEC Data Request No. 9C).

33 Dreyer, Exh. IMD-4C (Avista’s Response to Staff Data Request No. 1C, Attachments A & B).
34 Public Counsel, Public Comment Exh. BR-4 (filed October 10, 2025).
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28.

29.

Many customers raised significant concerns about rate increases, particularly the elderly
and customers on fixed incomes.*> One Avista customer pointed out that “Colstrip will still be in
use when Avista gives away its shares” and noted that “these investments represent a substantial
shift in benefits from Avista ratepayers to the remaining Colstrip owners...This requested
increase is unfair and does nothing to benefit ratepayers in Washington State.”*® Another Avista
customer decried the rate increase, citing rough living conditions, including increasing rent, and
poor heating, saying “I don’t know what else I can do to keep my rates down.”*’ Yet another
Avista customer expressed concern that Avista is “manipulating their records to justify endless
increases” and highlighted customers’ captive position by noting that “we have no alternative but
to use Avista.”3® In sum, the public comments raised concerns about the ability to continue
paying for increases in utility bills, particularly when those increases were not well justified.

Customers and interested parties also raised concerns about the environmental impact of
Colstrip and were concerned that approving Avista’s proposal would run contrary to the purpose
of CETA.3° Many customers raised concerns about Colstrip’s fueling of data centers in
Montana.*’ One Avista customer, asked “Why should ratepayers be on the hook for Avista’s

Colstrip investments to subsidize dirty coal electricity for other states, when that investment

35 Id. Attach. A at 1-3, 6-7, 9-12 & 14-15 (Vicki Ojdrovic, Sidney Lee, AJ Notch, Eve Prescott, Duane Statler,
David Camp, Fawna Slavik, Craig Bender, Camilla Kane, Greg Owens, Jane Web, Kieran Kennerson).

36 Id. Attach. A at 11-12 (Comments of Fawna Slavik).

37 Id. Attach. A at 7 (Comments of Eve Prescott).

38 Id. Attach. A at 6 (Comments of Duane Statler).

3 Id. Attach. A at 4-6 (Comments of Patricia Ratcliffe, Kirk R. Phillips, Matthew Hollon, Dr. Paul Lindholt, Heidi
Lasher, Andrew Thompson)

40 Id. Attach. A at 7-15 (Comments of Alena Shoonmaker, Devyn, Nicholas Welki, Daya Goldschlag, Christy
Beaman, Megan Kennedy, Michelle Brown, Karli Honebein, Leah Welki, Payton Wyatt, Dante Jester, Fawna
Slavik, Dori Langevin, Evita, Krislock, Jim Young, Abby Saks, Nathan Sulya, Shenandoah Marr, Brittany Ellison,
Darcy Varona, Marilyn Darilek, Amy Compestine,
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could have gone toward cleaner, less expensive energy sources for Washington customers?”4!
Multiple customers noted that the Colstrip plant is one of “the highest-polluting coal plants in the
West.”#?
30. In the public comment hearing, a representative from the Natural Resource
Defense Council (NRDC) summarized their environmental and legal concerns together:
We are all very well aware of the public health and climate devastating impact of
coal generation. They are beyond dispute. The legislative intent of CETA is very
clear. And while Colstrip is not closing that means the CETA provision for the

recovery of costs is not applicable to this case, and we ask you to disallow these
costs.

III. STANDARD OF REVIEW
31. The Commission is charged with regulating investor-owned utilities like Avista and must
regulate in the public interest.** Rates must be fair, just, reasonable, and sufficient, and the
Commission is authorized to set rates after hearing by order.*> The Commission has defined fair,
just, reasonable, and sufficient to mean:
[Flair to customers and to the Company’s owners; just in the sense of being based
solely on the record developed in the proceeding following principles of due
process of law, reasonable in light of the range of possible outcomes supported by

the evidence, and sufficient to meet the needs of the Company to cover its expenses
and attract necessary capital on reasonable terms.*®

41 Id. Attach A at 7 (Comments of Aimee R. Thompson).

4 Id. Attach A at 7-16 (Comments of Aimee R. Thompson, Alena Schoonmaker, Maggie Peterson, Devyn,
Nicholas Weiki, Daya Goldschlag, Christy Bearman, Megan Kennedy, Michelle Brown, Karli Honebein, Leah
Welki, Dante Jester, Dori Langevin, Cheryl Lydon, Evita Krislock, Jim Young, Abby Saks, Nathan Sulya,
Shenandoah Marr, Brittany Ellison, Darcy Varona, Marilyn Darilek, Amy Compestine, Debbie Stempf).

43 Kate White Tudor, TR. 36:19-25 (Pub. Cmt. Hr’g Sept. 24, 2025).

4“4 RCW 80.01.040(3).

4 RCW 80.28.020.

4 Wash. Utils. & Transp. Comm’n v. Puget Sound Energy, Inc., Dockets UE-090704 & UG-090705, Order 11,9 18
(Apr. 2, 2010) (emphasis added).
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32.

33.

34.

In assessing the public interest, the Commission foregrounds the issue of equity and
energy justice. In 2021, when the Legislature authorized multiyear rate plans, it directed that the
Commission determine whether rates were in the public interest.*” Following the Legislative
directive, the Commission acknowledged that its definition of public interest included “equity
considerations.”*® The Commission determined to “apply an equity lens in all public interest
considerations going forward.”* The Commission did not limit itself to multiyear rate plans.
Integral to equity in ratemaking, the Commission explained, was the concept of “energy justice
and its core tenets” which included whether “individuals have access to energy that is affordable,
safe, sustainable, and affords them the ability to sustain a decent lifestyle.”>°

CETA also provides further guidance on the public interest in matters falling under that
statutory scheme. In addition to the foundational public interest requirements for Commission
decisions, matters under CETA also require an assessment of “equitable distribution of energy
benefits and reduction of burdens to vulnerable populations and highly impacted communities;
long-term and short-term public health, economic, and environmental benefits and the reduction
of costs and risks; and energy security and resiliency.”>!

The legislative and regulatory focus on equity concerns naturally directs attention to a

utility’s low-income customers. The Legislature specifically identified its concern with the

“energy burden of low-income residential customers” and provided that for any increase in rates,

7 RCW 80.28.425(1).
B Wash. Utils. & Transp. Comm’n v. Cascade Nat. Gas Corp., Docket UG-210755, Order 09: Final Order Y 52-58
(Aug. 23, 2022) (hereinafter Cascade Final Order).

9 1d. 9 58.

50 Jd. 4 56.

51 RCW 19.405.101(6).
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35.

36.

37.

the Commission “must approve an increase in the amount of low-income bill assistance.”> In
tying rate increases to corresponding increases in low-income assistance, the Legislature
emphasized the necessary balancing of ratepayer interests with those of Avista’s shareholders.

53 must consider how rate increases will

What is “fair to customers and utility shareholders
impact low-income customers.

For matters under CETA, the environmental benefits and risks associated with a project
are naturally a greater focus of the public interest that the Commission must also consider.

The Commission’s task requires it to balance consumer and investor interests.>* This
does not, however, mean that the Commission determines what is best for investors; to the
contrary, the Commission considers what is necessary such that “the regulated utilities earn
enough to remain in business.”> This includes a rate of return sufficient to maintain credit and
financial integrity while assuring Avista is financially motivated to provide fair prices and
service to customers.*® Thus, while a higher rate of return or upward adjustments to a revenue
requirement might be beneficial to Avista’s bottom line, it is only a relevant consideration if it is
necessary to maintain Avista’s financial integrity.

As with all requests for increased rates, Avista bears the burden to prove the requested

rates are fair, just, reasonable, and sufficient.’’ This includes both the burden of production and

the burden of persuasion, and requires Avista to demonstrate a revenue deficiency in the rate

2 RCW 80.28.425(2).

33 Puget Sound Energy, Dockets UE-090704 & UG-090705, Order 11, 4 18 (Apr. 2, 2010).
#U.S. West Commc’ns, Inc. v. Wash. Utils. & Transp. Comm’n, 134 Wn.2d 74, 121 (1997).
5 Id. at 121.

36 Id.

STRCW 80.04.130(4).
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38.

39.

40.

effective years following both the “known and measurable” and “used and useful” standards.
The Commission has long held that this requires a utility to make an affirmative showing of the
reasonableness and prudence of its costs, even in the absence of a challenge.>”

As a necessary corollary to this general principle, this means that the Commission should
hold any failure to produce evidence on a topic or gaps in the evidentiary record against Avista.
The intervening parties and Utilities and Transportation Staff (Staff) bear no burden of proof to
disprove the need for a rate increase. If, when questioned, Avista chooses not to answer or
admits that it did not produce evidence or analysis, that is a sufficient reason to reject a requested
rate increase. Thus, for example, it is not enough to assert that Avista might face a ratings
downgrade. Conjecturing that there might be an adverse impact is insufficient as a matter of law;
to meet its burden, Avista must prove that the adverse consequence will happen absent the
specifically requested rate increase.

The Commission’s findings must be based on evidence in the record.®

The Commission should apply the plain meaning of a statute when presented with clear
language, and assume the Legislature says what it means.®' The Commission looks to the whole
statute, rather than the single phrase at issue, in ascertaining the Legislature’s intent.®> When a

term at issue is undefined in the statute, we look to the ordinary dictionary definition.%

8 Cascade Final Order q 108.

3 Wash. Utils. & Transp. Comm’n v. Puget Sound Power & Light Co., Dockets UE-920499 & UE-921262, Eleventh
Supp. Ord. at 19 (Sept. 21, 1993).

0 RCW 34.05.461(4).

1 Univ. of Wash. v. City of Seattle, 188 Wn.2d 823, 832, 399 P.3d 519 (2017).

%2 In re Sehome Park Care Ctr., Inc., 127 Wn.2d 774, 778, 903 P.2d 443 (1995).

8 Columbia Riverkeeper v. Port of Vancouver USA, 188 Wn.2d 421, 435, 395 P.3d 1031 (2017).
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IV. ARGUMENT

The Commission should find that Avista’s Colstrip Plant is not used and useful for
Washington ratepayers. Though the Commission could readily end the inquiry here, Avista has
also not established that the life-extending improvements and_ transfer of
Colstrip were prudent; nor that the rates are fair, just, or reasonable; nor that the regulation is in
the public interest. Underlying all of these is Avista’s failure to meet its burden of proof—an
obligation which rests upon the company alone and no other party in this proceeding.

A. Avista’s Colstrip Plant is Not Used and Useful for Washington Ratepayers

The Washington Supreme Court recognized that the Commission’s authority to approve
rates, while broad, was limited by statute to include only property that is used and useful,
rejecting a Commission award of construction while in progress rates.® In 2018, the Court of
Appeals confirmed that use of an attrition study to project a rate base past the test year ran afoul
of the “used and useful” restriction in the statute.®® The court specifically rejected the suggestion
that whether a plant was “used and useful” was a factual inquiry, and held that it was a matter of
statutory construction.®

In 2019, the Legislature passed CETA, which modified the statutory authority regarding
the valuation of assets.®” Per the Commission’s own description, the Legislature intended to give

the Commission authority to set rates based on the rate base not on “the time that the inquiry as

Shaded Information is Designated as Confidential Per WAC 480-07-160

 People’s Org. for Wash. Energy Res. v. Wash. Utils. & Transp. Comm’n, 101 Wn.2d 425, 434, 679 P.2d 922
(1984) (POWER 84).

8 Att’y Gen.’s Off. Pub. Couns. Unitv. Wash. Utils. & Transp. Comm'n, 4 Wn. App. 2d 657, 687, 423 P.3d 861
(2018).

% Id. at 4, Wn. App. 2d at 688.

7 In re Comm 'n Inquiry into the Valuation of Public Service Co., Docket U-190531, Pol’y Statement, 9 45 (Jan.
31, 2020) (hereinafter Used & Useful Pol’y Statement).
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to rates is made” but “by or during the rate effective period” which could include up to “forty-
eight months after the rate effective date.”®® While the Legislature permitted the Commission to
use prospective ratemaking, it:

did not alter the used and useful standard itself. Consequently, for the Commission

to value the property of a public service company, that property must be ‘employed

for service in Washington and capable of being put to use for service at some point

during the rate effective period.®’

Applied to Avista’s request for recovery of capital expenses at the Colstrip plant after
December 1, 2025, the statutory analysis is simple and dispositive. After December 31, 2025, the
Colstrip plant additions will not be employed in service in Washington and will not be capable of
being put to use during any rate effective period. They are not “used and useful” and must be
excluded from rates. This statutory inquiry is not a matter of best practice or whether Avista
could have negotiated a better deal with NorthWestern; the Commission does not have authority
to place Colstrip capital additions that are not serving Washington customers into rates. Just as
the policy arguments in favor of construction while in progress or the attrition study which
sought to protect a utility’s rate of return were insufficient to justify violating the statute, any
policy arguments Avista advances now fail to justify violating the statute. Policy arguments also
fail to meet Avista’s burden of proof requirements and the Commission’s requirement that
decisions be based on evidence in the record. These capital additions can only be placed into

rates to the extent that they were in service to Washington customers through the end of 2025,

just as AWEC and Public Counsel propose.

8 Used & Useful Pol’y Statement Y 5-6.
9 Used & Useful Pol’y Statement § 8.
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B. Under CETA’s Plain Language, Colstrip Units 3 & 4 Will Not be Retired on
January 1, 2026

Under CETA’s plain language, by operation of law, any coal-fired electricity ceases to be
used and useful to any Washington resident on January 1, 2026, and must be excluded from
rates.

Avista attempts to avoid the clear application of long-standing Commission ratemaking
principles by expanding the retirement cost recovery provisions in the statute beyond their plain
language. The Commission should reject Avista’s attempt to rewrite the statutory language about
closing coal plant operations to cover any transfer of ownership.

By Avista’s own admission, Colstrip Units 3 and 4 will not have withdrawn from their
active working lives as of January 1, 2026. Avista only contends that Colstrip Units 3 and 4 will
be administratively retired under an accounting definition as of January 1, 2026.

It would be a perverse incentive if Avista could recover for new investments that extend
beyond the date the Legislature set for coal-fired power to be eliminated from the state’s power
resources. The interpretation of CETA that Avista asks this Commission to make is contrary to
the letter and the spirit of the statute.

First, Avista attempts to apply the accounting definition of retirement to CETA, despite
no indication that the Legislature intended this definition to apply. When a word is undefined in
statute, we first look to the plain meaning of the word—not a specialized or technical meaning.”®
The accounting definition of retirement is certainly not the plain meaning of retirement. It is just

the meaning that best suits Avista in this proceeding. Case law also directs us to look to the

0 Columbia Riverkeeper v. Port of Vancouver USA, 188 Wn.2d 421, 435, 395 P.3d 1031 (2017).
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complete statute for guidance on the meaning of the word, not just the specific section where it
appears.”! CETA is concerned with eliminating coal-fired power from our state’s electricity
supply and to establish Washington State as a leader in clean energy. It is not primarily
concerned with depreciation schedules. The most appropriate definition of retirement under
CETA is that of the ordinary meaning—to end the working life of coal-fired power. Not to
administratively transfer assets of coal-fired power plants under accounting schemes to
circumvent to spirit of CETA.

Further, by the plain language of the statute, the provision Elizabeth Andrews cites
applies only to a “resource that has been retired from service.” Avista may no longer receive
power from Colstrip after December 31, 2025, but the plant will continue operations beyond that
date.

The language in RCW 19.405.030(3) of CETA applies only to “fossil fuel generating
resources that [have] been retired from service.” This part of the statute is written in the past
tense. By providing this provision in the past tense, utility companies with coal-fired assets were
given the opportunity to recover on its investments at the time CETA was enacted. It cannot have
been the intent of the Legislature to allow companies to accrue millions of dollars of additional
life extending costs after CETA was enacted, only to administratively “retire” the assets at
11:59pm on December 31, 2025, transfer the perfectly functioning assets to a company that
would not classify them as retired, and charge its own customers for the life extending costs

simply because it labeled the assets as “retired.” This interpretation of the statute would require

" In re Sehome Park Care Cir., Inc., 127 Wn.2d 774, 778, 903 P.2d 443 (1995).
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the Commission to determine that the Legislature intended to provide double recovery for coal
plants the period of time covered by depreciation. Here, if Avista’s reasoning prevails Colstrip
will be reimbursed both by Washington residents and the new Montana data center users for up
to a decade of use. This stretches credulity past the breaking point. It is far more consistent with
the legislative intent that the Legislature wished to incentivize Washington utilities to actually
close plants and provided cost recovery in that specific situation. Avista’s attempt to construe its
asset transfer as a retirement fails to align with the plain language and the spirit of CETA.
Playing games with the definition of retirement to defeat the purpose of the Legislature’s

intent runs afoul of well-established maxims of statutory construction.

C. Avista’s Life-Extending Investments and _ Transfer of

Colstrip Were Not Prudent

CETA allows for recovery of costs in rates of prudently incurred fossil fuel generating
resources that have been retired from service.”? While all costs that are passed on to ratepayers
need to be prudent, CETA includes this additional language to underscore the importance of
prudence when there are continued costs related to fossil fuel generating resources that have been

retired. Here, Avista did not act prudently in several significant ways.

Avista’s life extending improvements to Colstrip were not prudent. _

Shaded Information is Designated as Confidential Per WAC 480-07-160
2 RCW 19.405.030(3).
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Avista’s _ transfer to NorthWestern is also not prudent. As discussed
above, no evidence was provided by Avista to support the contention that MATS compliance
made Colstrip a negative value asset requiring a_ asset transfer. Avista witness
Scott Kinney’s testimony leaves an approximately $500 million gaping hole in the evidence. His
testimony that incredibly costly MATS compliance made Colstrip a negative value asset is
unsupported in many ways. There is no evidence, in fact, not even a concrete statement about
whether Avista actually had to comply with MATS to the tune of $500 million. There is also no
evidence beyond the company’s own self-assessment that this rendered Colstrip a negative value

asset. This is certainly not enough to establish that the _ transfer was prudent.

_, but Avista has not made an affirmative showing that it

could not. Further, unless and until Avista obtains Commission approval for its agreement with
NorthWestern, the transaction may be invalid under the statute. Public Counsel agrees with
AWEC’s proposal for Avista to submit a separate filing for the Commission to evaluate the
prudence of its agreement with NorthWestern.

D. Avista’s Rates Are Not Fair, Just, or Reasonable

As evidenced by the public comments received, many Avista customers feel they are
being unfairly saddled with costs for a coal plant that cannot possibly serve them after December

31, 2025. And they are correct. Colstrip will not be used and useful for them beginning January

Shaded Information is Designated as Confidential Per WAC 480-07-160
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1, 2026. Because it will not be worth anything to Washington customers, it cannot possibly be
fair to charge those same customers.

The rates are unjust because they do not flow legally or logically from the Company to
customers under CETA or the Commission’s general ratemaking principle of used and useful.
Avista sidesteps the due process that its customers are owed by distorting the legislative intent
behind our State’s clean energy legislation and failing to meet its burden of proof that the
improvements will be used and useful to the customers paying for them.

The rates cannot be described as reasonable from an economic perspective or from an
environmental perspective. It is plainly unreasonable to charge a customer for something that has
no value to that customer. From an environmental perspective, it is unreasonable to use our
State’s clean energy law to justify charging customers for improvements on a heavily polluting
coal plan after the law was implemented and for improvements that will keep the coal plant
running well beyond the time frame when coal power is permitted in Washington State. Nor is it
reasonable to allow the utility to convert a recovery mechanism for retirement of a coal plant into
a recovery mechanism for transferring operation of the plant.

Avista has presented no evidence that refunding a prorated sum of the rates charged to
customers would not sufficiently meet the needs of the company to cover its necessary expenses.
This is the company’s affirmative obligation. Though Avista suggested in testimony that Colstrip
was a negative value asset, it presented no evidence to support this claim. Avista is a well-funded
company with significant assets to maintain necessary capital without charging ratepayers for

improvements to Colstrip that will not benefit them.
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E. Avista’s Rates Are Contrary to the Public Interest Under CETA and the
Commission’s Guiding Equity Principles

In Cascade’s Final Order 09, the Commission adopted the principles of equity based on
the statute establishing the Washington Office of Equity in 2020. The Commission also
committed to “ensuring that systemic harm is reduced rather than perpetuated by [their]
processes, practices, and procedures.”” The principles of equity are that the Office of Equity
must 1) develop policies to distribute and prioritize resources to historically marginalized people;

2) eliminate systemic barriers created by entrenched systems of oppression; and 3) “[achieve]

procedural and outcome fairness, promoting dignity, honor, and respect for all people.””*

The Commission recognized the following “core tenets” of energy justice as critical to

reaching “the goal of achieving equity in Washington energy regulation:””

e Distributional justice: establishes the goal to spread benefits and burdens fairly;

e Procedural justice: establishes the need for fair, inclusive decision-making
processes;

e Recognition justice: establishes that historic inequities and systems of
oppression must be acknowledged, and

e Restorative justice: establishes the practice of using public policy and practices
to repair the harm caused by historic inequities.

The Commission stated in Cascade’s Final Order 09, that it must apply an equity lens in

all public interest considerations going forward so that the Commission’s decisions do not

continue to contribute to ongoing systemic harms.”®

Recognizing that no action is equity-neutral, regulated companies should inquire
whether each proposed modification to their rates, practices, or operations
corrects or perpetuate inequities. Companies likewise should be prepared to

3 Cascade Final Order,q 55.

74 Id. 4 54.

75 Id. 4 56.

76 Id. 4 58.
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provide testimony and evidence to support their position. Meeting this expectation

will require a comprehensive understanding of the ways in which systemic racism

and other inequities are self-incumbent upon regulated companies to educate

themselves on topics related to equity just as it is incumbent upon the Commission

to do the same.””

While a detailed equity analysis as described in Cascade’s Final Order 09 is not strictly
required, matters under CETA do require an assessment of “equitable distribution of energy
benefits and reduction of burdens to vulnerable populations and highly impacted communities;
long-term and short-term public health, economic, and environmental benefits and the reduction
of costs and risks; and energy security and resiliency.”’® The Cascade Order provides practical
guidance for how to implement legislative and Commission equity goals and mandates.

Most significantly, Avista fails to address the equitable distribution of energy benefits as
required under CETA. The energy benefits for Washington ratepayers flowing from Colstrip will
cease immediately on January 1, 2026. Yet the costs associated with Colstrip will still flow to
Washington ratepayers. This is a failure of distributional justice as outlined in Cascade’s Final
Order 09 and a failure to meet the public interest requirement of equitable distribution of energy
benefits and costs under CETA.

Colstrip Unit 4 is the highest emitter of toxic pollutants in the United States with Unit 3

following shortly behind.” These two Units together on the same site make Colstrip one of the

most toxic environments in our nation. Colstrip releases soot pollutants into the air that contain

Id.

8 RCW 19.405.101(6).

7 Anne Hedges, Mont. Env’t Info. Center, Montanans Don’t Deserve Highest Coal Plan Pollution Rate in the
Nation, July 1, 2024, https://meic.org/montanans-dont-deserve-highest-coal-plant-pollution-rate-in-the-nation/.
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mercury, lead, arsenic, and selenium.®® These toxic chemicals contribute to asthma, heart
disease, and cancer for the surrounding residents.?! Many coal-fired plants around the county
have modernized their pollution control measures to reduce the negative impacts of their plants,
but Colstrip has not.

When Colstrip is transferred from Avista to NorthWestern it will become a major energy
supplier to data centers in Montana.?® Put another way, the coal-fired plant with the highest rate
of toxic emissions in the country is set to become an energy supplier for data centers in Montana.
This is what Avista is asking the Commission to call retirement. Avista is also asking the
Commission for Washington ratepayers to cover the costs. Nothing about this transaction is in
the public interest or addresses the equitable distribution of energy benefits or reduction of
burdens.

This failure to address equity impacts is inconsistent with CETA’s public interest
mandate and the Commission’s guidance in Cascade’s Final Order 09. Avista has failed to carry
its burden to prove that the rates it proposes are in the public interest.

Public Counsel concurs with Commission Staff, AWEC, and the Northwest Energy

Coalition (NWEC), that Avista’s - investments, which will not go into service until -

_ do not qualify for recovery in this case. The - project cannot

Shaded Information is Designated as Confidential Per WAC 480-07-160

80 Christine Ho, Largest Polluter Plant in Northwest Requested Clean Air Act Exemptions, Apr. 2, 2025, Sierra
Club, https://www.sierraclub.org/press-releases/2025/04/largest-polluter-plant-northwest-requested-clean-air-act-
exemptions.

$11d.

21d.

8 Kinney, TR. 49:2-6. (Oct. 3, 2025)
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possibly be in service until after Avista’s interests in Colstrip are completely transferred to
NorthWestern. There is zero possibility of the - project providing any value to
Washington before 2026 so the _ Avista seeks to recover from
Washington ratepayers is not appropriate and the request is not well taken. It is not and will
never be used and useful to Washington customers.

G. Avista Has Failed to Meet its Burden of Proof

Avista Witness, Scott Kinney, the Vice President for Energy Resources at Avista, tiptoed
around Colstrip’s MATS compliance requirements to create a narrative that has no basis in
evidence.® Kinney testified that the high cost of MATS compliance justified Avista’s transfer of
Colstrip for_ but provided nothing to support the claims that it had to comply
with MATS, how much MATS compliance would cost, or that MATS compliance would render
Colstrip a negative value asset.® This is not an affirmative showing. This is conjecture, three
times over. This fails to meet the burden of proof required of the company. In direct conflict,
Scott Kinney also testifies to the “high value of Colstrip in Avista’s energy portfolio” when
speaking about the benefit to Washington customers, again without providing any supporting
evidence.® Avista makes incompatible claims to support different arguments, claiming low
value when it is convenient for a_ argument and high value when it is
convenient to show benefit to customers. Avista cannot meet its burden of proof in this case with

directly contradicting, self-serving testimony that is not supported by evidence. The

Shaded Information is Designated as Confidential Per WAC 480-07-160

8 Kinney, Exh. SKJ-1T at 1:3-4.
85 Kinney, Exh. SJK-11CT at 4:11-12.
8 Kinney, Exh. SJK-1T at 11:22-23.
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Commission should hold any failure to produce evidence on a topic or gaps in the evidentiary
record against Avista.

Because Avista could not carry its burden of proof, it relied on construing the statute in
its favor, even when that construction in this case conflicted with the company’s own use of the
same term, and with the legislative intent of CETA. Avista cannot substitute its failure to make
an affirmative showing of evidence for creative reworking of a statute.

If, after reviewing the evidence provided by Avista, there are questions remaining, the
Commission must deny its petition. Whether allegations by other non-company parties are
proven or not are not dispositive. Avista is the only party who carries a burden of proof and a
burden of persuasion.

H. The Proper Remedy is a Refund Based on a Prorated Share of Improvements

Avista customers should only pay for a share of each plant addition proportional to their
share of that plant addition’s expected service life.

There is time value to money. Customers will be better served by a refund now of the
excess utility rates they incurred in 2025 than by lower rates at an unspecified future date.

If the Commission approves Public Counsel and AWEC’s proration proposals and finds
that a refund of currently effective rates is warranted, Public Counsel recommends that the
Commission order a refund directly to customers as a bill credit (either on a one-time basis or
over a period not to exceed one year), rather than allowing the Company to credit that amount
against future decommissioning and remediation expenses. For example, if a hypothetical asset
installed halfway through 2024 has a 20-year service life, customers should only pay for the one-

and-a-half years of service they receive from that asset. In other words, only 7.5 percent of that
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asset’s full cost should be included in Avista’s rates. This example still leaves open the option
for Avista to sell the assets to another company who would benefit from the remaining 92.5
percent of its useful life. _ by selling assets
should not require Avista customers to pay for a greater share of the assets than could possibly
benefit them.

Public Counsel and AWEC both recommend prorating all Avista’s 2024 and 2025 capital
additions based on their useful life, with Avista recovering only the portion of costs attributable
to services prior to December 31, 2025, and customers only paying for a share of each plant
addition proportional to their share of that plant addition’s expected service life. Public Counsel
supports AWEC’s proration calculations, which result in a combined total of $7,914,269 in 2024
and 2025 disallowed capital additions.®’

Prorating refunds to ratepayers is the proper remedy for charges that were never going to
be used or useful for Washington customers.

V. CONCLUSION

Avista made life extending additions to Colstrip after the passage of CETA that Avista
customers have already paid for. Avista will transfer Colstrip to NorthWestern for_
- on December 31, 2025. These actions were not prudent and will result in no used or useful
electricity for Washington customers as of January 1, 2026.

Avista attempts to justify its actions requiring a distortion of the legislative intent of

CETA and administrative accounting maneuvers to ‘retire’ a coal plant. This is neither fair, just,

Shaded Information is Designated as Confidential Per WAC 480-07-160

87 Dreyer, Exh JMD-2T at 3:10-11.
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nor reasonable. Avista’s rates are contrary to the public interest under CETA and the

Commission’s guiding equity principles.

The Legislature passed CETA to eliminate the coal economy in Washington. Avista’s

Colstrip Adjustment Rider asks Washington ratepayers to subsidize the coal economy in

Montana. This cannot be how the Legislature intended for CETA to operate. Rewarding Avista

for crafting a loophole to our state’s clean energy law is a perverse incentive that will be repeated

if not stopped now.

Avista’s Colstrip Plant is not used and useful for Washington ratepayers. Avista has

failed to establish otherwise. Because it is Avista’s affirmative burden of proof, the Commission

must deny the petition.

DATED this 24th day of October 2025.
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