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PROCEEDI NGS
JUDGE MOSS: Good afternoon, everyone. W

are reconvened in our hearing in Docket Number UT-991358
concerning Quest's Petition for Mdification of our

Ni nt h Suppl enmental Order in this proceeding and al so for
mtigation of credits for year 2001. W had two

Wi t nesses yesterday, and | see Dr. Blacknon is ready for
us on the stand, so if you will rise and raise your

ri ght hand.

Wher eupon,
GLENN BLACKMON
havi ng been first duly sworn, was called as a wi tness

herein and was exani ned and testified as foll ows:

JUDGE MOSS: Thank you, please be seated.

| have pre-marked as Nunber 514 the
suppl enental testinony of Dr. Blacknon that was fil ed
today, and | understand that has been distributed to al
counsel, and the Bench al so has copies.

So with that, Ms. Johnston, your witness.

MS. JOHNSTON: Thank you, Your Honor.
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1 DI RECT EXAMI NATI ON

2  BY MS. JOHNSTON:

3 Q Dr. Bl acknon, please state your full nanme for

4 the record and spell the last.

5 A d enn Bl acknon, B-L-A-C-K-M O N

6 Q I's your microphone on, sir?

7 A No.

8 Q Are you the same d enn Bl acknon that prepared

9 and offered testinony and exhibits previously in this
10 nmer ger docket ?

11 A Yes.

12 Q And your position with the Conm ssion is that
13 of assistant director for tel econ®?

14 A Yes.

15 Q Did you pre-file witten direct testinony and
16 exhibits in this phase of the proceedi ng?

17 A. Yes.

18 Q In preparation for your testinony today, did
19 you predistribute what's been nmarked for identification
20 as Exhi bits 507, 508, 509, and 514-ST?

21 A Yes, as long as 514-ST is that supplenenta
22 testimony that was filed today.

23 Q That's correct.

24 A Yes.

25 Q Are there any revisions, additions, or
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corrections to either your testinony or exhibits?

A No.

Q Are those exhibits true and correct to the
best of your know edge?

A Yes.

Q Were they prepared by you or under your
direction or supervision?

A Yes.

Q If | were to ask you the questions set forth
in Exhibits 507 and 514- ST today, would your answers be
the sane?

A Yes.

MS. JOHNSTON:  Your Honor, | nove the
adm ssion of Exhibits 507, 508, 509, and 514-ST.

JUDGE MOSS: And hearing no objection, those
will be admitted as narked.

M5. JOHNSTON: Dr. Bl acknmon is avail able for
Cross-examni nation.

JUDGE MOSS: Thank you, Ms. Johnston.

| believe, well, | should ask actually, would
the conpany prefer to go first, or, M. ffitch, did you
have any questions for this witness? | believe you said
you did not.

MR. FFITCH: Your Honor, in light of the

suppl enental testinony, | mght have one or two
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clarifying questions. | would be happy to wait unti
after the conpany has crossed.

JUDGE MOSS: Ms. Anderl.

M5. ANDERL: That would be fine. 1'm

prepared to go ahead, thank you, Your Honor

CROSS-EXAMI NATI ON

BY MsS. ANDERL:

Q Good afternoon, Dr. Blacknon.
A. Good afternoon.
Q Do you have a copy of the settlenent

agreenent that we're discussing in this proceeding
bef ore you?

A Yes.

Q Are you one of the individuals who negoti ated
the agreenment on behal f of Commr ssion Staff?

A Yes.

Q Now di scussing the mitigation portion of
Qnest's petition, do you believe that any service
i mprovenents that Qwest mght be able to denpnstrate
bet ween 1999 and 2001 are rel evant in considering
whet her mitigation should be granted?

A. Only in the very broadest sense and probably
nore as a negative than a positive.

Q Coul d you clarify the second part of your
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statement ?

A | think that if a mtigation petition
ot herwi se seemed to have nerit but was filed in the
context of an overall deterioration in service, then the
Commi ssi on m ght consider that overall context and deny
the mtigation petition.

Q Do you believe those circunmstances are
present in this case today?

A No, | think that neither of those two are
present today.

Q Wth regard to the mtigation portion of the
petition, is it fair to say that your position on that
is that the conpany, i.e., Qwest, essentially nmade a
deal and should just live under the ternms of the deal ?

A. It's fair to say that. That doesn't capture
the whol e position, but that's certainly fair, yes.

Q Fair to say that that's at |east a portion of
your view of the case?

A. Definitely.

Q Okay. Take a | ook, Dr. Blacknon, at page 7
of the settlenment agreenent, paragraph Arabic nuneral 5.

A | have that.

Q The --

MS. JOHNSTON: |I'mnot there yet, just a

nonment, pl ease.
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Ckay, thank you.
BY MS. ANDERL:

Q That paragraph that | directed your attention
to contenplates nmitigation of credit amounts that m ght
ot herwi se be due and owi ng, doesn't it?

A Yes.

Q And so under the deal that the conpany nade,
the conpany is pernmitted to bring a petition such as
this one; isn't that right?

A Yes.

Q Okay. When Staff entered into this
agreenent, can you tell ne whether you had in mind
ci rcunstances that m ght be considered to be unusual or
exceptional which mght forma basis for a mtigation
petition?

A Certainly have certain types in nmnd. It was
not in any way exhaustive.

Q Let's take a | ook at the service standard
that we're discussing here today, Dr. Bl acknon, and that

is the out of service repair standard, and | believe you

will find that on attachnment B, page 2, also Arabic
nuner al 5.

A Yes, | have that.

Q You woul d agree, wouldn't you, that before

the calculation is perfornmed under that standard,
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certain trouble reports are excluded?

A Yes.

Q Can you give nme an exanple of what you woul d
believe to be an unusual or exceptional circunstance
that would justify mtigation that is not already
captured in the exceptions under the definition of the

servi ce standard?

A. I don't know. You know, | will offer one up,
and then you will probably show me that it's already
covered, but I will try it anyway, and that is that if

t he conpany experienced sone sort of equi pnment shortage
that all other parts of the industry also experienced
and so it rendered it unable to get the materials
necessary to restore service.

Q Woul d you consider that to be a disruption of
servi ce caused by persons or entities other than the
| ocal exchange conpany?

A No, | wouldn't, because the equi pment vendors
out there don't disrupt the service. They supply the
materials that the conpany would use to restore the
servi ce.

Q VWhat type of circumstance can you think of
t hat woul d produce an equi pnment shortage such as the one
you' ve just identified?

A Oh, you know, it could be that the governnent
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put some sort of, you know, found some hazardous el enent
of fiber optic glass, and therefore all the
manuf acturers had to reformul ate their product.

Q And under those circunstances, you m ght
suggest that mitigation of the credit anmounts woul d be
appropriate if failure to neet the repair intervals was
caused by that?

A I think that's certainly a possibility. W
woul d | ook at that petition and the facts that the
conpany brought forward and try to be fair about it.

Q Wth regard to the mtigation of the credit
anount, is there any provision in the settlenment
agreement that identifies where the nitigated dollar
ampunt would go if the Commi ssion grants nitigation?

A. | believe there is, yes.

Q Where is that?

A | believe it's the paragraph i medi ately
precedi ng the one you showed nme. 1It's on page 6,
par agr aph B. 4.

Q Okay, let me restate the question. The
question | had is, if the Conmi ssion grants mitigation
of the credit anount, is there any provision in the
settl enment agreement that identifies where those
mtigated dollar amounts, in other words the non-paid

credits, would go?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A I --

Q Wuld you like ne to restate the question
agai n?

A Yeah, because | don't understand the
questi on.

Q If the Commission grants Qmest's petition

today and mitigates $667,000 of the $1 MIlion credit
that's owing, is there any provision in the settl enent
agreement that identifies where that $667, 000 should go
after the Comm ssion grants the nmitigation petition?

A No, there is no provision in the nerger
settlenent that says if Qwmest doesn't have to pay the
money what it should do with the money it doesn't have
to pay.

Q Is there a reason why Staff did not address
that particular circunmstance in the settlenent

agreement ?

A Yes, there's plenty of reasons. | nean it's
-- the first one would be that it's absurd. | mean |I'm
sorry but it's -- if the conpany doesn't have to pay a

credit, then it's noney that the conpany has avail abl e
to do with whatever it wants to, and we shoul dn't
address it in a settlenent agreenent in any way, just as
we shouldn't address how it spends the other billions of

dol lars that go through the conpany's coffers every
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year.

Q Speaki ng of both the mitigation proposal and
the nodification proposal to change the standards on a
going forward basis, let me just ask you generally as a
matter of public policy, do you think it is a good
standard to include within performnce standard
liability for -- to a conpany for circunstances that are
beyond the conpany's reasonabl e control w thout
identifying at this point whether we would agree on what
those circunstances are?

A | think that in a perfect world you woul d not
do that.

MS. ANDERL: | don't believe |I have any nore
questions, although | may follow up if there are others
fromthe Bench. Thank you.

JUDGE MOSS:  All right, Ms. Anderl, thank
you.

M. ffitch, did you have a question or two?

MR. FFI TCH: Thank you, Your Honor

This may be a | egal question, in which case
all the lawers can object.

JUDGE MOSS: Nothing like setting yourself
up, M. ffitch.

MS. ANDERL: Thank you for the warning.
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CROSS- EXAMI NATI ON
BY MR FFI TCH

Q If | can direct you to page 1 of your
suppl enental testinony, which | think has been marked
Exhi bit 514, and at lines 7 and 8, you characterize the
Qnest use of the custoner credit anmount that's been
suggested by Ms. Jensen's testinobny as a nodification of
the petition for mitigation, correct?

A Yes.

Q Isn'"t it also the case that the request could
be categorized as a request to actually nodify the
merger agreenment itself? Do you understand the
question?

A | do, and | -- because the -- it's a -- it's
a formof relief that's not contenpl ated, not addressed
by the nerger order and the settlenent itself, | think
one coul d argue that under the terns of the -- without
changi ng the nmerger order, the Comm ssion would have to
either give the noney to the custoners or let the
conpany keep the noney and that there is no mddle
ground.

MR. FFITCH: Thank you. If | may just have
one ot her noment, Your Honor, just to scan this
testi nony.

| don't believe |I have any other questions,
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but -- | don't have any further questions, thank you,
Your Honor.
JUDGE MOSS: All right, are there questions

fromthe Bench?

EXAMI NATI ON

BY CHAI RWOVAN SHOWALTER

Q Yes, | have several, but | think I will just
pick up with M. ffitch's question and ask our |awyer
here, | awer Blacknmon, it strikes ne that the, on the
guestion of whether Qmest either can be ordered or could
substitute the mitigation dollars, it's at this point
Qnest is proposing to use the noney in some way, and why
would it be a change in the settlenment agreement if we
agreed to mtigate the anount of the credit on the
under standi ng that Qwvest had agreed | will just say to
donate it to charity? 1It's not that we could order it
to be sent to charity, but that if those are the
ci rcunstances that present us, why isn't that one nore
fact that we are | ooking at, whether wise or not to | ook
at, in Qwest's request for mtigation?

A I think one could |look at it that way, and
think that's probably closer to the way we interpreted
the proposal that cane yesterday.

Q Okay. 1'mgoing to ask a few questions on
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your testinmony now, your original testinony, and on page
2, on lines 14 -- excuse ne for not being able to
identify the exhibit.

JUDGE MOSS:  507.

Q 507, all right. You characterize our order
as saying that credits are due, and |I'mnow going to
quote at the end of |ine 14:

Only subject to a petition for

mtigati on based on denonstrabl e unusua

or exceptional circunstances that the

conpany, that USWC wi || have the burdon

to show

And | wondered if we might turn to page 11 of
our order, and let's see, | think the |anguage is there
in sub paragraph 9.

MS. JOHNSTON: Excuse ne, Chairwoman
Showal ter, may | approach the witness, | don't believe
Dr. Bl acknon has this.

CHAl R\MOVAN SHOMALTER: Okay, |'m sorry.

THE W TNESS: Ckay.
BY CHAI RAMOMAN SHOWALTER

Q Al right, this appears -- this is our
sunmary of what is in the agreenment, but | would |ike
you now to turn two pages back to page 9, and it's in

par agraph 28, the |last sentence, excuse ne, |'msorry,
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page 9 of the merger order, |'msorry, our order. |
think this is the docunent we didn't have yesterday, and
maybe we got donated one.

JUDGE MOSS: This is the Ninth Supplenmenta
Order Approving and Adopting Settlenment Agreenents and
Granting Application. |It's dated June 19th, 2000.

Q Well, in there is our conment that to the
extent of any arguable deviation in our summary fromthe
terms of the agreenents, we intend that the agreenments
will control. | raise this because | -- it is perilous
in our orders approving agreenents for us to sumuarize
them and we are nore or |less put to the choice of not
sayi ng anything and saying that agreenent over there is
approved or discussing in general ternms why we are
approvi ng an agreenent, and generally that includes
di scussing what the terns are. And we always, if | can
help it, put in a caveat that where there's a
di fference, the agreement controls, or lately, where
there's a difference, the agreenent controls unless we
expressly provide that our |anguage is controlling.
That's a general comment.

But getting to ny question, | wonder if
everybody hasn't put thenmselves in a straight jacket
here assum ng that the only basis or bases for

mtigation is a showi ng of exceptional or unusua
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circunstances. Is that your understanding of what the
agreenent requires?

A No, | don't understand it to require that. |
think that the agreement strongly points the Comm ssion
in that direction. It sets out the consideration that's
to be given. But it doesn't say that the Comm ssion

nmust find unusual or exceptional circunstances in order

to -- that that's the one and the sanme as the public
i nterest.
Q Well, then to that extent of the

qualification you just nmade, do you qualify your
testi mony on page 2 of 507, is it?
JUDGE MOSS: Yes, ma'am

A. Well, at line 7, | believe the way -- | stil
go by what | said, that UTC woul d consi der whet her
Quest's | evel of preparedness and response was
reasonabl e.

Q I'm | ooking at |lines 14 through 18.

A. I guess | would agree that the nore accurate
statement is to say that the Conm ssion can do it based
on a finding of public interest. And that in doing
that, it's to consider whether the conpany has
denonstrated that unusual or exceptional circunstances
are present and that the conpany's |evel of preparedness

and response was reasonabl e.



1739

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Ckay. And then turning to the settl ement
agreenent itself, page 7, paragraph 5, which is the
par agraph that we're concerned about here, what | wonder
is whether sinply being close to the mark should be a
grounds for mtigation. An analogy m ght be, you know,
if you're caught speeding 5 mles over the limt, that's
different than 15 or 20, and sonetinmes the penalties are
different. But should we even consider in a petition
how cl ose to the goal or the standard, the 100%
standard, the conpany was?

A Yeah, | think that the Conm ssion would be
better off if the mechani sm had not been set up so that
you fall off a cliff when you get too close.

Q And that's the forward | ooking issue that we
will get toin a mnute, but here we have the agreenent
in front of us.

A But given that it is set up the way it is, |
think that if you fall off the cliff, then you fall off
the cliff, and that the Comm ssion should not use the
mtigation as a substitute for a nore gradual underlying
mechani sm t hat woul d have been superi or

Q And | guess the question is why. The
exi sting agreenent has a cliff. It also has a
mtigation section. So it anticipates sone fornms of

mtigation, which the parties seemto feel is linmted to
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unusual and exceptional, and maybe there is a basis
there. But | guess |I'masking if sinply you are hangi ng
on by your fingertips to the cliff and you fell off, is
that something that this agreement before us
legitimately allows us to take into account?

A. The reason | think that you shouldn't is
because if you do that, it's not fair to custoners.
It's not symretrical between the customers and the
conmpany if you do that. The conpany, Qwest, in Apri
and May of | ast year on a different neasure, how quickly
they answered a tel ephone when you call ed custoner
service, they were aimng for a target of 80% They hit
24% 32% nunbers that were grossly bel ow the standard.
They are not going to pay anything nore than the exact
anount that was called for in the agreement because they
went way below. In other words, they didn't slip off
the cliff, they went off it running full speed, but they
don't suffer anything extra because of that.

And so because there's not the |ack of
symmetry where if the conpany can nmitigate because they
got close, therefore custoners ought also to be able to
ask for the penalty to be doubled up, the credit to be
doubl ed up where the conpany in fact didn't get close at
all, then | think we need to stick with a precise

measur enent of their performance relative to the
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st andar ds.

I think another reason for doing that is that
this is intended to be a largely self executing
mechani sm that doesn't have a |l ot of uncertainty or, you
know, having to come back every year and see what the
conmi ssi oners think about how you're doing. |It's just
the conpany and the custoner having a relationship with
each other and the company meking certain comm tnments

that if it doesn't keep they have already said how they

will make it right for the custoners.
Q Let me continue with ny questions here. Al
right, | think | amready to | ook forward now to any

proposed neasures, and | think as | stated yesterday,
we're not starting fromscratch. There is an agreenent,
so there's sone kind of threshold to get over before
entertaining proposals to change the agreenment versus if
we were starting out fromscratch drawi ng up an
agreenent, but we will get to the threshold |ater

| want to get to it, but assuming we are over
that threshold and now we are actually asking the
gquestion of what's a better way, and you have addressed
some of that in your testinony, on page 6 on lines 16
and 17, you say, as structured, the nmeasure, which is
the out of service repair nmeasure, does not provide an

incentive to restore any particular customer quickly.
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Why do you say that?

A Typically once the conpany has, you know,
early in the nonth there may -- the neasure may still be
in play so that it's not known whether the company is
going to make or mss the standard for that nonth. Also
the sane way at the end of the nonth, if things are
going well, then they could, depending on howit's
structured, they could end up like under their 99 1/2%
standard, realizing that they could coast for a few
days, and so there's not an incentive potentially at
either end to restore an individual customer.

Q So if they have already fallen off the cliff
or they're well back of the cliff at the end of the

month, there's no incentive, because they know they wll

-- either nmust pay a fine or a credit or they will not
have to?
A Exactly. And also to some extent when we

tal k about this, we assune that everybody knows
everything in real time, and that's part of it too, that
the individual enployees can't know what -- if you do
any sort of an aggregate percentage standard, whether
you know, are we close, are we far away, how hard shoul d
I work. On the other hand, if you say it's X anmount
every time you fail to restore the target tine, you

don't have to know what the other guys are doing.
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Q Ri ght. But wouldn't you -- whatever kind of
incentive is or whatever kind of standard is set,
woul dn't you expect the conpany to send out genera
i nstructions that on an individual basis people are
supposed to get their work done quickly, otherw se
collectively the workers stand to throw the conpany off
the cliff every nonth, and that that would be a genera
directive and a general incentive?

A And | agree, | think | said that it is a
general incentive, that it establishes that this is a
priority for the conpany. The nere fact that there's $1
MIlion at risk provides sonme incentive, an incentive
that | think would be weakened if the conpany succeeds

in getting it mtigated.

Q And I'"'mreally not on the mtigation idea
now. |'mlooking forward to whether this should be
anended in any way, the agreenent. And still on page 6

at line 22, you say that nerely noving the trigger point
to 99.5% doesn't change that weakness, and | wonder if
that's true. Because there's al nost no hope for the
conpany neeting the 100% standard. They're nmuch nore
likely to fall off that cliff every nonth. But
dependi ng on how many exceptions there are and ot her
things, the 99.5% or sonething | ess than 100% seens

possi bl e to achieve in any nonth and nmaybe nost nonths.
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1 So why isn't meking the standard | ess than 100% an

2 effective mechanismto get the conpany to try to stay

3 there as opposed to always falling off the cliff and

4 then it doesn't matter how far?

5 A It -- 1 think that it -- it -- to sone

6 extent, it could have that effect of making it nore

7 realistic and therefore nore powerful as a notivator.

8 Though again, it doesn't always do that. | mean again
9 at the end of the nonth if you know you're at 99.9, then
10 your incentive dries up, and the -- you still have this
11 sort of edge effect, you know. Wherever you put the

12 edge, you're always going to have the fact that the

13 i deal place to have put that edge if you're going to

14 have one will vary over tinme and probably is going to
15 vary based on whether the sun is shining or the snowis
16 falling. You just can't put it in the right place, and
17 so therefore you're better off not to try to put it

18 anywher e.

19 Q And | recognize that you have an alternate
20 proposal which is totally graded, but as between the

21 100% standard and a 99.5% standard, if you were starting
22 all over and there had been no agreenent, do you stil
23 think the 100% standard is preferable to a 99.5%

24 standard?

25 A Well, I would hate to find nyself with only
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those two choices, and if | did, | just can't really say
which one | would favor. | think you really |ose
sonmething if you have -- if you work off a standard |ike

99 1/ 2% when, in fact, the books, the rule books that
the Comm ssion itself adopts says you need to do al
within two working days, and then you go have an
agreenent where the conpany in fact gets that half a
percentage point of slippage. | think that in itself

could send the wong signal to the conpany. And a |ot

of this really is about sending signals. | nmean $1
MIlion sounds |ike a |ot of noney, but to a conpany
with $1 Billion of revenue in this state alone, it's not
t hat much.

Q Ckay. Can you turn to page 7 of your
testi nony.

A Yes.

Q And on line 8, you object that the conpany's
requested exclusions are ill defined and open ended, and

I think this raises the question of principle versus
application. The principle that the conpany is putting
forth is they shouldn't be held responsible for things
beyond their control, and | think the objection that
you're raising is, well, how do we determ ne that.

So first on the principle. If there was a

wel | defined and definite exception that got at this
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principle nore fully than the current exclusions of
events beyond the conpany's control, would you agree as
a matter of principle that that's a reasonable type of
exception?

A. Yes, | do, | think that if you could, in a
perfect world, if you could neasure everything, then you
would -- you would target it to the area where the
conmpany can control the outcome or at |east influence
t he outcone.

Q But if it's difficult to define and state
precisely, why then isn't that type of thing suitable
for mtigation as opposed to an exception? Wen we talk
about unusual or exceptional circunstances, usually by
definition they're kind of hard to define, and why isn't
it appropriate to look at sone of themafter the fact
and not change the standard, but entertain the idea as
one of mitigation?

A | think that one could do that. | don't
think Qvest has done that here, but | think that that
could be done. | nean the conpany has said that every
customer mss is one that should be excluded fromthe
standard. It's not that they have said, you know, | ook,
here's an unusual one where the custoner gave us
i naccurate information, and that's what caused us to

m ss the perfornmance standard.
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Q Well, if the conpany were to put forward
exanpl es that were beyond its control but it had not
defined in an exception to the standard, but that on a
case-by-case basis, for exanple, it actually was beyond
the conpany's control, do you think that kind of case or
trouble ticket is suitable for mtigation?

A | think it would be. | think to sonme -- it's
hard to ook at this in the abstract w thout having the
whol e nechani sm defined, but at least in principle, |
think that that's the sort of thing that either ideally
woul d be defined away before the fact, or the second
best choice would be to have it mtigated away after the
fact.

Q Ckay.

A. And | might note that one of the two
proposal s that we have offered up have, you know, one of
t he advantages of using the second status here is the
MR-3 report is that it conmes to us pre-defined with the
customer m sses excluded, and | think that's a
legitimate benefit of that particular neasure.

Q Can you just define custonmer msses for the
record here.

A It's where the customer -- where it's
classified by the conpany as a miss due to the custoner

not being -- where access is required and the custoner
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1 doesn't provide that access.
2 Q Al right. Staying on |line 7, excuse ne,

3 page 7, you say incidents, this is line 10:

4 I nci dents that Qwmest does not report to

5 the UTC as a mmj or outage and that

6 generate as few as one trouble ticket

7 apparently woul d nonet hel ess be defined

8 by Qmest as a mmj or cabl e outage.

9 And can you explain that?

10 A. Yes, the conpany even after their second
11 round of testinony still hasn't defined a nmajor cable

12 outage. They say a major cable outage is a nmmjor cable
13 out age on which the conpany works for 24 hours a day

14 until it's fixed. A mpjor outage is sonething that's
15 defined in our rules, but apparently a major cable

16 outage is not a subset of these nmjor outages.

17 Q Al right. Then on line 17 of that same

18 page, you say:

19 A nmeasure that is narrowy applied and
20 has a hi gh per occurrence paynent is

21 generally better than a neasure that is
22 wi dely applied and has a | ow per

23 occurrence paynent.

24 Can you explain why?

25 A Because it focuses the conpany's efforts, it
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focuses the incentive on things that are within the
conpany's control or influence. |In other words, if we
have a certain amount of noney that is at risk based on
the conpany's performance, we're better off to use that
nmoney to target it to those circunstances where the
conpany can control or influence the outconme. And by
having fewer units in the denom nator, that neans that
we can have a | arger per occurrence anmount that the
conmpany either pays when they nmiss or the conpany avoids
when they succeed.

Q I"'mnot sure | understood it. Maybe it's in
what you nmean by narrow y applied.

A Well, for instance, whether the question of
whet her to include customer misses in the -- as a -- to
count those against the conpany. Let's just assune for
the nonent that, in fact, there's never any doubt about
whet her the custoner caused the conpany to miss, that
t he technicians record that information faithfully,
everything in the system works, then we could
essentially choose between having the conpany pay $500
every tinme it fails to restore an outage within two
wor ki ng days including those where the custoner -- where
custoner access was required and not provided. O we
could have it be $700, and it would apply when the

conpany m ssed, but we excluded the instances where
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custoner access was required.
Q Okay. So | think what you nean by narrowy
applied is narrowed as nmuch as possible to the purposes

that you are aimng at?

A Yes.
Q It doesn't necessarily nean a narrower group
of custoners or types of work, et cetera. It just neans

you try to exclude as much as possible things that are
i nconsistent with the principle behind the measure?

A. Exactly.

Q Okay. Then | have two nore questions. Could
you turn to Exhibit 509, the | ast page.

A | have that.

Q And |'m | ooking at the bottomtable, and so
this is your idea of a very graduated approach to the
credits, that is $25 per violation with violation to be
deternmined by a 24 hour period; is that correct?

A That's correct, and with the exclusions that
are listed in Exhibit 508.

Q Right. And | guess the question | have on
this, | understand the principle behind it, is whether
with this construct we would narrow the application if
we did include custoner nisses?

A Can you say what you nean by to include

custoner nisses?
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Q Well, | really nean exclude, exclude custoner
m sses.

A And this does exclude custoner nmnisses.

Q Okay, | think I didn't understand that.

A. And if we could flip back to 508.

Q Al right.

A It's shown as page 50 because it's an excerpt

froma | arger docunent, under exclusions it says trouble
reports coded as follows, and that first set is what
applies here, that the ones coded to custonmer action,
non-Tel co plant, et cetera.

Q Al right. But is this a substitute then for
the conpany's proposal to exclude, well, what their term
for customer misses is, but is this one and the sane
type of exclusion, or is this a slightly different cut
at it and a nore established one?

A The trouble is that it differs in severa
ways, sone of which make it better, and sone of which
dependi ng on what you think is inportant m ght nmake it
worse, or it mght not nake a difference. But if the
i ssue of excluding custonmer msses is inportant to you
rather than it being -- | nean essentially as far as
we're concerned, it's just part of the noise in the
measurenment, and it's reflected in the $500 ampunt

proposal. If you were to take that noise out, you could
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just bunp the nunber up to $700 and produce the sane
result, though we are concerned about them the
reporting aspect of that. But anyway, if you believe
that finding some way to exclude the custoner caused
m sses is inportant, then using this MR-3 neasure has
the advantage that it does that. It cones to you with
those exclusions already in place.

Q Ckay. And you nentioned the $500 per m ss,
and on your exhibit 509 it's the $25 per m ss that
mentions the MR-3. So just wondering, is it applicable
to either or both? Could it be applicable to either or
both, the $500 net hod versus the $25 net hod?

A ["msorry, I"mnot follow ng you.

Q Well, when | started out, | was asking you
about Staff alternative B

A Yes.

Q Vhich is $25 per miss and uses the GOSS
measure MR-3, which I think we just | ooked at.

A Yes.

Q But when you were answering a question, you
put it in the context of the $500 per m ss.

A VWhat | was trying to explain is that one of
the differences between what's listed on here as
alternative A versus alternative Bis that in

alternative B custoner caused nisses are excl uded.
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Q Ckay.
A And they're not under alternative A
Q If that's the case, | have forgotten, there

nust be another reason why alternative A is $500 per
mss and B is $25 per nmiss, because you have excl uded
nore things in the alternative B

A Yes, by far the biggest difference is that
you' re measuring over a shorter interval in alternative
B

Q Ri ght .

A 24 hours versus two working days, which on
average is about 60 hours. 24 hours is just a far
shorter interval. W also think that's actually a plus
for alternative B too, because it's an interval that the
conpany actually manages to, whereas the two working day
measure is not. The closest that we could conme to that
woul d be a 48 hour interval, but there's no existing
data series that captures out of service conditions over
48 hours.

Q Okay. M last area of inquiry is the one of
threshold, that is why should we be entertaining
proposed amendnments to this settlenent agreement. And
guess one of ny questions has to do with that this
agreenent needs to last for two nore years, and maybe

nore. So a question is how flawed or inperfect should
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it be before we change it? |If we all agree it's a
better approach, should we just change it anyway, or is
there value in saying, well, this is the agreenent, it's
not that much noney, it can be acconplished, so let's
just live with it? How do we meke that choice?

A. | agree with you that that's the choice you
need to nmake, and | believe that the Conm ssion should
in general honor the settlement agreement itself and the
Conmi ssion's order. | don't know of any specific
standard that it takes to nodify that settlenent
agreenent, but | do think it's inportant to honor the
fact that it was negotiated by the parties in the case.
And if, for instance, if US West or Qwmest at the
heari ng where the settlenment was presented had said, oh
actually, we don't want to do it the way we agreed to,
and we want to nake this nodification with these two
exclusions and knock it back to 99 1/2% under the terns
of the settlement agreenent, Public Counsel and Staff
coul d have wal ked away at that point and said, you know,
we're not bound by the other parts of it.

And so | think that it's really inportant
that in general that you either find that there is
sonething significantly wong with the existing
mechani sm or you | ook and see what the other parties

think about it. So really the only reasons that we
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of fered our alternative proposal was in case you deci ded
that this thing was really broken or in case -- the

ot her possibility was that when we offered it up that,
in fact, the other parties would say, yeah, that | ooks
pretty good, let's do that.

Q Is another alternative to use sone of these
concepts for mitigation? Say that the credit anount is
$1 MIlion, but if you calculate this a different way,
let's say $25 a miss with the MR-3, it comes out to
$652, 000, and we will use that as a factor to consider
al ong with the unusual circunstances, which was not an
exclusive list, we will use this as a factor to consider
and mtigate, you know, $348, 000?

A. I think there's a circularity problemthere.
The anounts that we canme up with, the $25 and $500, we
started with the fact that in 2001 the conpany owed the
customers $1 MIlion, and we wanted to reduce that sone
in order to -- so that the end result would be sonething
that woul d benefit the conpany. |If they performed just
as well in the future as they did in 2001, they would
pay | ess noney, and they could do even better if they
were to inprove their perfornmance.

Q Do you nean 2001, aren't we tal king about
20017

A Well, but the revised nmeasures going forward.
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Q Ch, 1 see.

A So in other words, if their performance in
2001, | nmean 2002 exactly matched 2001, then they woul d
be better off, because they would be paying roughly

$700, 000 instead of $1 MI1lion.

Q | see.
A And if they inproved their perfornmance, they
could bring it down even fromthat level. But the

starting point was that they owed $1 MIlion, and that's
what produced the unit anount, whether it's $500 or $25.
So | don't think that it can be used then to figure out
what a mitigation anount woul d be, because the
mtigation effectively changes the $1 MIlion that was
your starting point.

Q You m ght have m sunderstood ne. | think
was saying, if you are correct that the agreenent is not
br oken, the agreenent should stand, not be changed, then
woul d any of these other ways to | ook at the performance
of the conpany be legiti mte when we consider mitigation
under the existing agreenent?

A Sol'm-- 1 don't see how, but --

Q Al right. The last question | have is
whet her we shoul d antici pate or be concerned that the
telecomrul es nay address some of the factors in this

agreenent and whether it would be appropriate, this may
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be premature to ask you, whether it would be appropriate
to entertain anendnents to the agreenent when those

rul es are adopted, and naybe another, the obverse of
that, is maybe it's premature to entertai n amendnents
before they are adopted.

A. | certainly think that it's premature to
anticipate the interrevision to the rules and nodify the
agreenent now based on that. And once the rules are
nodi fied, | mean in general the agreenent contenpl ates
that -- | nean it's not that the agreenent is not based
exactly on the rules, and so it doesn't require that a
change in the rules necessarily requires a change in the
settlenent agreenment itself. But | can't inmagine
ci rcunst ances where, for instance, the basis for
measur enent was changed, and so a reporting and
recordi ng systemthat the conpany had used to neasure
its compliance with a rule it no longer needed it or it
needed to change it in order to nmeasure its conpliance
with a new rule.

There could be nerit to changing the -- this
performance plan so that you could use the sane
reporting and recording systemto neasure your
conpliance with this performance plan too. But if you
do that, you should do it in a way that preserves the

bal ance, the stake that the custonmers and the conpany



1758

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have in this settlenent agreement. So that, for

i nstance, if you decided in your rule nmaking that you
were going to put an additional exception in that you
didn't nake before in your rule, | don't think it at al
follows that you should carry that over and create that
same exception in the settlenment agreenent, because the
settl enent agreenent was sonething that -- where the
custoners -- there were gives and takes. There was a
negoti ati on that went on, and so then to shift it to the
di sfavor of the custonmers would be inappropriate.

CHAI RMOVAN SHOWALTER: All right, thank you

EXAMI NATI ON
BY COMM SSI ONER HEMSTAD:

Q I"'mtrying to get a handle on the procedura
environnent that is presented here. W have a petition
for mtigation, which is straightforward in the sense
that we can | ook at our order and the underlying
settl enent agreenent and its | anguage and deterni ne
factually whether the nmitigation standard has been net.
In your testinmony now here, you're offering on a going
forward basis a couple of alternatives, which | take as
a soft offer. But if we were to seriously consider
that, assume for this discussion that we think it's a

good idea, isn't your proposal in effect the equival ent
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of a petition then to reopen the nmerger order and
address the substantive standards of that order?

A Yes, it is, | nean not that our proposal is.
I think that was the conpany's petition, that it had two
parts. One was to nitigate it, and that was sonet hi ng
that was addressed in the settlenent agreenment and the
order approving that. It was contenplated that the
conmpany m ght seek mitigation, and that woul d have been
handl ed, | believe as | understand it, w thout the sort
of formal hearing process that we see here today. It
woul d have been something nore |ike an open neeting.
But it's the fact that they want to change the
settl enment order, the nerger order itself that has
thrown it into this type of proceeding.

Q Yes, and the Chair has pointed out to ne that
the petition is for nodification of the Ninth
Suppl emrental Order itself. WelIl, | guess then I'm
having sonme difficulty with that on both sides of the
guestion. We have an underlying bargain for agreenent.
If we thought this was a good idea, wouldn't it be nore
appropriate to either suggest or order that the parties
to that agreenment have sone further discussion as to
whet her they would wish to offer some nodifications to
t he underlying agreenent in sone sort of a joint

petition?
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A. Commi ssi oner Hemstad, | want to assure you
that the Conm ssion doesn't need to suggest or order
that we do that. W have attenpted to reach sonme sort
of mutually agreed to resolution of the nmechanismitself

on a going forward basis, and that's not been

successful. So | don't know that there's anything nore
to be done on that front. | guess | would -- | guess |
woul d hope, | don't know that there's any reason to hope

this, that if, you know, at this point, the conpany can
still be hoping for its position to prevail, and it's
position would be that if it did just like it did |ast
year each year in the future, its credit would go from
$1 MIlion a year to zero. You know, our proposa
certainly doesn't put them anywhere near zero unless
they inprove their performance incredibly, if | can use
that word since it's already been used. So it could be
that once their range of possibilities are narrowed a
bit and they see what the Commission itself is willing
to give them then it could be that that will be an
opportunity for negotiations to resune again.

COWM SSI ONER HEMSTAD: | think that's all
have.

COW SSI ONER OSHI E:  No questi ons.

JUDGE MOSS: Okay.

Did the questions fromthe Bench cause you to
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1 have anything further, M. Anderl?

2 MS. ANDERL: Just one.
3
4 CROSS- EXAMI NATI ON

5 BY MS. ANDERL:

6 Q Dr. Bl acknon, you said that the 24 hour

7 period in MR-3 is one that the conpany nmanages to. Wy
8 did you say that?

9 A Because it's ny understandi ng based on ny

10 experience in working with the conpany over the years.
11 Q Is that information, that understanding, is
12 that -- could that be obtained from readi ng anyt hi ng

13 with regard to the MR-3 definition in your testinony?
14 A No.

15 Q Then did you understand M. Jones yesterday
16 to explain that he operates on either a 48 hour or two
17 day restoration standard?

18 A | understood himto talk about -- to say that
19 t hey manage based on the 48 hour standard. | think by
20 the tine he was done, it was clear that he doesn't

21 manage based on the two working day standard.

22 M5. ANDERL: That's all.
23 JUDGE MOSS: Okay.
24 M. ffitch.

25 MR, FFITCH. Just one area, Your Honor
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CROSS- EXAMI NATI ON

BY MR, FFI TCH

Q You have referred to the MP-3 | think it's
cal | ed.

A MR- 3.

Q MR- 3, MP-3 has got sonething to do with

nusic, doesn't it?
MS. JOHNSTON:  Yes.
JUDGE MOSS: Teenagers at home, M. ffitch?
MR, FFITCH: That's right, teenagers at hone.
BY MR. FFI TCH

Q " m | ooking at page 50 of the MR-3, and |I'm
al so having in mnd your testinony at page 7. This is
your opening testinony, page 7, line 8, where you talk
about the problemw th the new exclusions as being il
defi ned and open ended.

A Yes.

Q As | understand it, you have suggested that
in the event that sone type of exception be approved
that this would -- the exclusions that are in the MR- 3
woul d be kind of a ready-nade tenplate to be used. |Is
that a fair sunmary of your testinony?

A. Yes, | mean they come to us ready made. They
reflect, | believe, a |lot of work by the conpany and

various conpetitors, state conm ssion staffs, things
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li ke that, who have worked on the Qwmest 271 process in
various states.

Q Okay. |I'mnow directing you still to page 50
of the MR-3 and | ooking under the exclusions. The first
bul l et point tal ks about trouble reports being coded as
follows, and there's a reference to disposition codes
for custonmer action. Do you see that?

A. Yes.

Q Do you know how that's defined or when those
codes woul d be used for customer action?

A I don't know specifically how it's defined,
no.

Q Do you have any basis for concluding that the
choice to use the disposition code for custoner action
woul d be any nore defined or | ess open ended than the
ki nd of exception that the conpany is currently
proposing in its own petition?

A. I think that there probably is not any
difference, at least in the first instance, in terns of
whet her there is any kind of discretion at the
i ndi vi dual enpl oyee | evel about how to code that.

Though there is one difference, and that is that because
this MR-3 is part of the performance assurance plan that
i s being devel oped through the 271 process, | think that

it is likely to have nore scrutiny by nore parties in
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nore states than the highly state specific retail data
series that is used currently in the perfornmance
mechanismin this state. But in terns of what you were
aski ng about specifically for the -- in a how do we know
whet her it was really custoner action, | think that
probl em exi sts with both of them

MR. FFI TCH: Thank you, M. Bl acknon.

I don't have any nore questions, Your Honor

JUDGE MOSS: Any redirect?

MS. JOHNSTON: | just have one question

t hank you.

REDI RECT EXAMI NATI ON
BY MS. JOHNSTON
Q | apol ogi ze, Dr. Blacknon, | nmissed this,
which is the easier deadline to neet, the two working
day or the 48 hour?
A Two working days is longer. On average it's
60 hours. 48 hours is 48 hours.

MS. JOHNSTON: Thank you.

JUDGE MOSS: All right, that woul d appear to
conpl ete the exam nation of Dr. Blacknmon. W appreciate
your testinmony, and you are released fromthe stand.

M. ffitch, | believe you have Ms. Kinball.

MR. FFITCH. Yes, Your Honor, Public Counse
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calls Mary Kinball.

Your Honor, we have been going since 1:30
wi t hout a break, and | would just offer the opportunity
before we get started with the next witness if that's
the Bench's preference.

JUDGE MOSS: All right, | think it's probably
a good idea to take a little stretch break here in the
m ddl e of the afternoon. 10 m nutes adequate? Al
right, let's break for 10 mi nutes.

(Recess taken.)

JUDGE MOSS: Ms. Kinball, if you will rise

and rai se your right hand, please.

Wher eupon,
MARY M Kl MBALL
havi ng been first duly sworn, was called as a wtness

herein and was exani ned and testified as foll ows:

JUDGE MOSS: Thank you, please be seated.
M. Ffitch

MR. FFI TCH: Thank you, Your Honor

DI RECT EXAMI NATI ON
BY MR FFI TCH

Q Good afternoon, M. Kinball
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A Good afternoon.
Q Coul d you pl ease state your full name and

spell your last nane for the record.

A Mary Kinmball, K-1-MB-A-L-L.

Q And coul d you give your business address,
pl ease.

A 900 Fourth Avenue, Suite 2000, Seattle,

Washi ngt on 98164.

Q And by whom are you enpl oyed?

A. The Attorney General's O fice, Public Counse
Secti on.

Q And what is your position with the Public

Counsel Section?

A. I am an anal yst.

Q Can you briefly describe your duties as an
anal yst for Public Counsel?

A. Yes. In the context of the US West Quest
merger, | have been working on a number of duties
related to nerger inplenentation since | began with
Public Counsel in July of 2000. The work includes
quantitative and qualitative analysis, policy analysis.

Q And as part of your work, have you had
occasion to neet with Qnest enpl oyees and with
Commi ssion Staff enpl oyees on nerger inplenentation

i ssues?
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A Yes, | have. There have been numerous
nmeetings since -- | believe since about the fall of
2000, | have been participating in nonthly service

quality nmeetings with Qmest representatives and

Commi ssion Staff. As part of those neetings, we have
wor ked to devel op the reporting formats for the conpany
to report the data necessary for the service quality
performance program | have also participated in -- in
conjunction with those neetings, we have worked to
devel op the consumer bill of rights and the annua

report on service quality to custoners, this brochure
here. | have also worked with Qwest representatives and
Commi ssion Staff and ot her stakehol ders as part of the
WIAP advi sory group that has been working to fulfill and
i mpl enment the nerger conmitnent related to WIAP

partici pation.

Q And can you just briefly describe your
educati onal background.

A. Sure. | have a Bachelor of Arts Degree in
Political Science fromWIIlianms College and a Master's
Degree in Public Policy fromthe University of
California at Berkeley.

Q Now, Ms. Kinball, do you have before you a
copy of what has been marked as Exhibit 510 in this

proceedi ng, comments of Public Counsel in response to
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Qnest's petition for no
A Yes, | do.
Q And was t hat
A Yes, it was.
Q Do you have
conment s?
A No, | do not
Q And are they
your know edge?
A Yes.
MR. FFI TCH
Exhi bit 510.
MS. ANDERL:
JUDGE MOSS:

admitted as marked.
MR. FFI TCH
guestions, Your Honor.
JUDGE MOSS:
Ms. Anderl,
this witness?

M5. ANDERL:

CROSS -
BY MS. ANDERL:

Q Ms. Kinball

dification?

set of comments prepared by you?

any changes or corrections to the

true and correct to the best of

Your Honor, | would offer

No obj ecti on.

There's no objection, it will be

And Ms. Kinmball is avail able for

All right.

do you have any questions for

A few.

EXAMI

NATI ON

when did you obtain your
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Master's Degree?

A | obtained it in 1997.

Q What did you do between the tinme you obtai ned
your Master's Degree and the tine you went to work for
the Attorney General's Ofice?

A I worked for a research and evaluation firm
based in the bay area in San Francisco.

VWhat was that firnf
Soci al Policy Research Associ at es.

What did you do there?

> O > O

I worked on qualitative and quantitative
program eval uations for the U S. Departnment of Labor

Q You did not participate in the negotiation of
the settlement agreenent that's at issue today?

A That's correct.

Q Lets talk, M. Kinball, about the nmitigation
paragraph. Do you have a copy of that settlenent
agreenment ?

A Yes.

Q And t he paragraph that we discussed with
Dr. Bl acknon on page 7 entitled mtigation of credit
anount s, have you revi ewed that?

A Yes.

Q Pursuing the |ine of questioning that the

Chai rwonman pursued with Dr. Blacknmon, is it Public
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Counsel's view that the only thing that the Comm ssion
shoul d consider in considering whether nmtigation is in
the public interest is whether there were unusual or
exceptional circunstances, or are there other factors as
wel | ?

A. Well, | guess our interpretation would be
that those two sentences there are taken in tandem so
that in considering the public interest and whether or
not the company has denonstrated that burdon that the
mtigation request is in the public interest, that as

part of that consideration, we | ook at whether the

ci rcunst ances were unusual or exceptional. That may not
be -- well, | will just leave it at that.
Q I will ask the question then. [Is that al

that you | ook at?

A It may not be the absolute totality. | think
it's fair to say that when you're crafting a standard of
sorts of this sorts, you can't contenplate every single
ci rcunst ance under which the conpany may petition for
mtigation.

Q Do you think the conm ssioners should
consi der anything el se other than unusual or exceptiona
ci rcunst ances when the Commi ssion determ nes whet her
mtigation is in the public interest?

A It's difficult for ne to answer such an open
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ended question. It would depend on what that other else
is.

Q Well, that woul d have been ny next question
for you dependi ng on what your answer was. Do you think
that there are any other circunstances that the
Conmi ssi on shoul d consi der?

A I don't have any such circunstances to offer
My feeling is that it's -- that the conpany has that
burdon to nake that denonstration

Q In determi ning whether mtigation is in the
public interest, do you think it would be reasonable for
the Commi ssion to consider how cl ose to obtaining or
nmeeting the standard the conpany came?

A. I think that would -- well, | don't agree
with that. | agree with Dr. Blacknmon's response to that
line of questioning on that issue, that there are other
standards by which the credit obligation amunt is not
al tered dependi ng upon how far the conpany m sses the
mar k or how cl ose the conpany gets to that mark, and
that is not how this particular standard at issue was
crafted.

Q Do you think that the reasons why the conpany
m ssed a particular standard are relevant in determ ning
whether nmitigation of the credit is in the public

i nterest?
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A. They may be rel evant.

Q Did you consider those reasons when you nade
your recomendation that's contained in Exhibit 5107

A VWi ch recommendation in particular are you

| ooki ng to?

Q The recomendation to not mtigate the credit
anmount s.

A Can you restate the full question then?

Q Did you consider the reasons why the conpany

m ssed the standard when you recommended that there be
no mtigation?

MR. FFI TCH: Your Honor, |'m going to object
and ask for a clarification of the question

JUDGE MOSS: | thought it got pretty clear
there towards the end, so let's see if the wtness
understands it.

Ms. Kinmball, do you understand the question?

THE WTNESS: Could you say it again, please.

MR. FFI TCH: Your Honor, apparently the
Wi tness doesn't. |'mjust going to briefly finish the
point, which is that she's been asked to testify about
unstated reasons that, this is the phrasing of counsel's
question, did you consider certain reasons, that that's
the point of clarification we have. W have no reasons

that are expl ained by counsel to clarify the question
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2 JUDGE MOSS: Well, let me try to interject
3 here. As | understand the question, it is whether

4 Ms. Kinmball considered the reasons the conpany asserts
5 it failed to neet the standards when she made the

6 recomendation in these coments that there be no

7 mtigation. |Is that not the question?
8 MS. ANDERL: That is the question
9 JUDCGE MOSS: That is the question. [Is that

10 clear?

11 MR. FFI TCH: That's not how | understood the
12 qguestion previously.

13 JUDGE MOSS: Is it clear now?

14 MR. FFITCH: If that is Ms. Anderl's

15 guestion, that is a different question, and | guess it's
16 up to the witness to determ ne whether it's clear to

17 her, and she can answer it.

18 A I guess | would ask counsel to point to the
19 specific reasons. There were a nunber of different

20 reasons that the conpany cited.

21  BY MS. ANDERL:

22 Q Ms. Kinball, before you prepared these

23 coments, did you read the conpany's petition?

24 A Yes, | did.

25 Q Do you have a copy of that before you?
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A Yes, | do.

Q Coul d you take that out, please.

A M1 hm

Q Wuld you turn to page 6.

A Yes.

Q Do you see there the conpany's statenent that

of the 233,236 trouble tickets for the year 2001, 1,435
of those were not closed within tw busi ness days?

A Yes, | see that.

Q And did you read past that page in the
petition to review the breakdown of the reasons why for
those 1,435 tickets they were not closed within two
days?

A. Yes, | did, | believe | pointed out a
mat hematical error in the conpany's reporting of its
manual anal ysi s.

Q Okay. And do you see on page 8 that the
conmpany provides a general breakdown for four main
reasons why the standards, the two day interval, was not
met ?

A Yes, | do.

Q Okay. Now back to the question that | asked
and that the Judge clarified, did you consider those
reasons i n maki ng your assessnment that mtigation should

not be granted?
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A Yes, | did.

Q Taken by itself, do you think that if the
only reason the standard were not nmet was due to
custoner reasons, would that be a circunstance in your
m nd that would warrant mitigation?

A No, | don't. | think there are a lot of
guestions as to how we define customer reasons and under
what circunstances a particular failure to restore an
out of service trouble ticket is coded as customer
reason or the custoner not being avail able.

Q Well, assune with me that you were satisfied
that the reason was truly a custoner reason. Wuld you
agree with the principle that a custonmer caused reason
outside the control of the conpany woul d be a basis upon
which mitigation should be considered, if not granted?

A I guess | am skeptical that you could so

clearly construct an exclusion for around customner

reasons. | would have to -- | would have to | ook at --
I will just leave it at that.

Q Did you read M. Jones's testinony?

A Yes.

Q Did you read his discussion about certain

exanpl es that m ght constitute a custoner reason that
prevents the conpany fromclosing a ticket within two

days?
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1 A. Coul d you point to a specific page in his

2 testi nony?

3 Q Do you have it with you?
4 A Yes.
5 Q Do you renmenber M. Jones giving an exanple

6 of a reason or reasons that m ght constitute a custoner
7 reason?

8 A | believe there was sone di scussion around

9 vi ci ous dogs and hot tubs in inappropriate places.

10 Q So would you sitting here today tell ne that
11 you can not think of a single circunstance that would be
12 legitimately described as a customer caused reason that
13 prevented Qnest fromclosing a ticket within two

14 busi ness days?

15 A. | think there may be sone |legitinmte reasons
16 as to why a custonmer -- | think there may be sone
17 | egiti mate reasons behind concluding that a customer

18 caused the mss, yes, but | don't agree that one could
19 al ways affirmthat conclusion in every single instance.
20 Q And in the circunstances where one could

21 affirmthat conclusion, would you agree that those

22 ci rcunstances are ones that ought to be taken into

23 consideration in determ ning whether nmitigation should
24 be granted?

25 A I think it's appropriate to take theminto
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consi derati on.

Q Do you think that they would ever be a basis
for granting mtigation?

A They m ght be, yes.

Q And what about the circunstance, M. Kinball,
where a mgjor cable cut or outage occurred and Quest
di spat ched techni ci ans and worked 24 hours a day
strai ght through fromthe time of the outage until the
repair was made but was not able to restore all of the
service within two days, do you believe that that would
be a factor that might justify mtigation?

A | think if the circumstances are warranted,
it mght. | believe that M. Jones testified yesterday
that the circunstances are always unique in those
situations.

Q So sitting here today, do you have a position
on whet her you coul d establish a general rule about a
maj or cabl e outage, or would you want to consider that
on a case-by-case basis?

A At this point, | would want to consider it on
a case-by-case basis.

Q And what type of information would you want
to know about the cable outage in order to nmake a
deci si on about whether the mitigation was warranted in

any particular instance?
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A. I think that's something that we woul d want
to think through very carefully, so | don't know that |
could come up with an absolutely conplete Iist here
today. | think we would want to know what were the
reasons causi ng the outage and what influence did the
conpany have over those reasons.

Q Can you think of anything else that you would
want to know?

A Certainly as we have di scussed, we would want
to know the efforts that the conpany nade to restore
service working 24 hours a day.

Q Anyt hi ng el se?

A That's all | will nmention at this tinme.

Q Do you di scuss anywhere in your conments the
di sposition of the $667,000 if the petition for

mtigation is granted?

A No, we don't discuss that, | don't.
Q Does Public Counsel have a position on that?
A. Well, 1 guess nmy first reaction is those are

two separate questions, that first we considered whet her
or not Qwest's petition has net the burdon of
denonstrating that mitigation is in the public interest.
So first we determ ne whether or not mitigation is
warranted. What to do with that those funds, |'m not

sure that that's actually rel evant.
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Q Do you think that how the funds woul d be used
m ght be a factor that the Conm ssion mght consider in
assessing whether mtigation was in the public interest?

A I"minclined to think that it's not relevant,
that first we consider whether or not the petition neets
the mtigation standard.

Q And the nmitigation standard is a
consi deration of the public interest; is that right?

A And as | mentioned, we view that as being
read in tandemw th the question of whether or not the
ci rcunst ances were unusual or exceptional

Q Just so that | understand then, Public
Counsel does not believe that the ultimte use the
mtigated funds woul d be put to has any bearing on
whether mitigation is in the public interest in the
first instance?

A I don't think that was contenplated at the
time that this merger settlement agreement was

negoti at ed.

Q You didn't participate in those negotiations,
did you?
A No, | did not.
MS. ANDERL: | have no ot her questions, Your

Honor, thank you.

JUDGE MOSS: Ms. Johnston, anything for this
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Wi t ness?

M5. JOHNSTON:  No, Your Honor.

JUDGE MOSS: Any questions fromthe Bench for
Ms. Kinball?

CHAI RWOVAN SHOWALTER: | have one.

EXAMI NATI ON
BY CHAI RAMOVAN SHOWALTER:

Q Can you turn to Exhibit 509, the |ast page,
Staff alternative B. |'msure you heard ny di scussion
with Dr. Blacknmon, and | would Iike to skip over the
threshol d question and just assume that for the nmonment
we're | ooking at alternatives to the existing settlenent
agreenent. As between this Staff alternative B and what
the conpany is proposing, do you have a preference? And
I would put that as the 99.5%cliff with the exceptions
provi ded by the conpany.

A Well, ny first reaction is that our
inclination is to think that it's not a good idea to
nodi fy one perfornmance neasure out of the eight nmeasures
in the service quality performance program because
as --

Q I will get to the question of whether you
woul d prefer this alternative to the status quo, but |

woul d i ke you to answer the question | asked, which is,
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as between the conpany's proposal and this proposal
Staff alternative B, do you have a preference?

A Well, | think there are -- there are aspects
of Staff alternative B that we prefer over Qmest's
proposal, in particular the idea of having a per
occurrence credit obligation. | think we have a | ot of
guestions around exactly what the standard is with
respect to Staff alternative B. W have the one
docunent that describes what the standard is and what
the exclusions are, but we have sone questions around
exactly how those exclusions are interpreted and defi ned
and what the paranmeters are that allow the conpany to
code sonething in a particular way. So in order to give
you a final answer on your question, | guess | would
need sone -- we would need sonme of our questions
answered before we can really conpare those two
alternatives.

Q Do | take it fromyour comments then that the
graduat ed aspect of the Staff proposal B is sonething
you think is preferable to the 99.5%cliff in the
conmpany's proposal ?

A Well, | guess | think about sort of two
things. One is what is the standard. And second is,
what is the credit obligation and howis it cal cul ated.

And | think those are two different noving parts. And
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for us, we need to think real carefully to think about
exactly what kinds of incentives we're trying to give
the conpany to neet a particul ar standard.

Q Well, assuming that the exclusions offered
with Staff alternative B are nore conservative than the
exclusions offered by the conpany in its proposal, or if
you want assune the exclusions are identical, is the per
occurrence nethod better than the 99.5%cliff?

A | guess that would be one factor, but we
woul d really have to look at all the different pieces.

Q Well, 1I'"masking you to assunme that there are
no other factors and the only factor, the only
di fference between the two proposals, assume for the
hypot hetical, is a 99.5%cliff versus a per occurrence
charge, can you answer that question?

A I would say in general we would probably |ean
nore toward a per occurrence type of performance
nmeasure, provided that the ampunt was sufficient enough
such that the conpany did have an incentive throughout
the nonth or whatever the reporting period mght be. As
Dr. Bl acknon di scussed, you want to craft a nechani sm
that sends the right signals and provides the right
i ncentive, and you want to try to avoid a nechanism
wher eby once they know they have either net the mark or

m ssed the mark they're not making an effort to restore
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servi ce.
Q If it's a per occurrence charge, then there's

no such thing as naking the mark or missing the mark, is

t here?

A That's true, but if the ampunt at issue -- |
guess it would depend on what would -- what is the
amount at issue and how the standard is crafted. It

could be the case that there is a performance neasure
with a per occurrence credit obligation, but perhaps the
anmount of credit obligation is | ow enough that we don't
think it's sufficient to send the right incentive
si gnal

Q Wel |, what do you think about $25? Did you
have the opportunity to look at this testinony before
you took the stand?

A Yes, we did, we did. But as Dr. Bl acknon
mentioned, this is the product of an effort that
i nvol ves Qwest and conpetitive carriers and various
state conmmi ssions. M understanding is that some of the
data reporting and exactly what data is behind it is not
exactly set in stone. | don't knowthat it's conpletely
finalized. And we did not have an opportunity to go
t hrough all of the exclusions and have a ful
under st andi ng of exactly, as | said, what the paranmeters

are for coding something in a particul ar way.
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Q Well, that's with respect to the MR-3. But
for purposes of the hypothetical, I'mreally trying to
just focus on the per occurrence aspect. So assune that
t he exclusions are the same as the conpany is proposing,
and so is $25 per occurrence sufficient? |If you want,
you can assunme there are no other exclusions, no
addi ti onal exclusions to what is in the current
agreenent.

A Well, I will say that it is a concern to us
that the credit obligation for the conpany under this
standard is |lower than it would have been this year in
2001 in terns if you | ook at Exhibit 509, so that gives
us some concern that maybe $25 isn't sufficient. Maybe
it should be higher.

Q Okay. Then | said | would ask you, if you
|l ook at this Staff alternative B and conpare it to what
is in the current agreenment, the 100% standard, do you
think one is better than the other?

A. | don't have an opinion on that right now |
woul d need to have nobre questions answered about Staff
alternative B.

Q Well, let ne ask you about the 100% st andard.
Do you agree that it's al nost inpossible for the conpany
to nmeet the 100% standard, that generally speaking it's

going to be paying a credit every nonth?
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A. | agree that it's a -- it is a -- it appears
to be a difficult standard to neet. | guess based on
the fact that it's simlar to the existing rule, in fact
it's nore lenient than the existing rule in that it
provi des for nore exceptions, and the fact that the
conpany agreed to it, it's not clear to me that there's
a conpelling reason to nodify it.

Q Well, isn't one difference between the
agreenent and the rule is that it takes an affirmative
act on the part of the Conmission to prosecute a
conpl aint under the rule, so there's a judgnent involved
there essentially, prosecutorial discretion, and then in
addition there's due process under the rule, so that the
di fference between a rule and this agreenment is these
are automatic penalties or credits | would say?

A MM hm

Q The question I'mtrying to get at is whether
the agreement as structured provides really any
incentive on this nmeasurenment, because it will virtually
never be net. So the anpunt will be paid, and then it
doesn't matter if the conpany nisses the standard by an
inch or amle, it's the same anount. \hereas the
graduat ed approach would seemto give the conpany an
incentive to mnimze the nunber of paynents, which it

again will probably always be naking, because it wll
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never in any nonth, nmy guess is, achieve a perfect
record, but at least it will be paying less if it
behaves better and nore if it has nore failures. [Isn't
that an advantage to the Staff proposal ?

A. That may be an advantage to the Staff
proposal. | guess it's fair to say that our preference
woul d be if the Comm ssion would like to nodify the
standard, we believe that there are other aspects of the
mer ger agreement that could also -- that could be
strengt hened and i nproved upon.

Q And | shouldn't have called it the proposal
I'"msure that, Dr. Blackmon is not even here, but |I'm
sure he would be thinking it's an alternative, not a
proposal, here he is.

CHAl RMOVAN SHOWALTER:  Thank you, | have no
nore questi ons.
COWM SSI ONER HEMSTAD: | have no questi ons.
COWM SSI ONER OSHI E: No questions.
JUDGE MOSS: Anything further from
Ms. Johnston or Ms. Anderl ?
M5. JOHNSTON: No, Your Honor.

MS. ANDERL: Per haps.
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CROSS- EXAMI NATI ON
BY MS. ANDERL:

Q Ms. Kinball, do you think that one of the
pur poses of the performance standard is to drive certain
behavi or on the part of the conmpany?

A Yes, | do.

Q And do you think that changing the standard
from 100% to 99. 5% woul d change or would drive different
behaviors on the part of the conpany?

A. It mght. | would agree with the coments
that Dr. Bl acknon nmade when he was on the wi tness stand
that there could be circunstances where there's an
incentive, there's an insufficient incentive to restore
out of service conditions either once the conpany knows
it will neet the standard or once it believes it wll
not .

Q And on a 100% standard, if the conpany mi sses
a two day interval on March 4th, what type of incentive
does the conpany have for the rest of that nobnth?

A There may be a limted incentive.

MS. ANDERL: That's all | have.
JUDGE MOSS: Redirect, M. ffitch?
MR, FFITCH  Yes, | have a few questions,

Your Honor.
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REDI RECT EXAMI NATI ON
BY MR FFI TCH

Q Ms. Kinball, M. Anderl for the conpany asked
you a few questions about custoner reasons and maj or
cabl e outages, and she asked you your opinion about the
signi ficance of custoner reasons and major cabl e outages
in connection with the mtigation petition. |Is it your
testinony or reconmendation in this case that any of the
customer reason information provided by the conpany in
any of its testinobny or exhibits warrants mitigation of
the nerger standard in this case?

A | don't believe the conpany has provided
sufficient evidence of that, no.

Q And with regard to maj or cabl e outages, the
same question, is it your testinony that any of the
informati on or testinmony or exhibits or evidence offered
by the conpany in this proceeding neets the standard for
mtigation in the nmerger order and settlement agreenent?

A No, | do not believe it nmeets the standard.

Q Do you believe that any of the evidence of
custoner reasons provi ded by the conpany constitutes
unusual or exceptional circunstances?

MS. ANDERL: | guess, Your Honor, | would
object at this point. This seens to be duplicative of

the witness's direct coments and not specifically
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focused on the cross.
JUDGE MOSS: Overrul ed.
A Coul d you restate the question?
BY MR. FFI TCH
Q Do you believe that any of the custoner
reasons, testinony or evidence, offered by the conpany
in this case constitute unusual or exceptiona

ci rcunst ances?

A No, I'mnot sufficiently convinced.
Q Sane question with regard to nmmjor cable
out ages?
A No, I'mnot sufficiently convinced.
Q Chai rwonman Showal t er asked you sonme questions

asking you to conpare sonme alternative proposals. Could
you turn to Exhibit page 507, please, excuse ne, Exhibit
507, to the attached conparison of credit anounts, the
same exhibit that you were |ooking at with the
Chai r woman.
CHAl RA\OMAN SHOWALTER:  That's 509.
JUDGE MOSS: That's 509, M. ffitch
BY MR. FFI TCH
Q Par don nme, Exhibit 509, M. Blacknon's
testinony, Dr. Blacknon's testinony.
A Yes.

Q I"'msorry, |'mstunbling over the exhibit
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nunmbers. His testinony is 507, but the chart we're
| ooking at is Exhibit 509, | apol ogize.

The Conmmi ssion asked you sone very specific
-- the Chairwoman asked you sone very specific
conpari son questions. Do you have any ot her
observations that you want to nake about Conmi ssion

Staff alternative A and Conm ssion Staff alternative B?

A I guess ny only other observation would be
that if the Conmi ssion would like to nodify, | believe
that we would need -- the parties would need nore tine

in order to endorse one particular alternative over
another to try to cone to agreenent on a particul ar
alternative

Q In answer to one of the Chai rwoman's
guestions, you began to answer whether it was
appropriate for the Conmmission to nodify one particul ar
performance standard in this proceeding. Wat did you
mean by that?

A. Well, 1 was thinking of what Dr. Bl acknon
testified to, which is that the service quality
performance programin the entire nerger settlenent
agreenent are a bal ance of various interests, and we
have very strong concerns with nodification of one
particul ar neasure of one -- of the totality of the

settl enent agreenent, particularly from our perspective



1791

1 if that nodification benefits the conmpany but does not
2 provi de a benefit to custoners.

3 Q In your opinion, if the merger is going to be
4 reopened to revisit the service quality performance

5 program or other conditions of the merger, should this
6 be the only condition that's | ooked at?

7 A No, | believe other aspects should be

8 consi dered as wel |

9 Q What are those?

10 A. | believe in Dr. Blacknon's testinony he

11 pointed to a couple of areas such as the performance
12 standards for trouble reports and for no dial tone as
13 bei ng weaker than the existing rule, and perhaps those
14 standards could be tightened. Oher areas from our

15 perspective would include the WITAP provi sion, which is
16 the |l anguage in the settlenment agreenent is fairly

17 broad, and that is an area that could be tightened to

18 identify particular actions the conpany could take to
19 i mprove participation. W also believe it would be
20 beneficial to send the consuner bill of rights to new

21 custoners. That's not sonmething the conpany currently

22 does.
23 Q You were asked by the Chairwoman if you had
24 an opi nion as between the conpany's, well, really the

25 application of the current standard in the nerger
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1 agreenent with regard to trouble reports and, excuse ne,
2 out of service reports and Staff alternative B, and you
3 testified that you did not have an opini on about that,
4 those two alternatives. Do you have an opi nion based on
5 the record in this proceeding to date whether the

6 Conmi ssi on should nodify the existing standard by

7 replacing it with Staff alternative B?

8 A Yes, my opinion is not to nodify.

9 MR. FFI TCH: Thank you, Your Honor, | don't
10 have any further questions.

11 JUDGE MOSS:  All right.

12 Ms. Kinball, we appreciate your testinony,
13 and you are rel eased fromthe stand.

14 THE W TNESS: Thank you.

15 JUDGE MOSS: At this time, Ms. Anderl, the
16 Bench woul d recall Ms. Jensen briefly, and she may

17 retain her seat. And, Ms. Jensen, | will remnm nd you

18 that you remmi n under oath.

19

20 Wher eupon,

21 THERESA JENSEN

22 havi ng been previously duly sworn, was called as a

23 Wi t ness herein and was exam ned and testified as

24 fol | ows:

25
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EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER:

Q Ms. Jensen, | have one question. As between
Staff alternative B and the status quo, do you have a
pref erence?

A Yes, | do.

Q What is it?

You sounded awfully certain when you answered
yes.

A. Well, as sonmeone who wat ches neasures as part
of their responsibility, | understand how it drives
behavior, and | would say that if you're trying to
attain an objective in percentage standard, hopefully
not 100% but a percentage standard will drive a
behavior to attain that standard that a per miss
regardl ess of anpbunt will not drive. And the reason
being is that -- and a 100% st andard makes t hat
difficult, because as the other parties have said, if |
m ss once, depending on when in the nonth I mss that
once, | have already missed the standard. In a standard
of 99% or 99.5% | don't know until | have the tota
volune in for the measurenent period as to what percent
| have attained.

Q Ri ght, but that's not ny question. M

gquestion is, as between Staff alternative B and the
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100% what is your preference?
A | can tell you the conpany's preference is
100%

CHAI RWOVAN SHOWALTER:  Okay, thank you.

JUDGE MOSS: Did that |ine of questioning
pronpt anything else fromthe parties for Ms. Jensen?

Apparently not.

Anyt hing further fromthe Bench?

We don't see any need for oral argument or
briefs in this proceeding, but I will certainly open the
gquestion for the parties.

MR. FFI TCH:  Your Honor, Public Counsel would
like the opportunity to make a brief closing statement.
We hope that this is five mnutes or |ess.

JUDGE MOSS: Five minutes or less, all right.

MR, FFITCH. Before we get to that, | did
want to make sure that we offered the Public exhibits if
t hey had not been.

JUDGE MOSS: Let's go ahead and do that, and
we will get our record cleared up. W have Exhibits 511
and 512, 511 being the coments fromthe Spokane
nei ghbor hood action prograns, acronym SNAP, and 512
being a set of public comments that | assune,

M. ffitch, were sent into the Commi ssion and then

culled fromits files by Public Counsel.
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MR. FFITCH. That's correct, Your Honor

JUDGE MOSS: |Is there any objection to the
admi ssion of either of those?

M5. ANDERL: So long as they're both given
the sane treatnent as illustrative exhibits, there is no
obj ection.

JUDGE MOSS: Yeah, there's no sponsoring
witness on either of them so.

MR. FFITCH: | will just note for the record,
Your Honor, that all of those exhibits oppose grant of
mtigation for the conpany.

JUDGE MOSS: Okay, thank you.

Al right, those are admitted then, and
believe that will conplete the housekeeping.

Ms. Johnston, Ms. Anderl, did either of you
wi sh to have a brief closing statenment?

MS. JOHNSTON: Yes, | would [ike to nmake a
brief closing statement.

JUDGE MOSS: All right, well, it is the
conpany's petition, so, Ms. Anderl, if you choose in the
wake of the other statenents to make a brief closing,
would let you go |last, you have the | ast word.

MS. ANDERL: Thank you.

JUDGE MOSS: M. ffitch, why don't you go

ahead.
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MR, FFITCH. Thank you, Your Honor. As
stated in our coments, Your Honor and Commi ssioners,
Publ i ¢ Counsel does oppose the mitigation request in
this case. W believe the nerger agreenent clearly
states the conmpany has the burdon of denobnstrating that
any mitigation is in the public interest, and we believe
that standard is properly intended as being read
together with the unusual or exceptional circunmstances
standard. This was never intended to be a conpletely
open ended opportunity for the conpany to cone in and
argue that w de open public interest argunent. Any
nunber of bases could be offered for mitigation. The
reason why this standard was inserted in the agreenent
was so that there would be some gui dance for the parties
and for the Comm ssion in evaluating mtigation
requests, and we would ask the Comm ssion to interpret
the standard in that fashion

We don't believe that the conpany, as we
argue in our petition, has net that standard. The kinds
of circunstances that have been pointed to here | think
that the testinony of the witnesses anply reflects are
well within the types of circunmstances encountered by a
t el ephone conpany in conducting its business. There has
been absolutely no evidence of any type of cable outage

or custoner availability problenms that were not wel
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known to the conmpany that were not experienced prior to
the tine of the nerger agreement and that could not have
been antici pated by the conpany when it entered into the
merger agreement. This standard was agreed to by the
conpany with know edge of how its business works, with
know edge of major cable outages and custoner reasons,
and the conpany should conply with that standard. The
conmpany should not come in here 18 nonths or 2 years
later and say that now it has a better idea and maybe we
ought to do this a little differently. W just think
that is entirely inappropriate.

We al so oppose nodification of the standard
at this time. W have very strong concerns about
essentially unilateral nodification of a settlenent
agreenent and Conmi ssion order at the request of one
party. |In this case, the conpany has petitioned to
nodi fy one of the eight performance standards in the
service quality performance program These eight
standards represent a negotiated conpronmi se that was
agreed to by all the parties. The perfornmance program
itself is a key provision to the agreenent, very
i mportant to Public Counsel, and is part of the bal ance
of agreenents that was entered into on a wi de range of
topics in the agreenent, including rates and other

matters.
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As Ms. Kinball testified, if we are going to
reopen the nerger agreenent and reopen the service
qual ity performance program Public Counsel actually has
a nunber of serious concerns about the way that the
service quality programis going and about other aspects
of the nerger agreenent, and we believe that if we're
going to reopen this matter that all of those things
shoul d be put on the table. W actually concur with
Commi ssi oner Hemstad's suggestion that rather than
trying to litigate these matters pieceneal in this
fashion, if the Conmi ssion believes that the parties
shoul d go away and di scuss nodification, we would be
willing to do that with the conpany and put all of these
i ssues on the table and see if there's some basis for a
joint proposal to nodify on an agreed basis where we
take a |l ook at all of the issues, not just one issue.

One other point | want to address is the
question of custoner credits versus investing in
Washi ngton. W view this as really another request by
the conpany to nodify the agreenent. This is a request
for nodification that wasn't included in the conpany's
petition. It showed up in the testinony of Ms. Jensen
and has sort of developed a life of its own as the
proceedi ng has gone on. Wether it's viewed as

mtigation or nodification, we strongly oppose changi ng
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direction on this issue as well

I would Iike to particularly draw the
Commi ssion's attention to the transcript in this
proceedi ng begi nning at page 399. Commi ssioner Henstad
asks Dr. Blacknon at that point essentially, what
happened to your request to require the conpany to
i ncrease investnent in Washington state by $100 MI1lion
per year. Dr. Blacknmon then explains in the next page
or so that the Staff actually has a preference agai nst
mandati ng i nvestnent and that the performance standard
approach and the service quality perfornmance program was
essentially adopted as a preferred alternative to that
to provide an incentive to the conpany to invest in good
service quality in this state.

And nost significantly, | direct your
attention to page 403 of the transcript where Ms. Jensen
testified that the service quality perfornmance program
does operate or did operate as an incentive to the
conpany to invest in its infrastructure to provide
better service quality. This is directly contradictory
to Ms. Jensen's testinmony on the witness stand in this
proceedi ng.

So in summary, we don't believe this is an
appropriate tinme or place to revisit the clearly

under st ood deci sion that was nade at the tinme this
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mer ger agreenment was entered into with full know edge of
all the parties and the Conmi ssion that the appropriate
direction here was that if there is a failure to neet a
service quality standard, credits go to custoners. The
conpany doesn't keep the nopney.

My final point is that I would just | guess
observe that this is an opportunity for the Comm ssion
to send a strong nessage to Qwest and to other utility
conmpani es that Comm ssion agreenents will be enforced
and that nerger agreements and ot her kinds of settlenent
agreenents and stipulations to which conpani es agreed
nmust be conplied with.

Those are ny coments, thank you.

JUDGE MOSS: Thank you, M. ffitch

Ms. Johnston.

MS. JOHNSTON: Thank you, | will try to be
brief here as well. The Conm ssion has two issues
before it. One is whether to grant Qaest's plea for
mtigation of $667,000 that it owes to custoners in the
formof credits, and the second issue is whether to
nodi fy the order that this Comm ssion issued in 2000,
not that |ong ago, approving the Quest/U S West merger.
While the facts and the argunents on the two are
rel ated, the Conmi ssion can decide them separately.

I will start with the mitigation issue,
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because it's the nost clear cut. Qwest has failed to
denonstrate that it is in the public interest to
wi t hhol d this noney of $667,000 fromthe customers. The
mtigation provision, which we have di scussed at |ength,
says that:

The Commission will in determning

whether nmitigation is in the public

i nterest consider Qnest's |evel of

prepar edness and response in a

circunst ance that was unusual or

exceptional

It is quite clear here that Qwmest would |ike
a different standard. Both in the witten testinmony and
the oral testinony, M. Jones tal ked about the conpany
making its best efforts or doing all it reasonably could
have. And Ms. Jensen tal ked about the conpany maki ng
"incredible inmprovenent". |In fact, those are not the
standards that Qwmest agreed to when it negotiated the
service quality performance program Page 7, sub
par agraph 5, states that:

The conpany shall have the burdon of

denonstrating that mitigation of any

service quality credit amount is in the

public interest.

I will grant you that that is the
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Commi ssion's overall mandate, to regulate in the public
interest. So broadly speaking, we have an obligation
under 80-04 to regulate in the public interest as
provi ded by the public service laws. This |anguage in
this paragraph of the agreenent goes on to state:

In considering whether mtigation is in

the public interest, the Com ssion

shal I consider whether the assessment of

credit amounts is due to unusual or

exceptional circunstances for which the

conpany's | evel of preparedness and

response was reasonabl e.

Now t his | anguage canme up in a different
context not long ago involving PSE. 1In the Schedul e 48
Air Liquide litigation, everyone was crying
extraordi nary exceptional circunmstances, at |least the
customers to PSE. And M. Stan Berman to his credit,
his motto becane, a deal is a deal. And you rejected
that in that case because of the extraordinary
circunstances in the energy market and the volatile
whol esal e prices. WlIl, here we don't have the
extraordi nary, exceptional, or unusual circunstances.

And al so not long ago, and this is a matter
of weeks, this very | anguage canme before the Conmi ssion

upon a petition of PSE to mtigate penalties involving
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its custonmer call centers. They clainmed extraordi nary
unusual circunstances. There again the Conmi ssion
mtigated the penalty. Wiy, because this | anguage had
meani ng. And the Commi ssion said, yes, there were
extraordi nary exceptional circunstances going on in the
el ectric industry during the tine, so we will mtigate.

So | think that it's inportant the Comn ssion
be consistent in its position interpreting this very
| anguage, which |ikew se appears not only in this
situation, but also in the PSE/ WNG ner ger.

CHAl RMOMAN SHOWALTER:  Yes, but Ms. Johnston
where does it say that we may not consider anything
el se? The fact that we mtigated in a circunstance
where we did find unusual circunstances doesn't preclude
absent sone | anguage barring us us finding in the public
interest mtigating circunstances for other reasons.

You have to say that this paragraph here neans we can't
consi der anything else, and | don't -- | just don't
think it says that.

MS. JOHNSTON: Maybe perhaps in a technica
sense you are correct, a literal reading of sub
paragraph 5. | can tell you that this |anguage to the
parties to the negotiation, at |least fromtheir
perspective, this |anguage had neani ng.

Now | would like to turn to the evidence.
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And as | said before, there were no unusual or
exceptional circunstances in 2001, so Qwnest's |evel of
preparedness and its level of effort and its |evel of

i mprovenent are relevant, and those are two separate
standards | believe in sub paragraph 5. First you have
to determ ne whether or not there are such

ci rcunstances, and then you turn to, gee, was the
conmpany's preparation reasonable, and was its

prepar edness and response reasonabl e.

Here in this case, Qwest has argued that its
failures due to customer reasons were unusual and
exceptional. But if you look at the evidence, that
doesn't bear out. M. Jones agreed that customer m sses
are comon, and of all the trouble reports that Qmest
receives, he testified that 1 in 6 or 16% requires
custoner access to fix. Now for those trouble reports
that Qnest failed to fix on tinme, 1 in 5 or 19.8%
requi red custonmer access. So then, you know, |I'm forced
to ask myself and | encourage you to do the sane, if 1
in 6 is the norm then howcan 1 in 5 be "unusual or
exceptional"? It sinply isn't. Qwest also has argued
that these undefined major cable cuts are unusual and
exceptional. And once again, M. Jones' testinony is
that Qwest experienced 11 of these |ast year, yet Qnest

is claimng that all 11 are unusual, that each one is
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uni que according to Qwest. Now by that reasoning
everything is unique, and the entire service quality
performance plan is nmeaningl ess.

However, the failure to show the
circunst ances were unusual or exceptional is not the
bi ggest hole in Quwest's argunent. The biggest hole is
that even if you were to let themtreat the custoner
m sses and the cable cuts as unusual and excepti onal
Qnest still did not make that standard that it set for
itself. | asked M. Jones about this yesterday.

M. Jones agreed that under the nobst favorable
presentation of Qemest in 2001, Qwest did not neet the
standard of clearing all out of service conditions
within two working days. This is, to my way of
thinking, this is why Qwst would | ove to focus on sone
other standard like its incredible inprovenments in
service quality or that they exercise best efforts. But
Qnest didn't even make that showing in this case.

It presented the Conmmi ssion with two nunbers,
one for 1999 and one for 2001. Ganted, the 2001 numnber
is larger than the 1999 nunber, however, the two nunbers
were not neasured consistently. The 2000 nunber
measures a smaller set of trouble reports. The first
M. Jones testified to yesterday as getting the highest

priority in restoration. |t also neasures performance



1806

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

agai nst an easi er deadline, as Dr. Blacknon testified,
two working days instead of 48 hours. Those two periods
sound |i ke they would be the sane, and it took two or
three conpany experts to try to explain the differences.
The bottom line, however, is that the 2001 results are
nmeasured agai nst a deadline that is easier to neet.

So given all this, Staff's position is that
Qwest has not shown any reason why the Comn ssion shoul d
let it get out or be relieved fromthe nerger comm tnent
that was so firmy made when it was before you asking
for approval of the nerger. 18 nonths isn't that |ong
ago. Qwest is under this program according to the
stipul ations that you approved until 2005. Surely it
can come in in 2003 and ask to get out fromunder it,
but 2005 is three years fromwhere we are today. It was
reasonabl e for Qrvest to nmake the nmerger conmmitnents it
did at the time, it was reasonable for the Commission to
approve it, and there's sinply nothing in 2001 that wll
et Qnest qualify for mitigation.

Now I would like to turn my attention for
just a few brief nmnutes to the revisions to the nerger
order itself. In considering requests from Quest, it is
i nportant to recogni ze that the service quality program
was the product of settlenent. |In general, we think the

Commi ssi on should think very carefully about disrupting
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the terms of that settlenment agreenment. |f Qwest had
made the sane proposal as Dr. Blacknon testified today

i medi ately after the settlenment was agreed to, under
the terms of the settlement itself, we could have gotten
out fromunder it because we don't like it. But now
that Qwest has | ocked down the nerger approval, which is
what it wanted so desperately back in 2000, and it's
here asking to revise the terms of the contract it
signed and agreed to whol eheartedly, and it's here
asking for relief fromone of the parts that benefits
the custoners in a significant way.

Staff believes that the proposed revisions
need to be viewed in Iight of what custoners and the
conpany get under the plan that this Comni ssion approved
in 2000. If we were starting all over again, we would
certainly consider how strict or |oose to nmake the
per formance standards and how to bal ance the interests
of both the customers and the conpany. But we're not
starting fresh. As Dr. Blacknon testified, Qmest's
proposed revision cuts only in its favor. |It's entirely
one sided. There can be no doubt that this proposed
revi sion benefits only Qvwest. And as it stands today,
Qnest owes custoners $1 MIlion for its failure to
restore service on tine, and it's undi sputed that had

its proposed revisions been in place in 2001, it would
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have pai d not hi ng.

So Staff offered a response by way of counter
proposal, offered an alternative to the existing
mechanism and | think the alternatives were offered for
two purposes. First, Staff believed that its
alternatives would make both the conpany and the
custoners better off on a prospective basis, and just a
few nmonents ago we heard from Qaest that Qmest evidently
prefers the 100% standard that it agreed to. Second,
Staff felt that the alternatives would need to be there
if the Conmi ssion decided the existing nechanismis
unwor kabl e on a going forward basis. | think we don't
quarrel with or dispute that the existing mechani sm
could be inproved upon, but as it's witten and as we
agreed to and signed, it's not unworkable.

So given that, the Staff believes that the
best course for the Conmmi ssion is to honor the origina
agreenent and require the conpany to honor the origina
agreenent that was the product of good faith
negotiations. It should not adopt Staff's proposal over
Qnest' s objections, and we have just |earned that the
conpany is not in favor of Staff's proposals. And it
shoul d not adopt Qwest's proposal over the objections of
both Staff and Public Counsel either. So lastly |I would

just urge the Commission to adopt Staff's position in
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this case.

Thank you.

JUDGE MOSS: Thank you, Ms. Johnston

Ms. Anderl .

MS. ANDERL: Thank you, Your Honor. W did
bring this petition before the Conmission for mtigation
and nodification because we thought that the factors
t hat shoul d be considered in both of those were
interrel ated enough that they bore consideration
together. We do, however, agree that they are separate
and that mitigation is clearly allowed for under the
exi sting agreenent, and so let's look at that first,
because there we don't have to consider the argument of
a deal is a deal and you should live with it.

This is the deal, that Qwest is permtted to
come forth and ask for mitigation, and that's exactly
what we have done. We think that the standard here is
different fromthe Puget standard that was quoted to you
by the other party. The Puget standard, which is set
forth in Public Counsel's comments on page 5, does not
have a public interest test init. It allows Puget to
ask for mtigation only if there are unusual or
exceptional circunstances, but there isn't the
overarching consideration that the Comrission is

directed to look at the public interest in deternining
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whet her mitigation is warranted. W believe that in the
Qnest case, the Commission is mandated to | ook at

whet her there were unusual or exceptional circunstances
but isn't bound to deny the petition for mitigation if
those circunstances don't exist and is bound to | ook at
other factors as well, factors that go toward answering
the question, is the mtigation generally in the public
i nterest.

We think in making that decision, you should
| ook at things |ike what was the purpose of the
standard. And when you ask that question and answer it,
we believe that the purpose of the standard was to drive
i nproved service quality, and the answer is that to that
extent that it worked. Qwest's performance inproved
nmeasurably. W believe that whether you neasure our
performance | ast year with the existing exclusions or
t he additional exclusions that we would |ike to have
i ncluded, that 99.5% which is what we hit on average or
better, is incredible. That's the word that Ms. Jensen
used in her testinony. It's a word that's been sonmewhat
denigrated by the other parties, but we do believe that
it's very good performance, and we think it's relevant
to |l ook at how close we did cone to obtaining that 100%
standard in determ ning whether mitigation is warranted.

We think that the conpany's willingness to
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meke a commtnent as to how the mtigated funds woul d be
directed is relevant to the consideration of whether the
mtigation is in the public interest. W don't think
that's a nodification of the settlenent agreenent at
all. If the other parties would recommend that the
funds be sinply turned back to the conpany for use at
the conpany's discretion, obviously that's acceptable as
well. But we think that all of the those factors,
i ncludi ng the reasons why the conpany nmissed the
standard, how cl ose the conpany got, and what the
conpany would do with the nmitigated funds, are factors
that you consider in addition to whether there were
unusual or exceptional circunstances.

There's been sone di scussi on about whet her

cabl e outages and custoner access constitutes unusual or

exceptional circunstances. | think we could discuss
that, we could perhaps disagree on it, | don't know that
it mtters. In sonme cases, | think they were unusual or
exceptional. Staff suggests that because we needed
custoner access for, oh, gosh, | don't know 63, 000

repair tickets |ast year that needing customer access is
not unusual or exceptional, but |I would suggest to you
that being unable to obtain it in 240 cases is what's
unusual or exceptional. So | agree that needing

custoner access isn't unusual, but that's not what we're
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| ooking at, that's not what we're claimng. Wat we're
claimng is it's quite out of the normto not be able to
get it and to not know i n advance that you're going to
need it, to have the hot tub or the | ocked gate.

It's been suggested in sonme of the closing
statement that even if you give us all of the m sses
that we have tal ked about as bei ng unusual or
exceptional and back those out, we still don't meet the
100% so therefore mitigation wouldn't be warranted in
any event. Again, | don't think that's the standard,
and | don't think we need to show you that but for X Y,
and Z we would have hit 100% | think you have to | ook
at the totality of the circunstances and determ ne
whet her mitigation is in the public interest considering
the factors that | nmentioned a nonent ago.

And | guess -- and so that's the nmitigation,
and | do think that the one thing | would agree with
M. ffitch onis it is an opportunity for the Comm ssion
to send a nessage, but not the nessage that M. ffitch
woul d have you send. | think it's inportant for the
Conmmi ssion to send a nessage that the provisions that
all ow the conpany to ask for mitigation are valid
provisions in the settlenment agreenent. | believe the
way Staff and Public Counsel would read them would be to

read the mtigation provision virtually out of
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exi stence, and | believe this is an opportunity for the
Conmi ssion to send a nessage acknow edgi ng the inproved
servi ce performance

I do want to point out that we're not asking
for mtigation of the entire $1 MIlion credit. W
tried to draw a |ine and say, you know, we're asking for
a nodification to 99.5% and it's only for those nonths
where we didn't neet even what we would like to be the
revi sed standard, we're not going to ask for mtigation
for those nmonths, and that's how we cane to that. So
we're not here today telling you that we ought to not
pay the full $1 MIlion.

Finally, | guess as to the nodification,
believe that is a nore conplex and potentially
concerning issue. | think Ms. Jensen accurately
represented the conpany's position that even though the
100% standard is not the best standard, we prefer it to
Staff's proposals, which are | don't think adequately
devel oped on this record and are probably not --
probably don't even send as good an incentive nessage as
the 100% st andard does, as inperfect as that one is.

Staff suggested though that our request for
nodi fication of the nmerger agreenent benefits only the
conpany, and | really disagree with that. | think that

nodi fying the standard to establish a standard that is
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nmore in the public interest in that it sends a better
nmessage, provides a stronger incentive to the conpany,
is really one that benefits both the conpany and the
public interest and the custoners, the rate payers
indirectly, perhaps nore strongly than the credit would
on their bill. And so we do take exception to the
suggestion that the proposal that we have offered on the

nodi fication is one sided.

Thank you.
JUDGE MOSS: Ms. Anderl, | will put a couple
of questions to you, | think, in light of your argunent.

One is the policy argunent that has been raised with
respect to the Conm ssion nodifying an order that is
essentially approving an agreenent anong a host of
parties in the case of these nerger agreenents or
settl enent agreenents. Let's put the shoe on the other
foot and say that Public Counsel cane in here and said
to the Comm ssion, well, you know, on this other
performance standard over here, Qmest is only perfornmng
at about 24% when it set 100% or 90% as its target, we
t hi nk you should nodify the order by making it a $10
MIlion penalty. Do you think that woul d be good public
policy?

MS. ANDERL: | don't think the result woul d.

I think though that they are permtted under the |ega
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construct that we have in Washington under Title 80 and
34-05 to ask for that.

JUDGE MOSS: Well, |I'mnot tal king about the
legality, the ability to do that, |'m asking about the
policy question as to whether that would pronote in the
future the negotiation of arrangenents |ike this anopng
the parties. | nean Qemest is involved in this kind of
thing frequently before this Conmm ssion and ot hers.

M5. ANDERL: | understand what you're saying,
and | think that -- | think the parties ought to be
allowed to ask, and if they have sufficient basis and
have convi nced the Conm ssion that what they have asked
for is in the public interest, then | think that the
parties live with the outcone.

JUDGE MOSS: You're going to be echoing
M. Berman in the future, a deal is a deal is a deal

MS. ANDERL: | think a deal is a deal is a
deal, and part of a deal is that you can cone back and
renegoti ate.

JUDGE MOSS:  All right.

CHAl RWOVAN SHOWALTER: | just want to, before
you nove to your next question, on this threshold issue,
do you agree that the standard is not sinply is the
proposal better than what's in the agreenent, but that

the proposal is enough better than what's in the
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agreenent that we ought to -- that it conpensates for
openi ng up an agreenment that the parties settled with an
eye toward it lasting for the anticipated period of the
settlenent, that that too is a value that we have to

wei gh?

MS. ANDERL: Yes, absolutely, | think that
any tinme you inplenent a settlenent or an agreenent for
a year, year and a half, there may be | ots of thought,
gee, we would have done this differently, we could have
done it better if only we knew then what we know now,
and so | think the reasons should be conpelling.

CHAI RWOVAN SHOWALTER: So why is it so
conmpel ling here? Let's take a given for the sake of
argunent that either the 99.5% standard or the
alternative is actually better for both custoners and
t he conpany than the 100% st andard, but why does it nake
so nmuch difference? Wy not live with this? Wy is
this particular provision so significant?

MS. ANDERL: Well, | guess part of it is
because it is the $1 MIlion cliff with no perceivable,
at least on nmy part, custoner benefit as |ong as Qnest
is providing a good and high | evel of performance. |
guess part of it is that we know nore now, and | guess |
just got done saying nmaybe that's not enough. But |

think it does go to the incentive that the conpany has
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and the nessage that is being sent to the conpany.

You know, that said though, if you don't find
the reasons conpelling, then as | think we have said,
the mtigation may get us to where we need to go.
mean the mtigation may allow you to take into
consideration the factors that we are asking you to
consider to modify, and you nmay say, no, we think that
we want the conmpany to continue to adhere to a 100%
standard, it nekes us nervous to change the agreement,
but all the factors that you presented to us in support
of nodifying the petition and nitigation are enough to
mtigate it. And | think that sends a good nessage to
t he conpany as wel |

COW SSI ONER HEMSTAD:  Why woul dn't you sit
down with the other parties in view of the coments
made, they have concerns too about the efficacy of sone
of the other standards and whether with the benefit of
hi ndsi ght sonme of them m ght have been done differently
or better from somebody's perspective, why woul dn't you
sit down and have that conversation about renegotiating
the entire package of performance standards rather than
com ng to us and asking us to change one?

MS. ANDERL: We could do that. Partly the
petition was driven by the time |line that's set forth in

the agreement where we had to ask for mitigation by the



1818

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30t h of January, and we felt that it was fair to rol
both pieces together. So partly it's been a tinme line
that is in some ways artificial but in some ways real

We could. We did have sonme di scussions.

JUDGE MOSS: | just have one other brief |ine
or, well, | hesitate to say question because it always
turns out --

MS. ANDERL: |'msorry?

JUDGE MOSS: It always turns out to be nore
t han one question so | won't say one.

MS. ANDERL: More than one, right.

JUDGE MOSS: And sone in this room at | east
have heard ne before paraphrase, or perhaps it's even a
quote, froml believe it was Justice Cardoza who
observed that the public interest standard is an enpty
vessel into which substance nust be poured. And |I'm
curious in listening to your argument what you nean when
you think of in the public interest. And I'mthinking
in terms of, do you nmean it would pronpte the public
interest in some fashion to relieve Qwest fromtwo
thirds of its credit obligation or that it would sinply
be consistent with the public interest to do that or
perhaps an even | ower standard that it would at |east
not be inconsistent with the public interest to do that?

Where are you falling within that range?
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MS. ANDERL: Definitely consistent with, and
if I think it through for a monent, | think it would
promote the public interest for the reasons that |
described. That in part because of how Qwest has
proposed that the funds would be directed, in part
because of how the standard and the settl enent agreenent
drove | think a behavior that the Conmi ssion desired.
And in looking at that, | think that perhaps the
overarching goal of the public interest would be to
promote good service. To the extent that that goal was
achieved or at least driven by to sone extent the
overall standards, to the extent that the conpany
provi ded good service and yet still would pay in essence
be the npst severe penalty on a neasure, those are
i nconsistent, and so nmitigation of sone part of that
woul d pronmote the public interest.

JUDGE MOSS: Wy wouldn't it prompote the
public interest even nore to decline to mtigate and
make Qmest work even harder towards not having to pay
any penalties next year?

M5. ANDERL: | think that what | have heard
is a general consensus that the standard is one that the
conpany will likely fall off the cliff on al nost every
nonth, and | don't know how declining to mitigate it in

any way would force the conpany to work harder. | think
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the conpany right now drives toward 100% and it has
fallen short by, you know, 2 or 3 or 4/10 of a percent
frommonth to nonth, but | don't know how failing to
mtigate that would drive us any harder

JUDGE MOSS: And there's just one thing in
that connection that concerned ne a little bit in your
petition, and that is it seems to ne, and help nme if I'm
reading this wong, but it seenms to ne that there's a
suggestion in there that if there is not nmitigation of
this penalty that the conpany will take that as a
di sincentive to performance, and | was a little
concer ned about that suggestion.

MS. ANDERL: No, because there are a | ot of
ot her incentives that we have for good performance as
well, not just this penalty. And | know we put in the
petition, you know, it doesn't matter if we perform
at --

JUDGE MOSS:  60%

MS. ANDERL: -- 60% - -

JUDGE MOSS: And 59% i n other places.

MS. ANDERL: -- or 59%or 95% and that's
true, and we did that to make a point, you know, so that
it did junmp out at you. But we have --

JUDGE MOSS: Well, the conmpany went so far as

to say it mght be forced to direct its resources
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el sewhere if it does not receive mtigation, and that's
the part that |I'm concerned about.

MS. ANDERL: Well, and |I think we need to
read that in the overall understandi ng of what our
i ncentives are for providing good service, and that is
that we would |ike to keep our custonmers happy. That is
that if we miss these two day repair intervals, we are
obligated to do other things as well, individua
custoner credits. It costs us nore in resources to, you
know, to perhaps dispatch again or handle additiona
repair calls, repeat calls if we haven't fixed sonething
by day two, the custoners call again, we have the repair
center or the business office that gets additiona
calls.

So | think it's not accurate to suggest that
the $1 MIlion penalty is the only incentive that we
have driving us either positively or negatively. W
have a | ot of other incentives to run our business well
And | think M. Jones explained to you how inportant it
is for us to restore the out of service tickets for
reasons | think that are entirely separate from whet her
we're going to pay $1 MIlion or not, but this is a
factor.

JUDGE MOSS: Okay, that's all | have

Okay, well, we thank you all very nuch for
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your very able presentations over the course of the |ast

coupl e of afternoons, and the Conmission will take the
matter under advisenent, and we will not expect any
witten briefs, and we will act in due course.

Qur record is closed, thank you.

(Hearing adjourned at 4:25 p.m)



