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I. ISSUE

The Washington Utilities and Transportation Commission (Commission) asked the
parties to address the following question: “Would RCW 19.405.030(3), which pertains to
“undepreciated investment in a fossil fuel resource,” potentially apply in a future Commission
proceeding involving resources other than a “coal-fired resource,” considering the definitions of
“coal-fired resource” and “fossil fuel resource” in RCW 19.405.020?” The short answer is yes.

II. DISCUSSION

Public Counsel Unit of the Washington State Office of the Attorney General’s (Public
Counsel) answer to question posed by the Commission turns on canons of statutory
interpretation. Here, as with the definition of retirement or the use of past tense language, the
Commission should apply the plain meaning when presented with clear language, and assume
the Legislature says what it means.! Unlike the dispute over the undefined term retirement,
however; this concerns two terms, both of which are defined separately in the statute.? If a term
is defined in a statute, the courts must use that definition.? “When the Legislature uses two
different terms in the same statute, courts presume the Legislature intends the terms to have
different meanings.”* Because coal-fired resource is defined separately from fossil fuel, and both
terms are used RCW 19.405.030 we should presume that the Legislature intended them to have
different meanings in the statute.

Further, the Commission looks to the whole statute, rather than the single phrase at issue,

U Univ. of Wash. v. City of Seattle, 188 Wn.2d 823, 832, 399 P.3d 519 (2017).

2RCW 19.405.020.

3 Blue Diamond Group, Inc. v. KB Seattle 1, Inc., 163 Wn. App. 449, 266 P.3d 881 (2011).
4 Densley v. Dep’t of Ret. Sys., 162 Wn.2d 210, 219, 173 P.3d 885 (2007).
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in ascertaining the Legislature’s intent.’ The findings or intent section of a statute may be “an
important guide in determining the intended effect of the operative sections.”® “A statutory
statement of intent can be crucial to the interpretation of a statute.”’ In enacting the Clean Energy
Transformation Act (CETA), the Legislature intended for Washington to “lead[] the transition to
a clean energy economy...by transforming its energy supply...and ensuring that the benefits of
this transition are broadly shared throughout the state.”® The Legislature further intended that in
the transition to clean energy, the Commission “ensure that all customers are benefiting from the
transition” and “provide safeguards to ensure that the achievement of this policy does
not...impose unreasonable costs on utility customers.” The intent section also describes the
public interest standards as “equitable distribution of energy benefits and reduction of burdens to
vulnerable populations and highly impacted communities; long-term and short-term public
health, economic, and environmental benefits and the reduction of costs and risks; and energy
security and resiliency.”!? Leading the transition to clean energy, with fair rates for customers,
and consideration of the socioeconomic and environmental impacts are the foundational values
the Legislature built the entire statute upon. Any construction of the terms within the statute
should bear these statements of intent in mind.

Applied here, the term “fossil fuel” in RCW 19.405.030(3) must have the meaning as

5 In re Sehome Park Care Ctr., Inc., 127 Wn.2d 774, 778, 903 P.2d 443 (1995).

6 State v. Reis, 183 Wn.2d 197, 212, 351 P.3d 127 (2015).

7 Food Servs. of Am. v. Royal Heights, Inc., 123 Wn.2d 779, 788, 871 P.2d 590 (1994).
$ RCW 19.405.101(1).

RCW 19.405.010(2)

10RCW 19.405.101(6).
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defined in 19.405.020(19): “"Fossil fuel" means natural gas, petroleum, coal, or any form of
solid, liquid, or gaseous fuel derived from such a material.” This definition is different than, and
broader than, “coal-fired resources” which is limited to “coal-fired generating units.”'! A fossil
fuel generating resource would include coal, petroleum and natural gas-fired generating units.
Accordingly, if a fossil fuel plant other than coal “has been retired” the Commission must allow
undepreciated assets into rates.

The application of RCW 19.405.030(3) beyond coal-plants emphasizes the importance of
limiting this subject to a generating resource “that has been retired from service.”'? The
Legislature intended this subsection to be limited to a situation involving a true retirement, not an
accounting change. The Commission should not permit self-serving and scope-limited arguments
advanced by Puget Sound Energy (PSE) and Avista Corporation d/b/a Avista Utilities (Avista) to
set the standard for the retirement of all remaining fossil fuel generating resources in Washington
State.

Finally, Public Counsel notes that in construing a statute the Commission must avoid
absurd results. Courts must “presume the legislature did not intend absurd results and thus avoid
them where possible.”'® An absurd result would be incentivizing companies to increase capital
investments in fossil fuel generating resources, including coal-fired plants by permitting rate
recovery when the company transfers ownership, but the plant does not cease operating and
emitting greenhouse gases. Otherwise, the intent of the Legislature to encourage the cessation of

fossil fuel plants and carbon emissions would be frustrated.

1 RCW 19.405.020(7)(a).
12 See Public Counsel Post Hearing Brief at 15-17, 99 46-53.
13 State v. Weatherwax, 188 Wn.2d 139, 148, 392 P.3d 1054 (2017).
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III. CONCLUSION

The principles of statutory construction favor the simplest answers that produce the
results intended by the statute as a whole.

The full effect of the statute in question hinges on the Commission's interpretation of the
term retirement and the past tense nature of the phrase “has been retired” in RCW 19.405.030(3).
Any analysis of whether this statute allows for the depreciation of plants other than coal-fired
resources should consider these questions in tandem.

Ultimately, if the Commission’s interpretation of the statute is not as the Legislature

intended, the Legislature may amend the statute to bring greater clarity to future determinations.
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