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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

In the Matter of the Petition )
of )

THE BURLI NGTON NORTHERN SANTA
FE RAI LWAY COVPANY ( BSNF)

)
) DOCKET NO. TR-990656
) Volume |V

) Pages 50 - 69

to I ncrease Passenger and )
Freight Train Speeds to )
BSNF' S Rai | road Between the )
Sout hern Most Boundary of )
Seattle's City Limts to the )
Nort hern Most Boundary of the )
City of Tacoma. )

A prehearing conference in the above matter
was held on Septenber 20, 2001, at 9:57 a.m, at 1300
Sout h Evergreen Park Drive Sout hwest, O ynpia,
Washi ngton, before Adm nistrative Law Judge C. ROBERT
WALLI S.

The parties were present as follows:

THE CI TY OF PUYALLUP, by ARTHUR "PAT"
FI TZPATRICK, City Attorney, 218 Wst Pioneer, Puyall up,
Washi ngton 98371.

BURLI NGTON NORTHERN SANTA FE RAI LWAY COWVPANY,
by ROBERT E. WALKLEY, Attorney at Law, 20349 Nort heast
34th Court, Sammam sh, Washi ngton 98074.

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by JONATHAN THOWPSON, Assistant Attorney
General, 1400 South Evergreen Park Drive Southwest,
Post O fice Box 40128, O ynpia, Washington 98504.
Al so Present: M ke Rowswel | .

SOUND TRANSI T, by JORDAN WAGNER and MELI SSA
FLORES, Attorneys at Law, 401 South Jackson Street,
Seattle, Washington 98104. (Via bridge line.)
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PROCEEDI NGS

JUDGE WALLIS: Let's be on the record,
pl ease. This is a prehearing conference in the matter
of Commi ssi on docket nunmber TR-990656, which is the
petition of the Burlington Northern and Santa Fe
Rai | way Conpany for nodification of an order regul ating
the speed of passenger and freight trains in Puyallup
Washi ngt on.

This conference is being held Septenber 20th
of the year 2001 at A ynpia, Washington before
Admi ni strative Law Judge C. Robert Wallis. Judge Moss,
who is the assigned presiding judge for this
proceeding, is unable to be with us today and asked ne
to convene the proceeding in his stead. At this tine,
I would Iike to call for appearances and begin with
persons who are present in the hearing roomand with
the petitioner, the Burlington Northern and Santa Fe
Rai | way Conpany.

MR. WALKLEY: Thank you, Your Honor. M name
is Robert E. Wal kley, attorney at |aw, 20349 Nort heast
34th Court, Sammam sh, Washi ngton, 98074-4319.

Tel ephone and fax nunber, (425) 868-4846. E-mail is
rewal kl ey@arthlink.net. |'mrepresenting the
Burlington Northern and Santa Fe Rail way.



JUDGE WALLIS: For the City of Puyallup?

MR. FI TZPATRI CK: Thank you, Your Honor. My
name is Arthur Fitzpatrick. | represent the City of
Puyal lup, city attorney. M address is 218 West
Pi oneer, Puyallup, Washi ngton, 98371. Tel ephone nunber
is (253) 770-3324, and fax nunmber is (253) 770-3352.

JUDGE WALLIS: Conmi ssion staff?

MR, THOMPSON: This is Jonathan Thonpson,
assistant attorney general. M address is 1400 South
Evergreen Park Drive Southwest, O ynpia, 98504, and ny
t el ephone nunber is (360) 664-1225.

JUDGE WALLIS: For Sound Transit?

MR, WAGNER: Good norni ng, Your Honor
Jordan Wagner, |egal counsel for Sound Transit, along
with Melissa Flores. OQur address is 401 South Jackson
Street, Seattle, Washington, 98104. M tel ephone
nunber is (206) 398-5224.

JUDGE WALLI'S: For Washington State
Department of Transportation?

MR. STIER M nane is Jeff Stier, assistant
attorney general, representing Washi ngton State
Department of Transportation public rail division, and
nmy address is P.O Box 40113, O ynpia, Washington
98504. My phone nunber is (360) 753-1623.

JUDGE WALLIS: Prior to going on the record



this norning, we did discuss with the parties a
procedural status of this matter and the docunents that
recently have been filed and presented. The City by
M. Fitzpatrick on August 20 of this year filed with
the Commi ssion a nenorandum of understandi ng between
the City and the Burlington Northern and Santa Fe
Rai | way Conpany, which it believes will resolve the
i ssues in this proceeding, and based upon the
presentation of this docunent, the City wishes to
withdraw its request for an adjudication; is that
correct, M. Fitzpatrick?

MR. FI TZPATRI CK: That is correct.

JUDGE WALLIS: In addition, the parties have
jointly presented this norning a draft Comm ssion order
which they've titled "Proposed Order Granting Petition"
by which they propose that the Conmi ssion resolve the
issues in this proceeding by accepting the Menorandum
of Understanding; is that correct?

MR, THOMPSON: That's essentially correct;
al t hough, there are a couple of other conditions that
were agreed to between BNSF and Staff that are in
addition to those set out in the Menorandum of
Under st andi ng.

JUDGE WALLI'S: Would you describe those very
briefly for the record, please?



MR, THOMPSON: They are set out, actually, in
t he Proposed Order Granting Petition, and the first
concerns that the Railroad would be permtted to
observe existing speed limts until such tines as the
conditions in the MOU are nmet as head end restrictions
as opposed to rear end restrictions.

JUDGE WALLIS: On the engine instead of the
caboose?

MR, THOMPSON: Right. 1In other words, the
speed is nmeasured at a point -- once the train passes
t he point, the engine speed can be increased is the
i dea rather than the whole train having to pass the
point. The other concerns the installation of a
repeater traffic signal at 15th Street Southeast.
That's al so described on Page 3 of that proposed order

There are al so stipulations concerning the
Rai | road gi vi ng advance notice to both the City and the
Commi ssion in the event that it increases speeds above
those that it's indicated it wants authority to operate
at this point, and those are set out in further detai
in the proposed order as well

JUDGE WALLIS: M. WAl kley?

MR, WALKLEY: It's a little confusing.
Actually, the current head end restrictions are being
changed to rear end restrictions; is that right?



MR, ROABVELL: It's the other way around

MR. WALKLEY: The net result is that trains
will be able to proceed through crossings at a higher
speed once they've passed the -- Mke, could you
explain exactly what it is?

JUDGE WALLIS: M. Rowswell, would you
identify yourself for the record, please?

MR. ROABVELL: |'m M ke Rowswell. |'mthe
rail safety manager here at the Conmi ssion, Comi ssion
staff --

JUDGE WALLIS: Is this evidence as opposed to
representation? | just read the Suprenme Court case
that says the Conmi ssion cannot consider evidence that
is not sworn.

MR, ROAMBVELL: It's not ny decision. It's an
expl anati on.

JUDGE WALLIS: Wiy don't we dot all our I|'s
and cross all our T's and ask you to raise your right
hand.

(Wtness sworn.)

JUDGE WALLIS: Pl ease proceed.

MR, ROAMBVELL: Currently the way the orders
are witten and understood by all parties on speeds
t hrough Puyal l up and other places is that the train
nmust proceed at the speed indicated, say, 30 mles an



hour if that is it, through the entire train until that
entire train passes, say, a specific point, a crossing.

The proposal made by Burlington Northern and
Santa Fe Railway and accepted by Staff and proposed by
Staff is that as soon as the head end of the train, the
| oconptive of the train, passes a crossing specific
point, the train nay then speed up to the next higher
speed that's allowed. So that's the difference that's
bei ng proposed.

MR, WALKLEY: | concur, Your Honor. | was
nmonentarily confused by it nyself. The other thing
woul d just comrent on is that the order, of course,
speaks for itself, the proposed order. It is a result
of several weeks of careful work and negoti ation
between the parties, but the other thing to note is
that the order contenplates a phased-in approach to
speed increases, but with the additional agreenent by
the Railroad that it will notify Comm ssion staff as
each of these phases, the work of each of the phases is
conpl eted so that they can verify that the signals or
other installations are in and function as intended.
That's anot her protection.

I mght also add just sinply for the record
that this proposed order constitutes an agreed
settl enent al so between Burlington Northern Santa Fe
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and the Uilities Conmission in terms of the continuing
di scussi ons about the extent of the Conmi ssion's
jurisdiction in the speed area given federa

preenption. So this not only represents an agreenent
between the Railroad and the City represented by the
Menor andum of Understanding, but it also represents a
proposal for the conm ssioners as an agreenent between
the Comni ssion and the Railroad as to how to settle any
potential controversies of this case concerning the
[imts of jurisdiction

JUDGE WALLIS: Does the order purport to
af fect others and ot her proceedi ngs?

MR, WALKLEY: No, Your Honor.

JUDGE WALLIS: M. Wagner, does Sound Transit
concur in the proposal that's been di scussed?

MR. WAGNER: Yes, we do.

JUDGE WALLIS: M. Stier, is that true also
for WSDOT?

MR. STIER Yes, it is.

JUDGE WALLIS: 1'd like to mark as Exhibit 1
for identification a five-page docunent, the first page
of which is a letter on letterhead of the City of
Puyal | up, office of the city attorney, dated August
16th, 2001, and filed with the Conmi ssion on August 20,
2001. It purports to be signed by M. Arthur



Fitzpatrick, Puyallup city attorney. M. Fitzpatrick
is that your signature?

MR FI TZPATRICK: That is my signature, Your
Honor .

JUDGE WALLIS: Is there objection to
receiving this as Exhibit 1? Let the record show there
is no response and it is received.

I"m marking as Exhibit 2 for identification a
docunent consisting of five pages, the first page of
which is entitled "Docket No. TR-990656, Proposed Order
Granting Petition.”™ This is the docunent the parties
have di scussed in which they suggest | anguage for the
Conmi ssion to use in accepting the Menorandum of
Under st andi ng and i nposi ng conditions that have been
agreed between the Comm ssion staff and the Railroad;
is that correct?

MR. THOWPSON: That's correct, Your Honor. |
woul d also note that it was pointed out to me by our
court reporter that our caption nay not be the correct
caption for this case, but with that nodification,
think this represents what you' ve indicated.

JUDGE WALLIS: We will endeavor to correct
any mnor technical matters prior to presenting it to
the Commi ssion for their potential signature. |1s there
objection to receiving this docunent? Let the record



show there is no response, and it is received as
Exhi bit 2.

At this time, | would like to ask the parties
for a brief description of why in their viewit is both
consistent with pertinent |aw and consistent with the
public interest that the Conm ssion accept the proposa
that's being presented and enter the order that's been
proposed. Again, let's begin with the petitioner
M. Wal kley?

MR. WALKLEY: Thank you, Your Honor. The
Menmor andum of Under st andi ng and the proposed order were
both negoti ated by people working very hard to work
together to nmake certain inprovenments to the crossings
specified in the Menmorandum of Understandi ng. The
entire project is intended to inprove the safety but
nore directly to inprove the efficiency of the rai
lines traveling through the City of Puyallup

As the Railroad continues to increase the
utilization of its corridor, Sound Transit adding
service as well as the nornmal freight service it's
handl ed, it was necessary to do a thorough job anpbng
various parties of various interests to nake sure that
t hese proposed speed increases were done in a manner to
which all of the parties could work together to
i mprove. For exanple, it's understood, for instance,



that the City and the Railroad are working together on
what's called the 15th Street intertie project, and
that's a case where the City and the Railroad are
wor ki ng together to inprove a traffic signal down on
15t h Sout heast .

It is ny belief that both the Menorandum of
Under st andi ng and the proposed order benefit the public
as well as the railroad conpany and the others here
today in several respects. One is that instead of
engaging in potentially very expensive litigation both
between the Railroad and the City as well as
potentially the Railroad and the Commi ssion over such
i ssues as jurisdiction or whether sonething is or is
not a | ocal safety hazard and other matters which could
potentially take years, the parties have found a way to
protect all of their interests and at the sane tinme get
the job done. So it is the Burlington Northern
Santa Fe view that we've received splendid cooperation
both fromthe City of Puyallup and the Commi ssion
staff, and we wish to thank them for that cooperation.

JUDGE WALLIS: Thank you, M. Walkley.

M. Fitzpatrick?

MR. FI TZPATRI CK:  Thank you. The City's
position is that this does benefit the City and the
community of Puyallup. Mst concerns were regarding



safety. There are a nunber of issues that the

Menor andum of Under st andi ng addresses. The City is
currently working on an above-grade crossing project,
and BNSF has agreed to cooperate and commt suns of
noney within this Menorandum of Understandi ng which
basically relieves the City of having to go through a
nore formal and separate process for that issue.

In addition, the Menorandum of Under st andi ng
addresses requirenments of BNSF and Operation Lifesaver,
and the phasing of the train speeds, it's the City's
position, will give the community sone confort and
understandi ng. The train speeds won't be increasing
from30 mles an hour to 50 miles an hour overnight.
They will phase in, and they will understand and better
recogni ze that those train speeds are increasing.

It's the City's position that the Menorandum
of Understandi ng addresses the issues of the citizens
and the City's elected officials. After numerous
public hearings and public comment, the city counse
was confortable with the Menorandum of Understandi ng,
and it appears that the proposed order incorporates al
the major portions of that Menorandum of Under st andi ng
and expands upon themto sone degree. So it's the
City's position that this does acconplish and take care
of the issues that the City of Puyallup had.



JUDGE WALLI'S: Thank you. Comnri ssion staff?

MR. THOWPSON:  Your Honor, | mght just
address a matter that hasn't been specifically
addressed by either of the two earlier coments, and
that is the position that Staff has taken to stipul ate
to vacation of prior orders, and the reason we think
that is appropriate is because of the state of the |aw.
Wth federal preenption, the Conm ssion does have
authority under its own state statutes to fix speed
[imts within city limts, but that is subject to the
preemption by the Federal Railroad Safety Act where the
Federal Railroad Adm nistration has seen fit to
regulate in the area of safety, and there are speed
limts set by the Federal Railroad Administration for
various classes of track

The Conmi ssion recently codified the burden
of proof for cases such as this at WAC 480-62- 155, and
basically, that provides that when the railroad
petitions the Commission for a speed increase beyond an
exi sting speed order, it need only show that it would
be allowed to go faster under federal regulation, and
at that point, the burden shifts to either Staff or the
City, for exanple, to prove that there is an
exceptional circunstance, sonething that is referred to
in statute as essentially a local safety hazard that



necessitates the need for a nore stringent state
standard, and that's the context in which these
negoti ati ons took place. So the Railroad has made its
stipulations to nitigate certain rail-related hazards
in that setting.

The additional conditions that Staff has
agreed to probably need a little bit of additiona
explanation. | think that the Staff's feeling on
changi ng the existing speed restrictions that will stay
in place until certain things are acconplished by the
Rai |l road, the Staff has stipulated to allow those to be
observed as head end restrictions rather than rear end
restrictions, and the reason for that is basically, |
guess, the hazard presented by the train is at its head
end rather than its rear end, so there is effectively
no detriment to safety in allow ng that change from
Staff's point of view

Anot her inportant matter was that if the
rail roads do for sone reason get the authority, federa
authority to operate at a higher speed Ilinit than they
are currently indicating, they have agreed to alert the
City as well as the Conmi ssion of that fact, and that
woul d provide the Conmi ssion or the City the
opportunity to reassess whether conditions were nore
stringent and nake a case for that if they see fit, so



we see that as being consistent with the public
interest, and that's Staff's view of this settlement.

JUDGE WALLIS: Thank you, very much.

M . Wagner, do you have anything to add?

MR. WAGNER: Just a little. W concur with
the comments of BNSF and Puyal lup. W believe that the
limts are within the established |inits set by the
Federal Railroad Administration, and the settl enent
will result in increased efficiency and safety for mass
transit, which we believe is also consistent with the
public interest.

JUDGE WALLIS: M. Stier?

MR. STIER | would like to concur with
statenments of Sound Transit and BNSF, and it's the
position of DOT that this settlenent benefits the
public in intercity travel while addressing safety
i ssues and efficiency issues, and nost inportantly, it
addresses | ocal concerns and federal jurisdictiona
issues, and | think it's a really good step toward
dealing with this issue. | think we made a | ot of
progress in this process. | think everybody has worked
really hard to do that, and | do appreciate it very
nmuch.

JUDGE WALLIS: Thank you, M. Stier
M. Wl kl ey?



MR. WALKLEY: Your Honor, just a mnor
correction or clarification for the record. The order
provides that the Railroad will give notification to
the Conmmi ssion staff for various tines, and it was
contenplated that Staff would notify the City, so there
is no direct notification fromthe Railroad to the
City, but there is a provision in various tinmes given
in the proposed order during which notification takes
pl ace.

In addition, the City and the Railroad agreed
on tines that are reflected in this order before which
certain things could be acconplished. That's nerely a
m nor comment on the earlier comments.

JUDGE WALLIS: M. Fitzpatrick and
M . Thonpson, do you agree with that statenent?

MR, THOMPSON: Yes, Your Honor. | was in
error on that.

MR. FI TZPATRI CK:  Exhi bit A does incorporate
sonme specific dates, for the nost part, for the
i ncreases, so the City is on notice of the
i npl ementati on dates of those.

JUDGE WALLIS: By Exhibit A, you nean, the
menor andunf

MR, FI TZPATRI CK:  Yes, Exhibit A to the
menor andum



JUDGE WALLIS: The parties waive an initial
order and agree to the presentation of the proposal and
the record in this matter to the Conm ssion for the
Conmi ssion's decision; is that correct?

MR, WALKLEY: Yes, Your Honor.

MR. FI TZPATRICK: It is, Your Honor

JUDGE WALLIS: M. Wagner, M. Stier, is that
correct?

MR. WAGNER: Yes, that is correct.

JUDGE WALLIS: The process that we anticipate
is that the Commi ssion will consider establishing a
time and place for menbers of the public to comrent on
this. That may be done during a Conm ssion open
neeting. It may be done in an adjudicative format or
open neeting format, which are very simlar in nature.
We will consult with the conmissioners as to the exact
process. |s that acceptable to the parties?

MR, WAGNER:  Yes.

MR. WALKLEY: Yes.

MR. FI TZPATRI CK:  Yes.

MR. THOWPSON:  Yes.

JUDGE WALLIS: Is there anything else the
parties would like to add to correct or suppl enent
anyt hing that has been said this nmorning? Let the
record show there is no response.



I want to add to the congratul ati ons and
wor ds of appreciation that the parties have expressed
regardi ng each other. On behalf of the Commi ssion, we
truly appreciate the parties' efforts and the success
of those efforts in resolving the issues. It does
appear certainly that the parties believe that this
proposal does satisfy the public interest as well as
the requirenments of law, and we are expressing those
congratul ati ons on behal f of the Comn ssion

Wth that, we will conclude today's session
and the parties and the public will receive notice of
any further proceedings in this matter. Thank you very
nmuch.

(Prehearing conference concluded at 10:27 a.m)






