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SYNOPSIS
1.
On February 4, 2008, Administrative Law Judge Dennis J. Moss, filed with the Commission Order 02 DENYING TO INTERVEVE and DISMISSING COMPLAINT.  Though suggesting certain operations of Kenmore Air Harbor, LLC, (Kenmore) which may not be subject to exemption under U.S.C. s 41713(b) (1) 1 he declined to consider them in the Order.  Likewise, no consideration was taken of those actions by Kenmore which are not “related to a price, route or service” 2.  The Order is incomplete in its analysis and conclusions and should be modified.
DISCUSSION
2.
From the out set there has been confusion between the parties subject to the complaint.  Kenmore Air Express (KAE) is a functional arm of Kenmore Air Harbor, LLC.  They are one and the same.  Kenmore cannot be separated from KAE.  The initial complaint of Seatac Shuttle against Kenmore was inclusive of all operations of Kenmore.  While initially the specific violations of the KAE operating arm of Kenmore were cited, 
1
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it was expected that investigation would reveal the scope of the violations by Kenmore as a whole.  These violations were detailed in Seatac Shuttle’s Answer and involved Kenmore’s Lake Union Operations. 3 
Seatac Shuttle further sought to have the Commission enforce those provisions of the Washington Administrative Code that apply to Auto Carriers that do not affect “price, route or service”.  No discussion or determination of this obligation of the Commission was made by the ALJ within the Order.

EXEMPTION

3.
While the ALJ concludes the Kenmore is not subject to ADA for its Oak Harbor-Boeing Field route he leaves open the question of Lake Union 4.  Lake Union operations were specifically addressed in the Answer of Seatac Shuttle but were for some unfathomable reason treated as if they should be the subject of a separate complaint. 5
4.
As pointed out by the ALJ 6 an air carrier is by definition “a citizen of the United States undertaking by any means, directly or indirectly, to provide air transportation”, air transportation being defined as “foreign air transportation, interstate transportation, or the 
3
ANSWER to SUMMARY DETERMINATION; Seatac Shuttle para 5

4
Note 8 pg 4 Order 02
5
 Note 9 Pg 5 Order 02
6.
Order 02 at para. 13










pg 2

transportation of mail by aircraft”.  The ALJ attempts to divorce any foreign or interstate operations 7 from the operations of KAE and no claim of carrying mail has been made by 
either the respondent or the ALJ.  Neither Kenmore nor its subsidiary have any through ticketing arrangements with any interstate or foreign carrier.  Kenmore does not meet the test of an air carrier.  Merely dropping passengers off at a third airport via ground transportation without any interstate or international connections provided or required does not imply interstate or foreign air transportation.
5.
The ALJ did address the issue of “service” 8.but did not look beyond Morales for guidance.  In Weiss v. El A. Israel Airlines, Ltd., 471 F. Supp. 2d 356 (S.D. N.Y. 2006) the Court found that the “Key to determining whether actions by airline personnel are "services," for purposes of preemption by Airline Deregulation Act (ADA), is extent to which those actions are commonplace and ordinary, and relate directly to air travel”.  At no point was the ALJ, Staff or the Respondent able to point to a single instance where provision of ground transportation by an air carrier is “commonplace and ordinary, and relate directly to air travel”.  It is not; it is unique and unnecessary to the provision of air transportation.
7.
note 8, pg 4, Order 02
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COMPLIANCE WITH WAC 480-30
6.

While Seatac Shuttle does not agree with the conclusions of the ALJ with regard to exemption under ADA for the reasons stated, if one were to accept that premise one cannot escape the obligation of the Commission to regulate those aspects of an auto transportation provider within the State of Washington that relate to safety, insurance and licensing.  As it has been determined that absent ADA, which only encompasses those operational aspects relating to price, route or service, Kenmore would be required to comply with the full force of RCW 81.68, it must comply with those State mandated requirements which serve to protect the public and do not affect price, route or service.  Accordingly Kenmore must be held to the safety standards required by WAC 480-30-191,206,213,221,231 and 256 at a minimum.  The court stated in Harrell v. Champlain Enterprises Inc., 200 A.D.2d 290, 613 N.Y.S.2d 1002 (3d Dep't 1994), “Though the 
preemption language in the ADA relating to rates, routes, or services is to be broadly construed, the word "services" is not coextensive with airline safety and the traditional role of state law is to be maintained.”
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INTERVENTION
7.
Intervention by affected parties is integral to this complaint.  There is no precedent for air carriers operating scheduled ground transportation in any court or in any interpretation of ADA.  The effect of a ruling by the Commission will have national implication and will be used as precedent in any subsequent cases, therefore it directly affects the ability of regulated carriers to conduct business, not only in Washington State, but through out the nation.  To deny a regulated carrier leave to participate in this proceeding is not only with out merit but the effect of this proceeding on all regulated carriers is most certainly sufficient to justify intervention in this adjudicatory proceeding.
CONCLUSION
8.
Order 02 did not correctly apply the terms air carrier or air transportation and did not consider the non-price, route or service related sections of WAC which are not exempted from regulation under ADA.  Intervener status must be granted to the requesting party.
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PETITION
9.
Seatac Shuttle petitions the Commission  and requests that Order 02 be set aside and that MOTION ON BEHALF OF COMMISSION STAFF FOR SUMMARY DETERMINATION
be reviewed and denied with the totality of facts included in the review
Dated this 19th Day of February, 2008

Seatac Shuttle, LLC

--------------------------------------
Michael Lauver

Vice President
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