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PROCEEDI NGS

JUDGE MOSS: Let's be on the record. Good
afternoon, everyone. W are convened in the
Conmi ssion's hearing roomin the matter styled: In Re
the Matter of Avista Corporation doing business as
Avista Utilities Request Regarding the Recovery of
Power Costs Through the Deferral Mechani sm Docket No.
UE-010395. This is actually our second prehearing
conference in this proceeding. | might even say this
is sort of a Phase 2, alnost, in that we had an
intervening settlenment that was approved by the
Conmi ssion, and that had a proviso in it that in the
event of certain material devel opnments, then we could
revisit the matters under consideration in this docket,
and that is where we are today, so Avista filed,
believe it was August 2nd?

MR. MEYER  That's correct.

MR. FFI TCH: Your Honor, | apol ogize for
interrupting. |I'mjust recalling that there may be
peopl e who wanted to listen in on the bridge, and
hadn't inquired whether it was open or not.

JUDGE MOSS: |s anyone on the bridge |ine?

MR. BROOKHYSER: Yes, Your Honor. This is
Donal d Brookhyser for BP Energy.



JUDGE MOSS: We' |l take appearances in just a
mnute. | just wanted to see whether or not it was on
and you have confirmed that for nme, so I'll get back to
the bridge line folks in a nonent. Was that all you
wanted to do, M. ffitch, was to confirmwe are, in
fact, broadcasting?

MR, FFI TCH: Yes.

JUDGE MOSS: Thank you for bringing that to
ny attention. In any event, as | was saying, back on
the 2nd of this nonth, Avista did file a petition, and
one of the points we want to discuss today is what
exactly the nature of that petition is. That may have
sonme bearing on how we do some docketing at this stage
or further down the |ine.

I will just note in particular now that the
settl enent agreenent that | nentioned earlier provided
that Avista could ask the Commission in this docket to
alter, amend, or term nate, and we will want to discuss
that a little bit, particularly in connection with
prospective filings that are alluded to in the petition
itself, but the first order of business, as usual, is
to take appearances, so let's do that, and we will
start with M. Meyer for the Conpany.

MR, MEYER: Appearing on behalf of Avista,
David Meyer.



JUDGE MOSS: We will take the short form of
appearances, as M. Myer just did, except for those
who are entering their appearance for the first tinme.

I think we had M. Sanger before, didn't we?

MR. VAN CLEVE: We nay have, Your Honor. 1I'm
Brad Van Cl eve on behal f of the Industrial Custoners of
Nort hwest Utilities.

JUDGE MOSS: Sane firn®

MR. VAN CLEVE: Sane firm

MR. FFITCH: Sinon ffitch, assistant attorney
general , Public Counsel.

MR, TROTTER: This is Don Trotter, assistant
attorney general, and | also want to enter the
appearance of Jonat han Thonpson, assistant attorney
general. This is the first tinme he has appeared in
this docket, but he has the sanme address as | do.

JUDGE MOSS: M. Thonpson, |'mjust going to
confirmfor the record that your e-mail would be
j thompso --

MR. THOMPSON: That's correct.

JUDGE MOSS: -- @wtc.wa.gov, and ot herw se,
the contact and address information would be the sane
as for M. Trotter?

MR THOWPSON: Yes.

JUDGE MOSS: The Industrial Custoners had



previously intervened in the case, so, of course, they
remain in the case in that status. | know we do have
at | east one person on the bridge line, so let ne ask
peopl e on the tel ephone, is there anyone on the phone
line that intends to petition to intervene?

MR. BROOKHYSER: Yes, sir. This is Donald
Brookhyser. | represent BP Energy, and we filed a
petition to intervene yesterday. |I'mfromthe law firm
of Alcantar and Kahl. M address is 1300 Sout hwest
Fifth Avenue, Portland, Oregon, 97201. W e-mail is
deb@- kl aw. com and ny phone nunber is (503) 402-8702,
all of which, of course, is included in the petition to
i ntervene al so.

JUDGE MOSS: | was going to ask you about
that, and | have not seen that petition. W'Il find
out if there is any opposition to it. Anybody el se on
the tel econference bridge Iine? Apparently not.

VWhile M. Meyer is consulting with his
client, let ne ask if anyone has a copy of the petition
to intervene from BP?

MR, FFITCH  No, Your Honor.

MR. TROTTER: No

JUDGE MOSS: M. Meyer, do you have a copy of
it?

MR, MEYER: No.
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JUDGE MOSS: | suppose you will be unable to
ascertain whether you have an objection to it until you
see it.

MR, MEYER: | think the prudent thing to do
is see the petition first.

JUDGE MOSS: Let's be off the record.

(Di scussion off the record.)

JUDGE MOSS: We have had an opportunity and
t hrough some assi stance, we have obtai ned copies of the

BP Energy Conpany petition to intervene. | wll
mention that this apparently arrived at the Commi ssion
via e-mail, so | don't have a time-stanped copy, or for

that matter, one with signatures, but | assune that the
petition is conplete, such as it is, and it apparently
was sent in over your signhature, M. Brookhyser?

MR. BROOKHYSER: Correct. W have mmiled the
original to the Conmm ssion.

JUDGE MOSS: Have all counsel present in the
room had an opportunity to review this?

MR. MEYER: We have

JUDGE MOSS: |s there any objection to the
proposed i ntervention?

MR, TROTTER: Staff will oppose the petition.
The interests articulated in the petition is not very
clearly stated. It appears that BP Energy Conpany



sells electricity and natural gas to Avista
Corporation. The other two entities to whomit sells
to are not subject to the jurisdiction of the

Conmi ssion. It's not clear that a seller of natura
gas or electricity has any interest that it could stand
upon to intervene in this case. It's also not clear

how, in any event, the BP Conpany woul d assi st the
Commi ssion in resolving the issues before it, so on
those two bases, we will oppose the petition

JUDGE MOSS: Anybody el se want to be heard;
M. ffitch?

MR FFITCH.  Just briefly, Your Honor, Sinon

ffitch for Public Counsel. | would agree with the
conments of M. Trotter. Fromthe face of the
petition, | don't see any statenent that woul d discl ose

any interest of BP Energy that would be of specia
rel evance to these proceedi ngs, and | would have a
concern about undue broadeni ng of the issues and
participation that nmight create additional burdens on
the Comm ssion and other parties.

JUDGE MOSS: Anybody else in the roonf

MR. MEYER  For Avista, while |'m advised we
were generally aware that they had an interest in the
outcone of this proceeding, we were not aware of their
actual desire to intervene as a full party. Avista for



its part, while it doesn't oppose the intervention
does share concerns about broadening the issues.

JUDGE MOSS: All right, M. Brookhyser, | ast
word fromyou. You have been chall enged here in terns
of the statenent of a substantial interest in the
outcone of the proceeding and al so on the question of
whet her BP's participation would pronote the
Conmi ssion's processes in the particular interest
generally, so you will get the last word on this.

MR, BROOKHYSER: Thank you, Judge, and first,
| et me apol ogi ze for the inconvenience that this
|ate-filed petition caused for you and your staff. |
appreciate the opportunity.

As a supplier of electricity to Avista, we
obviously are very interested in Avista having adequate
revenues and adequate cash flow to pay its suppliers,
as the events in California indicated. Uilities do
not have such adequate rate-nmaking, and adequate
revenues have a definite inpact on the utility and the
suppliers, so we have a very definite interest in
meki ng sure that Avista is financially healthy and has
the cash flow to pay us.

I think our participation will not broaden
the issues, and | think we share an interest with
Avista in certainly making sure that an adequate



rat e-maki ng schenme is put into place, and | think we
probably offer sone different perspective for the
Commi ssion's benefit in that we can provide sone

gui dance as to what will happen froma supplier's
standpoint if Avista does not have the adequate
revenues in terns of suppliers having to put in place
additional credit requirenments, for instance. So for

t hese reasons, | think we do have an interest that
shoul d be protected. W will not broaden the issues.
Thank you.

JUDGE MOSS: Thank you, M. Brookhyser. The
commi ssioners are sitting in this proceeding, by the
way. Although they are not present in the roomfor
pur poses of our prehearing conference, they have
decided to sit in the hearing in this proceeding, and
am goi ng accordingly to take this nmatter to themrather
t han maki ng a decision fromthe Bench today, so | wll
brief them on the proposed request, petition for
i ntervention, and the argunents related to that, and
we' |l make that part of a prehearing conference order
and try to get that out quickly, depending primarily on
ny ability to get to the conm ssioners with it.

MR, BROOKHYSER: Thank you, Judge

JUDGE MOSS: Any other petitions to
intervene? |In the neantinme, are there any other



appear ances?

MR. FFI TCH: Your Honor, just to note that we
did receive a copy of a letter that went to the
Conmi ssion fromthe Area Agency On Aging, and in that
|l etter, the agency indicated they were considering
intervention but were not able to have their board
meeting until later in the nonth, and depending on the
outcone of that situation, they may make a request at
that tinme.

JUDGE MOSS: Have you had some contact with
the organi zation, M. ffitch?

MR, FFITCH | have had a tel ephone
conversation. They nmade an inquiry about Comm ssion
procedures.

JUDGE MOSS: | did discover their
correspondence in ny daily distribution today, and
did have an opportunity to read that; my first thought
bei ng that they should probably be in consultation with
you, so |I'm pleased to hear that that has occurred

I will say, we are going to tal k about
procedural schedule here very shortly, and if things
work out the way | anticipate, a decision on the 17th
is going to be a little late in the process for them
and of course, it will be a late-filed petition at that
poi nt havi ng not been made by today, so as you



comuni cate further with them | think it would be
i mportant to be m ndful of the perhaps conpressed

schedule that we will determ ne here in a few m nutes
and al so the el enent of good cause that they would need
to show. Although, | will say that in other cases in

which | have sat, situations where you have these types
of entities that have boards and have to approve and so
on and so forth, that could, itself, be could cause for
sonme del ay, and they have put us on notice that they

have an interest. 1In any event, | just pass those
t hi ngs al ong.
MR, FFITCH: | will do that, Your Honor.

JUDGE MOSS: The prehearing conference notice
for today did nake some nmention of this proceeding
qualifying for discovery, | think is the way it was
phrased under 480-09-480. | went back and revi ewed the
transcript fromour first prehearing conference and
confirmed ny recollection that we had not, in fact,

i nvoked the discovery rule in this proceeding, and
will do so now.

Al t hough, | understand sone infornm
di scovery has been taking place, and |'msure that wll
continue, there is the related question of a protective
order, and we did not get to that in our earlier
proceedi ngs either. Do the parties see sone need for a



protective order to facilitate discovery at this stage
of the proceedi ng?

MR. MEYER: The Conpany does, and we do
request that. The discovery we've seen to date may
have had a few instances where confidential matter
woul d be required to be disclosed, but we can't
antici pate what the renmmining discovery will be, so |
think the prudent course is to ask that such an order
be entered.

The nost recent exanple or pattern, if you
will, at |least that we are fanmiliar and confortable
with, is the formof protective order that was issued
in our |ast general rate proceedi ng, Docket No.

UE- 991606, and for its part, Avista would be
confortable with that form of protective order

JUDGE MOSS: | was not involved in that case
I would assune that the protective order that was
entered in that proceeding is what we sonetinmes refer
to as our standard form Did it have any of the
amendments we sonetines allow for nore highly
confidential material; do you recall?

MR, MEYER. |'m not recalling offhand.
don't think that it -- | have extra copies if you would
like to peruse it. | think it's standard form Wuld

you |like an extra copy?



JUDGE MOSS: That's all right. Does anybody
el se have anything to say on the subject of a
protective order, any suggestion that we shoul d not
have one, for exanple, or anybody recognize a need for
sonme special category of protection? Cbviously, you
all have had sonme opportunity to exchange i nfornmation.

Then | think what we will do is I'll take a
| ook at that order fromthat prior proceeding, assum ng
it conforns to our current practice with regard to

protective orders, and I'Il draft that up and enter it
accordingly. If I identify or recognize any
difficulties in that regard, I'Il get back to the
parties and we will take care of whatever we need to
take care of. In the neantime, | hope you all wll be
confortabl e proceeding with the discovery process as if
that order were in place. It nmay take a couple of

days, of course, dependi ng on people's schedule, but we
will get that out in short order.

Are there any other requests or notions
before we get into sonme discussion of the issues and
segue into the process and procedural schedul e that we

will need to follow in order to address those issues?
M. Trotter?
MR, TROTTER: Thank you. | have three itens,

Your Honor. This particular petition was acconpani ed



by a tariff with an effective date sometinme in md
Septenber, and so it did not conme in the nore
traditional course, so | would recomend that the
Conmi ssion suspend that tariff at its earliest
opportunity so that detail is not overl ooked because of
the way that this particular matter has been docket ed.
That's my first item

JUDGE MOSS: The tariff was filed with a
proposed effective date of Septenber 15th; right?

MR. MEYER: That is correct.

JUDGE MOSS: Assuming, M. Trotter, that the
Commi ssion intended to act one way or the other prior
to that date, would that have any inpact on your
suggestion? Do you think it's a prudent step to take
regardl ess?

MR, TROTTER: It just needs to take action
before the effective date.

JUDGE MOSS: So if there were sone
possibility that the Comm ssion m ght not be able to
act by Septenber 15th, then we could suspend it at that
time, couldn't we?

MR, TROTTER. Right, and when it acts, it
just needs to be mindful that if it does sonething
different, reject the tariff or do the appropriate
things so it does not otherwi se go into effect.



JUDGE MOSS: You don't want it to slip
through the cracks; that's your concern.

MR. TROTTER:  Yes.

JUDGE MOSS: What's your second itenf

MR, TROTTER: The settlenent stipulation that
the Commi ssion accepted in this docket did give Avista
the authority to file a petition to alter, anend, or
term nate the settlenment plan. The petition that was
filed did not indicate which of those three options it
was responding to, so | just wanted to ask the Conpany
on the record to indicate whether it intended its
petition to alter, anmend, or term nate the settlenent
stipul ation.

JUDGE MOSS: Let's take that up. | raised
that point earlier nyself. M. Meyer?

MR. MEYER: The Conpany does not w sh to
termnate. It wishes to, you characterize it as alter
or anend the settlenent, and | think that would be a
fair characterization. 1In addition, just so it's
clear -- | know it is clear in our prefile testinony
filed on August 2nd -- is that part of the request in
that regard is that the deferred accounting nmechani sm
woul d al so, given what we are proposing by way of a
petition, have an extended deadline that would carry it
t hrough the end of Decenber, Decenber 31 of 2003. |If



that wasn't clear, it should have been cl ear

JUDGE MOSS: | have not lined the dates up
mysel f, but part of your petition would be to extend
the present approval of a deferral accounting nmechani sm
to a later date?

MR. MEYER So it matches the end of the
period for which we are seeking a surcharge.

JUDGE MOSS: M. Trotter, anything nore on
that? We have the suggestion fromthe Conpany that
what it's proposing to do here is alter or anend rather
than to term nate, and so anong the anendnents, if you
will, would be an amendnment to the period during which
t he deferral mechani smwould be effective, so | think
that's a reasonabl e description. Wat's your third
itenf

MR. TROTTER: The third itemis the data
request response tine. Under the rule, it's 10 working
days. W had sone brief discussion off the record
about potential hearing dates in early Septenber, and
had assuned that it might be [ater than the ones we
di scussed, so I'mgoing to propose that that tine
peri od be shortened, and dependi ng on a di scussi on of
schedul e that it be shortened to three working days.

JUDGE MOSS: Other parties? The proposal is
to shorten the period for responses to data requests to



t hree wor ki ng days.

MR. MEYER We had tal ked earlier, as
M. Trotter indicated, about shortening. | was
confortable at that tine shortening it to five days on
a best-effort basis. Certainly, if we can do better
than that, it's great for all concerned. |If for sone
reason we extend beyond that -- hopefully, there are
good and sufficient reasons for that, but shooting for
a target date of five days, and we're working to do
what we can to expedite discovery. [It's in our best
interest to get it to you as well. So five days is
where | would like to see it.

JUDGE MOSS: Three days, five days, do | hear
four days? So the debate is between three and five.

MR. VAN CLEVE: We woul d support the three
days. |If the schedule is as conpressed as what we
tal ked about off the record, it appears that there is
going to be very little time to conduct discovery, and
| do want to nention that ICNUis a little behind on
di scovery.

Back in April, on April 11th, we requested
fromthe Conpany all of the discovery that had
informally been provided to Staff, and that was due on
April 23rd. The Conpany never responded. W didn't
follow up on it because we were pursuing settlenment.



We renewed that same request on August the 3rd, and we
have yet to hear anything fromthe Conmpany. So at this
poi nt, we have no di scovery.

JUDGE MOSS: M. Meyer, those responses could
be readily provided to Industrial Custoners, couldn't
t hey?

MR, MEYER:. May | just clarify? Those
circumst ances, as | understand them Staff had
propounded roughly 100 di scovery itens in connection
with the prior deferral filing. Many, if not nost,
related to the specifics in the prefile testinmony in
that case. This surcharge filing doesn't touch on al
of the issues that were the subject of those first 100
responses. W never, because of the prior settlenent,
responded to Staff, and ICNU s request was, "Please
provi de copi es of whatever you do give to Staff." W
didn't give Staff anything, so consequently we didn't
get anything. So from discovery nunbers 100 through --
what are you up to now, about 1507

MR. TROTTER:  Approxi mately, correct.

MR MEYER. We will be happy to provide
copies of those as we get themout to all parties,

i ncl udi ng | CNU

JUDGE MOSS: That's sonmething that didn't

occur to ne. Because things did nmove very quickly in



our earlier stage, a lot of that was not provided, so
where does that |eave us M. Van Cleve; stil
supporting three days?

MR. VAN CLEVE: | would suggest if we could
have the ability to make data requests in the next
coupl e of days, have a turnaround and nake one nore
request and be able to receive those docunents before
our testinony is due. So | think what we need to do is
figure out when the testinony will be due and ki nd of
wor k backwards and see how much tine we need.

MR. FFI TCH. For Public Counsel, we would
just note that the Conmpany is asking for a very
expedited schedule. We think it's too expedited.
Certainly, if the schedule is, in fact, adopted al ong
those lines, it neans that discovery has to be
extrenely pronmpt. | think they go hand-in-hand.

JUDGE MOSS: We nay return to this
monmentarily, but prelimnarily, at least, it would be
ny inclination to go ahead and grant Staff's request
for a three-day working turnaround. That sort of
reverses the situation under the best efforts. You
either get it done in three days or you don't, and then
they conmplain and | snarl at you, and that's how it
wor ks, but we will all do the best we can, |'msure

Al'l of you have been involved in these



proceedi ngs before the Comm ssion many tinmes, and

rely on your professionalismto rise to the needs of
the case, and |'msure it will. So |l will inpose the

t hree-day unl ess sonme of our further discussion today

i ndicates we can prolong things a little bit. Anything
else, M. Trotter?

MR. TROTTER: Not at this tinme.

JUDGE MOSS: Does anybody el se have anything
prior to discussing the issues and tal king nore about
the process and procedural schedul e about which it
appears there needs to be sone discussion

In terns of the issues, let's talk about what
we need to do in this part of the proceeding. As |
understand it, what is being asked for at this stage of
the proceedings is that the Comm ssion approve a
surcharge to be a part of Avista's rates going forward
from Septenber 15th until -- is it Decenber 31st, 20037

MR. MEYER: Correct.

JUDGE MOSS: 27 nmonths, and that is all that
is before us, aside fromthe extension of the deferra
mechanismto coincide in terns of tine. So that is the
sort of the broad description. The contenplation, I
take it, fromAvista's perspective is that the filing
that is proposed for Novenmber, which would be a genera
rate increase filing, would be separately docketed, and



this proceeding would be over at this point. |Is that
consistent with Avista's view of things? | think there
may be sone differences of opinion on that.

MR. MEYER That is consistent. W were
fully intending to address prudency issues and ot her
i ssues not directly related to the energency need for
the financial relief, to address those in the context
of a rate case that we were going to file in any event
in Novenber of this year.

I know there has been sone di scussion about a
Phase 2 filing on prudency-related issues in this
docket as opposed to that docket, and I don't think
that Avista is necessarily doctrinaire on that issue,
that we're necessarily commtted to having those heard
at this point. At |least as we can envision such issues
in a general rate case, if it assists the process of a
Phase 2 in this docket needs to be established, so be
it. At some point, we or other parties nmay want to
revisit whether that should be consolidated with any
general rate case we file, but we don't have a
knee-jerk reaction at this point in tinm to have Phase
2 in this docket on the prudency issues.

JUDGE MOSS: And that is a key matter. |I'm
going to turn to M. Trotter first on this question of
when and how we deal with the prudence matter. | think



there was sone suggestion along the lines that
M. Meyer has indicated that prudence could be handl ed
inavariety of ways. | want to know Staff's view on
t hat .

MR, TROTTER: Staff's perspective is this:
The prudence issue in this particular docket relates to
dol l ars that have already been deferred or will be
deferred. The issue in a rate case will typically be
pro forma | evel of power supply expense, which may or
may not, and probably woul d, deal with prudence costs
incurred in the past but rather what is the appropriate
| evel of cost to be incurred in the future. So it's
not necessary to tie the two dockets together

We anticipate that if the rate case is filed,
it would be very conplicated. The Conpany is already
on notice it nust address nunerous power supply issues.
They say they are going to bring forth the PCA, power
cost adjustnment clause, and there is a statutory tine
[imt in such a case, and we think that this case al so
has a tinme lint, but keeping them separate, at |east
havi ng that option to keep it separate and perhaps
consolidate at a |later date, if it nakes sense, is the
Wi ser course

The notice of hearing does set out a nunber
of issues, many of which were earlier called for by the



Commi ssion to be addressed. Those issues were, perhaps
it is fair to say, were finessed in some manner by the
settlenent stipulation. W now have a proposal to
amend that stipulation, and the notice of hearing does
say there are issues that the Conmi ssion wants to hear
about in this context, particularly under the
stipulation there would be no rate inpact. Now there
is arate inpact, and that tees up |lot of issues that
we were hoping woul d not necessarily need to be
addr essed.

So we do not agree that this docket goes away
necessarily when a rate case is filed; that there may

still be an issue of a block of dollars out there for
whi ch prudence needs to be denonstrated, and it should
be denobnstrated in this docket; although, I will grant

that there nmay conme a point in tine where we would
agree that it's appropriate to consolidate.

JUDGE MOSS: So just to be sure | understand,
your suggestion at this juncture is that we keep the
prudence of these costs, this cost and occurrence, as
an issue in this proceeding but with the idea that that
could be -- the evidence and argunent related to that
i ssue could be deferred to another phase of this
proceedi ng?

MR, TROTTER:  Yes.
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JUDGE MOSS: And that we nmight or mght not
consolidate that with any general rate case that was
filed, say, in Novenber.

MR. TROTTER:  Yes.

JUDGE MOSS: In fact, | was just taking a
| ook back at the notice of second prehearing conference
that was entered August 1st, 2001, and help me if I'm
not reading this correctly, M. Trotter, but |ooking at
Par agraph 12 of that, | see there that the Comni ssion
has identified a set of issues, and as | understand the
notice, the suggestion is that Issues A, B, C, and D

woul d be heard in this phase. Issues E, F, G and H
and "1" would be heard in sone subsequent phase.
MR, TROTTER: | think that's what's generally

cont enpl at ed here.

JUDGE MOSS: |Is that consistent with what
Staff would want to see happen in this proceedi ng?

MR. TROTTER: Yes.

JUDGE MOSS: |Is that consistent with what
ot her parties would Iike to see happen in this
pr oceedi ng?

MR. FFITCH: Sinon ffitch for Public Counsel
Maybe wi thout stating whether this is consistent or not
with what's just been said, | will tell you what our
view is of where we are procedurally. Avista has asked



for some form of energency relief in a surcharge.
Certainly, Avista can do so. Any regulated utility
conpany may ask the Conmm ssion for interim enmergency
relief and a surcharge, and we think that having
received that request, the Conm ssion could take it up
and it's reasonable to set up sone sort of expedited
schedul e, a reasonabl e expedited schedule to review
that, and I'll just note that the Pacific Northwest
Bell| order does specifically note that there has to be
an adequate hearing, even on an energency request.

We are confortable with that so far. W do
not believe that this phase of the case where we are
sinmply | ooking at the Conpany's need for emergency
relief is the tine to address the deferred power cost
issues, and | think |"'msaying is consistent also with
the notice of prehearing conference. | think that the
problem if you want to call it a problemhere, is that
Avista has blended its desire to revisit deferred power
cost issues in the stipulation with a request for
energency relief. We think the nost appropriate course
here is for the energency relief request to be taken up
under the Conmi ssion's previously announced standards
for such requests, and |'mspecifically referring to
the Pacific Northwest Bell case.

| suppose if we were engaging in nore



aggressi ve pleading practice, one nmght have expected a
nmotion to dismiss this petition because it was not
clearly filed under the Comm ssion's standards for
interimrate relief. Short of asking the Conm ssion to
require refiling, Public Counsel would request that the
Conmi ssion treat the request as a request for interim
relief under the existing standards.

JUDGE MOSS: What would you cite ne to for
t hose standards besides the 28-year-old PNB case?

MR. FFI TCH: That case has been repeatedly
revitalized by subsequent references by this Conm ssion
and inclusion in various agreenments that have been

approved by the Commission. | don't think it's nmerely
a 28-year-old dead letter at all

JUDGE MOSS: Your word, not mine. | was just
interested. | wasn't criticizing your reference to the

case or suggesting that it has no continuing viability.
| was wondering whether you were referring to anything
else in ternms of saying that there is some standard
that the Conpany failed to neet in terns of making an
energency rate or interimrate relief. 1'mnot
famliar with the statute or rule that speaks directly
to that, or am | m ssing sonething? Because that's
what |'m concerned about is that |I'mnot m ssing
sonet hi ng.



MR. FFITCH. The PNB case is a case which
really addresses this type of relief in the context of
the Comm ssion's general authority to take up such
requests, and | guess | certainty would not say that
the PNB case is the entire extent of the authority for
the Commi ssion to grant such relief or for the Conpany
to as for it. There is a body of |law that you | ook to
the Comnmi ssion's general statute. There is the Puget
Sound Navi gati on Conmpany case --

JUDCGE MOSS: That's still good law in the
sense that we still don't have a statute that expressly
provides for interimrate filings but that's a power
that's necessarily inplied.

MR, FFITCH: Yes, correct. So |I'mreferring
to that, the PNB decision, as kind of an enmbodinment, a
still viable Commission statenent of where it gets the
authority to | ook at these requests, and suggesting
that the first phase of this case should be a | ook at
whet her the Conpany is entitled sonme relief under that
standard and not a review of all of the substantive
i ssues in the deferred power cost case that are
included in the notice and in the prior orders in this
docket and the previous deferred power cost dockets. |
think those are nore properly taken up at a later tine.
In fact, it's our position that it is inappropriate to



al l ow any recovery of those deferred costs until those
i ssues have been resolved --

JUDGE MOSS: On what basis then would we
grant any sort of surcharge then, because | understand
that the surcharge is intended to recover those
deferred power costs, or at |east a portion of them
Isn't that what the surcharge is for?

MR. MEYER  That is correct.

JUDGE MOSS:  So how can we do both?

MR. FFITCH If they are limting their
request to a before-the-fact request for recovery of
deferred power costs, then you can't do it, in our
view, if that's the extent of the request.

JUDGE MOSS: What |I'mtrying to understand,
M. ffitch, is what position you are taking here. You
seemto be saying on the one hand that there is sone
basis for going forward with considerati on of whether
t he Conpany requires and therefore should be granted
some sort of an enmergency rate relief, but the
Commi ssi on doesn't just say, "Oh, you need sone noney.
We' |l authorize a 30 percent surcharge.” There has to
be sone cost incurrent principle behind that, and as |
understood it, that cost incurrence in this instance is
the power cost conponent that's included in the rates.
So I"'mtrying to understand the basis for your



suggestion that there is sonething to consider; yet,
you then seemto say if it's deferred power cost, you
can't, so I'mjust trying to get the picture here.

MR, FFITCH: Let ne try to clarify. | think
there is certainly a distinction that you can nake
bet ween anobunts that woul d be needed by the Conpany to
avoid the kind of clear jeopardy, financial jeopardy
that is part of the PNB test. The calculation of those
amounts could arise fromsonme different sources.
That's different than going back and | ooki ng at
dol lar-for-dollar recovery of deferred power costs that
have been placed in these accounts. That may or may
not have any direct relationship to preserving the
financial viability of the Conpany under the PNB test,
and | guess |'ve been giving the Conpany the benefit of
the doubt in reviewing their petition and their
testimony that, as | say, they've blended the two
things in this petition, and they both addressed the
deferral issues as well as made a nunber of quite broad
al  egati ons about their general financial situation and
rai sed a nunber of issues beyond sinply the fact that
there are sizable ambunts in the deferred power cost
accounts.

So again, perhaps giving the Conpany the
benefit of the doubt in the way that they've cast their



petition, we are saying the Commission, if they want to
cone in with an energency or interimrate petition,
they can do that. W would ask you to | ook at the
petition in this light rather than as a preapproval of
any deferred power costs.

JUDGE MOSS:  You refer to the deferra
i ssues, and one of those is prudence; right?

MR. FFITCH: One of those is prudence. The
threshol d i ssue, before you even get to prudence, is
whet her these costs should ever have been placed in a
deferral account at all

JUDGE MOSS: | thought the Comm ssion
approved that. That's how we got here.

MR, FFI TCH: The Conmission actually lists
that in the notice of hearing for this phase of the
docket as Issue G

JUDGE MOSS: | recognize that, and | have a
mar gi nal note that says, Wasn't that resolved earlier

MR, FFITCH: Not in our view, Your Honor. W
have consistently opposed this mechanism --

JUDGE MOSS: | recogni ze you have opposed it.
The Conmi ssion has approved it, has it not?

MR. FFITCH: The Conmi ssion has approved it
subject to --

JUDGE MOSS: -- prudence --



MR. FFI TCH: -- and the issue of
appropri ateness of recovery of any of the costs through
a deferral nmechanism and if you go back to the
order -- | think it's the |last order in the 010395
docket -- when the Conpany anended the deferra
mechani sm they were allowed to do that subject to
being required to come back this March, if |'ve got ny
dates right, specifically to file a petition to
establish or to address four issues, one of which was
t he appropri ateness of the recovery.

So in our view, that is a threshold question
that has never been addressed, and we think it's stil
there. |If you get past that, you have the prudence
guestion. You al so have the question of cost of
capital offsets and the mitigation issues. So we think
all of those have to be addressed before any deferred
power cost recovery is allowed. W are, again,
anenable to a petition for interimrelief.

JUDGE MOSS: It does sound to ne |ike we are
going to have some very interesting things develop this
fall, but I think for present purposes, where | view
that we are is that we are | ooking at this question of
whet her the Conpany requires immediate relief, and
that's why we discussed off the record having a fairly
expedi ted process to consider that narrow i ssue.



My understandi ng of the petition is that it
is seeking to have a surcharge approved with the
col l ections of that surcharge amobunt being fully
subject to refund. Does that satisfy your concerns,
M. ffitch, in that you woul d have an opportunity to
rai se and argue these issues, present evidence with
respect to them whatever the set of issues nay be that
you have included, in your term deferral issues?
Prudence is one of them That's the obvi ous one.
There are several others you nentioned.

You will have an opportunity at a |ater date,
either in a subsequent phase of this proceeding or in
connection with another proceeding such as a genera
rate case where prudence was i ncluded, what have you,
what ever nmechanismis used to take that up, you would
have an opportunity to nake all your argunents then,
and what ever collections have been made would be fully
subject to refund. Does that satisfy your concerns?
Does that give you the insurance you feel you need?

MR. FFITCH: | guess a better way to put it,
Your Honor, is we would respectfully request that what
the Commi ssion do is limt the issues in the first
phase to a consideration of what, if any, interim
relief the Conpany is entitled to under the existing
test for interimrate relief rather than conduct a



prelimnary proceeding to allow conditional approval of
any deferred power costs, and if the first -- we are
confortable with your formula if the issues in the
first phase are sinply related to interimrate relief
and are not preapproving any recovery of deferred power
costs.

JUDGE MOSS: And that's consistent with
Staff's view of the case, isn't it, M. Trotter, in
that you just wanted to focus on those first few issues
identified in this case?

MR, TROTTER: We did not understand the
Conpany's request to constitute preapproval of
anyt hing, other than energency rate relief.

JUDGE MOSS: | don't understand that way
either. M. Meyer, does the Conmpany understand it sone
di fferent way?

MR. MEYER: No. | think there is agreenent
around the table as to the sort of issues that would be
addressed in Phase 1, and then Phase 2 relates to
prudency. We are not asking for preapproval and
prejudgi ng the result of Phase 2.

JUDGE MOSS: So there would be no
preapproval. | think we are all on the sane page.
think it's inportant to have it on the record that that
is the case. | think, M. ffitch, we are all on the



same page that no one is contenplating at this juncture
that there would be anything in this first phase that
woul d constitute a preapproval of recovery of deferred
power costs; that it would be a nechanismthat if the
Conpany satisfies whatever standard is appropriate for
receiving sone sort of emergency tenporary interimrate
relief, the Conmm ssion could order that, inposing that
surcharge subject to refund, and then we would | ater
take up these various issues as to whether the Conpany
shoul d recover any of those costs and so on and so
forth.

That's the lay of the land, and | see nods of
assent. M. Van Ceve, we haven't been ignoring you
here, but | want to turn to you before leaving this
subj ect and see if you are also on the sanme page with
everyone el se here.

MR. VAN CLEVE: Your Honor, we do have a
concern, and |I'm not sure how we woul d address it, and
that is whether the Conpany would be financially
capabl e of paying refunds down the road. |n other
words, they might come in, if a refund was ordered, and
make the argunent that it would jeopardize their credit
ratings and they couldn't raise capital and that kind
of thing and make the sane argunent that they needed
additional interimrate relief.



JUDGE MOSS: That would break sone new
gr ound.

MR. VAN CLEVE: One other issue that | think
shoul d be addressed in this phase, and | think it's
i ncluded within what we've been tal ki ng about, but that
is whether interimrate relief is appropriate at all in
this type of an anortization of a deferral as opposed
to a general rate case.

JUDGE MOSS: So is the suggestion then that
you woul d want to inpose sone sort of a standard or
test as to the appropriateness of interimrates outside
the context of a general rate proceedi ng?

MR, VAN CLEVE: | think that m ght be
appropriate, and that may well be a |l egal issue that we
need to address in briefing, and | didn't see that in
the schedul e that was suggested in the petition

JUDGE MOSS: Perhaps we do need to take a few
nonents to discuss the standards under which the

Commi ssion m ght proceed, and | will say we will have
this di scussion w thout anybody being | ocked in, and by
that, | nean this strikes ne as an issue that may yet

have to be briefed in this case, and | don't want to
cut anybody off fromthe opportunity to research and
brief, but we've had suggestions, | think, certainly
fromM. ffitch, and | don't recall if M. Trotter also



alluded to the PNB case --

Let me ask you, M. Meyer, what the Conpany's
prelimnary view of the legal issue is in ternms of what
standards it needs to satisfy to be entitled to -- |I'm
just going to call it interimrate relief for lack of a
better term

MR, MEYER: Fromthe Conpany's perspective,

t he Comnmi ssion has recogni zed repeatedly that under
appropriate circunstances, interimrate relief can be
granted under its general enabling authority, no
additional statutory authorizations, no additiona

rul e-maki ngs. They have sufficient general enabling
authority to do it.

Then the question is, how over tine has the
Conmi ssi on exerci sed that general enabling authority,
and | think we've all referred to and have had reason

to | ook back at the PNB case back in 1975 or '77 -- |I'm
not sure which -- and that did articulate five or six,
call them standards if you will, call themcriteria,

several of which are rather general in nature.

The Conpany's position in this case is that
through the petition and through the testinmony that we
have prefiled in this case that we had, in one formor
anot her, satisfied those previously articul ated
criteria. So even if one were to accept the



proposition that those criteria remain viable, remin
the appropriate criteria today in 2001, we believe
we've satisfied themin any event, so |I'msure we can
argue whet her they are applicable, whether they
continue to be applicable. W believe we've satisfied
themwi th our testinony.

We don't necessarily take a position at this
ti me because we believe we satisfied those criteria as
to whether or not those remmin appropriate as criteria
novi ng forward, given volatile markets, |argely because
we believe we satisfied themsufficiently. Does that
hel p?

JUDGE MOSS: Yes, it does. Thank you. But
M. ffitch, | do understand that it is the Public
Counsel's position the PNB case, the Washington
Utilities and Transportati on Conm ssion agai nst Pacific
Nort hwest Bel | Tel ephone Conpany in Cause No.

U-72-30 -- and | happen to be | ooking at a copy of the
Second Suppl enental Order denying a petition for
energency rate relief that was entered by this

Commi ssion on the 10th of October in 1972.

| take it, M. ffitch, fromsone of your
comments that you believe that the standards enunci ated
in that decision, such as they are, continue to apply
with full force, and that it is Public Counsel's



position that the Conpany's filing and evi dence does
not satisfy those standards; that you woul d be opposing
their surcharge request in this proceeding? That's a
questi on.

MR, FFITCH: That's two questions, if I could
break themup. The first is whether that's the
standard, and | think generally we woul d degree. Now
certainly, we are at the beginning of this case. W
haven't filed briefs yet. | think that the Pacific
Nort hwest Bell standard is still a viable and a guiding
standard for the Commi ssion. There may be other cases
and authorities we would also point to in the course of
actually filing a brief.

As to whether we believe that Avista has net
that standard at this point, we are still review ng
their testinony and their filings. W are conducting
di scovery. | guess not having conpleted that, | guess
we have not yet satisfied ourselves that they have met
that standard. | would like to return to just another
point I think M. Van Cleve raised, and | think this
was inplicit in what | was argui ng about the standard,
which is that essentially, the interimrate relief
authority exercised by the Commission typically is
coupled with a request for general rate relief by a
conpany, and that was essentially ny point; although, |



didn't nmake it in quite the way that M. Van Cleve did
that you have those issues that are typically raised in
t hat way.

And then we have this other case, this
deferred power cost case in which the costs have never
been accrued by the Commr ssion and in which there is
even a threshold i ssue about whether the deferra
mechani smitself is even appropriate, and we've never
reached those issues, and we woul d urge the Comm ssion
not to | eapfrog those very inportant threshold
guestions under the guise of an interimrate relief
request. We are willing, certainly, to take a | ook at
a legitimate request for interimrate relief by the
Conpany under the existing Comm ssion standards.

JUDGE MOSS: Again, | think the case has been
described or the Conmpany's intent in filing the case
has been described in a fashion that | hope we al
understand and that | believe should alleviate your
concern about | eapfroggi ng these issues in such a way
that they are never addressed and preapproving or

approving, if you will, the ultimte recovery, because
agai n, any surcharge the Commi ssion would grant or
allowin this case would, as the Conpany requested, |I'm

sure, be made subject to refund. So as those issues
are taken up in subsequent phases of this docket or



perhaps in conjunction with the general rate case that

will be filed in a couple of three nonths, those issues
woul d certainly be open to be addressed at that tinme.
["'mstill alittle confused about this

concept of whether the deferral nechanismis
appropriate. Certainly, the Comm ssion could take that
up and consider that on a prospective basis, but as |
see things sitting here today, the Conmi ssion has
previously, by at least two if not three orders,

al l owed Avista to use a deferral nechanismto account
for these costs at least for a definite period of tine,
which it has extended once or twice, so that's in
place. It's happening today. So whether or not that
is ultimtely sonething the Comm ssion ought to be
doi ng | suppose can be heard and considered, but isn't
t hat happeni ng today?

MR. FFI TCH:  Your Honor, |'mtalking about
the -- let me nake sure |'ve got the phrasing correct
here. Going back to the notice for this hearing,

Par agraph 12 --

JUDGE MOSS: |'ve got that in front of ne,
but as | nentioned, | had a margi nal note too about
that notice.

MR. FFITCH: The phrasing there is the
appropri ateness of recovery of the power costs through



a deferral mechanism so our concern fromthe outset
has been that by the very fact of creating the
mechani sm there is a tendency to create an expectation
of recovery, so we therefore oppose this mechanismfrom
t he begi nni ng.

It was approved. We have lived with it now
for awhile, and here we are at the day when it is
creating a tremendous expectation of recovery when not
dol l ar one of those funds has ever been found to be
properly recoverable, and this issue here is not sinply
the creation of the deferred account. | wll agree
with you that the commi ssions who have passed that,
they has approved the creation of a deferred account,
but it's the appropriateness of the recovery through
this mechanism It's single issue rate-nmaking, and it
also, | think, raises a spectre down the |line of any
conpany that has nmoney in a deferred account comng in
and asking for this kind of emergency surcharge to
recover it and later on proving it up on any nunber of
different kind of issues, and it creates a very
dangerous precedent if it's cast in that fashion and
treated in that fashion as opposed to being treated --
Avista's needs for interimrelief being treated in the
proper and ordinary fashion, and that's the distinction
we are trying to preserve here and keep in the



Conmi ssion's mind so that as these are addressed, we
don't create some bad precedents and we don't prejudge
sone issues that aren't really ripe yet.

JUDGE MOSS: | think there may be a subtlety
here that you and | are failing to appreciate as
bet ween oursel ves, but we can let that go for now,
because | think my nmain concern at this juncture in our
prehearing conference phase today is that you and
both be satisfied that these i ssues are not goi ng away
by virtue of what happens in this phase of this
proceeding. All we are looking at, and that's what |'m
really trying to do, is narrow this phase of this
proceedi ng down to its essence so that we can get
through it quickly.

The Conpany has cone in and said, "Look, we
need this relief quickly. The financial markets are

| ooki ng over our shoulder. |[If we don't get sone things
in place by certain certain date -- | forget when it
is, sometime in Septenber -- then there are

consequences will flow fromthat, so that's why the
Conpany is asking us to operate in an expedited fashion
here, and having taken that up internally, the

Conmmi ssi on has set aside a couple of days for hearing
in Septenber, but | want to be sure that we are focused
on this very narrow i ssue of whether the Conpany's



circunmst ances are such such as to satisfy the

Conmi ssion that it would be appropriate to grant a
surcharge or not; that that's all we are | ooking at
here, and that's sonething that can be done in a fairly

short period of tine, | think.
The Conpany has already filed its testinony.
You all have had sonme tinme to |ook at that. | presune

you are working on yours, so that's my main concern,
and are you yet confortable with that idea that these

i ssues are not being determ ned, they are not going to
be deci ded, you are not going to need to file testinony
on themat this phase, and | think there is sone
guestion, and you have rai sed a good question, as to
how we are going to integrate this proceeding with
subsequent proceedi ngs and determi ne the need, if any,
for refunds, for exanple, or adjustnents to a
surcharge, for exanple, because this case is atypica

in terms of the line of authority that is -- | didn't
go beyond the Pacific Northwest Bell case myself today
to see if there had been 500 ot her cases throughout the
United States on interimrates since 1972. That

deci sion by the Commi ssion in 1972, as you may al

recall, does recite quite a bit of authority from other
jurisdictions, and a little bit of authority in one
case, | think, fromour own jurisdiction. There no



doubt have been sone devel opnents in the law in the
last 29 years in this area.

| hesitate to say this one case is the be al
and end all in terns of establishing a standard for
enmergency rate relief or interimrate relief, but what
| do want to be clear about is what my understandi ng of
what the Conpany has asked us to do here, and ny
under st andi ng of what we do in this phase is sinply
deci de whet her the Conpany's circunstances are such
that this order relief is required, and if such a
finding is sustained on the basis of the evidence, then
the Commi ssion will order that relief. \Whatever anount
it is will be subject to refund, but we do need to talk
alittle bit about how we then tie such a determ nation
to the subsequent proceedi ngs, whatever they may be,
whet her subsequent phases of this case or the genera
rate case that the Conpany plans to file in Novenber,
because you've got to have something agai nst which to
nmeasure an interimrate to find out if it was just and
reasonabl e t hroughout the period of its effectiveness.
That's how t he whol e refund questi on works when you put
tenporary rates into effect. You' ve got to have
sonmet hi ng agai nst which to neasure. 1Is it going to be
the rate that cones out of a general rate case that's
filed in Novenber, or are we going to have further



proceedings in this docket that determ ne the prudence
and other issues related to the recovery of the
deferred costs and find that sonme portion of them
per haps, should not be recovered and adjust the
surcharge recovery in light of that? How are we going
to do that? Wat is the Conpany's idea on that?

MR, MEYER. M. Hirschkorn in his prefiled
testinmony gets into this a bit, but with a general rate

filing to follow in Novenmber -- |I'm assum ng we have
satisfactorily denonstrated the need for sone sort of
rate relief in that filing -- there would cone a point

at which when as a result of whatever Phase 2
determination is made in this docket by way of prudency
and all the issues we've already discussed, whatever
that surcharge anount is, and given this period of
anortization through the end of 2003, we would need to
dovetail that with whatever additional rate relief, and
so nmechanically, you are going to need to take the two
t oget her.

["mnot saying they are additive, but that
there woul d be adjustnment to the rate the custoner will
pay based on the outcone of both proceedings, and to
the extent, for instance, that refunds were required as
a result of Phase 2 in this docket, then that m ght
under sone circunstances, offset the anmount of rate



relief grated in a general rate proceeding. So it's a
process where you find out where you are at at the end
of the general rate request proceeding and figure out
what, if any, refund obligation there is, and so the
i mpact on the custoner woul d be adjusted accordingly,

i f that hel ps.

JUDGE MOSS: | can see this going forward in
a nunber of different ways. One that strikes ne
i medi ately is that -- and perhaps this will ultimtely
be the sinplest way to proceed. | don't know -- we

could go forward as we've discussed in Phase 1 of this

proceedi ng and consi der whet her the Conpany has net the
standards for energency relief. W can do that by the

m ddl e of Septenber.

Then we can have the next phase to this
proceedi ng, which concerns only these power costs and
their deferral and all the issues that people m ght
rai se about the treatnent of such costs, whether it be
prudence or other issues, and that whatever
determ nati on conmes out of that Phase 2 could then
becone a part of the results in the general rate case,
and that might be at that point we would decide to
consol idate unl ess we get closer, dependi ng on one
timng and one thing and another. That's one possible
way to handle it.



Anot her possible way to handle it would be to
consi der sone sort of a tenporary surcharge or
tenporary rate that would carry through the
ef fecti veness of whatever rates conme out of the next
rate case as opposed to the Decenber 31st, 2003, and so
then this issue then would be a part of the genera
rate case filing and handled in that fashion. So those
are at least two possibilities. |'msure you all can
thi nk of others, but I don't think we need to make a
final determ nation on that today so | ong as everyone
is satisfied that we are focused on this very narrow
question in this first phase and that there will be a
means by which we can go forward with the substantive
underlying issues related to the treatnent of these
power costs over the longer termin either a subsequent
phase of this proceeding or in separate proceedi ngs.

M. Trotter?

MR, TROTTER: Just a couple of comments in
that regard. Nunber one, | suggest to you that the
reason why this seens conplex is because it is, and the
typical standard interimrate relief application
traditionally has been acconpanied by a general rate
case. We are not in that node. This is being filed in
the context of a settlenment stipulation and a deferra
mechani sm  That causes significant conplications and



probl emns.

I will add that the petition here is not just
for a surcharge but to anmend the settl enment
stipulation, and one of the issues there is whether the
deferral mechani sm should continue, and if so, on what
terms and conditions, and | would suggest to you that
is one of the three issues that are teed up for this
phase, and | think it's an inportant one that needs to
be considered. | assunme that was subsumed in your
overarching i ssue statement regarding the propriety of
interimrate relief. That is an issue that hopefully
we can address in a short period of time, but it is a
very inportant one and nmay bear on various parties
recomendati ons to the Commi ssion

But | think you've very clearly denonstrated
that the conplication here is because this is not a
traditional interimrelief application. |It's
unprecedented, | think, and whether it's permssible is
somet hi ng we continue to discuss and think about, but
that's the core issue

JUDGE MOSS: If there is one word that
appears with some regularity in all of the cases that
have to do with interimtenporary enmergency rates, it's
"extraordinary," so yes, | think this case, |ike other
simlar cases has sone extraordinary aspects to it, and



we will, | believe, be able to work through those
subsidiary points you raised, M. Trotter, and resolve
themin a satisfactory way in the context of this first
phase.

MR. VAN CLEVE: Your Honor, | think one issue
that needs to be addressed is if the Conpany does prove
that it is entitled to interimrate relief, the
guestion arises, what relief would be appropriate?

That may rai se issues that require analysis of the cost
that this is based on, and it's nmy understandi ng of the
petition that there are sone costs that have already
been incurred, but there are also projections of future
costs that will be incurred over the next few years,
and it nay be necessary to | ook at what those costs are
on a prelimnary basis to nake a determ nati on about
what type of relief should be granted.

JUDGE MOSS: Wouldn't that get us back into
the territory where M. ffitch doesn't want us to go,
which is to say, preapproving some costs and
di sall owing others? | didn't think we wanted to go
there in this phase. W could do that during the
subsequent phase, and to the extent any of these costs
upon which a surcharge is based were found to be
i nappropriate for recovery through rates, they would
become part of a refund.



MR. VAN CLEVE: It nmmy be possible to draw
the distinction between these costs that have al ready
been incurred and future costs and deal with them
differently. [|'mnot sure just because there is a
showi ng of sonme type of financial energency that that
nmeans that the Conpany is entitled to everything that
they' ve asked for.

JUDGE MOSS: Keep in mind all we are | ooking
at here is interimsurcharge subject to refund. It
could be a conceivable outcone is that the Commi ssion
woul d grant the surcharge as requested and six, eight,
ten, twelve nonths into the recovery of that cost
t hrough the surcharge nechani sm neke a determ nation
that none of these costs were prudently incurred, and
the Conpany is not entitled to recover one penny of
them and therefore nust refund with interest every
penny it has recovered through the surcharge nmechani sm
| don't nean to stunt M. Dukich's growmh by using this
exanple, but | think you see ny point. You are
pr ot ect ed.

MR, VAN CLEVE: What |I'mgetting at, Your
Honor, is that | would like for a party to be able to
argue that if the Conmmi ssion does grant interimrelief
that it be sonething other than what the Conpany has
proposed and to not limt the basis upon which that



proposal m ght be based.

JUDGE MOSS: | think certainly other parties
may propose alternative -- Staff nmay cone up with a
proposal, for exanple, that says, W've | ooked at the
Conpany's financial situation. W've |ooked at the
account that has these power costs in it, the deferra
account, and we believe that the financial markets and
the other interested parties outside the Conpany can be
satisfied in a fashion to relieve the Conpany fromits
dire circunmstances, alleged dire circunmstances, with a
20 percent surcharge or 5 percent surcharge or no
surcharge at all.

Sonebody in this case may advocate that,
Yeah, they've incurred these costs, and yeah, their
bond rating is going to be froma triple Bto a B
m nus, or whatever bond ratings do. You are not going
to be precluded from arguing sone alternative form of
relief fromthe Conm ssion, but we also are not going
to decide the ultimte issue of whether these costs
were, should or should not be recovered through rates.
That's going to be decided at a later tine.

MR. VAN CLEVE: | think that addresses ny
concern. The only other point | wanted to nmake, Your
Honor, | think |I share the sanme concern that M. ffitch

has that we limt the scope of any future proceedi ngs



to prudence, and | just want to make a suggestion. |
think it would be hel pful for everyone to go back and
| ook at the transcript fromthe hearing on the origina
deferral. That was on August 9th of |ast year. That
was at the public nmeeting. There was considerable
di scussi on about what the effect of the deferral and
the Commi ssion's order was and what issues were being
preserved for later review, and | think one of those
i ssues i s whether the Conpany should be entitled to
recover these types of costs through a deferra
mechani sm

JUDGE MOSS: | don't nmean to cut M. ffitch
off fromhis issue or the issue that the Commi ssion
i ndeed itself has identified in the prehearing

conference notice here. All |'m suggesting is that
there is subtlety here that is escaping nme, and |I'm
sure it will beconme abundantly clear to nme before the
case is over. |If | said anything that suggested | was
cutting anybody off from any issue in future phases,
take it all back. | would not want to do that and did
not intend to do that. I'mjust trying to talk about

what this phase is not about, so | think M. ffitch
under st ood that too.

Anything else? | do think this has been a
useful discussion. |It's often useful for ne to perhaps



take the floor for a little | onger than you all would
wi sh to explain how |l'm seeing the case and have you
all tell me where |"mm ssing things or need to flesh
out nore understandi ng of that. For my purposes,
t hi nk we've had that discussion, but | don't want to
cut anybody el se off.

| think everybody has had an opportunity to
speak as to how they see the case, and | think we are
all seeing it the sane way. What we are | ooking at at
this juncture is a question of whether Avista has nade
a showing that will support the granting of sone sort
of interimimredi ate energency rate relief in the form
of a surcharge subject to refund, and then we will take
up all these other issues in either a subsequent phase
in this proceeding, in a separate proceeding, or in
some bl end of processes and proceedi ngs.

I think as we go forward -- one final word on
this -- I do want the parties to be m ndful as we go
forward that it will be inportant to define with

consi derable clarity how the Comm ssion at sonme point
in the future is going to neasure the question of

whet her there needs to be refunds of any anopunts
col l ected through the surcharge. Against what wll
that be neasured? |s that going to be neasured agai nst
sonme general rate as determ ned through a subsequent



rate proceeding, or is that sonething that's going to
be kept, if you will, isolated in this proceeding?

We don't want to find ourselves out there
finding that sone portion of these costs should not be
recovered through rates and not have anythi ng agai nst
which to measure that, and |'ve seen cases where that
has happened, not in this jurisdiction, but it can
happen. So we need to be careful about that, and you
all need to be thinking about that as we consi der how
to do Phase 2 and how to handl e that in conjunction

with these other proceedings. | don't have an answer
for you, but we'll conme up with one before it's too
| ate.

Let's talk then a little bit about process
and procedural schedule, and we did previously have
some di scussion off the record on this, so I'mgoing to
stay on the record at this tine and just say that ny
inclination is in light of the internal consideration
of this matter, were able to find two days, Septenber
5th and 6th, when the three conm ssioners would be
available to sit on the Bench and hear the evidence in
the case, so | want to establish that as the Phase 1
heari ng date.

Now, that works very well, as it turns out,
with the schedul e that Avista proposed through its



petition, but | understand we may want to tweak a
couple of the dates. The Avista petition was filed on
July 18th, and Avista did prefile its testinony and
direct exhibits on August the 2nd. Avista had proposed
that Staff and Intervenor prefile testinony would

foll ow on August 22nd. M. Trotter, did you want to
suggest an adjustnent to that date?

MR, TROTTER: Yes. W request the 24th, Your
Honor. That way, we can nmeke it at 1 p.m on the 24th
to distribute by electronic to the extent we can and
fax to the extent we can't do it electronically to the
parties, and then we woul d propose rebuttal to be filed
the 29th, and the prehearing to mark exhibits and so
on, we would recomrend the 4th. If that's not
avai l abl e, then the 31st.

JUDGE MOSS: Anybody el se want to be heard on
t hese proposed dates?

MR. VAN CLEVE: Your Honor, those dates are
okay with I CNU, except we would not be avail able on the
31st, so if the prehearing could be on the 4th.

JUDGE MOSS: Anybody el se want to be heard on
t he dates?

MR, FFI TCH: Your Honor, the hearing dates
conflict with hearing dates -- |'m counsel of record
for a proceeding in Washington D.C. before FERC



00094

will attenpt to nmake other arrangenents on that case.
Just stating that for the record.

JUDGE MOSS: | was unaware of that.

MR, FFITCH: | clearly should have
conmuni cated that sooner to the Comm ssion; however,
I'm avail able on either the 31st or the 4th. | would
prefer the 4th, | believe, but that's just a matter of
personal preference. The other dates are all right,
Your Honor.

MR. MEYER: | do have a comrent. Mving from
the 22nd to the 24th as recommended by Staff is fine as
Il ong as we can bunp our rebuttal to the 30th, not the
29th, so that we are apart by one day on the rebuttal
and if Staff and others could live with the 30th for
our rebuttal, we could live with the 24th for their
redirect.

MR, TROTTER: That's okay.

JUDGE MOSS: W are going to hold M. Meyer
to one o' clock, aren't we? We aren't going to give him
an extra four hours. So you want the 30th?

MR, MEYER: | do, please

MR, FFITCH: Can | add one thing that |
forgot to nention before which is the very tight
schedul e i s dependent, | think, on the Conpany's
conpliance with the discovery requirenents, and we and



other parties may well raise that issue if there is
significant problems with discovery as we get closer to
hearing or closer to testinony filing dates. W ni ght
be | ooking at a situation where that would becone a
basis for requesting adjustment of the schedul e.

JUDGE MOSS: | think M. Meyer previously
menti oned the idea that the Conpany recognizes it is in
the Conpany's best interest to get this stuff out there
as quickly as possible, and I'"m sure part of his
t hi nki ng was the fact that you m ght very well seek a
continuance if you do not get adequate response in your
di scovery phase. So | think there is sort of a
built-in conpulsion, if you will, that will pronmote the
free exchange of information in this proceeding. So
' m hopeful that such circunstances do not develop. |If
they do, I'mconfident also that you will bring themto
my attention by an appropriate notion.

MR. MEYER May | add what's meant to be a
constructive comment in that regard? |If any party
believes that it's having real trouble, given our
response tinme or given how we are prioritizing
responses as we try and get themto you as soon as
possi ble, by all neans, call me or M. Faul kner or
M. Dukich as soon as possible so we are not faced with
a notion conmng out of left field that we weren't



antici pati ng because we thought we were doing a
reasonably good job, so stay in constant touch.

JUDGE MOSS: That's a useful recommendation
and | do encourage counsel to stay in touch by
t el ephone, e-nmil, what have you, and | think you can
resolve a lot of this informally. Certainly that was
my own practice experience years ago in D.C. that
counsel who were willing to freely comrunicate their
probl ems directly as opposed through notions practice
tend to get things noving along nore quickly, and I'm
sure you all have had a | ot of experience with this, so
I encourage you to do that too, and I think you can
resolve a lot of it.

On the other hand, given the very tight
schedule, I will follow the practice that | have
followed in prior proceedings that have been expedited
of making nyself avail able on very short notice for
oral argunents with respect to disputes, and | will
resolve them and we won't spend a lot of tine witing
orders and so forth. W will just do it. The
encouragenent is there for good faith efforts, and I'm
confident that will be the first line, but beyond that,
I'm prepared to act quickly and decisively on any
di sputes that ari se.

MR, TROTTER: This nay harken back to a prior



di scussion. | don't want to reopen it in any way, but
gi ven the short schedul e, the Conpany's direct case
does cover a broad range of issues. | think they do

get into the prudence issue in some regard. W don't
antici pate addressing every point nmade by the Conpany
but rather address the issues that the Commi ssion has
called us upon to address. So | just want to nmeke that
clear on the record in case sone point the Conpany has
made in its direct case we don't address at this tine.

JUDGE MOSS: 1'Il be perfectly clear: W are
not addressing the prudence of these costs in this
phase of this proceeding or other issues subsuned under
M. ffitch's description of the deferred costs issues,
substantive issues. W wll, of course, be |ooking at
the level of the costs and things like that, so there
will be no predeterm nation of those issues, okay? And
you can quote that back at ne later if things go awy.

Havi ng said that then, | want to put our
schedule on the record. M. ffitch, is there sonething
el se about that?

MR, FFITCH. There is the public hearing
i ssue.

JUDGE MOSS: Let's address that now before
put the schedule on the record. W did have sone
di scussion off the record at the outset of the day



concerning the public's interest in this proceedi ng and
perhaps the need to provide a process by which the
public can coment orally. Now, we can accept witten
comments filed either through your office or directly
with the Comm ssion and sponsored by you at hearing,

but | understood, M. ffitch, that you did believe we
shoul d have sone sort of a process to allow for ora
public testinmony?

MR. FFI TCH: Yes, Your Honor. Public Counse
is requesting an oral opportunity for public comrent.
Due to the emergency nature of the request, the fact
that the Conpany is asking for a surcharge to actually
take effect in the very near future, effective on
Sept enber 15th, and due to the size of the request,
very significant increase, approximtely 37 percent, 38
percent, ny understanding also is that the Comn ssion
has al ready received quite a nunber of coments from
Avi sta custonmers on the filing, and for these three
reasons, we are asking the Comm ssion to nmake sone
arrangenents. Specifically, of course, it's always
preferable to have a hearing in the service territory
of the Conpany. That woul d be our first choice.

Under standi ng the | ogistical problens in
Conmmi ssion's schedul es, an alternative suggesti on woul d
be to arrange for a video conference hookup. The



Conmi ssion has, in nmy experience, been able to do that
in prior cases where the comm ssioners sit in Oynpia,
for exanple. A Comm ssion staff person is in the
service territory at a neeting roomwith facilities
that are linked, and the custonmers can speak to the
Commi ssion at that |ocation. W would al so request
that there be adequate publicity of this event and that
t he Conpany assist with publicizing any hearing that
t he Comnmi ssion establishes, and we woul d be happy to
work with the Conpany and the Conmi ssion staff on the
| ogi stics.

JUDGE MOSS: And | would add just as a safety
val ve that we woul d al ways be able to use our
tel econference bridge as a third but |east preferred
alternative to provide an opportunity to allow the
menbers of the public to speak to the proposal

As far as the publicity point is concerned,
don't honestly know what the Commi ssion's practices are
beyond issuing a notice and, of course, appropriate
press releases and so forth occur. Did you have
sonething in mnd beyond the ordinary? Wuld you just
work directly with Conmm ssion and public affairs staff
to decide what you think is appropriate or to work with
the Commi ssion to determ ne what is appropriate?

MR. FFITCH.  Your Honor, | think the reason



mentioned that is because |I'mnot sure that there has
been, beyond the issuance of notice, there has al ways
been a significant publicity given in the way of
newspaper, radio, or other kinds of notice, posting of
notices at community locations. |'mnot aware that's
been done extensively in the past, and |'m suggesting
that there may be sone of that that could be
efficiently and economically done here that m ght
assist, given the very quick time lines, in letting
peopl e know about the event.

It is hard to get the word out generally on
events of this nature, and |I'm asking, | guess, that
perhaps the Commi ssion | ook at sone additional steps
that m ght have been taken in the past. W can
certainly talk with Staff about how to do that, but we
are requesting that the Conmi ssion and its public
affairs staff take a | ook at that. They are very
experienced in setting up neetings and doing publicity
and so on, so they probably could teach us a thing or
two about it, but we would be happy to talk to them
about details.

JUDGE MOSS: You don't need me to do anything
in this connection at this juncture; is that right?

MR, FFITCH: |'m asking that the Comm ssion
direct its staff to investigate how to do adequate



publicity to get people apprised of the hearings so
that they can conme, and we woul d be happy to work with
t hat .

JUDGE MOSS: I'Il leave it at this for now
that 1'msure our public affairs staff will be willing
to work closely with you in determ ning what woul d be
appropriate for this proceeding, and to the extent
public affairs and the Comm ssion generally m ght | ook
beyond this one case to making this process nore
effective, then probably better |eave that to another
day, and | won't even express ny opinion about it, but

| feel sure that the Commission staff will work closely
with you, and I would ask that the Conpany al so woul d
be willing to cooperate in terns of naking sure there

is adequate publicity in the service territory, and |
think I recall sonmething that the Conpany has nmade sone
efforts to get the word out through advertising nedia.
Do you know anyt hi ng about that, M. Meyer?

MR. MEYER Not directly. | know that
noti ces of public neetings such as this find their way
into the Spokesman Review, the general circulation
paper, but we will be glad to assist.

JUDGE MOSS: If there is any problemin this
connection, bring it to ny attention, and | agree with
you, M. ffitch. This is an area that could use sone



addressing in a nore fornmal way, and we will use this
case as a vehicle to do that to a degree. Particularly
given the short tinme franme here, it is going to be
i mportant to get the word out and get the people
i nf or ned.

MR. FFI TCH: Thank you, Your Honor

JUDGE MOSS: | think in terms of setting
dates, I'mgoing to just suggest for the nonent at
| east on a tentative basis that since the hearing dates
will be Septenber 5th and 6th that we will provide the
opportunity for public comment either on the evening of
the 5th or the 6th, and I will check with the
conmi ssioners to see what will work in terms of their
ot her obligations, and ny tentativeness is because
didn't | ook at their evening calendars, so | don't know
what's available, but we will work it out, and | will
announce it by subsequent notice.

MR. FFI TCH: Thank you, Your Honor

JUDGE MOSS: In ternms of the other procedura
dates, we've already passed the August 2nd date on
which Avista filed its direct testinony and exhibits.
The date that we have determ ned appropriate for Staff
and I ntervenor prefile testinony is August 24th. Staff
and Intervenors are required to file their testinony by
1 p.m on that day and, of course, effect service



simul taneously with filing, which brings to mind the
guestion of whether the parties wish to open thensel ves
to electronic service, that is to say, e-nai

attachnment, facsimle. The Comrission's rules -- |
think the statute even requires that it be mailed or
sent by fax, but e-mail has worked well in other
proceedi ngs, and if you want to do it that way, you
can, but we'll talk about that nmore later. Put it in
your m nds.

Avista rebuttal testinony will be filed and
si mul taneously served on August 30th. We will have our
final prehearing on Septenber 4th, and | want to do
that in the norning, | think. Yes, let's do that in
that nmorning so that it will give nore tine to prepare
things prior to hearing. So will Avista be com ng
early the night before?

MR. MEYER: Probably conming over that
nor ni ng.

JUDGE MOSS: Let's go ahead and meke it 9:30
then. The hearing will be Septenber 5th carrying over
to the 6th, as necessary, and the goal will be to have
a Commission order in tinme for action by Septenber
15th, or in the absence of any grant of authority,
there woul d be no conpliance filing. As | understand
the Avista petition, if the Conm ssion order were to be



entered as late as Septenber the 14th, the Conpany
woul d find adequate time to effect the conpliance and

i npl emrentation by the 15th, but it would clearly be
desirable to have the order sonewhat in advance of that
date, and M. Meyer is nodding affirmatively for the
record.

MR, MEYER. May | return to electronic? Did
you have in mnd that would be at the option of the
party, either electronic or hard or both?

JUDGE MOSS: | think it has to be pretty mnuch
at the option of the receiving party because of the way
the statute and the rules are set up, so if you al
want to agree anpbng yourselves that you will have your
service electronically, fine. |If you can't nmke that
agreenent anong yoursel ves, then you will have to
follow the traditional paper filing, nailing, whatever
you use, and that's hopefully sonmething that will
change over the next few years, but we are not yet in
t he nodern age.

MR. MEYER: We have a little bit of tine
before your testinony is due. | want to talk to ny
staff and see what their preference would be and j ust
share thoughts.

MR, FFITCH: The nmin thing that cones to
mnd is sone of the exhibits and so on. You can't send



them by e-mail anyway.

JUDGE MOSS: It's always problematic, sure.
You all can work those things out anong yoursel ves, and
| think if a paper copy to follow and an el ectronic
transmssion is what's required. | think what's
happened in other proceedings to my recollectionis
that everything that's available electronically is
served that way, and that gives everyone sufficient
material to work on through the m dnight hour, and then
by the norning mail, you have the exhibits and you are
all set for the weekend' s work.

MR. TROTTER: Did the Conmm ssion want to
provi de the oral argunent or briefing or both?

JUDGE MOSS: It's true that the schedul e does
not speak to that. |I'mglad you raised it,

M. Trotter. Do you all want witten briefs? W are
goi ng to have our hearing on the 5th or 6th, and it
woul d be a fairly short turnaround on any briefs.

MR. FFI TCH:  Your Honor, Public Counsel would
request -- | hate to say this when | think of the work
i nvol ved, but we would ask for an opportunity to file a
brief after the hearing.

JUDGE MOSS: It would have to be within a
coupl e of days, few days. |f the Conm ssion is going
to act by the 15th... Is the 15th absolutely critical?



VWhat difference would it nmake if it was the 21st
i nstead of the 15th?

MR. MEYER:. A few days are not critical
whether it's the Friday or the Monday, but we are doing
what we can to hold to the md Septenber tinme frane.

JUDGE MOSS: | notice that Rosh Hashanah is
the 17th, and | don't know or particularly care whether
that's an issue for anybody in this case or not, but |
don't want to tie anybody to that period of tine
because you may have friends or famly and so forth.
But it does strike me that we could allow for briefs,
say, on the 12th. That's five days, and they would
probably be short.

MR, MEYER: |f they would be short, fromthe
Conpany's perspective, we are going into hearings in
| daho, our |daho request that week of the 12th.

JUDGE MOSS: Maybe an oral argunent woul d be
a better alternative in this case to briefs.

MR. MEYER It may be that at the concl usion
of the hearing on the 6th that there could be sone
sunmat i on by counsel

JUDGE MOSS: Tell you what. | typically --
M. ffitch, | cut you off a mnute ago. Did you have
sonmething else to say?

MR, FFITCH: You Honor, | think we really



woul d Iike to request the opportunity to file sonething
inwiting. These are conplicated issues. There are
sone | egal questions here. W are having to try to
sift through oral argunent, and the Conmi ssion may wel
feel that would be useful, but the opportunity to
actually put something down in witing before the
decision | think is going to be pretty inportant.

JUDGE MOSS: |'mnot going to set a firmdate
at this juncture or a firm process, but I'mgoing to
say that | appreciate your comrents, M. ffitch, and
particularly with regard to sone of these issues being
potentially conplicated. As we get closer to the
hearing, at the hearing, we will make a fina
determination as to whether we will have oral argunent,
witten briefs, or sone conbination in order to have
our post-hearing argunent laid out, and if we do have

written briefs, | would expect that we would have to
have those filed sinultaneous by the 12th. That woul d
still give us tine to get through process without

putting the Conpany in jeopardy in terns of its
suggestion with regard to certain financial triggering
dates and one thing or the other. According to
M. Meyer, we could let it slip a couple of days
wi t hout any risk even.

So any ot her business we need to take up



t oday?

MR. MEYER | just have a concluding renark,
if I may. | nmean this sincerely, and this is directed
not only to the commi ssioners but to yourself and al
parties in the room However we may end up with regard
to various positions we take, the Conpany is
appreciative of efforts to expedite the process, and
just wanted to convey that.

JUDGE MOSS: | appreciate that. There being
no ot her business to conduct today, then we will be in
recess. Thank you.

(Prehearing concluded at 3:35 p.m)






