

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	In the Matter of the Application of:

WASTE MANAGEMENT OF WASHINGTON, INC. D/B/A WM HEALTHCARE SOLUTIONS OF WASHINGTON
For an Extension of Certificate G-237 for a Certificate of Public Convenience and Necessity to Operate Motor Vehicles in Furnishing Solid Waste Collection Service
	
	Docket No. TG-120033
WASTE MANAGEMENT’S POST-HEARING BRIEF


TABLE OF CONTENTS

2I.
ARGUMENT


2A.
The Present Biomedical Waste Collection Service Does Not Satisfy the Specialized Needs of Customers.


21.
RMW Generators Are Not Satisfied With Stericycle’s Services.


72.
RMW Generators Require a Competitive Statewide Alternative.


133.
Competition from Waste Management Is Presently Benefiting RMW Generators.


20B.
The Public’s Need for Responsive Service Outweighs Any Negative Impacts on the Economic Viability of Existing Carriers.


201.
The Protestants Have Not Demonstrated Any Material Threat to Their Economic Viability.


20a.
Stericycle.


23b.
Pullman Disposal.


23c.
Rubatino.


24d.
Consolidated.


25e.
Murrey’s.


252.
Any Lesser Impact to Protestants Is Outweighed by the Public’s Need for Competitive Statewide Service.


26C.
Waste Management Is Fit to Provide Statewide Service.


261.
Waste Management Is Financially Fit.


312.
Waste Management Is Operationally Fit.


363.
Waste Management Has Demonstrated Its Regulatory Fitness.


37II.
CONCLUSION


39CERTIFICATE OF SERVICE




TABLE OF AUTHORITIES

Cases
Arco Prods. Co. v. Wash. Utils. & Transp. Comm’n,
125 Wn.2d 805, 811-12, 888 P.2d 728 (1995)
2

In re Am. Envtl. Mgmt. Corp., App. No. GA-874, 
Order M.V.G. No. 1452 (Nov. 30. 1990)
12, 36

In re Med. Res. Recycling Sys., App. No. GA-76820, 
Order M.V.G. No. 1707 at 6 (May 25, 1994)
6

In re Pet’n of Comm’n Staff for Declaratory Ruling, Docket No. TG-970532, 
Declaratory Order at 10 (Aug. 14, 1998)
12, 19

In re Pet’n of Comm’n Staff for Declaratory Ruling, Docket No. TG-970532,
Declaratory Order at 5 (Oct. 29, 1997)
19

In re Ryder Distribution Res., Inc., App. No. GA-75154, 
Order M.V.G. No. 1596 at 12 (Jan. 25, 1993)
8, 20

In re Ryder Distribution Resources, Inc., App. No. GA-75154, 
Order M.V.G. No. 1761 at 17 (Aug. 11, 1995)
passim

In re Stericycle of Wash., Inc., App. No. GA-77539, 
Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)
27, 28

In re Sure-Way Incineration, Inc. App. No. GA-868, 
Order M.V.G. No. 1451 at 16 (Nov. 30, 1990)
12, 27, 31

In re Sureway Med. Servs., Inc., App. No. GA-75968, 
Order M.V.G. No. 1663 at 13 (Nov.19, 1993)
passim

Stericycle v. Waste Mgmt., Docket No. TG-110553, 
Order No. 02 at 14-15 (Jul. 13, 2011)
12, 13

Statutes
RCW 80.01.040(2)
26

RCW 81.77.040
1, 26, 31

Other Authorities
Jeremy Carroll, Lawsuit: Stericycle Systematically Overcharged Governmental Agencies, 
Waste & Recycling (Jan. 10, 2013, 5:19 PM), http://www.wasterecyclingnews.com/article/20130108/NEWS01/130109953
6

1. Applicant Waste Management of Washington, Inc. d/b/a WM Healthcare Solutions of Washington (“Waste Management”) requests that the Commission award Waste Management’s application for an extension of its existing territorial rights and grant the company statewide authority to offer regulated biomedical waste (“RMW”) services.  Waste Management has provided sufficient evidence proving that public convenience and necessity support granting its extension.  The company presented proof that it is fit to perform RMW services in the territories it does not already serve.  It has demonstrated that the biomedical waste collection and disposal service currently provided in the territory does not satisfy the specialized needs of customers in that area as the customers determine those needs.  Through the written and live testimony of witnesses, Waste Management has met its burden of proof.
2. The purpose of the December 2012 evidentiary hearing was to determine three statutory elements:  (1) “The present service and the cost thereof for the contemplated area to be served”; (2) “sentiment in the community contemplated to be served as to the necessity for such service”; and (3) whether “the existing solid waste collection company or companies serving the territory will not provide service to the satisfaction of the commission.”
  Synthesizing these statutory elements, the Presiding Officer ordered that Waste Management demonstrate “that (1) the biomedical waste collection service currently provided in the territory Waste Management proposes to serve does not satisfy the specialized needs of customers in that area as the customers determine those needs, and (2) the public’s needs for responsive service outweighs any negative impacts of the entry of an additional provider on the economic viability of existing carriers.”
  Waste Management amply established both of these conditions at the evidentiary hearing.

3. As directed,
 Waste Management established the remaining statutory elements regarding its fitness through declarations filed prior to the evidentiary hearing.  Waste Management provided a description and analysis of the facilities needed, the estimated attendant costs, and the assets it has and will continue to commit to provide to offer the requested service, sufficient to provide reassurance that Waste Management will provide service to the satisfaction of its future customers and the Commission.
I. ARGUMENT
A. The Present Biomedical Waste Collection Service Does Not Satisfy the Specialized Needs of Customers.
4. The Commission exercises broad discretion in determining whether incumbent certificate holders are providing satisfactory service to biomedical waste generators.
  The Commission “does not second-guess the customers’ stated needs but defers to ‘persons who have unique knowledge about the requirements of the service they need,’ and declines ‘to tell a professional in the body of knowledge at issue that a service does or does not meet her or his needs.’”
  The Commission does not examine for “reasonableness” or “legitimacy” the biomedical waste generators’ stated needs.
  The testimony of the RMW generators in this proceeding establishes that they are not satisfied with Protestant Stericycle of Washington, Inc.’s (“Stericycle”) services, that they require a competitive statewide alternative to Stericycle which cannot be provided by any of the small, regional Protestants, and that generators are presently enjoying quality of service and pricing benefits as a result of the competition already offered by Waste Management in many areas of the State of Washington.  In inviting Waste Management to apply for statewide authority, Stericycle previously advised the Commission that “Stericycle recognizes that the Commission may welcome additional competition in biomedical waste collection and does not oppose fair competition if in the public interest and initiated in accordance with the requirements of applicable law.”

1. RMW Generators Are Not Satisfied With Stericycle’s Services.

5. Stericycle’s customers testified about Stericycle’s failure to satisfy their needs.  Rodger Lycan, Procurement Manager for Pathology Associates Medical Laboratories (“PAML”), has been very dissatisfied with Stericycle’s services.
  PAML is headquartered in Spokane and has approximately 60 facilities throughout Washington which generate RMW.
  Stericycle has not shown any interest in providing PAML with efficient or cost-effective service despite PAML’s express request to Stericycle to determine ways in which PAML could cut its RMW service costs.
  PAML “did not get a response from Stericycle in that regard and heard nothing about it until [PAML] notified [Stericycle] that [PAML was] transitioning some facilities over to Waste Management.”
  In contrast, since PAML signed up for RMW service with Waste Management in 2011, Waste Management employee Jeff Norton has worked closely with PAML to evaluate the volume and nature of PAML’s RMW and determine the most cost-effective delivery schedule and container sizes.  He advised PAML:
[D]uring the transition process that [Waste Management] could help us beyond just the savings that Providence told us we would experience whenever they contracted with Waste Management, that they could save us money through going through and doing an audit of our facilities, seeing if our containers are too large, if we are being picked up too often ….

PAML was also very dissatisfied with its treatment from Stericycle once PAML advised Stericycle that PAML would be moving its facilities in the Certificate No. G-237 territory to Waste Management.  Despite PAML’s direction that the final collection at these facilities should be October 28, 2011, Stericycle immediately stopped providing service to some of the facilities, leaving PAML in the untenable position of having RMW sitting uncollected until the Waste Management contract later took effect.
  That caused hardship for PAML and a scramble to get service to PAML facilities which lacked the ability to store the uncollected RMW.

6. Carla Patshkowski, of the Providence Medical Group, testified of her major dissatisfaction with Stericycle’s services.  Providence Medical Group has physician clinics and family medicine centers in Chewelah, Colville and Spokane.
  Ms. Patshkowski was never assigned a Stericycle sales representative and no one from Stericycle ever consulted with her regarding the most economical and appropriate type of collection service for her facilities.
  Never having received a list of Stericycle’s service options and rates,
 it was only when she began discussions with Waste Management in 2011 that she learned from Mr. Norton that she had a choice of different size containers and different pick-up frequencies to obtain the most economical service.
  Mr. Norton audited Providence Medical Group’s various facilities and determined the most economical and efficient size of container and frequency of collection.
  Providence Medical Group also objects to Stericycle’s monthly fee in months where Stericycle has provided no collection service, a fee which Waste Management does not charge.
  Providence Medical Group’s experience with Stericycle’s billing service has been even more aggravating.  Once Providence Medical Group terminated Stericycle’s services in Waste Management’s UTC territory, Stericycle continued billing Providence Medical Group for eight months for the terminated service.
  Month after month of complaints by Providence Medical Group yielded no resolution of Stericycle’s improper billing.
  The billing was only apparently corrected after Providence Medical Group was contacted by a collection agency on behalf of Stericycle and Providence Medical Group’s Chief Financial Officer and Chief Operating Officer demanded that Stericycle cease the improper billing.
  Stericycle also responded to Providence Medical Group’s termination of Stericycle services at some of its facilities by improperly stopping service at the Chewelah facility which Providence Medical Group had directed would (and must, given no alternative) remain with Stericycle.
  Stericycle never advised Ms. Patshkowski that its services are regulated by the Commission.

7. Julie Sell, the Emergency Preparedness Coordinator for Olympic Medical Center, testified of her dissatisfaction with Stericycle’s services.  Olympic Medical Center has a hospital and seven clinics in Port Angeles and four clinics in Sequim.
  Three times in the last seven months, Stericycle has failed to make scheduled RMW collections from Olympic Medical Center facilities.
  Ms. Sell has never been clear about who her Stericycle contact is.
  Until very recently, Ms. Sell has had to call Stericycle offices in Fresno, California and Chicago to rectify Stericycle’s missed collections.
  It took the advent of the evidentiary hearing in this matter to trigger a phone call from her apparent Stericycle representative James Ryan to inquire as to whether she was receiving satisfactory service from Stericycle.
  Stericycle’s representatives never have taken responsibility for missed pick-ups; rather, they have always assigned blame to Olympic Medical Center.
  Missed pick-ups create safety issues for Olympic Medical Center’s small facilities which lack the space to store RMW waste.
  While there have been no missed pick-ups since October 2012, Ms. Sell remains concerned about Stericycle’s reliability.
  The Olympic Medical Center also objects to being charged a monthly fee by Stericycle in months where Stericycle does not collect any waste, a fee which Waste Management does not charge.
  In addition, Stericycle has charged Olympic Medical Center an energy surcharge which is not authorized by its tariff.

8. Emily Newcomer, Seattle Operations Manager for the University of Washington’s Recycling and Solid Waste Program, testified that she prefers Waste Management over Stericycle because Waste Management’s Seattle processing facility is much closer to the Seattle campus than Stericycle’s Lewis County processing facility.
  Based on her experience and basic commonsense, it is her opinion that local processing by Waste Management offers her program environmental and emission reduction benefits as well as reducing the University’s liability associated with the untreated RMW through less transportation time.
  Moreover, the University of Washington has found Stericycle’s customer service to be cumbersome.
  An example is found in the redacted email exchange offered by Stericycle as “a perfect example of how having a local account representative [] improves customer service.”
  To the contrary, that email demonstrates that after multiple exchanges between the University and Stericycle, the University’s basic question regarding the amount of cover Stericycle uses still remained unanswered.
  Similarly, when the University’s Infectious Waste Committee requested equivalent information about treatment protocols from Stericycle and Waste Management, “the response time from Stericycle was a lot slower than it was from Waste Management.”

9. Wendel Family Dental Centre (“Wendel”) has experienced significant problems with Stericycle’s incorrect billing system.  Wendel operates three dental offices in Vancouver.  Jean Longhenry, Wendel’s Facilities Manager, testified that she “was constantly calling to correct the billing” she received from Stericycle and it took “a lot of calls” to get Stericycle to correct the erroneous billing.
  Stericycle acknowledges these billing errors.
  Furthermore, when Wendel cancelled its service with Stericycle, Stericycle refused to come collect the Stericycle containers left at Wendel’s facility and charged Wendel for those containers.

10. RMW generators have experienced a range of significant service failures from Stericycle.
2. RMW Generators Require a Competitive Statewide Alternative.

11. The waste generators from all over the State of Washington who testified at the hearing unanimously expressed their need for an alternative to Stericycle which cannot, alone, be provided by any of the small, regional Protestants, Consolidated Disposal Services, Inc. (“Consolidated”), Murrey’s Disposal Co., Inc. (“Murrey’s”), Pullman Disposal Service (“Pullman Disposal”), or Rubatino Refuse Removal, Inc. (“Rubatino”).  Ms. Longhenry, the Facilities Manager of Wendel Family Dental Centre in Vancouver testified that, due to their dissatisfaction with Stericycle’s billing system, her dental offices desire an alternative to Stericycle to ensure they obtain consistently good service.
  None of the regional Protestants offers RMW service in Vancouver.

12. Ms. Patshkowski testified that as a result of Providence Medical Group’s unacceptable experience with Stericycle, Providence Medical Group desires competition and a choice in the RMW services market to ensure that it gets the best possible service and pricing and that its sensitive waste is properly handled.
  None of the regional Protestants offers RMW service in Chewelah, Colville or Spokane.

13. Terry Johnson, the Director of Plant Engineering for Chelan Community Hospital, testified to a need for a competitive alternative to ensure the highest quality service, leverage to obtain a true market price, and a backup service provider in the event of a work stoppage or natural disaster.
  Until the week before the evidentiary hearing, Chelan Community Hospital did not have an account representative at Stericycle with whom Mr. Johnson could communicate about service issues.
  None of the regional Protestants offers RMW service in Chelan.

14. Mr. Lycan, of PAML, attested to his company’s need for a competitive choice to ensure the best quality of customer service and the most competitive pricing for all of his statewide facilities and for a single contract with one RMW service provider for PAML’s statewide needs.
  Moreover, none of the regional Protestants offers RMW service to PAML’s headquarters in Spokane.
  In moving his business to Waste Management, PAML could obtain a ten percent reduction in its RMW costs.

15. Ray Moore, the Lead Contract Manager of Supply Chain for PeaceHealth, testified that the PeaceHealth hospitals require a statewide biomedical waste service alternative to provide PeaceHealth with the leverage to obtain the best possible pricing and service, which will help mitigate PeaceHealth’s risk of residual liability arising from the transportation and handling of its RMW by third parties.
  PeaceHealth is presently served by Stericycle under a contract obtained by Premier, a group purchasing organization of which PeaceHealth is a member.  Vendors which are awarded contracts through Premier pay Premier contracting fees.
  Several of the PeaceHealth hospitals are located in areas also served by the small, regional Protestants which cannot offer PeaceHealth the statewide contract it desires:  Columbia Basin Hospital in Ephrata (service is also available from Consolidated), Pullman Regional Hospital (service is also available from Pullman Disposal), and Samaritan Hospital in Moses Lake (service is also available from Consolidated).
  Like PAML, PeaceHealth desires to contract with “one statewide service provider for the sake of efficiency and cost.”

16. Ms. Newcomer testified that the University of Washington also requires an alternative service option because such competition will yield true market prices for RMW services and will allow the University leverage to ensure that it gets responsive service.
  She rejects Stericycle’s suggestion that competition between Waste Management and Stericycle would result in a reduction in the quality of service.
  The University’s Infectious Waste Committee is presently considering competing service proposals from both Stericycle and Waste Management.
  None of the regional Protestants offers RMW service in Seattle.

17. Ms. Sell, of the Olympic Medical Center, testified to the need of her hospital and clinics for a competitive RMW service alternative to ensure they get the highest quality service at the best price.  At present, with Stericycle as its only option, Olympic Medical Center has no ability to exert any effective leverage over Stericycle.
  None of the regional Protestants offers RMW service in Port Angeles or Sequim.
  Given the lack of competition, Ms. Sell is not confident that she is getting charged a market price by Stericycle.

18. Dr. Danny Warner, President of the Washington State Dental Association (“WSDA”) and owner of Warner Dentistry in Vancouver, testified that he and the over 4,000 dentists represented by the WSDA require an alternative for RMW service to ensure they receive the best possible service, the best possible price, and that sensitive waste with attendant risks of liability will be properly transported, treated and disposed.
  None of the regional Protestants offers RMW service in Vancouver or many other parts of the state where WSDA members are located.

19. Not a single RMW generator testified against the overwhelming need for an alternative statewide service provider.  Rather, Stericycle offered the testimony of two lobbyists for Washington hospitals who “take no position on the pending application of Waste Management.”

20. Jeff Mero offered testimony as Executive Director of the Association of Washington Public Hospital Districts (“AWPHD”).  He recognized that “some Washington hospitals and other healthcare providers have expressed the desire for a choice of medical waste service providers and a belief that competition among providers will enable them to obtain more responsive service and better prices.” 
  That includes AWPHD members Lake Chelan Community Hospital and Olympic Medical Center, both of which offered testimony in support of Waste Management’s application.
  Mr. Mero admitted that he knows nothing about Stericycle’s price structure and had no knowledge regarding whether the prices Stericycle charges his members are competitive.
  He was not aware that Stericycle had amended its tariff in 2011 to offer Rehrig containers in response to Waste Management’s offering the same service.
  Although Mr. Mero submitted written testimony that AWPHD is concerned that offering generators a choice may adversely affect rates or service levels to member hospitals,
 he readily admitted in his live testimony that he was not aware of any adverse effect on either rates or service levels in the year and a half in which Waste Management has been competing with Stericycle in large parts of the State of Washington.

21. Stericycle also offered the limited testimony of Taya Briley as President of Washington Hospital Services (“WHS”).  WHS is a for-profit entity financed by Stericycle.
  Under a marketing agreement between Stericycle and WHS, WHS has helped sell Stericycle’s services to Washington hospitals in exchange for a payment from Stericycle of $47,500 in 2012 and equivalent sums in prior years.
  Ms. Briley is in the process of negotiating a renewal of that contract and is requesting an increase in the annual payment from Stericycle.
  She is waiting to hear back from Stericycle in response to her requested payment increase.
  She recognized “that some Washington hospitals and other healthcare providers have expressed the desire for a choice of medical waste service providers and a belief that competition among providers will enable them to obtain more responsive service and better prices.”
  WHS member hospitals testifying included PeaceHealth, whose president is the chairman of WHS’s board of directors.
  In her live testimony, Ms. Briley explained that WHS would like the Commission to “use its expertise in determining what the best way of proceeding is in determining whether competition will be the best way to produce good service and fair pricing.”
  She admits that she has never looked at Waste Management’s tariff rates and neither she nor anyone at WHS has compared Stericycle’s and Waste Management’s tariff rates.
  Despite her ostensible neutrality and her acknowledgment that WHS “are not experts in this,”
 Ms. Briley posits that alternative RMW service providers “may affect the profitability of the carriers.”
  However, she is not aware of any adverse effect on rates or service levels in the year and a half in which Waste Management has been competing directly with Stericycle.
  Moreover, she is aware that some WHS member hospitals are dissatisfied with Stericycle’s tariff pricing.

22. The generator testimony received in this matter is very much in keeping with the prior testimony of RMW generators before the Commission.  In 1990, for example, Brien Stafford, past chairman of the board of Overlake Hospital, “maintained that competition should exist and there should be more than one licensed infectious waste hauler in the state.…  Mr. Stafford argued for the ability to choose among competing vendors, on a level playing field, to obtain the best possible service.”

23. The Commission too has recognized the value of statewide competition in the RMW market.  It has “found that promoting competition in this segment of the industry is in the public interest because, among other things, it promotes higher quality of service in terms of protecting the public health and safety.”
  The Commission also has acknowledged that, contrary to regular solid waste collection, “[a]pplicants for [RMW] service usually wish to serve the entire state or large portions of the state.”
  The RMW service market “has evolved into a highly competitive industry as a result of the Commission interpreting RCW 81.77.040 consistently with the unique requirements and attributes of the service.”
  Consequently, “the Commission has granted overlapping authority for the provision of  biomedical waste services, including at one time statewide authority to two companies.  Thus, Commission policy has historically encouraged competition in the provision of biomedical waste services.”

24. Even Stericycle, in a closely-related matter before the Commission, specifically requested that the Commission require Waste Management to petition for statewide authority.
  Stericycle argued that limiting Waste Management’s RMW collection authority to only its G-237 territory would “pose an imminent threat of further harm to Stericycle and to biomedical waste generators throughout the state that depend on Stericycle for service, particularly those generators in the more rural areas of the state beyond the service territories included in Waste Management’s G-237.”

25. Washington’s RMW generators require a competitive alternative to Stericycle, including an alternative service provider in the many parts of the state served only by Stericycle and an alternative statewide service provider for those large generators with facilities throughout the state, including in areas presently served by Consolidated, Murrey’s, Pullman Disposal, and Rubatino.

3. Competition from Waste Management Is Presently Benefiting RMW Generators.

26. Contrary to the unsubstantiated concerns which the lobbyists Mr. Mero and Ms. Briley conjured in their written testimony, competition from Waste Management already has caused a marked improvement in Stericycle’s service quality and prices.  Waste Management’s Account Development Manager Jeff Norton worked for Stericycle from 1998 through 2008.
  While he worked for Stericycle, many Stericycle customers complained to him about Stericycle’s proprietary “Steritubs” because they stick together when they nest, customers in some cases could not pry them apart, and the lids rarely fit properly.
  At the time, Mr. Norton repeatedly reported these complaints to Stericycle’s District Manager Mike Philpott.
  Mr. Philpott testified that he was aware Stericycle customers did not like the Steritubs because the lids crack and can be difficult to snap on.
  However, he advised Mr. Norton that Stericycle had too much capital invested in the Steritubs and would not change the containers.

27. Based on the complaints of Stericycle customers, when Waste Management re-entered the RMW market in 2011, it offered containers manufactured by Rehrig Pacific Company (“Rehrig”) with a hinged lid.  The Rehrig containers nest without trouble, the attached lids close easily, and the containers stack evenly and minimize the storage space needed.
  Mr. Norton began discussing the availability of Rehrig containers with Stericycle customers,
 and on March 30, 2011, Waste Management filed its RMW tariff with the Commission.
  Waste Management’s tariff included 31-gallon and 43-gallon Rehrig containers.
  The tariff’s straightforward pricing is based on a price per gallon which decreases as the number of gallons collected increases:

Gallons 



Price per gallon
50 or less



$  1.45

51-100




$  1.10

101-200



$  0.80

201-400



$  0.60
401-600



$  0.48

601-800



$  0.36

801-1,000



$  0.30

1,001-2,000



$  0.28

2,001 +



$  0.25
These rates became effective on April 6, 2011.

28. In 2011, Mr. Philpott learned from his salespeople that Waste Management was offering Rehrig containers to Stericycle customers.
  He testified that as of that time, Stericycle had not offered Rehrig containers or containers with hinged lids in Washington.
  Rehrig containers also had not been offered anywhere else in Stericycle, Inc.’s western division which includes Oregon, Idaho, Montana, northern California, part of Nevada, part of Wyoming, Alaska, and Hawaii.
  As Mr. Philpott testified, Stericycle decided to offer Rehrig containers in Washington in 2011 because Waste Management was offering those containers to Stericycle customers.

29. On June 2, 2011 – more than two months after Waste Management filed its tariff rates – Stericycle filed an amendment to its RMW tariff.
  The only changes Stericycle made to its preexisting tariff concerned the addition of the Rehrig containers.
  Stericycle added one column of prices for its new 31-gallon Rehrig container, a second column of prices for its new 43-gallon Rehrig container, and a note stating that the Rehrig containers “are only available to generators located in” a limited list of Washington counties.
  This is the only time since 1999, when Mr. Philpott joined Stericycle, that Stericycle has offered a container to only a limited part of the State of Washington.
  Mr. Philpott, under whose name Stericycle filed its tariff with the Commission, claims to have no idea how Stericycle came up with the pricing for the Rehrig containers.

30. Notwithstanding his professed ignorance on the subject, the source of Stericycle’s amended prices is self evident:  they came directly from Waste Management’s tariff.  Stericycle’s more cumbersome tariff structure sets forth prices for each size of container based on the quantity of containers collected.
  To compute the total gallons of waste at each price point, one must multiply the number of gallons in the container by the number of containers.
  So, for example, the total gallons of waste are reflected below in the highlighted additions to Stericycle’s tariff with the two “(N)” columns denoting the two new Rehrig containers and the other columns denoting the containers and prices Stericycle offered from before 2011:

	Container

Quantity
	Small/Medium

(21 gallon)

Container
	(N) Medium/Large

(31 gallon)

Container
	(N) Large

(43 gallon)

Container
	Large

(48 gallon)

Container

	1
	21         35.16
	31        50.22
	43         67.94  
	48       75.67    

	2
	42         33.66
	62        46.19
	86         52.46  
	96       58.32

	3
	63         28.94
	93        38.13
	129       43.00
	144     48.20

	4
	84         26.16
	124      33.48 
	172       36.98
	192     41.45  


31. To compute the price per gallon at each price point, one must (1) multiply the price by the number of containers, and (2) divide that number by the total number of gallons at that price point.
  So, for example, the price per gallon for two of the pre-existing 21-gallon containers is computed as follows:

(1) $33.66 x 2 containers = $67.32

(2) $67.32 ÷ 42 gallons = $1.60 per gallon

The prices per gallon are reflected below in the highlighted additions to Stericycle’s tariff:

	Container

Quantity
	Small/Medium

(21 gallon)

Container
	(N) Medium/Large

(31 gallon)

Container
	(N) Large

(43 gallon)

Container
	Large

(48 gallon)

Container

	1
	21      35.16   $1.67
	31      50.22   $1.62
	43     67.94  $1.58  
	48     75.67  $1.58    

	2
	42      33.66   $1.60
	62      46.19   $1.49
	86     52.46  $1.22  
	96     58.32  $1.22

	3
	63      28.94   $1.37
	93      38.13   $1.23
	129   43.00  $1.00
	144   48.20  $1.00

	4
	84      26.16   $1.25
	124    33.48   $1.08 
	172   36.98  $0.86
	192   41.45  $0.86  


Under Stericycle’s pricing scheme, the price-per-gallon for one container is highest at the smallest size container (21 gallons):  $1.67.
  The price-per-gallon goes down slightly for a single container of the next larger size container (31 gallons):  $1.62.
  And, the price-per-gallon goes down slightly more for one container of the next larger size container (43 gallons):  $1.58.
  The price-per-gallon remains the same for one container of the largest size container (48 gallons):  $1.58.
  For two containers, this pattern repeats:  the price-per-gallon is highest at the smallest size container, goes down slightly at the next larger size container, goes down slightly more for the next larger size, and remains the same for the largest size container:  $1.60, $1.49, $1.22, and $1.22.
  For three containers, Stericycle’s pricing pattern repeats.
  And the same is true for four containers.

32. Once Stericycle’s tariff gets to the pricing for five containers and more, Stericycle stops its pre-existing pattern and begins to precisely replicate Waste Management’s lower pricing, but only for the Rehrig containers offered to compete with Waste Management.
  For example, Waste Management charges $0.60 per-gallon when the total gallons are between 201 and 400 gallons.  Precisely as with Waste Management’s pricing, where the total gallons are between 201 and 400 gallons, Stericycle now charges $0.60 per gallon for the Rehrigs.  However, contrary to its prior pattern where the price-per-gallon of the largest container (48 gallons) remained the same as the next smaller size container (43 gallons), once Stericycle begins to mimic Waste Management’s pricing, Stericycle’s price-per-gallon goes up for its largest container to Stericycle’s preexisting price (as reflected on the next page in grey highlighting), thus making it less expensive for generators to use Stericycle’s new Rehrigs than to use Stericycle’s proprietary Steritubs.
  And, so, Stericycle continues to precisely match Waste Management’s lower prices, but only for the Rehrigs.
  Here, again, are Waste Management’s prices filed in March 2011, followed by Stericycle’s tariff prices which Stericycle filed two months later (the highlighting is added to reflect Stericycle’s precisely matching prices):

WASTE MANAGEMENT’S 3/30/11 TARIFF
Gallons 




Price per gallon
50 or less




$  1.45

51-100





$  1.10

101-200




$  0.80

201-400




$  0.60
401-600




$  0.48
601-800




$  0.36
801-1,000




$  0.30
1,001-2,000




$  0.28
2,001 +




$  0.25
STERICYCLE’S 6/6/11 TARIFF
	Container

Quantity
	Small/Medium

(21 gallon)

Container
	(N) Medium/Large

(31 gallon)

Container
	(N) Large

(43 gallon)

Container
	Large

(48 gallon)

Container

	5
	105    22.73   $1.08
	155    30.07   $0.97
	215   25.80  $0.60  
	240   38.08   $0.79    

	6
	126    20.80   $0.99
	186    27.28   $0.88
	258   25.80  $0.60  
	288   35.19   $0.73

	7
	147    19.30   $0.92
	217    18.60   $0.60
	301   25.80  $0.60
	336   32.78   $0.68

	8
	168    18.44   $0.88
	248    18.60   $0.60 
	344   25.80  $0.60
	384   31.33   $0.65  

	9
	189    17.37   $0.83
	279    18.60   $0.60
	387   25.80  $0.60
	432   29.88   $0.62

	10
	210    16.51   $0.79
	310    18.60   $0.60
	430   20.64  $0.48
	480   28.44   $0.59

	11
	231    16.08   $0.77
	341    18.60   $0.60
	473   20.64  $0.48
	528   26.99   $0.56

	12
	252    15.44   $0.74
	372    18.60   $0.60
	516   20.64  $0.48
	576   25.55   $0.53

	13
	273    15.01   $0.71
	403    14.88   $0.48
	559   20.64  $0.48
	624   24.58   $0.51

	14
	294    14.36   $0.68
	434    14.88   $0.48
	602   15.48  $0.36 
	672   23.14   $0.48

	15
	315    14.15   $0.67
	465    14.88   $0.48
	645   15.48  $0.36 
	720   22.17   $0.46

	16
	336    13.72   $0.65
	496    14.88   $0.48
	688   15.48  $0.36 
	768   18.32   $0.38

	17
	357    13.29   $0.63
	527    14.88   $0.48
	731   15.48  $0.36
	816   17.83   $0.37

	18
	378    13.08   $0.62
	558    14.88   $0.48 
	774   15.48  $0.36
	864   17.35   $0.36

	19
	399    12.86   $0.61
	589    14.88   $0.48
	817   12.90  $0.30
	912   16.39   $0.34

	20
	420    12.44   $0.59
	620    11.16   $0.36
	860   12.90  $0.30
	960   15.91   $0.33

	21
	441    12.01   $0.57
	651    11.16   $0.36
	903   12.90  $0.30
	1008 15.91   $0.33

	22
	462    11.79   $0.56
	682    11.16   $0.36
	946   12.90  $0.30
	1056 15.91   $0.33

	23
	483    11.58   $0.55
	713    11.16   $0.36
	989   12.90  $0.30 
	1104 15.91   $0.33

	24
	504    11.36   $0.54
	744    11.16   $0.36
	1032 12.04  $0.28
	1152 15.91   $0.33

	25
	525    10.93   $0.52
	775    11.16   $0.36
	1075 12.04  $0.28
	1200 15.91   $0.33

	26
	546    10.72   $0.51
	806      9.30   $0.30
	1118 12.04  $0.28
	1248 15.91   $0.33


And so on ….

33. Undisputedly, Stericycle sought to use its natural response to competition from Waste Management to retain customers.  Sacred Heart Medical Center in Spokane determined that it would move its business to Waste Management in 2011 to obtain the preferred Rehrig containers.
  Ron Adams, of Stericycle, attempted to convince Sacred Heart not to make the change by advising the hospital that Stericycle was offering the same containers at the same price as Waste Management.
  While those efforts were not successful with Sacred Heart, they were with Virginia Mason Medical Center.  Waste Management’s tariff rates for its Rehrig containers offered Virginia Mason a ten to fifteen percent savings over the equivalent pricing offered under Stericycle’s pre-existing tariff rates.  However, when Stericycle filed its lower Rehrig rates in 2011 to match Waste Management’s rates, Virginia Mason elected to remain with Stericycle.

34. The recent service level and price competition between Stericycle and Waste Management is in keeping with Washington’s historical competitive RMW services market.  In 1995, when “BFI was offering statewide collection for disposal of medical waste,” the Commission granted authority to a second statewide RMW service provider:  Stericycle.
  Two years later, BFI and Stericycle continued to compete with each other statewide and “they also compete[d] with carriers in limited services areas.”
  In 1998, BFI and Stericycle were still competing with each other to provide RMW services as well as competing with 75 companies providing regional RMW services.

35. The Commission looks to, and provides for, the stated needs of Washington’s RMW generators.
  Those generators unequivocally have spoken:  they require a competitive statewide alternative to Stericycle.  Moreover, there can be no dispute that generators already are experiencing the benefits of better service and pricing from Stericycle in response to direct competition from Waste Management.

B. The Public’s Need for Responsive Service Outweighs Any Negative Impacts on the Economic Viability of Existing Carriers.
36. While Waste Management must show that “the public’s need for [its] service outweighs any negative impacts of the entry of an additional provider on the economic viability of existing carriers,”
 it is Protestants who must demonstrate in the first instance that competition from Waste Management will threaten their “economic viability.”
  Protestants have failed to make that showing and, furthermore, Waste Management has proven that any lesser negative impacts to Protestants are outweighed by the public’s need for a competitive statewide RMW service option.
1. The Protestants Have Not Demonstrated Any Material Threat to Their Economic Viability.

a. Stericycle.

37. Stericycle has forthrightly acknowledged that statewide competition from Waste Management does not threaten its economic viability.  In an early brief in this matter, Stericycle affirmed that it “makes no claim that Waste Management’s entry into the market in the territory covered by the application would drive Stericycle out of business.”
  Thereafter, when Waste Management moved to compel production of Stericycle’s financial information so that Waste Management could rebut any claim by Stericycle of financial harm,
 the Presiding Officer denied the requested relief because Stericycle was not “putting at issue in this docket its profitability.”

38. The only evidence proffered by Stericycle at the hearing regarding the financial impact from statewide competition with Waste Management was the limited testimony of Christopher Dunn and nothing he said remotely supports any notion that Stericycle’s economic viability is threatened (materially or otherwise) by competition from Waste Management.  To start with, Mr. Dunn has no idea what Stericycle’s profit margin presently is for its Washington operations.
  He does not know what Stericycle’s costs per stop are in Waste Management’s existing territory or in the “new territory.”
  He does not know how many customers Stericycle has in the “new territory.”
  He does not know at what rate Stericycle’s revenues would decline in the “new territory” if Stericycle had to compete there with Waste Management like it does elsewhere in Washington.
  He does not know how much business Stericycle would need to lose to Waste Management to become unprofitable.

39. Moreover, what Mr. Dunn does know, demonstrates that statewide competition from Waste Management would not threaten Stericycle’s economic viability.  He readily acknowledges that it is possible for Stericycle to compete with Waste Manage statewide and still have a sufficient profit margin without requiring Stericycle to raise its rates or decrease its service levels.
  He admits that Stericycle’s revenues increased from 2010 to 2011, the first year it competed with Waste Management.
  He recognizes that Stericycle has added new customers in 2012 while it competed with Waste Management in much of the state.
  He admits that Port Angeles (the one hypothetical route he considered) was previously served by two statewide service providers, BFI and Stericycle.
  He concedes that the “new territory” bears many similarities to Waste Management’s existing territory, there are major metropolitan areas in the new territory, including Bellevue, Tacoma, and Olympia, and Waste Management’s present territory includes rural and dispersed areas, such as Granite Falls, Ellensburg, and parts of Kitsap County.

40. The following undisputed evidence also demonstrates that Stericycle’s viability will not be imperiled if it must compete with Waste Management statewide.  Stericycle’s revenues grew from $12,348,092 in 2010, when it faced no competition from Waste Management, to $13,709,428 in 2011, during which it competed with Waste Management for nine months for customers throughout Waste Management’s territory (which represents the majority of Washington’s RMW).
  Thus, Stericycle’s revenue grew by 11% from 2010 to 2011.  Moreover, Stericycle added 330 customers in 2011 and its revenue per customer increased from $1,673 in 2010 to $1,777 in 2011.
  Stericycle did not dispute Waste Management’s projection that by 2015, Washington’s RMW market will expand by at least an additional $1.7 million as a result of an aging population and the implementation of the Affordable Care Act.
  Stericycle also did not dispute Waste Management’s projection that by 2015, Stericycle will still have more than two thirds of the RMW market and that Stericycle will achieve annual 2015 revenues of approximately $14 million, more than Stericycle’s present annual revenues.

41. Finally, lest we forget, it was Stericycle which previously argued that it would face “imminent threat of future harm” that would “threaten[] the viability of Stericycle’s statewide services” if Waste Management were not required to obtain statewide authority.

b. Pullman Disposal.

42. Pullman Disposal has failed to demonstrate that competition from Waste Management will materially threaten Pullman Disposal’s viability.  The company has collected RMW since the early to mid-1990s when it competed successfully with two statewide RMW service providers.
  Its 14 customers have been “very consistent” since the beginning, although it has experienced some growth.
  Despite competition from Stericycle for many years, Pullman Disposal has not lost any customers to Stericycle.
  In fact, Pullman Disposal transports the RMW it collects to Stericycle for treatment and disposal.
  In 2011, the company enjoyed total revenues of approximately $3.7 million.
  Of those revenues, only $9,465 – as is typical for the company – came from its RMW business.
  The one vehicle used to collect the RMW is fully depreciated.

c. Rubatino.

43. Likewise, Rubatino did not show that competition from Waste Management poses a material threat to Rubatino’s viability.  This company has been providing RMW service continuously since 1988 and also has competed successfully with two statewide RMW service providers, Stericycle and BFI.
  It serves approximately 200 customers – generally small generators – and has been growing.
  In the many years it has competed with Stericycle, Rubatino has lost only one customer to Stericycle.
  Rubatino had revenues of $18.407 million in 2011.
  Of these, approximately $100,000 came from the RMW business, which is typical for Rubatino.
  Although Rubatino’s written testimony states that its rates are “compensable,” Ed Rubatino admitted in live testimony that his RMW business has not been profitable for about two years and that his company has never revised its RMW rates since beginning those services.
  Consequently, while it is evident that Rubatino is a financially robust company with no danger posed to its viability, it also is evident that it has not been operating a profitable RMW business.  It is not profitable now, and there is no evidence that it will be profitable in the future, without regard to Waste Management’s entry into the market.
d. Consolidated.

44. Consolidated also has failed to demonstrate that there is a material risk to its viability if Waste Management is granted statewide authority.  Consolidated has been providing RMW services since before 1998 when it too competed successfully with two statewide RMW service providers, Stericycle and BFI.
  It has consistently maintained approximately 69 customers for the past eight years.
  During the decade in which Consolidated has competed with Stericycle, Consolidated has lost only two customers to Stericycle and each of those customers had affiliated facilities serviced by Stericycle outside Consolidated’s limited service territory.
  Moreover, Consolidated presently delivers the RMW it collects to Stericycle for processing and disposal.
  Consolidated had revenues of $7.584 million in 2011.
  As is typical, Consolidated had RMW service revenues of $112,545 that year.
  Consolidated’s RMW business is profitable and, based on its own testimony, would remain so even if the company lost 35% of its RMW revenues.

e. Murrey’s.

45. Finally, Murrey’s has failed to demonstrate any material risk to its viability if Waste Management’s application is granted.  Murrey’s has been providing RMW service since 1998 when it, like the other regional Protestants, successfully competed with two statewide RMW service providers, Stericycle and BFI.
  The company has about 130 RMW customers and has not lost any of its large customers to Stericycle.
  It had 2011 revenues of $27,583 million, approximately $120,000 of which came from its RMW business.
  Not only is Murrey’s RMW business profitable today,
 but it is undisputed that in 2011 (the most recent year for which it provided financial data) it earned approximately $26,048 more in net operating income than what it is entitled to earn under an acceptable operating ratio of 93.99%.
  Consequently, it also is undisputed that Murrey’s is presently earning an exceedingly good margin and could lose business and still earn an acceptable margin.

46. None of the Protestants have demonstrated any material threat to their economic viability.
2. Any Lesser Impact to Protestants Is Outweighed by the Public’s Need for Competitive Statewide Service.
47. The Commission considers the impact of competition on incumbent service providers less because of any interest in ensuring a profit to the incumbents and more as a proxy for ensuring that the public interest is served.  “Consistent with the state’s strong health and safety interest in assuring universal collection and securing service at fair rates, the Commission will consider whether a grant of competing authority would be detrimental to the public because it would jeopardize the viability of existing service.”
  The Commission has rejected “a test for denial that is measured by adverse effect upon existing carriers’ financial returns.”  Rather, “the proper test for public interest [is] whether the entry of an additional carrier, who has demonstrated public need for its services, will result in damage to carriers that causes a reduction to unacceptable levels of available reasonably priced service to consumers.”

48. There is no material threat to the viability of any of the Protestants nor is there any evidence that granting Waste Management’s application will cause a reduction of reasonably priced service to consumers – in fact, the opposite has been proven.  The balance must tip without contest in favor of the public’s need for competitive statewide service.
C. Waste Management Is Fit to Provide Statewide Service.
49. By statute, the inquiry into an applicant’s financial, operational and regulatory fitness is reserved to the Commission and its staff.
  This inquiry is intended to protect the public by guarding against issuance of solid waste certificates to unreliable, unstable companies.  In keeping with this statutory goal, the standard for establishing fitness in an application for authority depends on the particular application, and the Commission may determine what an applicant needs to prove to satisfy its goals of overseeing “the public interest.”
  Waste Management has amply established its fitness through the Declarations of Michael Weinstein, Jeff Norton, Jeff Daub and Michael McInerney.

1. Waste Management Is Financially Fit.
50. In considering the financial fitness of a biomedical waste service provider new to the Commission and to the State of Washington, the Commission explained that “[t]he type of detailed financial information necessary in a rate case is not required in an application for authority.”
  The Commission seeks only
to determine whether an applicant has enough money to start and maintain operations, whether it has a source of funds to allow it to operate through the start up phase of business (when it most likely will not be profitable), whether it can provide consistent service to its customers and can continue to meet those customers’ needs by acquiring additional equipment and personnel if necessary ….  The Commission needs enough information to be reasonably certain that the company will not go out of business, leaving its customers stranded.  Finally, the Commission does need information about an applicant’s cost of providing the proposed service in order to determine … whether the applicant’s finances will allow it to provide the proposed service.

51. The Commission does not require proof that proposed operations are certain to be profitable.
  Rather, the applicant need only demonstrate “that it could finance statewide operations for a reasonable period, until they either become profitable or demonstrate that they lack feasibility.”
  It was under this lenient standard that Stericycle, an entity not previously regulated by the Commission, was granted statewide authority in 1995.
  In that proceeding, WRRA complained that Stericycle’s
financial information is not sufficiently specific and [] it consists principally of testimony regarding its existing operations on temporary authority, serving “about 205 of the most profitable accounts … in the most densely populated corridor” of the state.  Protestant contends that applicant’s pro forma operating statement fails to consider declining revenues per account and customer attrition.  It contends that the applicant’s operating history in another territory, where it does serve customers in rural settings, cannot establish financial feasibility for a service based on different customer and regulatory requirements.

52. The Commission rejected WRRA’s complaints and took pains to emphasize that “[t]his is not a rate case, in which precise historical evidence is required and future projections must often be known and measurable to be considered.”
  Waste Management has provided a detailed description of the cost of the facilities it will use in the plant for biomedical waste collection and disposal in the additional territory.  Waste Management has been providing solid waste services in Washington for more than 40 years.  It presently provides solid waste services to approximately 583,000 customers throughout its Certificate No. G-237 territory.  Waste Management has approximately 1,400 employees.  Its G-237 gross revenues in 2011 were $122,000,000.

53. In 2011, Waste Management had revenues of $115,240 from its RMW services.  Waste Management’s 2011 expenses associated with its RMW services were $610,922.  Of these, $283,707 were fixed costs, primarily comprised of insurance and safety expenses, depreciation expenses, office and administration, license fees, and management fees.  Waste Management had variable expenses from its RMW business of $327,285 for 2011.  Variable expenses, which go up or down dependent on the size of the customer base, included drivers’ wages and benefits, truck operating costs, repair and maintenance expenses, disposal and processing fees, selling and advertising costs, and taxes.  After accounting for federal income tax expense, in 2011 Waste Management had a net loss of $322,239 from its RMW services.  By the end of 2011, Waste Management had 178 RMW customers.

54. For the first eight months of 2012, Waste Management had revenues of $326,219 from its RMW services.  Waste Management’s expenses associated with those RMW services were $799,783.  Of these, $291,088 were fixed costs.  Waste Management’s RMW business had variable expenses of $508,695 for the first eight months of 2012.  After accounting for federal income tax expense, Waste Management had a net loss of $307,817 from its RMW services in the first eight months of 2012.  By the end of August 2012, Waste Management had 187 RMW customers.

55. The present value of the costs associated with the facilities and equipment utilized to perform RMW services is accounted for on its own separate general ledger that rolls up into the corporate entity known as Waste Management of Washington, Inc.  This corporate entity maintains 35 separate general ledgers for the various operations it has in Washington State to assure that the costs of each operation are accounted for correctly and are not subsidized by another operation.  The costs incurred for Waste Management’s RMW business for the eight months ending in August 2012, show Waste Management’s actual labor costs, process costs from WM Healthcare Processing (an operating division of Waste Management), container costs, truck rental costs, truck operating and maintenance costs and associated business taxes and other administrative fees and overhead.  The processing cost charged to RMW is inclusive of the amortization of the capital investment in WM Healthcare Processing which is presently $1,732,000.
  Waste Management has projected the costs and revenues for its RMW business from January 2013 until statewide authority is assumed to have been granted in June 2013, thereafter until this business is assumed to achieve profitability in June 2015, and continuing until the end of 2015.

56. For the year 2012, Waste Management’s revenues have increased at an average rate of approximately 4% per month.  If statewide authority is granted in mid-2013, Waste Management projects that this historic monthly growth rate will increase to 10% per month based on the anticipated RMW business, which will come to Waste Management from existing customers who have additional facilities outside Waste Management’s present territory and based on the anticipated RMW business which has been promised by generators who have statewide operations serviced by incumbent service providers and who will move all of their business to Waste Management if this application is approved.  Waste Management projects that after one and a half years of 10% monthly growth, Waste Management’s monthly growth rate will decline somewhat due to market saturation, beginning in January 2015.

57. As a reference point, in 2011, Stericycle had nearly $14 million in annual revenue from its Washington business.  In 2001, Stericycle’s annual revenue was $6.6 million.  This represents an average annual growth rate of nearly 8% with effectively little to no competition.

58. Waste Management projects that the fuel and labor costs will increase, but not at the same percent as associated revenues due to economies of scale, as Waste Management’s routes become denser (and serve more customers).  Waste Management projects 1.33% monthly increase in fuel and labor costs when revenue growth is anticipated to be 4% per month, and when revenue growth is at 10% per month, Waste Management projects fuel and labor cost growth of 3.33% per month.  Waste Management has projected an additional 30% growth in costs for an additional truck and an additional employee every three months.  Waste Management has assumed that its processing fees will be $0.24 per pound and as such, this fee will represent approximately 40% of Waste Management’s tariffed RMW revenue at the end of 2015 when Waste Management projects the operations will achieve a margin between six and seven percent.  This percentage is similar to that of Stericycle.  By the end of 2015, Waste Management projects that Waste Management’s labor costs will be approximately 20% of its tariffed RMW revenue, again similar to those of Stericycle.

59. By mid-2015, Waste Management projects that it will become profitable and will have secured approximately one third of the market.  Some of this market share will come from Stericycle.  Waste Management projects that in 2015 the Washington RMW services market reasonably can exceed $20 million.  Waste Management projects that by 2015, the market will expand by at least an additional $1.7 million as a result of an aging population and the implementation of the Affordable Care Act.

60. In order to establish a meaningful alternative to Stericycle’s dominance in the marketplace, Waste Management was compelled to file a tariff similar to the rates currently charged by Stericycle.  Waste Management believes that these rates will be compensatory after start-up much in the same way these rates are assumed to be compensatory for Stericycle.  Waste Management’s projection that it will achieve profitability for its RMW business by mid-2015 based on the tariff rates confirms that the tariff rates are compensatory, allowing Waste Management a reasonable rate of return in the six to nine percent range.

61. Waste Management has ample assets to expend on the plant for biomedical waste collection and disposal in the additional territory.  In 2011, Waste Management operated 622 commercial motor vehicles and employed 852 commercial vehicle drivers.  It had total solid waste operating revenues of $334,451,354 and net income of $16,034,533.  In 2011, Waste Management served 1,420,098 Washington customers.  Waste Management had 2011 total assets of $413,671,588 of which $1,757,265 are assets related to the collection and processing of RMW.

WMI is a Fortune 200 company with operations in nearly every state in the United States and nearly every province in Canada.  WMI had 2011 revenues of $13.4 billion and assets totaling $22.6 billion.  Through the first six months of 2012, WMI had revenue of $6.8 billion and assets of $22.7 billion.  As it has done to date, WMI will support an expansion in the number of employees and vehicles necessary for Waste Management to provide statewide RMW service until Waste Management achieves profitability.

2. Waste Management Is Operationally Fit.
62. Operational fitness, in turn, is an inquiry to determine whether the applicant has the physical ability to provide the proposed service.
  The statute requires consideration of whether the applicant has the facilities, assets and personnel necessary to provide the requested service.
  Thus, in considering Sureway’s application for RMW authority, the Commission held that Sureway had satisfied this standard because its “principals have experience conducting a statewide operation,” they have “lined up future customers,” and they “have demonstrated that they can attract new customers even in a competitive environment.”

63. Waste Management is a wholly-owned subsidiary of Waste Management Holdings, Inc. which, itself, is a wholly-owned subsidiary of WMI.  WMI is based in Houston, Texas, and is a leading provider of comprehensive waste management services in North America.  It is also a leading developer, operator and owner of waste-to-energy and landfill gas-to-energy facilities in the United States.  As of December 2011, WMI served nearly 20 million residential, commercial, industrial, and municipal customers through a network of 390 collection operations, 287 transfer stations, 271 landfill disposal sites, 17 waste-to-energy plants, 107 recycling facilities and 131 beneficial-use landfill gas projects.  WMI has been in business since 1894.

64. Waste Management’s offices are located in Kirkland.  WM Healthcare Solutions of Washington is an operating division of Waste Management which is responsible for Waste Management’s RMW services.  WM Healthcare Solutions of Washington is not a separate entity.  WM Healthcare Solutions of Washington uses a billing and record keeping system which allows for bar code tracking, manifesting, record retention, and billing of RMW by weight and/or volume.  Waste Management’s accounting staff, in conjunction with accounting staff from national corporate headquarters in Houston, Texas, manage the billing of Washington RMW customers.  WM Healthcare Solutions of Washington has dedicated, toll-free numbers to respond to customer service issues.  These phone numbers are answered 24 hours a day, seven days a week.
  Presently, there are 14 Waste Management employees who are involved with providing Waste Management’s RMW services in Washington.

65. As discussed earlier, Waste Management supplies its RMW customers with Rehrig reusable, plastic tubs with attached lids and 30-gallon cardboard boxes.  Waste Management also provides customers with linear, low-density polyethylene red bags with “Regulated Medical Waste” printed in black ink with a six-inch biohazard symbol.  These bags are certified by their manufacturers as meeting federal standards.  Each container is lined with a red bag prior to the generator depositing medical waste into the container.  The generator is required to close the bag with a Department of Transportation-approved knot and close the lid prior to collection by Waste Management.  Boxes must be used for “incinerate only” materials, and reusable tubs or boxes may be used for materials to be autoclaved.

66. Waste Management provides to its employees who handle RMW training in the following subjects:  the regulatory definition of RMW, United States Department of Transportation medical waste collection and transportation regulations and guidelines, Waste Management’s requirements for acceptance, tracking and documentation of RMW, Occupational Safety and Health Administration blood borne pathogen regulations, personal protective equipment, spill control, and emergency response.  All new Waste Management employees who handle RMW receive this training.  Employees receive further training at any time that their job functions change.  In addition, employees receive training annually regarding blood borne pathogen regulations and they receive training every two years regarding United States Department of Transportation regulations.

67. Waste Management’s Medical Waste Acceptance Protocol sets forth the types of RMW Waste Management will accept and how the customer must segregate, package, and label the waste for collection by Waste Management.  The Protocol is provided to, and must be signed by, each customer.

68. Waste Management requires that the customer’s name be placed on each container of RMW collected by Waste Management.  Waste Management employees affix a bar code to the outside of each box or container of RMW.  Before transporting RMW from customer premises, Waste Management employees visually ensure that the waste is properly labeled, complete Waste Management’s tracking documentation, and verify that the waste tracking documentation is accurate.

69. Waste Management scans the bar code on each container at the point of collection.  At that time, the generator signs a tracking document and retains a copy of the tracking document.  Two other copies of the signed tracking document accompany the waste on the collection truck.  Once the waste is received at Waste Management’s processing plant, it is scanned for radiation, weighed, and bar code scanned again.  Generator information, the number of containers, and the weight of the waste are uploaded into Waste Management’s billing system.

70. Waste Management schedules the collection of RMW based on customer need, geography, and day.  On-call service is available when customers’ containers are not accessible at the time of a scheduled pick-up or when the customer requests on-call service.

71. Waste Management marks its vehicles in compliance with United States Department of Transportation regulations including Waste Management’s name, its toll-free phone number, the international biohazard symbol, the Department of Transportation-issued identification number, the Seattle-King County Public Health annual inspection sticker, and the UTC G Certificate number.  Waste Management vehicles used to transport RMW contain spill kits.  The company requires its employees who handle RMW to wear protective equipment including safety glasses, safety toe and hard soled safety shoes, water resistant safety boots, puncture/cut resistant gloves, face shields, chemically resistant aprons, and respirators as needed.

72. Waste Management employees daily clean all areas, equipment, and tools which become contaminated or potentially contaminated by untreated RMW.  They decontaminate floors and work surfaces at the end of each shift.  Reusable containers are decontaminated before being returned to customers.  Employees decontaminate the cargo area of trailers and trucks before the vehicle may leave a plant or station.

73. Waste Management has a commercial general liability policy with Ace American Insurance Company with a general liability aggregate limit of $6,000,000 and a limit of $5,000,000 per occurrence, and a limit of $1,000,000 for automobile liability, above a self-insured retention limit of $5,000,000.  Waste Management also has umbrella coverage from ACE Property & Casualty Insurance Co. with occurrence and aggregate limits of $15,000,000 and excess auto liability coverage of $9,000,000.

74. Waste Management transports all RMW to be autoclaved to its Seattle Biomedical Waste Treatment Facility.  Autoclaving involves subjecting the waste to steam under pressure in a vessel at intervals.  The autoclaved waste is rendered sterile.  In 2011, Waste Management processed 317,197.10 pounds of RMW at its Seattle facility.  Following autoclaving, Waste Management transports the treated, sterilized RMW for final disposal to its Greater Wenatchee Landfill in Wenatchee or to Waste Management Disposal Service of Oregon, Inc.’s Columbia Ridge Landfall in Arlington, Oregon.
  Waste Management transports all pathological and residual chemotherapy waste to be incinerated at the Marion County Solid Waste-to-Energy Facility in Brooks, Oregon.
  Waste Management incinerates cardboard boxes and box liners after use.  After each use, Waste Management sanitizes and reuses its tubs.

75. Waste Management has obtained all requisite permits for its RMW operations, including a Solid Waste Facility Permit from the King County Department of Public Health, authorization from the City of Spokane’s Solid Waste Management Department, a Solid Waste Handling Permit for Vehicles from the King County Department of Public Health, and a Water Discharge Authorization from the King County Wastewater Treatment Division.

76. If statewide service is authorized, Waste Management is prepared and able to obtain additional equipment and personnel as necessary to undertake the planned growth.  Waste Management will require one additional Class A driver to provide RMW services when the RMW revenue increases by approximately 30% and, thereafter, each time there is an additional 30% increase in the RMW revenue.  Class A drivers are readily available for hire.
  Waste Management will also require an additional truck at each of those revenue intervals and trucks are readily available for purchase or lease.
  Waste Management will not require additional tub tippers, boilers or autoclaves as Waste Management’s present equipment is operated at 25% of capacity.  Waste Management’s current daily processing volume for RMW is 3.5 tons on a five-day work week.  The autoclave can process 12 tons per 24-hour period.  Based on plant space and autoclave capacity, Waste Management expects that if statewide authority is granted in mid-2013, it can operate with its existing equipment until at least mid-2015.  In addition, Waste Management has two back-up autoclaves available at the Seattle processing plant site which can be used to process RMW.

3. Waste Management Has Demonstrated Its Regulatory Fitness.
77. In reviewing “regulatory fitness,” the Commission considers whether the applicant has “show[n] a willingness and ability to comply with the rules and law present in a regulated environment.”
  “Violations of the law or Commission rules do not foreclose the applicant from establishing its fitness, especially where the applicant has discontinued unauthorized practices and has come into compliance.”
  “An applicant’s assurances of future compliance, when combined with objective manifestations of intent to comply, may establish an applicant’s fitness notwithstanding past violations.”

78. It is undisputed that Waste Management has not violated any statutes or Commission rules in providing RMW services.
  Given the volume of solid waste services it provides to residential customers, it is not surprising that customers have on occasion complained to the UTC about some aspect of Waste Management’s solid waste service.  It is notable that in the last 12 years, the UTC has upheld the propriety of Waste Management’s conduct in 60% of those complaints.  Waste Management has timely and properly addressed the remaining complaints in accordance with UTC direction.
  Waste Management is fully committed to working with the Commission and its staff to ensure that the public interest is served as Waste Management has for many, many years in servings its solid waste customers.  Waste Management is not a new, untested entrant into the biomedical waste market.  Rather, this applicant has a long regulatory history with the Commission.  It has been providing certificated waste collection services throughout vast areas of the State of Washington for decades and, for the last year and a half, Waste Management has been successfully providing biomedical waste collection services throughout the large Certificate No. G-237 territory.  Waste Management is a financially healthy corporation with substantial resources to ensure no Washington medical waste customer will be stranded due to Waste Management closing its doors.
II. CONCLUSION

79. Waste Management has proven that the RMW collection service currently provided in Washington by Protestants does not satisfy the specialized needs of Washington’s waste generators, that its entry into the market is no threat to Protestants’ economic viability, that the public’s needs for responsive service outweigh any negative impacts on Protestants, and that Waste Management is fit to provide RMW services statewide.
  Waste Management has demonstrably cleared the hurdle for Commission approval.  To deny approval would be tantamount to setting an insurmountably high threshold that may, in effect, forever preclude meaningful statewide competition for RMW services.  Waste Management respectfully requests that its application be granted.
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� Id.; In re Ryder Distribution Res., Inc., App. No. GA-7514, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)� TA \s "In re Ryder Distribution Res., Inc., App. No. GA-75154, Order M.V.G. No. 1761 (Aug. 11, 1995)" � (“An applicant need not demonstrate profitability of proposed operations as a prerequisite to entry.  Rather, applicants have been required to show that they have assets sufficient to begin and sustain operations for a reasonable period of time so that profitability can be determined.”).


� In re Stericycle of Wash., Inc., App. No. GA-77539, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)� TA \l "In re Stericycle of Wash., Inc., App. No. GA-77539, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)" \s "In re Stericycle of Wash., Inc., App. No. GA-77539, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)" \c 1 �.


� Id.� TA \s "In re Stericycle of Wash., Inc., App. No. GA-77539, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)" �


� Id� TA \s "In re Stericycle of Wash., Inc., App. No. GA-77539, Order M.V.G. No. 1761 at 9 (Aug. 11, 1995)" �.  The Commission approved Sureway’s application because it “has substantial assets of its own and has access to additional funding, if needed, from banks and its parent” and its “projections of future market share and the cost of providing service in areas outside its existing territory are necessarily estimates but are not purely speculative.”  In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 at 18-19 (Nov. 19, 1993)� TA \s "In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 (Nov.19, 1993)" �.


� Ex. MAW-16T ¶ 1.


� Id. ¶ 2; Ex. MAW-17.


� Ex. MAW-16T; Ex. MAW-18.


� Ex. MAW-16T ¶ 4; Ex. MAW-18.


� Ex. MAW-16T ¶ 5; Ex. MAW-19.


� Ex. MAW-16T ¶ 6; Ex. MAW-19.


� Ex. MAW-16T ¶ 7; Ex. MAW-20.


� Ex. MAW-16T ¶ 8; MAW-19; MAW-20.


� Ex. MAW-16T ¶ 9; MAW-19; MAW-21.


� Ex. MAW-16T ¶ 10; Ex. MAW-19.


� Ex. MAW-16T ¶ 11; Ex. MAW-22.


� Ex. MAW-16T ¶ 12; Ex. JD-2; Ex. MAW-23.


� In re Sure-Way Incineration, Inc., App. No. GA-868, Order No. 1451 at 13 (Nov. 30, 1990)� TA \s "In re Sure-Way Incineration, Inc. App. No. GA-868, Order M.V.G. No. 1451 (Nov. 30, 1990)" �.


� RCW 81.77.040� TA \s "RCW 81.77.040" �.


� In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 at 18-19 (Nov. 19, 1993).� TA \s "In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 (Nov.19, 1993)" �


� Ex. JD-1T ¶ 4; Ex. JD-2; Ex. MM-1T ¶ 3.


� Ex. JC-1T ¶ 5.


� Id. ¶ 7.


� Id. ¶ 8.


� Id. ¶ 9; Ex. JD-3.


� Ex. JD-1T ¶ 10; Ex. JD-4.


� Ex. JD-1T ¶ 11; Ex. JD-5.


� Ex. JD-1T ¶ 12.


� Id. ¶ 13.


� Id. ¶ 14; Ex. JD-6.


� Ex. JD-1T ¶ 15.


� Id. ¶ 16; Ex. JD-7; Ex. JD-8.


� Ex. JD-1T ¶17; Ex. JD-9.


� Ex. JD-1T ¶ 18; Ex. JD-11.


� Ex. JD-1T ¶ 19.


� Id. ¶¶ 22-25; Ex. JD-14; Ex. JD-15; Ex. JD-16; Ex. JD-17.


� Ex. JD-1T ¶ 33.


� Id. ¶ 34.


� Id. ¶¶ 33-36; Ex. MM-1T ¶5.


� In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 at 11 (Nov. 19, 1993)� TA \s "In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 (Nov.19, 1993)" �.


� In re Am. Envtl. Mgmt. Corp., App. No. GA-874, Order M.V.G. No. 1452 at 5(Nov. 30, 1990)� TA \s "In re Am. Envtl. Mgmt. Corp., App. No. GA-874, Order M.V.G. No. 1452 (Nov. 30. 1990)" �.


� In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 at 7 (Nov. 19, 1993)� TA \s "In re Sureway Med. Servs., Inc., App. No. GA-75968, Order M.V.G. No. 1663 (Nov.19, 1993)" �.


� Ex. JD-1T ¶ 28.


� Ex. MAW-16T ¶¶ 13-28.


� Order 05 ¶ 11.
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